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Gorton  y.  Dyson 

Goslen  v.  Willcock 

Gould  y.  Barnes 
Gould  y«  Johnson 

Gower  y.  Popkins. 

Grafton  case 
Granger  y.  George 
Gray  y.  Monde? 
Gray  Y.  Finch 

Greasley  v.  Codling 

Greaves  y.  Smith* 

Gree  v.  Rolle 

Green  ▼,  Cole 
Green  v.  Croft 

Green  v.  Farmer 


Money  Paid      684 
Libel  177 

Leet  139.  143 

Money  Had  and 

Received,      681 
London  381 

Malicious  Ar- 
rest 401 
Mandamus  471 
Lading,  Bill  of  5 
Livery  365 
Lease  128 
Mesne  Profits  623 
Libel  269 
Mandamus  514 
Malicious  Pros- 
ecution, 420.  427 


Letn 


280.  293 


Libel  170 

Malicious  Pros- 
ecution 430 
Libel  173 
Nonsuit             772 

Notice  tcT Quit  787 

Limitation         321 

Lease  116 

Mortgage         706 

Lease  704 

112 

-  109 
Mesne  Prof- 
its         620.  625 

622 

626 

Notice  to  Quit  780 
Legacy  147 

Malicious  Ar- 
rest 400, 404,405 

Misnomer         654 
Limitation  354 

Money  Had  and 

Received       680 
London  374 

Limitation         342 

335 

442 
797 


Mandamus 
Nuisance 
Middlesex,  Bill 

of  629 

Non  Damnifica- 

tus  751 

Mines  636 

Legacy  145 

Lien  261,264, 

272,  273 


Green  y.  Pope 
Green  v.  Proude 

Greenham  v.  Holey 

Greenhill  v.  Mitchei 
Greenslade  v.  Proth- 

eroe 
Gregory  v.  Hurrill 

Grey  v.  Deggy 

Grey  v.  Finch 
Griesley's  case 

Griffiths  v.  Eyles 

Griffiths  v.  Hyde 
Grilliard  v.  Hogue 
Grimstead  v.  Marlowe 
Grindley  v.  Barker 
Groenvelt  v.  Burnell 
Grote  y.  Milne 

Gulliver  v.  Barr 

Gulliver  v.  Drinkwater 
Gulliver  v.  D.  Tasker 
Gwillim  v.  Boddington 
Gwillin  v.  Stone 

Gynn  v.  Jones 

Habershon  v.  Troby 

Hacker  v.  Hardy 
Haddow  v.  Parry 
HaUle  v.  Smith 
Halcombe  v.  Johnson 
Hales  v.  Freeman 
Halford  v.  Smith 
Hall  v.  Buchanan 
Hall  v.  Potter 
Hall  v.  Wybank 
Hall  v.  Wyborn 
Halter  v.  Ash 
Hamilton  v.  Davis 
Hammerton  v. 

Stead 
Hammond  v.  Barclay 
Hammonds  v.  Blight 
Hancock  v,  Haywood 
Hannay  v.  Smith 
Hansard  v.  Hardy 
Hanson  v.  Merger 
Hanway  v<  Merrey 

Hanway  v.  Merrey 

Hardale  v.  Smith 
Harding  v.  Gre* 

thorn 
Harding  v.  Crethorn 
Harding  v.  Greening 
Harding  v.  Spicer 
Hardy  v.  Reeves 


Mandamus  524,524 
Manor  528 

New  Assign- 
ment 744 
Nonsuit             773 

Misnomer         658 

Limitation  338 
Malicious  Ac- 
rest  413 
Mandaftu*  44* 
Leet  141 
New  Assign- 
ment 744 
Lien  275 
Mandamus  463 
Nuisance  800 
Leather  139 
Manor  538 
Lading,  Bill  of  it 
Landlord  and 

Tenant  41 

Mesne  Profits  624 
Notice  to  Quit  78 1 
Limitation  342 
Lease  lit 

Malicious  Pro- 
secution       416 
Malicious  Ar- 
rest 41Q 
Nonsuit  774 
Lading,  BUI  of  II 
■  9 
Notice  to  Quit  785 
Legacy             149 
libel                 199 
Nonsuit            771 
Marriage          582 
Limitation         337 

332 

Lease  114 

Lien  267 

Landlord  and 

Tenant  90 

Lien  278 

278 

Misjoinder  650 

Nonsuit  168 

Mortgage  704 


Lien 

Latitat  80 

Middlesex, 

Bitt  of  629 

Misjoinder  647 
Landlord  and 

.    Tenant  44 

Lease  126 

Libel  314 

Nonsuit  767 

Mortgage  V  # 


NAMES  OF  CASES. 


xui 


Harley  y.  Lee 
Hannoin  v>  Tappen- 

dea 
Harper  y.  Birkbeck 
Harrington  r.  Taylor 
Harris  v.  Bulcock 
Harris  v.  Huntback 

Harris  v.  Show 

Harrington  t.  Taylor 

Harris  v.  Woolford 
Harrison  t.  Cage 
Harrison  v.  Williams 
Hart  v.  Bassett 
Hart  r.  Weston 
Hartford  t.  Jones 
Hartley  v.  Hitchcock 

Hartley  t.  Rice 

• 

Hartop  y.  Hood 

Hanrey  v.  Aston 
Harwood's  case 
Hanrood  v.  Green 

Harwood  y.  Parrott 

Hatchwell  v%  Cooke 
Hawke  v.  Bacon 
Hswkesv.  Saanders 

Hawkes  v.  Saanders 

Haworth  y.  Spraggs 
Haymer  y.  Raymond 
Hayward  v.  Kinsey 
Head  y.  Eaeiton 
Heara  v.  stance 
Hegan  v.  Johnson 
Hendrichy.  Bartland 
Henkin,v.  Guerss 
Henley  y.  Walsh 
Henshall  y.  Roberts 
Hereford's  case 
Heriot  v.  Stuart 

Hewlett  y.  Cruchley 

Hibber  v.  Martin 
Hibbert  y.  Carter 
Hicks  y.  Dowliug 
Hickman  v.  Walker 
Higginsy.  Highfield 
Higgon  y.  Siddal 
HiB  y. 

—  v.  Perrott 


mSSSa*-  759  HockM,y »•  Mrtthw» 


y.  Harris 
Hiscoxv.  Greenwood 
Hoby  y.  Roebuck 

Hockin  y.  Matthews 

,  vol.  xn 


rest 
Lease 
Limitation 
Land  Tax 
Money  Lent 
Markets  and 

Fairs 
Middlesex, 

Bill  of 
Limitation 
Marriage 
Mandamus 
Nuisance 
Lead  Mine 
Lien 


405  Hodgson  y.  Forster 


112 
357 

49 
684 


v.  Fullaton 
y.  Harris 
y.  Richard 


Marriage 

Market  and 
Fairs 

Marriage 

London 

Libel 

Malicious  Pro- 
secution 

Navy 

Limitation 

Legacy 

Moral  Oblige? 
tion 

Misnomer 

Nuisance 

Limitation 

Mortgage 


— —  v.  Williams 

558  Hodle  v.  Hcaley 

630  Hogan  y.  Shee 

351  Holah  v.  Fleet 

5!2  Holcroft  v.  Heel 
457 

797  Holdfast  v.  Morris 

89  Holdroyd  v.  Breare 

267  Hole  v.  Finch 

296  Hollis  v.  Buckingham 

581  y.  Clarige 

Holliater  v.  Co  u  I  son 

558  v.  Coulson 

582  Holmes  v.  Catesby 
379  Holms  v.  Taylor 
177  Home  v.  Bentinck 

Hoole  y.  Healey 
419  Hooper  v.  Ramsbottom 

^  Hoper  v.  Wallis 

J57  Hopkins  y.  Robinson 

Horn  v.  Chandler 
693  Horncastle  v.  Farran 
662  Horsard  v.  Wemsley 

*22  Horsefall  y.  Mather 
333 

™2    — v.  Handley 


Lease 

Nuisance 

Nonsuit 

Lien 


704 

J^jj  Horwood  v.  Smith 

™?  Houler  v.  Frende 

Misjoinder  C*Lf&p  Housen  v.  Banon 
Mandamus  519  Howard  v.  Harris 
Libel  173  — =—  v.  Rathbone 
Malicious  Pro-         v.  Wood 

secution         422  Howell  v.  Coleman 

Limitation         342 v.  Price 

Lading,  Bill  of      5 v.  Young 

Lease  1 13  Hoyer  v.  Lovingston 

Limitation  333  Hubbard  v.  Biggs 
Mesne  Profits  623  Hubert  v.  Groves 

Mortgage  702 v.  Groves 

Legacy  153  Hutton  v.  Bragg 

Money  Had  and       Hudson  v.  Mucklow 

Received       676  Hungerford  y.  Clay 
Marriage  580  Hunt  v.  Bell 

Lien  294 

Lease  108 

Malicious  Ar- 

jes*  414 

c 


v.  Bourne 
v.  Silk 


Malicious  Pro- 
secution        416 
Nonsuit  766 

Navy  736 

Limitation  328,329 
Leather  .  134 

Money  had  and 

Received       68 1 
Mortgage  704 

Money  Had  and 

Received       675 
Nonsuit  772 

Markets  and 

Fairs  555 

Mesne  Profits  625 
Manor  533 

Misnomer  664 

IV  on  Pros  759 

Lien  273 

Lead  Mine  89 

Limitation  348 

Libel  200 

Misjoinder        646 
Libel  179 

Mortgage  704 

Lien  276 

Money  Had  and 

Received       675 
Manor  535 

London  380 

Lien  277, 293 

Notice  to  Quit  783 
Landlord  and 

Tenant  35 

Money  Had  and 

Received       670 
Markets  aad 

Fairs  560 

Malicious  Pros- 
ecution 439 
Manslaughter  547 
Mortgage  70S 
Nonsuit  770 
Lease  95 
Misnomer  656 
Mortgage  704 
Limitation  342 
Mortgage  704 
Non  Pros  75$ 
Lights  303 
Nuisance  795 
Lien  277 
London  388 
Mortgage  706 
Libel  16? 
Limitation  313 
Money  Had  and 
Revived      673 


tlr 


NAMES  OF  CASES: 


Hooter  v.  French 


y,  Prinsep 


Hurst  v.  Parker 
Hurst's  case 
Hussy  v.  Christie 
Hutton  y:  Manuel 
Hyde  v.  Partridge 
Ibbotson  v.  Gal  way 

Inman  v.  Stamp 

In  #e  Weotton 
Isham  y.  Morrice 
Israel  v.  Middieton 
Izon  v.  Butler 
Jackson  y.  Anderson 

u.  Burleigh 

▼.  Sharp % 


Malicious  Pros         Jones  v.  Seville 
ecution  428 

290 v.  Stevens 

346 

477 v.  Thurloe 

274 y.  Walker 


Lien 

Limitation 

Mandamus 

Lien* 

Marriage 

Limitation 

Lunatic 

Landlord  and 
Tenant 

Mandamus 

Lease 

Misnetner 

Legacy 

Lancaster^ 
Duchy  of 

Malicious  Ar- 
rest 


James  v.  Haywood 

James  v.  Oddes 

J*Anson  v.  Stuart 

Jekvll  v.  Moore  — — 

Jeffriers  y.  Duncombo  Nuisance 

Jenkins  v.  Tucker  Money  Paid 

Jennings  v.  Bragge 

Jennings  y<  Newman* 

Jestons  v.  Brooke 


578  Kayver  v.  James 
327 

292  Keate  v.  Temple 
Keat's  case 

43  Keene  v.  Deardon 
487  Keech  y.  Hall 
]  24  Kelly  v.  Shaw 
664 

148  Kemp  v.  Dcrrett 

t**m& lhC  J^*3™'  Mandamus 
15*     &e;ef  Shrewsbury;         ^ 

Kernotv.  Norman 

401, 403  Kerry  r.  Tborley 

Malicious  Pros-        KetHby  t.  Ketilby 

ecution  428"  Kettle  v.  Broomsh- 

795  Kightly  r.  Berchr 

703  King  y.  Eade* 


Maliciotts  fro* 

ecution        ^414* 
Libel  194, 159, 215 
217. «^ 
lien  217 

London  369 

Limitation  351,363 

357 
Nayy  73* 

Manslaughter,  54& 
Limitation  314 
Mortgage  703C704 
Middlesex,     -    • 

•  BrH  of  629 

Notice  to  QuH  t89T 


526 


Nuisance 
Mortgage 
Libef 


Lunatics- 

Libel 

Limitation 

Misjoinder 

Libel 


167 

178 

799 

688 

Lease  96 

Misjoinder  649,650 

Money  Had 


y.  Johnson 
y.  Lake 
v.  Marripofi 
y.  Roberts 
v.  Walker 
v.  Waring 


Johnson  v.  Benson 

Johnson  v.  Cooper' 

Johnson  v.  Hargreaves  Limitation- 


KingoVon  v.  Nottle 
and- Received  677  Kinston  v.  Llewellyn 
Lading,  Bill  of     2  Kinloch  v.  Craig 


Misno 


mer 


Johnson  y.  Johnson 
Johnson  v.  Long. 
Johnson  y.  Smitfi 

Johnson  v.  Sutton 

Johnson  v.  Taylor 


Lien 
Nraance 
Marriage 
Martial  Lawy 

&c. 
Mandamus 


Johnson  v.  Wrightaon    Mortuary 

Johnstone  y.  Browing    M*]™**  *** 

6        secution        438  Kirkman  v.  Shawcross 

Johnstone  ▼.  Sutton       ——  398.  4ff4.  419  Kirkman  y.  Shawcross 

Johnstone  v.  Sutton       Navy  736  Knight  v.  Bate 

Jones  y.  Bishop  of  Ely  Mandamus        440  Knight  y.  Bate 


v.  Dean 

y.  Griffiths 

v.  Gwynn 

v.  Macquftlon 
v.  Meredith 
y.  Peerle 
v.  Pope 
v.  Ryde 

v.  Rydo 


392 
1*0 
353 
649 
6501 
930 
-~_        246 

, —       166..  na 

Mortgage  T03" 

Libel  20O 

Limitation  339 
Libel  174 

Misjoinder  649? 
Misnomer  655.  656* 
Lien*  270 

280. 286* 

Lancaster, 

Duchy  of       1& 
Lease  130. 343.351 
Limitation  332. 35? 
Malicious  Ar- 
rest 409 

40* 

712  Kirkman  v.  Shawcross  Lien  261 

Kirkman  v.  Shawcross  —  269 

270 
251 
321 

359 

Malicious  Pros- 
ecution 41  fr 

Lien  286 

Misnomer  G^iT  G^D 

660 
Money  Had  and 


654  Kinloch  v,  Steine 

350  Kinnersley  v.  Orpe 

£86 

801  Kinnersley  v.  Orpe 

579  Kinsey  v.  Heyward 

Kirk  v.  French 
588 
448  Kirk  v.  French 


Limitation 


Knight  v.  German 


Landlord  and 

Tenant  42 

Notice  to  Quit  785  Knight  y.  Hopper 
Malicious  Ar-  Kitching  v.  Alder 

rest        414.  427 
Misnomer         653  Knibbs  v.  Hall 
Mortgage  703 

Lien  285.  296  Knobel  v.  Fuller 

Limitation         336  Knowles  v.  Richardson  Light 
Money  Had  and      Lady  Broughton's  Monstrans  de 

Received      681      case  Droit 

Ne  Exeat  Reg-       Lake  v.  King  Libel 

no  740  Lake  v.  King  New  Assign- 

ment 


Received, 

Libel 


677 
216 
902 

692 
180 

744 


Tf. AMESTJF  CASES. 


Lalte*v.  Thomas 
Lamb  v.  Finch 
Lambert  v.  Robinson 
Lamberth  v,  Taykr 
Xane  v.  Houroan 
Lanyoa  v.  Blanchard 
Letour  v.  Teesdale 
^Launockv.  Brown 
Lawlingson  v.  Cruett 
Lawson  v.  Dickinson 
Lawtoa  v.  Newlaad 
Xayten  v.  Field 


Mortgage  704 

Limitation         335 
Lien  250, 273 

Limitation         330 
Libel  202 

Lien  275 

Marriage  584 

Manslaughter  548 
Misnomer  t>61 
Lien  276 

Money  Paid  685 
Landlord  and 


Lindon  v.  Hooper         Money  Bad  and 
Lingdell  v.  Jones 


Received 


w     j.  —  Tenant 

Leadbeter  v.  Markka*  Limitation 
Leader  v.  Moxon 
Leapir  v.  Tatton 
Ledbetter  v.  Markland 
Lee  v.  Brown 


v.  Huson 
v.  Mason 
v.  Rogers 
dLeeds  v.  Cook 
Leer  v.  Cowell 

y.  Yates 

Lees  v.  (sort 
Xeese  y.  Rolfe 

Leeward  y.  Daesidss 

Leg  y.  Bansoa 
Legit  v.  Jollery 

Legg  y.  Strudwick 
-Leicester  v.  Walter 
Leicester,  Earl,  v. 

Walter 
Leigh's  case 
Leigh's  oase 
Leigh  y.  Webb 


41 
348 
348 
353 
353 
529 
214 
716 
348 
579 
3 
3 
^ 

Lunatics  and 

Idiots  390 

Master  and 

Servant  ^       610 
Notice  to  Quit  784 
Malicious  Pro- 
secution       431 
Lease  118 

"Libel  166 


Lingham  v.  Langham    Nonsuit 
Little  v.  Heaton  Limitation 

Iioyd  v.  Rosbee  Landlord  and 

Tenant 
Lodie  v.  Arnold  Nuisance 

Long  v.  Greville  Limitation 

Loogchamp  v.  Kenny    Money  Lent 

LongcVard  v.  Kirby       

Lori)  v.'Faancis  Mandamus 

Lord  Fitzwalter's  case  London 
Lovegrovcv.  Bethell     Mandamus 
Lover  v.  Salkeld 


Manor 

Libel 

Murder 

Limitation 

Marriage 

Lading  Bill 


Lowe*v.  Peacock 

v.  Peers 

y.  Peers 


v.  Peeks 


216.217 


Mandamus 


Lowes  y.  Clarke 
Lowfield  y.  Bancroft 
Lothain  v.  Hazel 
Lewther  v.  Lord  Rad- 
nor 
Lewry  v.  Bourfiien 

Lucas  v.  Dorrien 
Ludford  v.  BarbeT 

Lydston  v.  Mayor  of 
Exeter 

Macdonald  v.  Pasley 
Mackay  v.  Mackreth 

Tenant 
Mackleod  v.  Wakeley    Libel 


677 
675 
776 
314 

44 
795 
347 
683 
683 
524 
370 
500 
Nolle  Prose- 

*gui  *956 

Nonsuit  776 

Livery  365 

Liquidated  Da- 
mages   362.  363 
Marriage  580 

Misnomer         666 
libel  193 

Mortgage        404 

Mayor  613 

Money  Had 
and  Received  679 
Lien  263 

Landlord  and 
Tenant 

Mandamus 


Navy 
Landlord  and 


£3 
524 
73B 


Malicious  Pro- 
secution 431 
Limitation  329 
Non  Pros.  760 
Manor  530.  535 
Lading  Bill  10. 275 

284 
Lethbridge  v.  Chapman  Limitation  332 
Le  Sage  v.  Coussmaker  Legacy  1 48 

"     '  Libel  249 


463 

477  Maclich  v.  Ekins      '    Ne  Exeat  Reg- 


37 
171 


Leigh  v.  Thornton 
Lemeasles  v.  Fraser 
Lemon  v.  Blackwell 
Lempriere  v.  Pasley 


Lever  v.  Honir 
Leviston  v.  Lentall 

Levy  v.  Baker 
Levy  v.  Milne 
Lewis  jt.  Clement 
Lewis  #.  Farrell 

—  v.  Price 

v.  Vattes 

v.  Walter 

Lightl  ey  v.  CkMistoa 


Marshal  of 

King's  Bendi;587 

Lunatics  293 

Libel  221 

186. 203 

Malicious  Pros- 
ecution 426.  427 

light         303, 304 
Libel  193 

203. 205 

Money  Had  and 

Received,      675 


Madden  v.  Kempster 
Maitland  v.  Goloney 
Maish  v.  East  India 

Company 
Mallet  v.  Hilton 
Man  v.  Bruerton 

v,  Ellis 

v.  Shiffher 

Manaton's  case 
Mann  v.  Lovejoy 

Mant  v.  Tremamond 
Merchant  v.  Evans 
Margrave  v.  Hook 
Marks  v.  Marks 
Mariel  v.  Tracy 


-740 
275 
204 


Lien 
Libel 
Master  and 

Servant  606 

Nonsuit  m 

Limitation  346 

Lien  280.  282.  283 

286 

Mandamus  514 
Landlord  and 

Tenant  25 

Nonsuit  770 

Nil  Debet  -  746 

Mortgage  ?04 

Mortgage  706 
Malicious  Pros- 


ecution 421 

Matthews  v .  CartwrightMertgage  704 
Matthews  v.  Hopkins  Misjoinder  646 
Marriott  v.  Hampton     Money  Had  and 

Received,      678 


*Yl 


NAMES  OF  CASES. 


Mafrot  ?.  Litter 
Marsh  v.  Lee 
Martin  v.  Coles 
— *—  v.  Delbo 

v.  Deldoe 

Vi  Goble 

v.  Kennedy 


Money  Lent 

Mortgage 

Lien 

Limitations 


4JL 


Light 
Libel 
Matron  v.  Scobel  Lighthoase 

Mason  v.  Lickbarrow    Ladi  ng  Bill 

Leather 
Misjoinder 
Leet 

Limitation 
Money  Paid 
Libel 

Mandamus 

London 

Merger 


y.  Middleton 
Mast  v.  Godson 
Matthews  v.  Qarey 

v.  Phillips 

Maxwell  v.  Jameson 
May  v.  Brown 
Mayor  of  Coventry's 

case 
Mayor  of  London  v. 

Markwick 
Mayor  of  London  v. 

Wilks 
Mayor  of  Northampton  Markets  add 


684  Morgan  V.  Hughe* 
702 

290 v.  Bissell 

324  Moss  r.  Galimore 
94 1  Moulton  v.  Chiphorn 

307  Muller  v. — 

189  Mullettv.  Hulton 
800  Muriel  v.  Tracy 

5 
134  Muriell  v.  Cornwaili 
646 

141  Murray  v.  East  India 
358      Company 
687  Murray  v.  Wilson 
213  Musgrave  v.  Cave 
526  Mountsephen  v.  Brooke  Limitation 
Mowley's  case.  M^is^n* 

Nalperv.  Stuart 
gig  Nay  lor  v.  Mangled 
Neal  v  Spencer 


Malicious 

ecution  421.  427 
Lease  104 

Mortgage  706 

Libel  IT8 

Nonsuit  776 

Libel  226 

Malicious  Pro-* 

secution         421 
Malicious  Pro- 
secution 

Limitation 


Nonsuit 
Lease 


v.  Ward 
Mayor  v.  Knowles 


655  Nerren  t.  Seaborn 


Mayor  v.  Palmer 


Fairs 
Landlord  and 

Tenant 
Money  Had  and       Norris  v.  Morgan 

Received,      682  Norwich  v.  Swan 
M'Beath  v.  Chatterley  Misnomer  656  Nowport's  case 

M'Combie  v.  Davis       Lien  282  Newson  v.  Carr* 

M'Combie  v.  Davies     287 

M'Dougall  v.  Claridge  Libel         170,  175  Newson  v.  Thornton 

M'Gregor  v.  Thwaites  186 

M'Lynch  v.  Ekins         Ne  Exeat  Reg-        Nichols  v.  Clent 

no  740  Nicholson  v.  Coghill 

Merry  weather  v .  N  ixon  Money  Paid      688 


429 

763 

94.028 

344 

Malicious  Ar- 
rest 407 

Nov  Pros.        759 

Lien  265 

Malicious  Ar- 
rest 403 

Light  302 


Nessager  v.  Armstrong  Notice  to  Quit  779 
32  Newton  v,  Muller         Nonsuit  776 

Mortgage  706 

Market  $  Fairs  555 
Mortgage  718 

Malicious  Pro- 


secution 
Lancaster, 

Duchy  of 
Lading  Bill 
Malicious  Ar- 
rest 


Libel 
Nonsuit 
Lading  Bill 


Messorv.  Finch 
Meslaer  v.  Hesty 
Metcalf  v.  Mark  ham 
Mewburn  v.  Langley 
Meyer  v.  Sharpo 
Meyer  v.  Sharpe 
Millorn  v.  Copcland 
Mills  v.  Mills 

Mitchell  v.  Scaife 

« —  v.  Reynolds 

Montague  v.  Jamieson  NaVy 
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L  RELATIVE  T*0  THE  DEFINITION  AND  FORM  OF  *        **•  «•**! 
1.  Shefard  v.  De  Bernalbe.  E.  T.  Itfll.  K.  B.  13  East,  566.  ^,"#f  J1  * 

The  master  covenanted  on  a  charter  party  to  proceed  with  certain  goods  aiurM^ak 
from  A.  to  B.,  there  to  apply  to  the  correspondent's  factors,  or  agents  df  tile     |T  jy 
eharterer,  for  order*  whether  he  was  to  proceed  to  B.  or  C,  and  that  pursu-  i„g  ii»«  m^ 
ant  to  the  brders  he  would  make  a  true  delivery  to  the  correspondent's  agents  ter  of  the 
bf  the  charter j  or  agreeable  to  bills  of  lading;  and  the  charterer  covenanted  «hip  to  do 
that  he  would  pay  to  the  master,  immediately  on  delivery  of  the  cargo,  in  full Kf  •£**• 

,   *  A  bill  of  lading  I*  an  acknowledgment  by  the  captain  of  having  received  tbe  goods  JJ,#  eonaisi 
loaded  on  board  hi*  ship:  aee  1  T.  R.  76.    It  haa  ahto  been  defined  til  be  the  written  evi-  M  or  jy/2 
Hence  of  a  contract  for  tie  carriage  and  delivery  of  gdoda  tent  by  tea  for   freight.    The  tjgi|ff>  oa 
instrument  w  in  effect  not  only  a  contract  of  affreightment,  bat  a  contract  of  bailment.  By  * 
.the  delivery  on  board  the  ibip  the  matter  acquires  a  special  property  in  the  merchandise. 
The  general  property  remain*  with  the  ■hipper  nntil  He  hat  disposed  of  it  by  tome  act  suffi- 
cient in  law  for  that  pnrjidse;  see  1  H.  Bl.  869:    In  the  nana!  form  of  the  instrument,  the 
undertaking  it  to  deliver  to  the  order  or  aasignt  of  the  shipper;  see  1 H.  Bl:  S60<    Bat  bills 
ef  lading  nre  not  drawn  in  any  certain  form:    Tbey  sometimes  do,  and  sometimes  do  not, 
express  on  whose  account  and  risk  the  goods  are  shipped.    They  Often  especially  in  time  of 
war,  eipreat  a  false  acetfunt  and  risk.     BeaWes  observes,  that  bills  of  lading  not  only  "con- 
tain an  acknowledgment  for  the  reoeipt  of  tbe  goods  and  for  the  delivery  to  the  order  or 
assigns  of  the  shipper,  bat  tbey  usually  stale  the  goodt  to  have  been  shipped  by  the  persons 
named  in  good  order  and  well-conditioned,  and  that  they  are  to  be  delivered  in  like  rfodd 
treat  and  condition  it  tbe  place  td  which  they  are  consigned.  Which  obliges  a  captain  to* 
make  such  a  delivery.   Hooce,  also,  bills  of  lading  are  likewise  railed  bills  df  cdniknment. 
Formerly,  the  exception  contained   in  bills  of  lading  was  against  the  perils  of  the  teat; 
but  in  latter  times,  captains  and  ship*  owners  have;  most  wisely  and  properly,  extended  the 
exception  to  the  acta  of  God,  the  King's  enemies,  fire  and  all  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigations.    In  these  instruments,   as  in  charter-parties,  it  is  ne> 
Century  to  make  express  exceptions  trdm  liability  in  all  cases  of  extraordinary  peril. 
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*  • 
• 

is  or  they  for  the  freight  of  the  ship  at  a  certain  rate  in  sterling  money;  afterwards  bills' 
ff*?>ng  of  lading  were  signed  and  delivered,  making  the  cargo  ^deliverable  at  B.  an<f 
W6*  D.  to  B.  P.  (the  charterer's  agent  at  B.)  or  his  assigns,  he  or  they  paying 
ito  d»  freight  for  the  said  goods  so  much  in  sterling  money,  at  the  current  exchanger 
ffitrodaced  at  C.  on  A.;  and  the  master  was  ordered  by  B.  P.  at  B.to  deliver  the  cargo  at 
for  the  ben  C.,  and  not  at  B.  or  Y).y  agreeable  to  the  brlU  oflading;  and  that  he  did  deliver 
efttof  the  ft  at  Q.  to  B.  P.,  the  agent  of  the  defendant  in  that  behalf,  according  to  the 
toaster  on   charter-party ;  the  master,  who  had  not  received  the  freight  from  B.  P.  on  de-* 

lor  the ?De»Wvery  **  tne  car?°  lo  nJm>'  DroB«n4  an  *c*ion-  Tne  Court  held,  that  the  u- 
efit  of  tfce*  sua!  clause  in  a  bill  of  lading,  engaging  the  master  of  the  ship  to  deliver  the 
consignor  goods  to  the  consignee  or  his  assignees,  he  or  they  paying  for  the  said  goods, 
is  introduced  for  the  benefit  of  the  master  only  and  not  for  the  benefit  of  the 
A  condition  consignor. 

Ma  bill  of  2#  Barrow  v.  Coles.  M.  T.  1811.  N.  P.  3  Campb,  92. 

fee i  fafeife?  ^  a  k*N  of  lading  goods  are  deliverable  to  J.  S.  if  he  should  accept  ami 
and  until  it  Pav  a  b*M  of  exchange,  if  not,  to  the  holder  oi  the  said  bill  of  exchange.  J. 
*,  the  S.  accepts  the  bill  of  exchange,  and  indorses  the  bill  of  lading  for  a  valuable 
goods  shell  consideration,  but  does  not  pay  the  bill  of  exchange  when  due. 
continue  in  Lord  EHenborough  held,  that  the  special  indorsement  on  the  bill  of  fading 
fbepaTty  in  OUgkt to  naTe  mwje  tne  defendant  inquire  whether  the  condition  on  which  the 
vonr  it  i§  cargo  was  deliverable  had  been  fulfilled,  and  that  after  the  dishonour  of  the 
stale**  bill  of  exchange  the  property  continued  in  the  party  in  whose  favour  it  was 
Whore       made, 

food,  hav  3.  Johnston  v.  Benson.  M.  T.  1819.  C.  P.  4  Moore,  90;  S.  C.  1  B.  Sc  B* 
U£  boon  454. 

dupatched       -Qy  a  ^jjj  0p  ja^mg  a  shipowner  undertook  that  goods  should  be  delivered 

khorboatP sa^e> *ne  act  °**  ^*0(*> tne  King's  enemies,  fire,  and  all  and  every  other  dangers 
according  *  *°d  accidents  of  the  seas,  rivers,  navigation  of  whatever  nature  and  kind  so- 
ttribe  ueaeJ  ever,  save  risk  of  boats  so  far  as  ships  are  liable  thereto,  excepted.  The 
coarse  of  goods  havfcig  been  dtspatctied  from' the  ship  in  her  boat,  according  to  the  usu- 
L  3  ]    al  course  of  trade  in  the  West  Indies,  were  together  with  the  boat,  lost  is/ a 

Wert  In*  hurricBne: 

dies  and  J^>er  ^ur*  ^ne  worQ,Mig  *»f  the  instrument  in  question  is  very  obscure,  and  it 
were  lost  ** tn»  obscurity  which  has  given  rise  to  the  cause  no*  before  the  Court.  The 
iia  burn  counsel  for  the  plaintiff  has  observed,  that  no  argument  was-addueed  by  his 
cane,  held,  opponent,  nor  was  any  argument  necessary,  for  the  reason  of  the  thing  is  ap- 
thet  the  parent  on  the  face  of  the  instrument;  upon  reading  the  bill  of  lading  there  cat 
was°not  lia  ***  but  °°*  con8truction  put  upon  it.  The  exception  was  taken  by  the  owners 
ble,  nffder  °£tDe  ^P/  aQd  the  alteration  from  the  old  form  of  the  bill  of  lading  was  io> 
•rbill  of  la  tended  to  be  in  their  favour:  to  limit  their  responsibility,  not  to  extend  it. — 
ding,  to  de  Row  does- this  saving,  clause  stand?  The  words  which  comprise  it,  "  save 
liver  them  risk  of  boats  so  far  as  ships  are  liable  thereto,"  are  evidently  intended  to  place 
act  of  God  lhe- owner,fl  j»ttBUW7  to  the  shipper  in'the  matter  of  boats  on  the  same  footing 
the  king's ' as  '*  8tooa  w'tn  ^P1^  to  ships;  Where  goods  stowed  in  boats  by  the  usual 
enemies,  custom  of  the  trade  are  lost  by  the  dangers  of  the  sea,  there  is  no  reason  why 
firoHwI  all  the  shipowner  should  be  liable,  when  he  certainly  would  not  be  liable  had 
US!6?'*  ihe  goods  been  lo8t  b^  such  dan8ers  on  Doara  the  ship.  The  exceptions  ori- 
«!?andnac giaaUy  8t*od  ^UB:  "  the  dangers  of  the  sea-  excepted.""  The  case  of  Smith 
cidentsof  *  Shepherd  »  supposed  to  have  caused  the  introduction  of  the  except 
the  seas,  *£?«  which  has  prevailed  since  that  time,  namely,  "the  act  of  God,  the 
fivers,  and  King's  enemies,  fire,  and  all  and  every  other  danger  and  accidents  of  the 
navigation,  seas,  rivers*  and  pavigations  of  whatever  nature  or  kind  soever,  except- 
or TaunT  *"  .and.  tol!lis  e*ception  the  imperfectly  worded  saving  which  forms  the 
sad  kind  l008!1011  here  ls  n?w  ?dded-  II  ia  Dot  necessary  to  say  how  far  the  liability  ef 
•oeveMavettte  8n,P°wn?f to  "sk  irr  boats  may  extend,  nor  to  inquire  what  would  or  wouH 
0f        not  be  considered  the  act  of  God,  in  case  of  the  loss  of  the  boat.     It  is  sufR- 

•^yn^arT?  E»UI  °f  1?dinff/bJ  which  goods  were  to  he  delivered  to  AMI.,  net  proceeds 
pud  to  C.  L>.,  he  paying  freight  forthe  said  goods  .ng  per  charter-party,  held  that  the  freiftnt 
WM  l0  ^e  Pauld  b*  A-  B-;  a»d  thut  C.  D.  wee  only  entitled  to  what  renwined  after  each 
payment;  Thompson  v.  Adams,  2B.&  B. 450, 
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custom  of  the  trade,  were  conveyed,  was  lost  by  the  dangers  of  the  see;  and  far  *■  ,.  • 

that,  had  they  been  lost  on  board  the  ship,  the  owner  would  not  have  been  Ha-  {jJJjJJL  \- 

Me.     Under  this  saving,  shipowners  may  be  liable  for  losses  in  boats  in  some  cepted.' 

cases,  but  certainly  not  to  losses  which  arise  from  the  dangers  of  the  sea.         bjh,  0f  ja 

4.  Lbbr  v.  Yates.  Same  v.  Cowbll.  Same  v.  Gorst.  H.  T.   1811.  C.  P. ding  may 

3  Taunt.  387.  be  applfc 

Per  Cur.     Bills  of  lading  may  be  appliable  to  payment  ef  demurrage  aa  b,#  t0  f*F 

w«ll  a.  freight.                   "  ^        Z2LZ 

"* marraga  as 

-  wall  as 

II.  RELATIVE  TO  WHO  ENTITLED  TO.  frei.hu 

Craym*  t.  Ryder.  H.  T.  1816,  C.  P.  2  Marsh.  127;  S.  C.  6  Taunt.  433. 
S,  P.  Mitchell  v.  Scaife.  M.  T.  1815.  N.  P.  4  Campb.  298. 
The  ptai  otitis,  who  were  sugar-refiners,  sold  the  goods  in  question  to  A.  on  Whan  the 
the  5th  of  May,  1815,  to  be  delivered  free  on  board;  on  the  1 1th  of  May,  A.  ■"•«•*  °r» 
sold  them  to  B.,  and  there  was  another  subsequent  eale  of  them  to  G.     Th*!^*  ** 
plaintiffs  shipped  the  goods  on  board  a  vessel,  of  which  the  defendant  was  mas-     r  4  i 
ter  and  part  owner,  about  the  13th  of  May,  when  their  lighterman  received  a  goods  im 
mote  or  receipt  from  the  defendant1*  mate,  purporting  that  the  goods  were  re-  board,  aai 
ceived  for  and  on  account  of  the  plaintiffs.     It  appeared  that  this  receipt  vari- gives  a  ra 
ed  from  the  usual  form,  in  stating  the  goods  te  be  received  for  and  an  account  ceiPt  ** 
of  the  plaintiffs.     On  the  same  13th  of  May,  the  defendant,  at  the  request  ofJ^J,  *•*■ 
B.  the  second  purchaser,  executed  a  bill  of  lading  to  B.  or  his  assigns.  About  to  3©liv€c 
the  20th  of  May,  before  the  credit  from  the  plaintiffs  to  A.,  which  by  the  us-  the  bill  ef  ; 
age  of  trade  was  two  months,  had  expired,  the  latter  stopped  payment;  and  on  lading  ax 
the  23rd  of  May,  the  plaintiffs  demanded  back  the  goods  from  the  defendant,  MPl  *•  lh© 
Who  refused  to  deliver  them,  on  the  ground  that  he  had  already  executed  aP*rMnwil# 
bill  of  lading  to  A.     The  jury,  being  of  opinion  that  the  defendant  had  no  dBce  th«  m 
night  to  deliver  the  bill  of  lading,  without  receiving  the  receipt  in  exchange,  Ceipt  in 
and  that  as  long  as  the  plaintiffs  kept  possession  of  the  receipt  they  had  never  exehanga 
parted  with  the  property,  found  a  verdict  for  the  plaintiffs.     On  motion  to  set  f*f  it* 
it  aside, — Per  Cur.    We  think  the  jury  determined  properly;  they  said  it  was 
contrary  to  the  coarse  of  business,  and  to  the  defendant's  duty,  to  give  up  the 
bill  of  lading  without  the  receipt;  and  that  the  plaintiffs  had  never  parted  with 
the  property  as  long  as  they  kept  possession  of  the  receipt. 

I     III.  RELATIVE  TO  THE  TRANSFER  AND  INDORSE- 
MENT OF  * 
1.  Virtue  v.  Jewell.  T.  T.  1814.  N,  P.  4  Campb.  31.  . 

On  the  30ih  of  November,  1813,  barley  was  shipped  at  Yarmouth,  by  A.,  y*  "a** 
«n  board  the  ship  B.  ef  which  the  defendant  was  master.     The  bill  of  lading  m"^ 
made  the  barley  deliverable  in  the  port  of  London,  to  the  order  of  the  shipper,  lienor  t» 
and  was  indorsed  by  him  to  C,  corn-merchant  in  the  city.     They  received  the  stop  in 
bill  of  Jading  on  the  4th  of  December.  In  the  month  of  October  preceding,  D.  tramUu  is 
lor  -their  accommodation,  had  accepted  a  bill  for  350/.  which  was  to  become  JJJ,*^ 
due  in  nine  days,  and  they  owed  him  several  hundred  pounds  besides  on  ano-  %M\Intl^ki 
ther  account.     They  had  then,  to  the  knowledge  of  D.,  become  much  embar-  0r  th#  bUU 
raased  in  their  affaire,  and  unable  to  provide  for  the  bill  of  exchange.     They,  of  lading 
therefore,  for  the  purpose  of  covering  him,  of  their  own  aceord  proposed  to  in-  for  a  vara* 

•  A  bill  of  lading  is  assignable  by  tho  indorsement  of  the  shipper;  see  Ld.  Raym.  271;  4W* 
Barr.  2051;  1  T.  R.  2\S  2  T.  R.  6S;  1  H.  Bl  859,  860,  5  T.  R.  867;  4  East,  217. 
The  indorsement  of  a  bill  of  lading  is  simply  a  direction  for  the  del  very  of  the  goods.  It 
may  be  general,  that  is,  in  blank,  not  describing  or  naming  the  person  or  persons  to  whom 
the  delivery  is  directed  lo  be  made,  bat  importing  a  general  direction  to  deliver  them  to  the 
bona  fide  holder  or  bearer  of  the  bill  of  lading,  whoever  he  may  be,  who,  in  such  case  is 
aatboriaed  to  receive  the  goods  nod  give  a  discharge  to  the  master;  bat  the  holder  of  each  a 
bill  of  lading,  coming  into  his  hand*  casually  or  without  any  jest  title,  can  acqaire  no  pro- 
perty in  the  goods.  A  special  indorsement  defines  the  person  appointed  to  receive  the 
food*;  his  receipt  or  order,  therefore,  is  a  sufficient  discharge  to  the  shipmaster;  see  1  H. 
II.  359,  860.  Tho  bilh  seldom,  if  ever  bear  upon  the  fice  of  them  an^  indication  of  tjia 
fMrpose  of  the  indorsement. 
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[  5  J  done  to  hfm  the  bill  of  lading  of  the  barley;  they  accordingly  did  so  on  th# 
•ration  to  8th  of  December,  and  made  out  a  regular  aale  note  to  him.  On  the  eame  day 
a  third  per  ^ey  stopped  payment;  D.  immediately  after  indorsed  the  bill  of  lading, 
notice  of '  ^J°rd  Slknborough  ruled,  that  if  the  consignee  does  indorse  the  biU  of  lad- 
tho  inool  inB  f°r  a  valuable  consideration  to  a  bona  fide  purchaser  without  notice,  the 
vesey  of  right  to  stop  in  transitu  is  gone  as  against  the  indorsee,  although  it  would  have 
the  ooji  remained  in  force  as  against  the  consignee,  the  bill  of  lading  not  being  indorse 
jigaao «  ed.  But  D.  here  had  notice  of  the  insolvency  of  C,  and  if  against  them  there 
existed  any  right  to  stop  in  transitu,  he  could  not  claim  the  barley.— -Verdict 
%*¥£?**  for  the  plaintiffs. 

WinYis  2-  Mbym  v.  Sharpe.  T.  T.  1813.  C.  P.  5  Taunt.  U. 

not  erne  Trover  by  the  assignees  of  Grant,  a  bankrupt,  against  Sharpe,  who  is  new 
tUl  to  tht   also  a  bankrupt,  to  recover  the  value  of  divers  goods. 

transfer,  by     Mansfield,  C.  J.,  held,  that  the  goods  shipped  passed  to  Sharpe,  and  gave 
th*  0WMr  him  an  equitable  lien  or  right,  though  the  bills  of  lading  were  not  indorsed  to 
ao  of  hk    &'?e  S°arPe  *  legal  title  to  the  goods.     But  the  omission  to  endorse  did  not 
property    prevent  Sharpe  from  retaining  those  goods. 
Arabs  3    G'LEfl  v*  Nathan,  E.  T.  1814.  C.  P.  1  Marsh,  «6;  5  Taunt.  66*. 

A.  deposits  goods  with  B.  as  a  security  for  money  advanced  by  B.,  with  a 
Net  even  promise  to  deliver  the  bill  of  lading  when  it  should  arrive,  indorsed  to  B.  C.  k 
•f***  employed  *s  a  broker  to  dispose  of  the  goods  for  B.'s  benefit;  the  bill  of  hn 
*j*"  P**  ding  arrives;  the  goods  are  attached  in  the  Mayor's  Court,  in  the  bands  of  C, 
^"  by  a  creditor  of  A-     The  Court  held  that  the  transfer  of  the  property  to  B 

A  bill  of  wafl  coroptat6)  though  the  bill  of  lading  had  never  been  endorsed,  and  that, 
|adiag  to  therefore,  an  attachment  was  no  answer  to  an  action  by  B.  against  C.  for  the 
Mivor  to    proceeds. 

the  consign  4.  Btieo/f  v.  Lie kb arrow.  M.  T.  1787.  K,  B.  1  H.  Bl.  360;  S.  Q,  3  T.  R, 
••• *r  h"  '  95;  S.  C.  5  T.  R.  683. 

uT^ylSe  Plaintiff  gave  in  evidenoe  that  A,  and  B.,  merchants,  shipped  the  goods  in 
cgfltom  of  JM*6*^0**  by  the  order  and  directions  and  on  the  accounts  of  O.  and  D. ;  that 
merchant!.  E.  as  master  of  the  ship,  signed  four  several  bills  of  lading  for  the  goods,  in. 
a  negotia  the  usual  form  unto  order,  or  to  his  assigns.  The  Court  held,  that  a  bill  of 
pie  inatra  lading  to  deliver  to  the  consignee  or  his  assignee,  is  by  the  custom  of  mer? 
?J"*M^ha  cheats  a  negociable  instrument,  and  passes  the  property  to  the  assignee, 
property  to  6-    Hibbert  v.  Carter.  E.  T.  1787.  K,  B.  1  T.  R,  745. 

the  M  A.  was  a  merchant  in  London,  and  was  in  the  habit  of  procuring  insurances 

signet;  upon  goods  shipped  by  B.  A.  having  received  advice  from  B,  of  his  having 
shipped  a  cargo,  immediately  effected  on  insurance;  about  which  period  B. 
6  ]  had  endorsed  the  bill  of  lading  to  one  C,  to  whom  there  was  an  arrear  of  in-> 
■o  terest  due  upon  mortgage  on,  &ot  A.  had  notice  of  this  indorsment  after 
completely  tne  prance  was  made,  by  a  letter  from  B.,  wherein  he  informed  him  that  he 
25JJE  had  been  obliged  to  assign  the  bills  of  lading.  The  Court  were  all  clearly  of 
pwTtbat  oprotoni  that  a  bill  of  lading  is  taken  by  a  creditor  as  a  security  for  his  debt  on 
Hie  indoni  bis  own  account;  the  whole  property  passes  by  the  delivery,  and  is  to  be  coa- 
st eenoot  sidered  as  a  sat  is  feet  ion  of  the  debt  pro  tanto;  that  the  parties  were  always  at 
afterward*  jfterty  to  very  from  the  general  rule,  entering  into  any  particular  agreement 
aoJeei  it'be  ™twoen  ^""seWes,  but  that  it  must  be  shown  in  order  to  take  advantage  of  it. 
tarred  They  considered  the  case  of  Caldwell  v.  Ball,  (post.  p.  8.)  as  deciding  the 
only  as*  general  question;  and,  as  to  the  case  of  Delaney  v.  Stoddart,  there  was  an 
collateral  agreement  that  the  policy  should  be  transferred, 
seenrity,  6.  Nik  v.  Olive.  T.  T.  1805.  K.  B.   Abb.  Ship.  403. 

ip  .  k-ii  c  ™  '  a  wine-merchant  at  London,  having  ordered  five  pipes  of  wine  from 
lad!™' be  ***!***•  Abbo"  an<!  Co-  oft  >porto,  they  loaded  them  on  board  a  vessel  bound 
pade  to  or»orlx>ndon,  and  took  from  the  master  bills  of  lading  for  delivery  to  order  or  se- 
ller or  m  •"•*■?■•  °™  of  thesc  biI,a  they  transmitted  to  Fox  in  a  letter,  wherein  they 
iifm,  the  said  they  had  shipped  the  wine  on  hi?  account,  had  sent  him  a  bill  of  lading, 
|o4oree       and  drawn  upon  him  for  the  price.     Fox  accepted  the  bill  of  exchange  thus 

SioDer  b  drarn  Up°n  him'  wh,ch  wa8  Pavable  nine  monrh  after  date.  Before  the  bill  of 
m  fV*  »   exchange  became  due  the  wiije  arrived,  and  Fox  nqt  feeing  able  to  pay  \h% 
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dtffiea,  it  wu  sent  to  the  King's  warehouse,  under  the  statute  of  26  Geo.  3.  c.  nee*Miry 
59;  while  it  remained  there,  Fox,  being  indebted  to  one  Mary  Nix,  and  cal-t0  ^Vy. 
led  npon  for  payment  and  unable  to  pay,  sold  the  wine  to  her  for  40/.,  then  "**°  ** 
paid  te  him,  and  the  amount  of  his  debt.     He  became   bankrupt  soon  after- 
wards,  and  the  agents  of  the  consignors  having  paid  the  duties  and  obtained 
the  goods,  Mrs.  Nix  brought  an  action  against  them  for  the  value.    The  case 
was  tried  before  Lord  Ellenborough;  and  it  was  insisted  on  behalf  of  the 
plaintiff  that  there  was  no  difference  between  the  endorsement  of  the  bill  of  la- 
ding by  the  consignor,  and  the  sending  it  enclosed  in  a  letter  of  this  import. 
But  his  lordship  declared  himself  to  be  of  a  different  opinion,  and  held  that  the 
right  of  the  consignor  to  stop  the  goods  was  not  divested  under  these  circum-  Aa  isdone 
stances.  meat  of  a 

1  Wariito  v.  Cox,  E.  T.  1808.  K.  B.  Abb.  Ship.  227;  S.  C.  1  Campb.369.  bill  of  lad 

Per  Cut.  If  the  person  to  whom  the  delivery  may  be  so  ordered  is  only  m*»  Wlt* 
an  agent  for  the  shipper,  and  has  no  property  in  the  goods,  he  cannot  maintain  erattoo*1 
an  action  in  his  own  name  against  the  master  for  not  delivering  them.  tranafani  a* 

8.  Cuming  v.  Brown.  E.  T.  J  808.  K.  B.  9  East,  606;  S.  C.  1  Campb.  104.  property. 

Trover  against  the  captain  of  a  ship,  who  had  signed  bills  of  lading  for  a  bena 
some  pipes  of  wine,  which  had"been  originally  consigned  to  A.,  and  by  him  fide  ia 
conveyed,  by  indorsement  of  the  bill  of  lading,  to  the  plaintiff  for  a  valuable  doissmset 
consideration.     Lord  Ellenborough  left  it  to  the  jury  to  consider  whether  the  b7  l*8  C*D 
indorsement  was  made  to  the  plaintiff  for  a  valuable  consideration,  and  "he- '^""^J* 
ther  he  had  then  notice  of  any  circumstanoe  which  ought  in  fairness  to  have  coosidera 
prevented  his  taking  it;  and  under  this  direction  the  jury  found  a  verdict  for     [  7  } 
the  plaintiff.     On  motion  for  a  new  trial,  on  the  ground  that  the  endorsee  oftion,  trass, 
the  bill  of  lading,  having  actual  notice  of  the  non-payment  for  the  goods  by  fera  the 
the  consignee  to  the  consignor,  was  thereby  placed  in  the  same  situation  as  I?0,M^jL 
the  original  consignee  himself,  and  subject  to  all  the  legal  and  equitable  rights  JJJjjJJ 
of  the  consignor  against  such  consignee,  and  consequently  subject  to  the  con-  ±MW  t^» 
aignor's  right  to  stop  the  goods  in  transitu,  on  the  insolvency  of  the  consignee,  only  scesp 
although  the  bill  of  lading  had  been  endorsed  and  delivered  to  the  plaiotiff  tsaces  ef 
for  a  valuable  consideration;  the  Court  said:  "  We  think  that  in  this  case  noth*  C0**jl* 
circumstance  appears  to  have  existed  at  the  time  of  the  assignment  of  thisj^1^'*** 
biU  of  lading,  which  should  have  prevented  the  plaintiff  from  taking  it,  or  |?ea  j£J* 
which  should  now  render  it  not  Available  in  his  hands.     We  are  of  opinion,  the  goad*, 
therefore,  that  the  rale  for  a  new  trial  in  this  case  should  be  discharged.19 
?.  Wright  v.  Campbell.  E.  T.   1767.   K.  B.  4  Burr.  2051;  S.  C,    1  Bl. 

Rep.  628. 

In  an  action  of  trover  for  some  wheat  and  beans,  a  special  case  was  made;  The  ia 
that  on  the  2nd  of  June,  1766,  A.  shipped  the  goods,  value  400/.  from  B.  to  C.  doraemeat 
to  be  delivered  to  order  or  assigns,  and  took  two  bills  of  lading.     A.  indorsed  bJ  »k°t<*. 
one  of  the  bills  to  D.  or  his  order,  who  being  arrested  for  debt,  applied  to  E.  *J  T°r 
another  creditor  of  his,  for  800/.,  who  had  dealt  with  him  in  bills  and  notes,  to  bill  of  lad 
become  bail  for  him.     E.  consented,  on  condition  that  D.  gave  him  security,  ing  for  val 
not  only  for  the  debt  upon  which  he  was  arrested,  but  for  his  own  debt  of  800/.  no  received 
also.     D.  upon  this  indorsed  the  bill  of  lading  to  E.,  pretending  the  goods  *nd  wi?h 
were  his  own.     Next  day  A.  came  down  from  B.  and  being  informed  of  this  °q*{  JJJj^ 
transaction,  applied  to  E.  assuring  him  the  goods  were  consigned  to  D  as  a  °ea*  traM 
factor  only,  which  was  the  truth,  and  indorsed  the  other  bill  of  lading  to  the  fen' the 
defendant,  who  when  the  ship  arrived,  having  given  the  master  security,  ob-  property, 
gained  possession,  and  soon  afterwards  became  a  bankrupt. 

Lord  Mansfield^  C.  J.  There  is  no  difference  between  law  and  equity  in 
•this  case.  The  assignees  of  a  bond,  &c.  stand  in  the  place  of  the  obligee.  In 
.bins  of  exchange  the  drawer  gives  authority  to  negotiate  it  to  a  third  person, 
who  stands  in  the  place  of  the  drawee.  It  the  property  of  a  cargo  at  sea  is 
transferable  by  indorsement,  the  indorsee  must  also  be  under  the  same  cir- 
cumstances as  the  original  owner.  This  is  also  clear,  that,  if  the  owner  givea 
an  authority  to  deliver  goods  to  A.  or  B.,  without  declaring  whether  factor  or 
n©j  he  retains  a  lien  upon  the  goods,  so  far  as  they  can  be  traced  specifics^ 
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\y  before  they  are  sold,  but  if  sold,  the  factor  only  becomes  the  debtor.    If  file 
factor  plays  them  over  into  another  hand,  either  voluntarily  without  considera- 
tion, or  with  notice  of  the  circumstances,  the  assignee  stands  just  in  the  same 
place  as  the  factor  did;  but  if  sold  by  the  factor  while  at  sea  (as  they  may  be) 
without  fraud  or  notice,  the  vendee  then  comes  in  under  the  authority  of  the 
owner.     The  whole  therefore  turns  upon  this  point,  whether  there  was  an  as- 
signment for  good  considerations,  bona  fide,  and  without  notice;  nothing  of 
which  is  stated  in  the  case.     It  is  indeed  a  suspicious  circumstance,  that  E. 
F  T  8  ]      should  trust  to  the  word  of  the  factor  D.,  that  they  were  his  own.      The  bail 
If  the  differ  was  no  consideration  in  this  case;  for  the  goods  were  not  worth  above  4001. 9 
ent  bills  of  aiMj  the  prjor  debt  to  Scott  was  8002.;  but,  as  it  does  not  appear  to  have  been 
sat  be  in  *  tr*e<*>  whether  fraudulent  or  no,  I  think  there  should  be  a  new  trial, 
dorted  to  10-  Caldwell  v.  Ball.  E.  T.  1786.  K.  B.   I  T.  R.  205. 

different  The  point  in  this  case  arose  upon  two  bills  of  lading,  signed  by  the  defend- 

persons,  ant,  who  was  captain  of  a  ship,  under  one  of  which  bills  of  lading  the  plaintiffs 
the  title  of  claim.  The  objection  was,  that  as  there  were  different  bills  of  lading,  the  de- 
dorseei  '  o  ^en<^ant  was  bound  to  deliver  the  cargo  according  to  the  first  bill  of  lading  ac- 
der  moit  tua^y  signed.  Per  Cur.  This  transaction  is  to  be  considered  in  the  same 
prevail.  light  as  if  all  the  bills  of  lading  had  been  made  to  the  order  of  A.  alone.  How 
If  goods  d°es  the  question  stand  as  between  the  plaintiffs  and  B.  ?  Both  parties  claim 
shipped  by  under  A.  but  R.  has  the  first  legal  right;  for  two  bills  of  lading  were  first  in- 
order  and  dorsed  to  them,  and  the  letter  which  conveyed  the  other  bill  of  lading  to  G . 
at  the  risk  apprised  him  at  the  same  time  of  this  indorsement. 

Ser bitlTof  ll-  CoXE  v'  Harden-  M-  T-  1803-  K-  B-  4 E*9t>  21 1- 

lading  '^ie  consignor  of  goods  abroad  upon  receipt  of  orders  from  a  correspondent 

making  here,  ships  goods  on  account  and  at  the  risk  of  the  consignee,  and  takes  bills 
them  deliv  of  lading  from  the  captain,  making  the  goods  deliverable  to  the  consignor's 
•J^lejjo  own  order,  and  transmits  one  such  bill  unindorsed  with  the  invoice  to  the  con-* 
fth  o  8H5neei  inclosed  in  a  letter,  informing  him  that  he  had  drawn  upon  him  for  the 
eurnor,whoamount)  which  he  doubted  not  would  meet  due  honour  and  close  the  account; 
has  sent  the  and  the  consignor,  by  way  of  precaution,  also  sent  another  bill  of  lading,  iu- 
iavoiee,and  dorsed  to  his  own  agent.  The  Court  held,  that  upon  the  shipment  on  account 
*oe  of  aQ(|  at  the  risk  of  the  consignee,  the  property  in  the  goods  vested  in  him,  sub- 
*'I€J*J>  ject  only  to  be  divested  by  the  consignor's  stopping  them  while  in  transitu; 
ed  by  A.*iaaD<* tnat  uPon  *ne  arrivalof  the  goods,  the  consignee  having  obtained  posses-* 
4eliTered  8»on  of  them  from  the  captain  by  the  production  of  his  unindorsed  bill  of  lad* 
to  A  by  ing,  the  property  became  absolute  in  the  consignee,  however  wrongfully  parU 
the  captain  ed  with  by  the  captain  without  a  competent  authority  from  the  shipper,  and 
*^6*  pr0^£Li nowever  answerable  the  captain  might  be  to  the  shipper  on  the  account;  doubt- 
*n  him^not  WB'  however,  whether  the  mere  indorsement  of  a  bill  of  lading  to  an  agent  to  en-* 
withstand  a°le  him  to  receive  the  goods  on  account  of  his  principal,  without  any  consider- 
ing another  at  ion,  would  enable  such  agent  to  maintain  trover  in  his  own  name  for  the  goods, 
of  the  bills  ij  aentto  the  consignor's  agent,  and  though  A.  did  not  accept  the  bill  drawn  for  the  amount. 

12,  Meter  v.  Sharp*.  T.  T.  1813.  C.  P,  5  Taunt.  74. 
Where  ,  a  merchant  pledges  for  value  the  bills  of  lading  of  an  expected  cargo,  his 
goods  are  proDertyf  jn  the  profits  of  which  his  agents  abroad  were  interested  in  a  certain 
for  those  proportion.  His  agents,  without  the  knowledge  of  the  owner  or  the  pawnees, 
originally  dispose  of  part  of  the  cargo  abroad,  after  which  the  owner  becomes  a  bank- 
included  inrupt;  he  induces  the  agents  to  replace  the  goods  disposed  of  by  others,  of 
the  bill  of  which  the  agents  give  him  bills  of  lading,  and  he  sends  them  to  the  pawnees 
ill  *°  ma^e  good  their  security.  The  Court  held,  that  the  substituted  goods 
bTA*  ted  m*Snt  De  recovered  against  the  pawnees,  the  previous  indorsement  not  pass* 

goods  do     ing  ,hem- 

not  pass  by  a  previous  indorsement. 

13.  Nichols  v.  Clent.   H.  T.  1817.  Ex.  3  Price,  547. 
*J*tterit0*      The  Court  held,  that  letters  advising  of  a  consignment  of  goods  to  a  party 
Eas  accept  wno  n&8  &ccepted  bills  on  the  faith  of  such  consignment,  are  not  equivalent  in 
ed  bills  of  effect  to  bills  of  lading  endorsed 

lading,  on    the  faith  of  a  consignment,  which  gave  him  advice  of  the  fact,  are  not  equivalent  to  bills  a 
lading  indorsed^ 


LADING,  BILL  OF.— tramfer  oj.  * 

14.  Haillb  v.  Smith.  M.  T.  1796.  C.  P.  1  B.  &  P.  56S.  Wh  *  «■* 

A.  of  Liverpool  wishing  to  draw  upon  the  banking-house  of  B.  in  London,  ™*  *ath* 
(o  a  large  amount,  agreed  among  other  sureties  given,  to  consign  goods  to  a  order  of  ln# 
merchantile  house,  consisting  of  the  same   partners  as  the   banking-house,  shipper,  or 
though  under  the  firm  of  B.&C;   accordingly  he  remitted  the  invoice  of  a  his  assigns, 
cargo,  and  the  bill  of  lading  endorsed  in  blank  to  B.  &  C;   but  the  cargo  *rj  nwtia 
was  prevented  from  leaving  Liverpool  by  an  embargo.   A.  then  became  bank-  J!?JJ?  n-* 
rupt,  being  considerably  indebted  to  B.,  and  the  cargo  was  delivered  to  his  as- .    tbe  lW 
signees  by  the  captain.     In  trover  by  B.  &  G.  against  the  captain,  the  Court  per»s  m 
held  it  maintainable.  doraement* 

15.  Corlett  v.  Gordon.  M.  T.  1813.  N.  P.  3Campb.  472. 
Action  on  the  case.     The  declaration  stated,  that  the  plaintiff  had  caused  Where 
to  be  delivered  to  the  defendants  forty-three  bales  of  cotton,  to  be  by  them  soldSood.f  "* 
and  disposed  of,  to  be  returned  by  the  defendants  to  the  plaintiff  on  request;  fo^th^pni' 
but  that  the  defendants  wrongfully  and  unjustly  converted  the  same  to  their  p0M  0f  jQ 
own  use.     It  appeared  that  the  plaintiff,  being  in  A.  in  the  year  1808,  inclosed  surance  on 
a  bill  of  lading  of  the  cotton  in  question,  in   a  letter  addressed  to  the  defer**  ly  to  A., 
dants  who  were  merchants  in  B.,  requesting  them  to  effect  insurance  to  the  *nd  he  d* 
full  amount.     The  defendants  had  not  done  business  for  the  plaintiff 's  before  J!    ™*    ^ 
and  had  not  come  under  any  promise  to  act  as  his  consignees.     For  some  Tories  the 
reasons  they  wished  to  decline  doing  so;  and  on  receiving  the  bill  of  lading  bill  of  lad 
they  endorsed  it  over  to  one  C;  a  friend  and  creditor  of  the  plaintiff  C.  effec-  iog  to  a 
ted  the  insurance  and  received  the  goods,  which  never  came  into  the  posses-  friend  of 
sion  of  the  defendants.     C.  afterwards  became  insolvent  with  the  proceeds  in,  c°D»gB 
his  hands.     Lord  Ellenborough,  C.  J.,  held,  the  defendants  had  no  right  to  withoot  b«a 
indorse  the  bill  of  lading.     They  could  not  devolve  upon  another  the  authori-  knowledge 
ty  conferred  upon  them,  and  turn  over  the  property  to  a  stranger.     It  is  dif-  or  consent* 
ficult  to  say  what  they  ought  to  have  done ;  but  it  is  quite  clear  that  they     [  10  > 
where  not  justified  in  doing  what  they  did.     They  had  their  election,  either  to  A.  iahabjiv 
take  or  reject  the  bill  of  lading;  if  they  took  it,  they  were  bound  to  take  it on  the,  **** 
according  to  the  terms  of  the  consignment,  by  which  they  themselves  were  to  fn^J^J  \ 
insure  and  sell  the  goods.     They  appear  to  have  acted  with  good  conscience;  the  original 
but  they  were  not  correct  in  point  of  law.  eonsignoraf 

16.  Lempriere  v.  Pasley.  E.  T.  1788.  K.  B.  2  T.  R.  485. 
Trover  by  the  assignees  of  the  bankrupt  to  recover  the  value  of  wood,  of An  «dows 
which  the  defendant  had  taken  possession  under  an  assignment  from  the  bank-  ??iDtf  f  5 
rapt  before  his  bankruptcy,  and  a  bill  of  lading  indorsed  by  him  afterwards,  jD,  bgood 
It  appeared  that  A.  having  received  advice  on  the  24th  of  November,  1786,  Q1  again* 
from  his  correspondent,  who  resided  at  New  Providence,  on  the  28th  of  Sep-  the  assign 
ftember  1786,  that  he  was  about  to  ship  the  goods  in  question  on  board  B.,  which  ee*.of  ">* 
would  sail  in  seven  weeks,  on  A.'s  account,  and  having  procured  insurance  to  "Tf110* 
be  made  on  the  23th  of  November,  applied  to  the  defendant  the  same  day  to  ad-  "  j£  ^m 
vance  money  on  the  security  of  these  goods  and  of  the  police  of  insurance  there-  0f  bankrupt 
on.   A.  was  at  this  time  already  indebted  to  the  defendant:  the  latter  agreed  to  c?  after  a* 
make  a  further  advance,  provided  the  goods  in  question  and  the  policy  were  ligament, 
assigned  over  to  him  as  a  collateral  security.     This  was  accordingly  done,  D*1  l^f01* 
The  question  was  what  right  passed  under  the   assignment  to  the  defendant,  UenTof  the 
and  whether  he  had  a  right  to  retain  possession  as  against  the  assignees,  the  bill  of  lad 
bill  of  lading  not  having  been  endorsed  to  htm  till  after  the  bankruptcy  fog. 

Per  Cur,  It  might  be  a  great  inconvenience  to  commerce,  if  it  were  laid 
down  as  law,  that  a  man  could  never  take  up  money  upon  the  credit  of  goods 
consigned  till  they  actually  arrived  in  port.  There  seems  to  be  no  inconveni- 
ence on  the  other  side,  nor  can  it  be  any  inlet  to  fraud,  for  no  other  person' 

*  Goods  were  conveyed  to  A.  or  his  assignee  he  or  they  paying  freight.  A.  indorsed*  the 
bill  of  lading  to  B.,  bis*  broker,  and  then  became  bankrupt.  The  shipowners  in  ignorance 
of  these  circumstances,  applied  to  A.  for  the  freight,  and  then  sued  B.;  held,  that  the  lat- 
ter was  liable:  Dougalf  v.  Kemble,  3  Bing.  363. 

t  If  A.  ha*  an  equitable  title  to  goods   on  board  a  ship,  and  B.,  knowing  of  such  title, 
gets  an  endorsement  of  the  bill  of  lading,   he  cannot   recover   such   goods   in  an  action  of 
trover,  bat  the  captain  wilt  be  justified  in  delivering. the  goods  to  A.;  tea  Diok  ▼.  Lnmden 
Peake,  N.  P.  189.  * 


«  Lading,  bill  of.— pudgi  */.• 

can  be  taken  in  to  lead  money  on  the  credit  of  the  cargo  after  the  party 
delivered  over  all  the  documents  to  him  who  has  the  first  lien.  Therefore  on 
the  whole  we  think  the  verdict  wrong,  and  that  there  ought  to  be  a  new  trial, 
—Rule  absolute. 


IV.  RELATIVE  TO  THE  EFFECT  OF  ACCEPTING  PROPERTY 

UNDER. 

Dobbin  v.  Thornton.  H,  T.  180*.  N.  P.  6  Eap.   16. 
A  party  ac      »phe  declaration  stated  the  bill  of  lading,  by  which  A.  shipped  a  cargo  ori 
iroftifrWK  Jwrd  a  certain  ship,  whereof  the  plaintiff  was  master,  to  order  or  assign,  he 
der  a  bill  of  PaJmg  freight  with  primage.  &c.     It  was  to  be  taken  out  in  ten  days  after  ar- 
lading,        rival,  or  to  pay  three  guineas  per  day  demurrage.     The  plaintiff  proved  the 
makes  him  arrival  and  the  entry  of  the  ship  at  the  Custom  House,  and  notice  tothedeien- 
aalf  liable  dant  on  the  following  day ;  and  that  the  defendant  had  suffered  the  cargo  to 
atipaUted"  rema*d  ofl  board  for  twenty  rive  days  afterwards,  when  he  received  the  whole, 
by  that  doc     ^°^  Ellenborough,  referring  to  the  bill  of  lading,  said,  the  goods  are  to  be 
anient.        delivered  to  the  order  of  the  shipper  or  his  assigns,  paying  freight  for  the 
[  1 1  "|    same,  and  with  other  conditions,  as  mentioned  in  the  bill  of  lading,  such  as 
primage,  &c. ;  the  terms,  therefore,  of  the  defendant's  hiving  the  goods  was 
that  of  paying  for  the  freight  and  conforming  to  all  the  other  stipulations  of  the 
bill  of  lading.  The  defendant  has  here  taken  to  the  good*  and  has  received  them: 
he  is  bound  by  all  the  conditions  of  the  bill  of  lading,  and  ia  liable  to  all  the 
terms  of  it,  one  of  which  is  the  payment  of  demurrage,  to  which  he  m  clearly 
liable. 


^Fho  ofieol 

bf  <*ch  bill       v.  RELATIVE  TO  PRIORITY,  WHERE  SEVERAL  ARE 

faSkV1  GIVEN. 

aJal.ao  CltDWELL  v.  Ball.  E.  T.   1786.  K.  B.   1  T.  R,  205. 

that  the  one     The  Court  held,  where  several  bills  of  lading  have  been  signed  of  different 

iigoed  first  imports,  no  reference  is  to  be  had  to  the  time  when  they  were  signed  by  the) 

by  the  oap  captain;  but  the  person  who  first  gets  one  of  them  by  a  legal  title  from  the7 

taid  baa  no  owner  or  shipper  has  a  right  to  the  consignment. 

vElS?*  VI.  RELATIVE  TO,  WHEN  EVIDENCE. 

•igaed  lait.  Haddow  v.  Parrt.  M.  T.  1810.  C.  P.  3  Taunt.  90S. 

If  ifie  ac        A  bill  of  lading  was  offered  in  evidence,  signed  by  the  commanding  officer/ 
knowledge  acccompanied  with  proof  of  his  death  and  handwriting      In  the  margin  waif 
HTrFd   written'  "  Bin  of  ,adidS  for  l^y°°°  dollars,"  dated  12th  August,  1808,  under 
ins  iacttard  wmcn  were  copied  the  marks  of  the  several  chests,  and  their  numbers  and 
ad  bv  writ  contents,  describing  them  as  containing  2,000  dollars  each.     The  body  of  the 
lag  «« oon   bill  of  lading  expressed  to  be  "  shipped  in  good  order,  by  A.  in  and  upon  the' 
teou  an      schooner  B.  six  boxes,  containing  12,000  dollars,  to  be  delivered  ait  L        ■■■ » 
^hV-'    ^e  act  °^  **0<*  excepted),  unto  C.  or  to  their  assigns,  they  paying  freight." 
the  bill  ie   iji|ie  ve8se]  was  taken  on  the  homeward  passage  by  a  very  superior  force,  a£- 
danto'el    ter  a  most  ga^ant  resistance,  in  which  Lieutenant  Lawrence  and  four-fifths 
tberof  pro  of  his  crew  were  slain,  and  the  survivors  taken  prisoners.     The  platnttffe  pro- 
perty in  the  duced  no  other  evidence  Of  the  contents  of  the  chests,  ifor  of  interest  in  C., 
consignee   than  this  bill  of  lading.    At  the  trial,  no  attention  was  paid  to  the  protest  of 
^oda*1  *ke  master,  signed  at  the  bottom,  "  contents  unknown,"  but  upon  the  whole/ 
SippeJ8re  effect  of  the  instrument  it  was  contended,  that  it  was  no  proof  that  the  proper- 
The  pled*  *?  was  on  D0Ar^»  or  tnat  li  belonged  to  C. ;  and  the  Chief  Justice  being  of  thai 
lag  of  bilk  opinion,  rejected  the  evidence,  and  directed  a  nonsuit. 

of  ladiog  ■  ■ —  . . 

by  the  part  VIL  RELATIVE  TO  THE  PLEDGE  OP. 

owner/>f  a  i.  Grote  v.  Milne.  M.  T.  1811.-  C.  P.  4  Taunt.  133. 

edfor'tE©  Trover.  It  appeared  that  A.  shipped  the  cargo,  which  was  consigned  to* 
delivery  of  ^*  ^  ^*>  w^°  were  Partner9  on  board  a  vessel,  the  sole  property  of  D.  in  or- 
goodf  on  der  to  raise  money.  B.  &,  C.  pledged  the  cargo  to  the  plaintiff  and  indorsed 
payment  of  the  bill  of  lading  to  them.     B.  &  C.  afterward*  became  bankrupts. 


LADING,  BILL  OF.— Actum  on.  » 

Per  Cur.    There  would  be  weight  in  the  argument,  if  the  ship  had  belong-   [  It  J 
ed  to  any  other  person;  but  the  ship,  as  well  as  the  cargo,  being  B.  £  C. ■  a^f^'J* 
own,  the  freight  was  in  their  power  to  pledge,  and  they  must  be  taken  to  J  -ji 
have  pledged  the  freight  along  with  the  cargo.  wnlfa/tlie) 

%.  Jackson  y.  Asdersox.  T.  T.  1811.  C.  P.  4  Taunt.  24.  S.  P.  Nkwsom  goods ,  an 

v.  Thornton.  H.  T.    1805.  K.  B.  6  East,  17.  lees  the 

A.  advised  the  plaintiff  that  he  had  remitted  to  him  1,969  dollars,  consign- freight  be 
ed  to  B.,  received  4,700  dollars,  and  pledged  the  bill  of  lading  to  the  defend- MPre*"J| 
ant,  who  received  the  price  of  the  dollars  at  the  Bank  of  England,  where  they  ^indorse 
were  deposited  for  safe  custody,  or  a  sale  of  them  to  the  Bank.  mftnt  aDa 

In  Trover.  The  Court  held,  1.  That  the  pledge  without  notice  was  of  no  delivery  of 
avail.  2,  That  the  plaintiff  and  defendant  were  not  joint-tenants,  or  tenants  a  bill  of  la 
in  common  of  the  dollars.  3.  That  although  no  specific  dollars  had  been  s<*-din€* Jjr 
vered  for  the  plaintiff,  yet,  as  the  defendant  had  converted  all  the  plaintiff  >s  TSJ^  by 
and  all  his  own,  trover  would  lie  for  plaintiff's  share.  4,  That  although  the  tbT^naign 
dollars  remained  in  the  same  unaltered  custody,  yet  the  delivery  by  the  de-  M,  though 
fendant  of  bill  of  lading,  which  was  the  symbol  of  them,  and  the  receipt  of  the  without  no 
value,  was  a  conversion.  IlUSu  "^ 

3.  Davidson  v.  Gwynne.  E.  T.  1810.  K.  B.  12  East,  381.  whS'the 

The  owner  of  a  vessel  covenanted  with  the  freighter  {inter  alia,)  that  the  f^ighter 
vessel  should  proceed  with  the  first  convoy  from  England  for  Spain  and  Portu-  hat  appoint 
gal,  or  either,  as  he  should  be  directed  by  the  freighter  or  his  agents,  and  ed  the  dee 
there  make  a  right  and  true  delivery  of  the  cargo,  agreeable  to  the  bills  of  ls^  thaiiaa  of 
ing  signed  for  the  same;  and  so  take  in  a  home  cargo,  and  return  and  make  aaBi^JJa  * 
right  and  true  delivery  thereof  at  London,  o>c;  in  consideration  whereof,  and|Mft€r||1|f 
of  every  thing  above-mentioned,  the  freighter  (infer  alia)  to  load  the  vessel  out  taken  in 
and  home,  and  pay  certain  freight  per  month,  part  before,  and  the  remainder  good*  awl 
on  the  right  and  true  delivery  of  the  homeward  cargo  at  London.  simjed  bille 

The  Court  held,  that  the  freighter,  having  first  ordered  the  master  to  pro-  ™J"fi* 
eeed  to  Lisbon,  in  consequence  of  which  the  master  had  taken  in  goods,  and] y>B#02 
signed  bills  of  lading  for  that  port,  could  not  afterwards  countermand  that  OT-^iciua^ 
der,  and  direct  him  to  proceed  to  Gibraltar,  without  first  recalling  the  bills  of  it  without 
lading,  or  at  least  tendering  sufficient  indemnity  to  the  master  against  the  first  renal) 
consequence  of  his  liability  thereon,  jjjjjj  *r  ^ 


least,  tea 


VIII.  RELATIVE  TO  ACTIONS  ON*  deriJg an 

*  The  eaptain  being  the  only  party  to  a  bill  of  lading,  he  alone  if  liable  to  bo  sued  opoa  indemnity 
Jt,  bat  yet  his  owners  are  in  general  responsible  for  its  contents,  as  the  eaptain  is  their  an-  against 
thorisod  agent,  and  thorefore,  when  he  acts  within  the  scope  of  his  authority,  his  contract  them, 
is  evidence  of  their  obligation.  Thns  either  the  captain  or  owners  are  generally  .respon- 
sible for  the  performance  of  the  engagement  contained  in  a  bill  of  lading,  and  hMn  to 
an  action  for  the  non-performance  of  it,  or  for  any  misfeazance  in  the  coarse  of  the  em- 
ployment of  the  ship,  or  otherwise,  by  which  a  damage  happens  to  the  goods  daring  the 
Toyege,  from  the  time  of  their  being  received  by  the  captain,  till  that  of  their  ultimate) 
delivery  according  to  the  bill  of  lading.  The  remedy  they  or  either  of  theiri  have  lor  the 
freight  or  other  charges  against  the  owners  of  goods,  is  either  by  lien  or  action  for 
sneb  freight,  &c.  Bat,  being  no  parties  to  the  bill  oflading,  they  cannot  be  said  to  be  hable 
on  that/though  their  shipment  and  acceptance  of  the  good,  under  the  bill  of  Mingsj 
evidence  to  show  them  bound  by  the  rates  of  freight,  &c.  stipulated  in  it.  J^  WJ 
and  contract  to  pay  is,  however,  dehor,  the  bill  itself,  and  arises  from  the  carriage andde- 
Hvery  of  the  goods;  a»  rent  on  a  lease  for  years  is  said  to  arise  not  by  the please .  itoelf, 
bnt  lie  subseSaeot  occupation  of  the  land.  The  remedies  for  the  recovery  of  freight  by 
lien,  orEtJat  law,  of  salt  in,  equity,  or  in  the  Admiralty  fourt^n«^dt?e^e" 
considered,  as  well  where  ihey  are  provided  for  by  the  charter-party  a.  where  they  are 
not,  there  is  no  farther  occasion  for  diseasing  these  topics  here;  see  ante,  tit. ;  Charter- 
er ty,  Freight.  It  is  established  npon  principles  and  authorities,  that  trover  will  not  he 
gainst  a  carrier  or  wharfinger  for  a  mere  non-delivery;  it  must  be  a  special  «cUon  onthe 
case  for  negligence.  So  it  is  in  the  case  of  the  owner  or  master  of  a  ship.  *  » jmpo"* 
ble  to  make  a  distinction  between  them,  unless  that  in  the  latter  instance  the  n^M 
paore  strongly,  as  the  bill  of  lading  is  an  express  contract  They  both  receive  i te  , good" 
ppon  a  bailment;  a  bare  omission  to  deliver  them,  therefore,  is  no  »J^Hf"""£' 
for  which  alone  trover  lies;  see  Anon.  Salic.  655.  The  owner  or  master  may,  it  seems, 
L  charged  on  the  bill  of  lading,  either  inaction  for  the  fori  or  neglect,  or  for  the  bread! 

vol.  xii.  a 


W  LANCASTER,  DUCHY  OF. 

r  is  |     JtantarsUr,  Bucha  at 

Tbeeertifi  ^  Kinnersley  v.  Orpe.  H.  T.   1779.  K.  B.  Doug.  5G. 

andit        ?  ~  In  an  action  of  trespass  for  fishing  in  the  plaintiff's  fishery  in  pari  of  the  if-" 
the  duchy   ver  Dove,  a  verdict  was  found  for  the  plaintiff,  upon  which  a  rule  was  obtain- 
of  Lancas    ed  to  show  cause  why  there  should  not  be  a  netf  trial.     The  plaintiff  had  de- 
tef  ijrwfi   c  la  red  upon  several  fishery,  but  was  not  owner  of  the  soil,  and  the  defendants, 
eient  evi     having  pleaded*  the  general  issue,  and  also  several  justifications  as  servants  to 

the°enrol    to  ^"  **r8t  P'ea  m  w^icn  ^*  was  mentioned  had  called  him  w  the  said 

mentofa    A-"  although  nis  name  had  not  appeared  on  the  record.     At  the  trial"*,  tho 
duchy         plaintiff's  counsel  were  unwilling  to  risk  the  case  on  the  point,  viz,  that  whe~ 
leas*.         ther  a  person  who  has  an  exclusive  right  of  fishery,  but  without  the  soil,  cam 
(feefare  on  a  several  fishery.     The  defendants  on  the  other  hand  could  not 
f  14  ]    avail  themselves  of  their  special  pleas  on  account  of  the  mistake  just  mentioned. 
It  was  therefore  agreed  that  the  cause  should  be  tried  as  if  it  had  been  a  count 
on  free  fishery,  and  as  if  the  pleas  had  been  amended,  and  that  next  term  the 
pleadings  should  be  so  amended.     The  plaintiff  derived  his  title  under  a  leaser 
dated  1753,  from  the  duchy  of  Lancaster,  in  which  there  tfas  a~  proviso,  that 
the  lease  afid  alf  assignments  thereof  should  be  enroUed  within  three  month* 
of  the  date,  with  the  auditor  of  the  duchy,  or  otherwise  it  should  become  void. 
The  original  lessee  made  a  lease  in  1777  to  the  plaintiff  for  a  term  for  some- 
what less  than  what  remained  of  the  original  tern*.      To  prove  the  enrolment 
of  the  lease  in  1763,  a  memorandum  or  certificate  on  tha  margin  of  the  lease 
Was  read,  signed  B.     No  evidence  of  the  enrolment  of  the  secend  lease  of 
1777  was  offered.     The  plaint  iff  had  paid  the  rent  to  the  duchy  up  to  the  time 
of  the  trial.     The  Court  immediately  said  it  did  not  appear  from  the  report, 
that  the  verdict  was  against  the  weight  of  evidence.     No  surprise  was  stated 
hf  the  judge,  and  the  evidence  now  offered  to  be  laid  before  the  Court  by  af- 
fidavit might  have  been  produced  at  the  trial. 

Wille's*,  Justice.  The  memorandum,  on  the  margin  is  the  certificate  of  the> 
proper  officer,  not  of  a  private  person,  as  has  been  contended  at  the  bar.  I 
cannot  dratmguk-h  between  this  case  and  a  bargain  and  sale,  where  the  in- 
dorsement on  the  back  of  the  deed  by  the  proper  officer  is  always  received  as  evi- 
dence of  the  enrolment.  This  case  too  is  fortified  by  the  circumstance  of  long 
possession  under  the  lease.  At  any  rate,  third  persons  cannot  avail  them- 
selves of  a  forfeiture  of  this  sort;  but  I  think  the  enrolment  is  sufficiently 
proved  if  it  were  against  the  grantor.  Besides,  the  lease  is  admitted,  for  it  is 
stated  in  the  pleadings,  and  not  traversed.  The  case  of  Crusoe,  lessee  of 
Blencoe  v.  Bugby,  MS.,  is  conclusive  to  prove  that  the  second  lease  bein^ 
for  a  shorter  term  than  what  remained  of  the  former  term,  is  net  an  aesiiramenU 
fc*it  an  tthdetlease: 


Santofortf  anb  {Tenant*. 

of  contract  of  the  master  entered  into  by  him  and'which  is  equally  binding;  on  the  master 
ib  the  owner.  The  enly  difference  is,  that  the  owner  is  chargeable  npon  the  implied  con- 
j£c*  b/  ?Per*.,l0n  bJ  law,  in  respect  of  his  property  in  the  employment  of  it;  whereas- 
UW  liability  or  the  master  arises  out  of  his  express  contract  evidenced  by  the  bill  of  lading. 
The  former,  perhaps,  is  not  liable  in  case  of  loss  by  the  act  of  God,  or  the  King's  enemies ; 
whether  those  penis  are  specially  excepted  in  the  bill  of  lading  or  not;  bat  it  h?  clear  thai 

■In.oS^i'LiJ6  "j caserVn,eM  f0rthe  excePtio>»  » M»»  bill  of  lading.  And  so. 
Z  ™  ",-  *a r  T^  I"1  °T  h,S  6Xpress  conlracl'  lhul  Xt  h«8  «»•"■  rnled  that  if  they  are 
not  mentioned  in  ho  declaration  against  the  master,  it  h  a  fatal  variance,  thoagh  tUe  decis* 
urn  is  not  reported.  The  case  is  very  different  from  that  of  Clarke  v.  Gray,  6  East,  564. 
where  it  was  held  unnecessary  to  notice  in  the  declaration  that  part  of  the  contract  which- 
SS^rSniv  Rm0X\nt  °f  l,he  dama8~;  lhe  exceptions  in  the  bill  of  lading  forming  a 

rmonnr^J     1°"   "  f?  lhe  Perfo"nanc<'   of  the  contract,    and    not   merely  affecting  the- 
2  rga,O^eC0Ve'edinlheevent0fB   breach,  but  limiting  tlie    obligation 

b  f  «f   y/nd;nCAe89anIy  ,?rea.ted  b*  the  conlracl  il9c!f-     If  *ho  &*»*'  «  consigned  by 
ter  of  th«    .*  «•  A-  generally,  be  is  the  owner  and  mast  bring  the  action  against  the  mas- 

laowVit.'?iP      lhejBr6L°-U     bV  ^  the  bill   bo   gen  era  Mo  A.,  and  the   invoice?  only 

SZr,v  u -^  ate  US°»  lJ*  accounl  of  lf-  ,he  acliw   shou,d  b«  b^»ght  by  A.;  for  the 

tTv  ^f  ihTi  ?d  a"'  baS,°n,>  a  ' K-     Bul  if  lhe  biM  of  hdin&  be  W*»  &  ^e  do! 
livery  of  the  goods  to  A.   to  lhe  use  of  B.,  the  latter  most  bring  the  action. 

it  is  not  unworthy    of  remark  that   the  title  •«  Landlord  and  Teaant>" 


ar  a  distinct 
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T  Relative  situation  of,  how  created. 

(A)  By  IMF  ligation,  p.  19. 

■(B)  Bt  parol  agreement,  -or  contract  not  under  seal, 
(a)  By  a  general  agreement,  p.  27.    (b)  By  agreement  for  a  present  lease. 
See  post,  tit.  Lease,     (c)  How  agreement  to  take  or  let  ma/  be  rescinded  or   I  1*,]J 
avoided,  p.  28. 

(C)  By  lease  or  contract  UNDER  seal.     See  post,  tit.  Lease;  .and 
onl«,  tit.  covenant.* 
IL  EFFECT  OF  THE  RELATIVE  SITUATION  OF  LAND- 
LORD  AND  TENANT  BEING  CREATED. 
First.  As  regards  the  landlord's  rights  akd  remedies  against 
the  tenant. 

(A)  With  respect  to  titr  rent. 

%a)  When  due.  Sec  post,  tit.  Rent.     (6)  How  recoverable. 

1st.  By  distress.  See  ante,  tit.  Distress.      2nd.  By  action.    See«nie, 
tits.  Covenant;  Debt;  Double  Rent;  "Double  Value;  post,  tit.  Use 
and  Occupation. 
JcJ  How  re-possession  may  be  obtained  on  non-payment  of. 

1st.  By  entry  for  condition  broken.  See  ante,  tit.  Condition.  2d.  By 
action  of  ejectment.  See  ante,  tit.  Ejectment.  3d.  By  interference 
of  justices  of  the  peace,  p.  29.  4th.  By  entry  upon  the  premises 
without  justices1  interference,  p.  SO. 

(B)  With  respect  to  rates  and  takes.  See  third  div.  (D) 
Landlord's  Liability.  „ 

(C)  With  respect  fo  party  walls.  See  pott,  lit.  Party  Walls. 

(D)  With  respect  to  waste.     See  post,  tit  Waste.  t  16.1 
Secondly.    As  regards  the  landlord's  rights  and  remedies 

against  third  persons. 

(A)  With  respect  to  nuisance  injurious  to  reverswnart 
interest.  •  See  post,  tit.  Nuisance. 

(B)  With  respect  to  the  removal  of  goods  under  an  ex* 
ecution,  against  the  demised  premises,  without  pay- 
ing a  year's  rent.     See  ante,  tit.  Distress. 

(C)  With  respect  to  goods  fraudulently  moved  off  thb 
premises  to  prevent  a  distress  .     See  ante,  tit.  Distress, 

Thirdly.  As  regards  the  landlord's  liabilities. 

(A)  With  respect  to  his  covenant  for  quiet  enjoyment. 
See  ante,  tit.  Covenant. 

(B)  With  respect.to  his  covenant  for  a  good  title.  See 
ante,  tit.  Covenant. 

(C)  With  respect  to  his  liability  to  indemnify  tenant 
against  previous  arrears  of  rent  or  incumbrances, 
p.  3J. 

(D)  With  respect  to  his  liability  to  pay  taxes,  p.  32. 
Fourthly.  As  regards  the  tenant's  rights  and  remedy  against 

urs  landlord. 

(A)  To  quiet  enjoyment,  p.  32. 

feranch  of  oar  jurisprudence,  is  not  used  in  Rotle,  Damrers,  Vjner,  Comyn,  or  Baoorv,  and 
waj  not  deemed  worthy  of  a  detached  and  separate  imestigation  until  1798,  when  Mr. 
Woodfall  first  collected  the  law  on  the  8 abject,  and  presented  it  to  the  profession  in  a  con- 
solidated form.  A  landlord  is  a  party  of  whom  lands  or  tenements  are  taken.  Tenant 
signifies  one  that  holds  or  possesses  lands  by  any  kind  of  right,  either  in  fee,  for  life,  for 
years,  or  at  will.  A  lodger  is  a  person  who  occupies  a  room  or  apartments  in  the  house  of 
another.     Tenure  is  the  terms  or  conditions,  according  to  which  landd,  tenements,  or  lodg- 

4ng*  are  (widen. 

*  As  to  the  nature  of  the  instrument  see  post,  tit.  Lease*;  and  covenants  to  be  introduced 
-see  ante*  tits.  Covenant,  Deed;  and  a  Practical  Treatise  on  Covenants,  by  Thomas  Piatt 
Esq.,  of  Lincoln's  Inn,  in  which  the  general  law  on  that  subjects  is  industriously  collected, 
scientifically  arranged,  and  ably  elucidated.     Consult  also    <  hambers  on    Leases,  Tomlyn 

.(on  Term  of  Years,  Bacon  on  Lenses,   Woodfall's  L.  and  T.,  Chamber's. L. .and  T.,  €•- 

tjnya'*  L.  and  T.9  and  PratlZs  U  and .T. 


/, 
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(B)  To  fixtures.     See  ante,  tit.  Fixtures. 

lC)   To  UNDERLET  OR  ASSIGN,  p.  32. 
L    *  *    J  (D)   To*  DEDUCT  LAND-TAX,  &.C.  p.  32. 

(E)  TO  REMEDY  FOR  AN  ILLEGAL  OR  IRREGULAR  DISTRESS.    Set* 

ante,  tit  Distress. 

(F)  To  REPLEVY  GOODS  TAKEN  ON  A  DISTRESS.      See  post,   tlf. 

Replevin. 
(G)  To  right  of  common.     See  ante,  tit.  Common. 
(H)  To  emblement.     See  ante,  tit.  Emblement. 
Fifthly.  As  regards  the  tenant's  rights  and  remedies  against1 
third  persons, 
(a)  as  regards  distress  for  damage  feasant  and  rescou*.' 
See  ante,  tit.  Distress;  post,  tit.  Rescous. 

(B)  As  REGARDS  THE  ACTION  OF  TRESPASS  FOR  IMMEDIATE  fcWU- 

ribs  to  the  tenant's  rossEssiox.   See  pasty  tit.  Trespass. 

(C)  As  REGARDS  THE  ACTION  IN  THE  CASE  FOR  IMMEDIATE  IN- 
JURIES to  the  tenant's  possessiox.  See  po$t,  tit.  Nui- 
sance. 

(D)  As  REGARDS  HIS  REMEDY  FOR  FORCIBLE  ENTRY  AND  DE- 
TAINER.    See  ante,  tit.  Forcible  Entry  and  Detainer. 

Sixthly.  As  regards  the  tenant's  duties  and  liabilities. 

(A)  To  pay  the  rent.  See  post,  tits.  Rent,  and  Use  and  Oc- 
cupation. 

J[B)  To  PAY 'TAXES,  fO  KEEP  PREMISES  IN  REPAIR,  AND  USX 
THEM  IN  A  HUSBAND-LIKE  MANNER,  p.   34. 

(C)  To  insure.     See  tit.  ante.  Covenant. 

(D)  Not  to  carry  on  offensive  business.  „  See  ante,  tit.  Co- 
venant. 

(E)  To  action  for  double  rent  or  double  value.  See  ante 
these  titles. 

L  *8-  J  (F)  To  contribute  totVards  PARTY  walls.  See  ante,  tit.  Par- 

ty Walls. 
(G)  Cannot  dispute  titlfs.     See*  ante,  tit.  Ejectment. 
(H)  To  criminal  prosecution  for  removal  of  property  let 
with  premises  demised.     See  post,  tit.  Larceny. 
Ill   OF  THE  TERM  FOR  WHICH  THE  RELATIVE  SITUA- 
TION OF  LANDLORD  AND  TENANT  MAY  BE  CREAT- 
ED, AND  HEREIN  OF  LODGINGS. 

(A)  As  REGARDS  THE  LENGTH  OF  THE  TERM  FOR  WHICH  A  DEMISE  HiT 

BE  MADE  IN  GENERAL,  p.  39. 
j(B)  As  REGARDS  TENANCIES  FROM  TEAR  TO  YEAR,  p.  39. 
(C)  AS  REGARDS  STRICT  TENANCIES  AT  WILL,  p.  41. 
(P)  AS  REGARDS  TENANCIES  AT  SUFFERANCE,  p.  42. 
(K)   As  REGARDS  LODGINGS,  p.  43. 

IV.  RELATIVE  SITUATION  OF  LANDLORD  AND  TENANT, 
HOW  DISSOLVED.  ' 

(A)  By  effluxion  of  time.     See  posty  tit.  Lease. 

(B)  By  merger.     See  post,  tit.  Merger. 

(C)  By  surrender.     See  post,  tit.  Surrender. 

(D)  By  cancelling  the  deed.      See  ante,  tits.   Contract;  Deed; 
Lease. 

(E)  Forfeiture  of  Lease.     See  post,  tit.  Lease. 

(F)  By  notice  to  quit,  or  of  intention  to  quit.     See  post,  tit.  No- 
tice to  quit. 

V.  RELATIVE  TO  THE  RIGHTS  AND  LIABILITIES  OF 
OUTGOING  AND  INCOMING  TENANTS,  p.  44. 

[  19  j  I.  RELATIVE  SITUATION  OF^HOW  CREATED.* 

*  7&e  relstJYO  litastion  of  landlord  and   tenant  may  be  created  in  a  variety  of  diaritfct 


LANDLORD  AND  tfEN ANT.— Situation  of— Bow  ffieatcl  i» 

(A)  By  implication. 
1.  Doe,  d.  KniGht,  v.  Lad*  Smythe,  M.  T.   1815.  K.  B.  4  M.  $  S.  347.  The  qne* 

The  tenant  in  possession  came  in  under  an  agreement  with  the  lessor  of  tho  |*°"j  ^ 
plaintiff,  for  a  term  of  years  which  was  expired,  and  paid  rent  to  him,  and  af-  considered 
forwards  disclaimed;  the  defendant,  who  had  entered  into  the  landlord's  rule,  as  landlord , 
endeavoured  to  set  up  a  better  title.     It  was  objected  that,  inasmuch  as  the  mast  be  de 
tenant  could  not  dispute  the  title  of  his  lessor,  neither  could  any  other  in  the  terminod 
character  of  his  landlord  be  permitted  to  do  it;  the  judge  who  tried  the  cause  ****  £$# 
being  of  that  opinion,  directed  a  verdict  for  the  plaintiff;  and  on  motion  to  set  acU  0f  ^ 
it  aside,  Lord  Ellenborough  C,  J.     Who  shall  be  considered  a  landlord  is  a  parties, 
consequence  to  be  deduced  from  the  acts  of  the  parties,  and  is  not  to  be  doled 
•way  at  pleasure, 

5.  Deam,  d.  Jocklin,  v.  Cartrigut.  T.  T.  1803.  K.  B.  4  East,  29. 

A.  agreed  by  parol  to  sell  an  estate  to  B.  on  certain  terms,  provided  B.  Asctrtsi° 
Would  continue  C.  his  tenant,  not  for  one  year  only,  but  from  year  to  year,  C.  JSfaJ,^,, 
having  just  before  been  let  into  possession  under  a  contract  for  the  purchase  0f  renl  to 
of  the  estate,  which  he  had  failed  to  pay  for  in  time,  and  had  therefore  forfeited  be  paid  is 
Lis  deposit;  A.  thereupon  agreed  to  take  C.'s  forfeited  deposit  as  part  of  the  not  essen 
-purchase  money.     A.  and  6.  afterwards  reduce  their  agreement*  respecting lial  *?*■* 
the  purchase  into  writing,  in  which  no  notice  is  taken  of  the  stipulation  con-  J^onanoT- 
cerning  C.'s  tenaricy.     The  Court  held  that  this  stipulation,  being  collateral 
to  the  written  agreement,  was  binding  upon  B. ,  and  that  the  agreement  ope- 
rated as  a  tenancy  for  two  years  certain  at  least,  though  no  rent  was  then 
mentioned,  but  was  to  be  settled  afterwards;  and  that  the  tenancy  could  not 
be  put  an  end  to  at  the  end  of  the  first  year,  by  six  months'  previous  notice  to 
quit. 
3.  Doe,  d.  Newby,  v.  Jackson.  E.  T.  1823.  K.  B.  2D.&R.  514;  S.  C.  An<J  an  ^ 

1  B.  &  C.  448.  enpation  ua 

An  agreement  was  entered  into  by  A.  with  B.,  to  sell  land  then  in  the  pos-der  an  a 
session  of  the  latter,  on  certain  terms,  and  to  execute  a  conveyance  in  case  gree men t 
A.  should  be  found  owner  thereof,  and  could  make  a  good  title  thereto,  and  *or  lbe  ■*'• 
agreed  that  in  the  meantime  B.  should  remain  in  possession.     A  afterwards0 •  Pr«mwe* 
brought  ejectment  against  B.  to  try  the  title,  but  not  having  demanded  posses-  that  effect • 
sion,  or  otherwise  determined  B.'s  tenancy.     The  Court  held  that  the  action   |"  20  1 
was  not  maintainable.  Dot  if,  in 

4.  Doa,  d.  Moore,  v.  Lowder.  E.  T.  1816.  N.  P.  1  Stark.  308.         an  agree 
This  was  a  contract  for*  the  purchase  of  leasehold  interest,  to  be  paid  by  ment  for 
instalments,  the  premises  to  be  assigned  when  the  whole  of  the  instalments  }ne  §?le.  ? 
ahall  have  been  regularly  paid,  but  on  default  of  payment,  the  former  instal-  p^^iae*  jt 
ments  to  be  forfeited,  and  the  party  to  be  released  from  his  liability  to  execute  ia stipulated 
an  assignment.     A  forfeiture  taking  place  in  consequence  of  non-payment  of  that,  in  da 
•the  instalments,  the  question  was,  what  tenancy  the  occupier  had.  fuultof  pay 

Lord  Ellenborough,  C.  J.  said:  The  forfeiture  affects  every  right  to  be  de-  memot  the 
rived  by  the  defendant  .from  the  agreement;  but  if  he  before  had  any  right  J^^5Kd 
■that  would  not  be  affected.     The  only  tenancy  which  is  applicable  to  the  de-  f|megt  ind 
fendant  is  feat  of  a  tenant  by  sufferance,  for  the  payment  of  rent  is  referable  former  in 
to  the  agreement.  stalments 

shall  be  forfeited,  and  the  vendor  shall  not  be  compellable  to  convey,  the  party  is  a  mere  tenant    at 
-sufferance. 

5,  Sauvaoe  v.  Dupaib.  H.  T.   1811.  C.  P.  3  Taunt.  410.  Whoro  the 

The  plaintiff,  who  was  possessed  of  a  lease  for  seven  years,  proposed  to  as-  defendant, 
*ign  to  the  defendant  the  remaining  three  years  and  three  quarters;  the  de-  b>  P*™1'  a 
fendant  continued  in  possession  without  any  written  contract,  under  a  parol  Jenj  a 
agreement,  that  "  he  should  hold  as  a  tenant  from  year  to  year,  during  the  house,  as 

residue  of  the  term."     The  defendant  paid  rent  from  time  to  time,  and  suhse-  tenant 

from  year 
ways,  by  lease  under  seal,  by  written  agreement  not  under  seal,  by  a  mere  verhal  contrnct  to  year  Jar 
dr  by  a  onion  of  circumstances  which  give  rne  to  ihe    reciprocal  da  ties  of  landlord  nnd  the  re«idae 
tenant  independently  of  any  contract,  as  when  the  lessor  or   lessee   died,  or  either   party  0f  a  term, 
+*eomes  bank  rapt  or  the  term,  be  seized  under  an  -eieeatien. 
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wbieh  wh  quently  gave  notice  of  his  intention  to  quit  the  premises  six  months  before  the 
for  three  term  expired.  Lord  Mansfield,  G.  J.  though  the  defendant  was  tenant  from 
th*1*  r  ^ear  to  vear>  nonsu»te^  tne  plaintiff,  with  liberty  to  move  to  enter  a  verdict 
Urs^aod*'  *°r  tne  half  year's  rent,  computed  to  the  end  of  the  term, 
quitted  at  Per  Cur.,  We  are  all  of  opinion,  that  as  this  was  a  letting  from  year  to 
the  end  of  year;  the  tenant  having  continued  to  hold  after  the  three  year?,  must  be  con- 
three  yeara  side  red  as  continuing  to  hold  on  the  same  conditions  for  the  residue  of  the 
end  one      terms,  and  consequently  the  plaintiff  is  entitled  to  the  remaining  half  year's 

SeldTihat    rent 

he  waa  lia-  ble  to  pay  the  remaining  half  year's  rent. 

6.  Hamerton  v.  Stead.  M.  T.  1814.  K.  B.  5  D.  &.  R.  206:  S.  C.  2  B.  A) 

cVpaUon^f  C    478'   S'  P-  2  EsP-  717' 

premises,        The  Court  held  that  an  occupation  of  premises,  pending  the  execution  of  a 

pending  the  lease,  constitutes  the  relation  of  landlord  and  tenant,  and  will  entitle  the  latter 

execution    to  sue  the  former  upon  a  quantum  valebat,  although  no  distress  for  rent  can  be 
of  a  lease,  ma(je# 

the^Utten  7*  Weaklt>  d-  Yea»  v-  Bdcknell.  M.  T.  1776.  K.  B.  Cowp,  473. 
of  landlord  0°  tne  thirteenth  of  March,  1758,  A.,  by  an  unstamped  agreement  in 
.and  tenant  writing,  articled  to  grant  a  lease  to  the  defendant  for  twenty-one  years, 
T  21  1  fr°m  Lady-day,  1758,  at  a  certain  rent.  The  defendant  had  been  in  pos- 
So,  an  oo  session  of  the  premises  ever  since,  and  paid  the  rent  up  to  Lady-day  last, 
pupation  according  to  the  said  agreement;  but  no  lease  was  ever  granted  by  the 
for  eight  lessor  of  the  plaintiff,  or  demanded  by  the  defendant,  On  the  13th  of  Sep- 
een  years,  temDerj  1775^  notice  in  writing  was  given  by  the  lessor  of  the  plaintiff,  "  to 
unstamped  <lult  at  Lady-day,  1776."  The  question  was,  whether  the  lessor  of  the  plain- 
agreement  tiff  is  entitled  to  recover.  For  the  plaintiff  it  was  contended,  1st.  That  this 
for  a  lease,  agreement  was  tantamount  to  a  lease;  and  if  so,  it  was  void  for  want  of  a 
constitute*  stamp,  and  could  not  be  given  in  evidence;  3  Bac.  Abr,  119;  Cro.  Eliz.  S3; 
itenwcy,  Moore,  861,  pi.  31.  2ndly.  If  not  a  lease,  it  could  not  entitle  the  defendant 
though  no   to  kee  p  pOSsession  against  the  landlord. 

ever  been  ^er  ^ur-  The  ^rst  Pomt  l3>  whether  this  is  lease?  Supposing  it  to  be  a 
tendered  lease,  what  would  it  avail  the  revenue,  if  a  court  of  law  says  it  is  a  lease,  and 
by  the  les  therefore  ought  to  be  stamped,  and  a  court  of  equity  says  it  is  an  agreement, 
^or  or  do  and  should  be  read  in  evidence  as  such,  which  it  could  not  be  if  it  were  a  lease, 
^nanded  by  an(j  voj(j  wjthjn  the  stamp  act.  But  it  is  an  agreement  for  a  lease  for  twenty- 
"  '  one  years,  and  the  defendant  has  been  in  possession  eighteen  of  them,  when 

the  lessor  of  the  plaintiff  gives  notice  to  quit,  and  brings  an  ejectment.     He 
has  agreed  for  a  valuable  consideration  not  to  give  notice;  shall  he  then  give 
notice?     There  might  be  circumstances   perhaps  which  might  let  him  into 
maintain  an  ejectment.     For  instance,  if  he  had  tendered  a  lease,  and  the  de- 
fendant refused  to  execute  it,  whereby  the  plaintiff  had  incurred  a  loss;  but 
Where  a-    here  is  no  such  circumstance;  and  if  the  Court  were  to  say  this  ejectment 
remainder-  ought  i0  prevail,  it  would  merely  be  for  the  sake  of  giving  the  Court  of  Chan- 
thodeath     cerv  an  °PPortun«ty  to  l,n(^0  a^  again.     If  the  lessor  of  the  plaintiff  should  re- 
of  a  partic  cover  at  law,  equity  would  immediately  set  it  aside,  and  he  would  be  obliged 
ular  tenant,  to  pay  the  costs  of  both  suits.     If  he  is  so  anxious  for  the  revenue,   let  him 
sells  the      grant  a  lease  now.     Let  the  postea  be  delivered  to  the  defendant. 
lTt\&aMd  8'  DoE'  D*  Patter>  v'  Auber.  T.  T.  1796.  C.  P.  1  B.  &  P,  531 

aleaseroid  Tenant  for  life  leases  premises  for  twenty-one  years,  and  before  the  expira- 
ngainst  him  t'on  °f  tnat  term  dies;  the  trustees  of  the  remainder-man,  then  an  infant,  con- 
self,  sub  tinue  to  receive  the  rent  reserved;  and  he,  on  coming  of  age,  sells  the  premir 
ject  to  soch  ses  by  auction;  in  the  conditions  of  sale  the  premises  are  declared  to  be  subject 
lease,  and  to  the  lease;  and  in  the  conveyance  to  the  purchaser,  the  lease  is  referred  to 
the  lessee  Rg  jn  ^  possession  of  the  lessee;  and  in  the  covenant  against  incumbrances, 
to  the  con  *nat  'ease  '*  excepted;  the  purchaser  mortgages,  and  in  the  mortgage  deed 
vejHnce,  notice  is  taken  of  the  lease,  and  the  mortgagees  for  some  time  receive  the 
no  demise  rent  reserved.  The  Court  held  that  the  lease  expired  with  the  interest  of  the 
is  thereby  *  ^nd  where  a  tenant  holds  over  aftor  the  termination  of  a  formal  lease,  paying  an  ad- 
created,  ditional  rent,  hp  is  pre* u mod  to  hold  on  the  same  terms  asro  repairs,  &c.  as  was  comprised 
in  the  original  demise;  sec  Dig  by  v.  Atkinson,  4  Cnmpb.  275. 
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tenant  for  life,  and  that  the  notice  since  taken  of  it  did  not  operate  as  a  new 
lease.  If  »  tenant 

9.  Doe,  d.  Holungsworth.  v.  Stennet  H.  T.    1798.  N.  P.*  2  Esp.  717.    |wher*. m  , 

The  defendant  held   ihe  premises  as  tenant  to  the  plaintiff,  under  a  lease,  A"6^"^ 
which  had  expired.     In  ejectment  it   appeared,  that  at  the  expiration  of  the  permuted 
lease  the  parlies  had  entered  into  a  new  agreement  for  a  further  term  of  seven  to  continue' 
years.     This  was  however  by  parol,  and  void  under  the  statute  of  frauds;  but    [  22  | 
it  was  contended  that  the  defendant,  having  been  permitted  to   continue  as  in  posset 
tenant  after  the  expiration  of  his  lease,  he  should  be  taken  to  continue  as  ten-?*011*  Pend 
ant  from  year  to  year;  and  so  the  ejectment  was  not  maintainable,  it  being  ing  dU*eat/ 
brought  before  the1  year  expired.     Lord  Kenyon  usked,  if  the  defendant  had  tnQr  jeMe 
been  allowed  to  continue  tenant  for  a  year,  or  if  the  lessor  of  the  plaintiff  had  be  is  not 
received  any  rent  from  him?     Being  answered   in  the  negative,  he  said,  he  tenant  from 
should  not  hold  this  to  be  a  tenancy,  unless  strictly  at  will;  that  the  statute  of  year  to 
frauds  was  decisive,  it  being  thereby  declared,  that  all  agreements  for  a  longer  ye?rfbnt 
term  than  three  years  should  be  void,  where  there  was  no  note  in  writing;  and  tenanfa* 
it  had  been   held,  that  such  parol  agreement  was  not  good  even   for  three  yv\\\t  t0 
years.     The  agreement  being  therefore  void,  the  defendant  was  in  by  no  title  that  he  ma/ 
of  tenancy  whatever,  but  held  at  the  will  of  the  lessor,  in  the  strictest  sense  of  be  turned 
the  word.  00t  of  P" 

10.  Warren  v.  Hearnside.  M.  N.  1747.  K.  B.  1  Wils.  176  trttoutiio 

Special  verdict  declared,  that  A.  being  seised  of  the  lands  in  question  in  tjce# 
fee,  by  lease  and  release,  in   1678,  in  consideration  of  a  marriage  to  be  had  But  wtoer* 
between  her  and  B.,  conveyed  the  same  to  trustees  to  the  use  of  herself  fora  man  en 
life,  then  to  B.  for  life,  the  remainder  to  the  heirs  of  her  body  begotten  by  B.,  ters  under 
remainder  to  B.  in  fee,  with  power  to  B.,  if  he   survived  his  intended  wife,  to  a  void 
make  leases  for  twenty-one  years,  or  three  lives,  in  possession  or  reversion.  le4SC«  and 
The  marriage  took  effect,  and  they  had  issue   three  sons,   C,  D.,  and  E.  £"*£  notV' 
The  fut her  survived  his  wife,  and  in  1701  demised  the  premises  toF.  for  three  disseisor, 
lWdS,  habendam  from  the  day  of  the  date   thereof,  at  the  nominal  rent  of  17«.  bat  a  ten 
2d.9  which  lease  was  executed  in  the  presence  of  two  witnesses;  according  to  ant  at  willr 
the  power  by  virtue  whereof  F.  entered  and  was  seised,  and  continued  to  be 
seised  thereof,  and  paid  rent  in  the  year  1715,  till  he  was  attainted  of  treason1, 
having  been  in  the  rebellion,  and  that  he  was  a  papist  at  the  time  of  the  demise 
and  at  the  time  of  his  attainder,  and  outlawed  for  high  treason  in  1716,  artd- 
wbs  thereupon  attainted;  that  B.,  the  father,  died  in  1718;  that  C.,his  eldest 
son,  died  in  1729  without  issue;  that  D.  the  second  son,  died  in  1737,  and  led 
issue  G.,  the  lessor  of  the  plaintiff,  who  is  the  heir-at-law  in  tail.     It  appeared 
that  no  claim  at  all  was  made  of  the  premises  by  any  of  the  family  of  H.  be-' 
fore  the  commissioners  of  forfeited  estates  by  the  statute  of  1  Geo   1 .  c.  50. 
trader  which  the  defendant  claimed,     jit  was  resolved  by  the  whole  Court,  that 
the  demise  to  F.  being  habendam  from  the  day  of  the  date,  was  in  freehold,  to 
commence  in  fuluro,  and  therefore  void.     2ndly.  That  entering  and  enjoying 
the  premises  under  this  void  lease  did  not  make  the  occupier  a  disseisor,  but  a 
mere  tenant  at  will,  for  it  is  found  he  paid  rent.     3rdly.  That  a  tenant  at  will 
has  no  e?taie  he  may  forfeit  to  the  crown,  for  he  has  nothing  at  his  own  dis-- 
posal,  and  the  act  of  treason  determined  his  tenancy  at  will.     4thly .  That  the 
Tease  to  F.  was  also   void  for  another  reason  (was  held  by  all  except  Justice 
Foster),  viz.  because  he  was  a  papist.     5thly.  That  the  possession  of  F.  (the 
bar  being  void)  was  the  possession  of  B.,  so  that  as  the  estate  was  never  out  of 
the  family  of  BC,  there  was  no  occasion  to  make  any  claim  before  the  commis- 
sioners under  the  statute  1  Geo.  1 .  c.  50.  (_  23   | 
11.  Doe,  d.  Martin,  v.  Watts.  H.  T.  1797.  K.  B.  7  T.  R.  83;  S.  C.  2  So  whe/e . 
Esp.  501.   Ludpord  v.  Barbek.  H.  T.    1786.  K.  B.    1  T.  R.   90.          ^dera 

A  tenant  for  life,  under  a  limited  power  of  leasing,  grants  a  lease  exceeding  his  y0id  lease 
power;  the  remainder-mom  accepts  rent  as  rent  after  the  death  of  the  tenant  for  by  a  tenant 
Jife.     Per  frir.  If  the  defendant  were  not  a  tenant  he  must  have  been  a  tres- for  life,  awf 
passer,  and  so  he  must  have  continued  if  he  had  remained  on  the  premises  for  * "*r  ni* 
any  number  of  years;  but  the  plaintiff  has,  by  his  own»ct,  in  removing  out,  ad- ^^^ 
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man  re        mittcd  tbo  defendant  to  be  his  tenant,  and  cannot  therefore  bow  consider  him 
cenres  rent.  ag  a  trespasser. 

12.  Doe,  d.  Ricce,  v.  Bell.  M.  T.  1793.  K.  B.  5  T.  R.  471. 
And  in  sue  rp^  defendant  occupied  under  a  lease  by  parol  for  seven  years.  In  eject- 
tenant  ment, — Lord  Kenyon,  C.  J.  said:  Though  the  agreement  be  void  by  the  sta- 
ijolda under tute  of  frauds  as  to  the  duration  of  tbe  lease,  it  must  regulate  the  terms  on 
the  terms  which  the  tenancy  subsists;  in  other  respects,  as  to  the  rent,  tbe  time  of  the 
?f  lhe  lea«e  year  when  the  tenant  is  to  quit,  &c.     So  where  the  tenant  holds  after  the  ex- 

in  another  piratj0n  of  his  term,  without  having  entered  into  any  new  contract,  he  holds 
respects,      r         Ai      r  '  °  J  ' 

eicept  tbe  uPon  the  former  terms- 

duration  of  13.  Cobb  v.  Stokes.  E.  T.  1807.  K.  B.  8  East,  858. 

time.  Per  Cur.  Where  a  tenancy  has  expired,  a  new  tenancy  is  not  created  mere* 

Where  a     '-v  ^v  *^e  landlord's  neglecting  to  take  possession. 

tenancy  has  expired,  a  new  tennney  is  not  created  merely  by  the  landlord's  neglecting  to  take  possession; 

14.  Denn,  d.  Brane,  v.  Rawlins.  M.  T.  1808.  K.  B.  10  East,  261. 
Or  where  Tenant  in  tail  having  received  an  ancient  rent  of  1/.  18a.  6cf.  from  the  lea- 
the  rent  re  see  jn  possession  under  a  void  lease,  granted  by  a  tenant  for  life  under  a  pow- 
batViflinjr  er> tne  r*ck-rent  value  of  which  was  30/.  a-year,  brought  an  ejectment.  The 
and  bears  Court  held  the  action  not  maintainable,  by  laying*  his  demise,  at  least ^  on  « 
no  propor  prior  day,  without  giving  the  lessee  some  notice  to  quit,  so  as  to  make  him  a 
tion  to  the  trespasser,  after  such  recognition  of  a  lawful  possession,  either  in  the  relation 
Tib**118  °f  lenant>  or  at  *cast  as  continuing  by  sufferance  till  notice, 
mises;        15*  Right,  d.  Dean  and  Chapter  of  Wells  v.  Bowdex.  H.  T.  1803.  K. 

B.  S  East,  260. 
Northe  pay       Under  a  grant  by  copy  of  court-roll  of  a  reversionary  estate  to    A. 
ment  of  a    who  had  before  a  life  estate   in  the  premises     habendum  to  him  for  the 
customary  jiveg  of  B    and  q     hig  grRn(fcons,  during  the 'life  of  either  of  them  long- 
rent  for  co       *    ■•   •  •     ,       °         ,.      '        .    °  n  .  i_     •  A 

py bold  pre  cst  "vmB  successively,  according  to  the   custom,   &c.  reserving  a   nenot 

mises,  is     an^  6*-  rent-     Tho  Court  hold  that  A.  only  took  the  legal  estate  in  rever> 

[  24  ]    s'on)  and  not  the  cestuy  que  vies,  there  being  no  custom  to  enable  them  to  take, 

sot  a  pay    although  they  were  stated  to  be  admitted  tenants  in  reversion;  and  though, 

ment  be      in  consideration  of  the  fine  paid  by  the  grandfather,  the  lord  suffered  the  first 

iTd6"  d*^  *n  8UCcess*0n  °f tne  cc&luy  que  vies  to  enter  as  tenant  upon  the  death  of  his 

tenant,        grand-father,  and  received  the  6s.  rent  from  him  till  his  death;   yet  he  not 

dying  seised  of  the  legal  estate,  h»s  widow  could  not  claim  her  free-bench  ac-» 

cording  to  the  custom;  nor  did  such  receipt  of  rent  from  the  cesiuy  que  vies 

constitute  a  tenancy  from  year  to  year,  so  as  to  entitle  his  widow  to  notice  ta 

quit,  the  rent  not  being  received  as  between  landlord  and  tenant,  but  attribute 

able  to  another  consideration. 

When  a  16.  Bryan  v.  Bough.  E.  T.   1821.  K.  B.  4B.&A.  401. 

lease  is  not  A  lease  of  coal-mines  reserved  a  royalty  rent  for  every  ton  of  coals  raised, 
voidable  atld  con.tamcd  a  Provwo,  that  the  lease  should  be  void,  to  all  intents  and  par- 
The  receipt  P°ses;  '*" lne  len&nt  should  cease  working  at  any  time  two  years.  After  the 
of  rent  an  working  had  ceased  more  than  two  years  the  lessor  received  rent.  The 
der  it  does  Court  were  of  opinion,  that  a  tenancy  from  year  to  year  was  not  thereby  crea- 
not  create  a  ted;  for  the  lease  was  not  absolutely' waived  by  the  lessor  ceasing  to  work,  but 
tenancy       voidable  only  at  tho  option  of  the  lessor;  and  that  he  might  avoid  tho  lease  up- 

to°veare"   on  any  cessation  to  work  commencing  two  years  before  the  day  of  demise  in 
*     '      the  ejectment. 

al  raleTST     D  n-  r,g»t,  d.  Flower,  v.  Darby.  E.  T.   1786.  K.  B.  1  T.  R.  159. 
if  a  tenant    Per  Cur.  If  there  be  a  leaso  for  a  year  and  by  consent  of  both  parties  the  tenant 
for  a  year   continue  in  possession  afterwards,  that  implies  a  tacit  renovation  of  tho  con- 
h?\d  °?ti,  iraCi:  thcy  are  suPD0Sed  to  have  renewed  tho  old  agreement,  which  was  to 
hnXVdvT  bo,d  for  a  ycar      But  then  il  is  necessary,  for  the  sake  of  convenience,  that 

ter  the  term      *  wJ|cn  the  r««t  is  not  paid  and  received  as  between  landlord  and   tenant,  but  upon* 

has  eroired  80me.°^er  consideration,  no  tenancy  from  year  to  year  will  be  created,  nor  will  a  notice 

the  demise  1?  q™  be  neeeiwy;  *ee  Right  d.  Dean  and  Oopter  of  Wells,  *.  Bowden,  3  East,  2*0  ; 
ine  «emtse  Deni|  d  fl  y   R  -  t 
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if  either  party  should  be  inclined  to  change  his  mind,  he  should  give  the  other  *•  *•**!* 
tnlf  a  year's  notice  before  the  expiration  of  the  next  or  any  following  year.  j?new*» 
Now  this  is  a  notice  to  quit  in  the  middle  of  the  year,  and  therefore  not  bind-  J!L?  •* 
ing,  as  it  is  contrary  to  the  agreement.  When  ooe 

18.  Doe,  d.  Jackson,  v.  Wilkinson.  M.  T.  1824*  K.  B.   5  D.  &.  R.  273;  who  had 

S.  C.  3  B.  &  C.  413.  bnilt  a  cot 

The  land  in  question  had  originally  been  parcel  of  the  waste,  and  about  33  ^e  on  *** 
years  since  the  defendant  inclosed,  built  a  cottage,  and  laid  out  a  garden  uPon  7n?hree 
it.     Plaintiff  having  purchased  the  adjoining  land,  demanded  of  the  defendant  ieVeral  o<s 
the  sum  of  sixpence  by  way  of  rent,  which  he  paid.     In  ejectment,  the  jury  cations 
asked  the  learned  judge,  whether,  supposing  the  lessor  of  the  plaintiff  had  had  paid  9d*  at 
title  for  twenty  years,    the    subsequent    payment   of   the    sixpence  would   [  25  1 
establish  his  right  to  recover.     The  learned  judge  told  the  jury,  that  if  they renl  t0  "J* 
believed  the  witnesses  as  to  the  payment  of  rent,  the  plaintiff  would  be  entitled  u*?0^^^ 
to  a  verdict     The  jury,  under  this  direction,  found  for  the  plaintiff.     On  mo-  ln*e  adjom 
lion  to  set  it  aside,— Per  Cur.     We  are  of  opinion  that  the  learned  judge  was  jng  old  in  j 
right  in  telling  the  jury  that  the  payment  of  rent  was  conclusive  of  the  plain-  cloture, 
tin 's  title  to  maintain  the  ejectment.     He  might  also  have  told  them,  that  all  held  that  it 
the  antecedent  occupation  was  by  permission;  and,  considering  the  situation  WMa  Pro 
of  the  land  in  dispute,  such  a  direction  would  have  been  justified.      The  only  fton^oMbe 
question  then  would  be,  whether  the  jury  believed  the  witness;  for  if  they  be-joryt  wheth 
Iteved  them,  they  were  bound)  in  point  of  law,  to  find  for  the  plaintiff.     The  er  there 
case  was  so  left  to  the  jury,  and  we  think  correctly.  had  been 

19.    Doe,  d.  Warner,  v.  Bbown.  H.  T.  1807.  K.  B.  8  East,  165,  aaacknowi 

An  agreement  to  lease  at  a  Certain  rent,  and  that  the  lessor  should  not  turn  edferoent 
out  the  tenant  so  long  as  he  paid  the  rent,  and  did  not  sell,&c.  any  article  injuri*  \  •^erel 
ova  to  the  lessor's  business.   The  Court  held  that  it  either  purports  to  bo  a  lease  occupation 
for  fife,  and  would  then  be  void,  as  not  being  creatable  by  parol;  or,  if  it  ope*  or  lands 
rate  as  a  tenancy  from  year  to  year,  it  must  necessarily  be  determinable  by  ennres  as  a 
either  party  giving  the  regular  notice  to  quit.  tenancy 

20.  Roe,  d.  Joruan,  v.  Ward  H.  T.   1789.  C.  P.  1  H.  Bl.  9f .  toTea?** 

In  ejectment  for  a  messuage,  it  appeared  that,  after  the  death  of  tenant  for  terminable 
life,  the  estate  came  to  the  lessor  of  the  plaintiff,  his  son.     The  defendant  con- only  by  a 
tinued  in  possession,  and  paid  rent  to  the  lessor  of  the  plaintiff,  after  the  death  regular  aa 
of  his  father,  for  two  years.     The  lessor  of  the  plaintiff  gave  the  defendant  J"6  *°  °.njj*] 
notice-to  quit.     Ashhurst,  J.,  who  tried  the  cause,  left  it  to  the  jury,  whether     JlJJjJJ?^ 
they  would  not  presume  a  new  agreement  between  the  lessor  of  the  plaintiff  "*[  unaa 
end  the  defendant,  that  the  defendant  should  continue  to  hold  according  to  the  ey,  deter 
terms  of  the  original  lease,  as  the  lessor  of  the  plaintiff  had  received  rent  from  minodby 
him  during  two  years,  after  the  death  of  the  father.     The  jury  found  for  the  (he  efflux 
defendant.     On  a  motion  for  a  new  trial,  ion  ?f  £■• 

Per  Cm.     As  there  was  no  express  agreement  between  the  lessor  of  the  ^j*-  "^J 
pfetntiff  and  the  defendant  relating  to  the  premises  given  in  evidence,  we  must  particular 
cetfoct  what  their  agreement  was  from  something  done  by  them.     The  pay-  event,  the 
ment  of  rent  by  one,  and  the  acceptance  of  it  by  the  other,  on  the  same  day  on  reversioner 
which  the  defendant  originally  entered,  was  sufficient  evidence  of  a  relation   |  26  | 
back  between  them;  and  although  the  title  of  the  defendant  under  the  indenture  °*  *•«•!■ 
ended  on  the  30th  of  September,  yet  the  payment  of  rent  on  5th  of  April  WM  J^v^'rant 
evidence  of  an  agreement  that  ho  should  continue  to  hold  in  the  same  manner  _a  renl 

•  The  words  •■  I  five  yon  a  close  to  enjoy  as  long  as  I  please,  and  to  take  again  when  I  ,^-^JjL 
toleaae,  and  yoU  shall  pay  nothing  for  it,"  creates  a  tenancy  at  will;  see  Rex  v.  Filongly,  ™ :.^ 

Caid.  569.  SrinTmr 

1  Apadper  pot  into  a  house  by  parish  officers  can  by'  no  length  of  time  acq  a  ire  any  ti-  ^^ 

tie*  ana  may  be  tamed  out  by  future  parish  offices;  Fox  v.  Oakley,    Woodf  L.  and  T.  taJv\9jmM 
841.     And  where  in  trespass  the  issue  wa«  whether  the  plaintiff  was  tenant  of  the  defen-  ^^ 

dent  ander  a  demise  for  one  year,  from,  &c.a  ond  thence  afterwards  from  year  to  year,  evi- 
dence that  the  plaintiff  had  paid  rent  to  the  defendant  is  not  sufficient  proof  of  snob  de- 
mise; tee  Philips  t.  Morley.  E.T.  1814;  N.  P.  iCtP.  262.  So.  where  the  occupier 
ander  an  agreement  for  a  lease  at  a  certain  rent,  pays  the  rent,  he  becomes  tenant  from  yea* 
t»  yaw,  and  the  UadUrd  may  disUain;  Mt  Man  «  Lotejoy*  1  R»  ft  M<  •*&> 

vol.  xn.  s 


I*  LANDLORD  AND  TENANT.— SUwtion  of— Bo*  irmief. 

him  m  ten  -  as  he  did  by  the  indenture  insomuch  that  if  in  the  lease  there  had  been  cere** 
ant,  a  tea    natot8  for  lhe  particular  modes  of  husbandry,  and  the  defendant  after  the  deatW 
ancy  from   of  {he  tenant  f(>r  life^  had  neglccted  to  perform  them,  the  lessor  of  the- plaintiff 
J"!  i0i|i  be  might  have  maintained  an  action  on  the  case  against  him.---Rtrle  absokite. 
erea^  3h  Phiffs  v.  Sculthor*e  M.  T.  1817  K.  B.  1  B.  fc  A.  60. 

The  pluintiff  held  the  premises  in  question  for  three  calendar  months,  and  to 
Where  pre  off  from  three  months  to  three  mouths,  and  either  party  was  to  give  tfte  other 
mises  bad  six  calendar  months'  notice  to  quit;  the  defendant,  after  one  A.  had  occupied 
been  let  to  th*  premises  about  two  months,  applied  to  the  plaintiff  to  become  tlw  tenant 
A*  &**'  instead^  A.,  stating  that  A.  owed  him  *  sum  of  money,  which  he  hoped  to  get 
SEmHTw  by  taking  hfe  stock,  and  upon  bis  consenting,  the  defendant  took  the  premises, 
fno.ice  S  and  agreed  to  stand  in  A.  's  shoes;  and  further,  the  defendant  offered  to  pay 
quit,  and  the  plaintiff  a  quarter's  rent.  It  was  objected,  that  the  plaintiff  ce»W  not  re- 
pending  COver  because  A.-,  not  having  transferred  his  interest  te»  the  plaintiff,  still  bad  in 
each  term  him  the  lcKal  interest,  and  that  the  present  plaintiff,  having  no  legat  estate  ww 
to  fahPPr,Md  not  entitled  to  recover;  but  the  learned  judge  directed  the  jwy  to  find  a  ver- 
Srd  for      arc*  for  the  plaintiff.     On  a  motion  to  set  it  aside, 

leave  to  be  Lord  EMenborough,  C.  J.,  said:  I  think  there  is  sufficient  evidence  to  enfr* 
come  the  tie  the  plaintiff  to  recover.  The  defendant  apphes  for  leave  to  take  the  pretn- 
tenant  in  i8C8>  amj  upon  obtaining  the  landlord's  consent  does  take  them,  and  agrees  to» 
stead  of  A.  stand  in  a.'s  shoes;  and,  besides  that  he  offers  to  pay  rent;  this  is  more  than> 
the  iaaT  sufficient  to  create  a  tenancy,  and  being  once  a  tenant,  it  is  not  competent  to 
lord  con  him  to  dispute  his  landlord'*  title, 
renting,  agrees  to  stand-  in  A.'*  place,  and  offers  to  pay  rent,  held,  that  the  landlord  migtit  eae  B.  lor 

22.  Doe,  d-  Bedford,  v.  Kekdrick.  H.  T.  1806.  Cited  Adnk  Eject.  129* 
No  tenancy  Per  Cur.  No  new  teuancy  is  created  by  a  mere  agreement  between  land- 
at  created  iorj  and  tenant  for  an  increase  of  the  rent  in  the  middle  of  the  year  of  a  tea- 
by  a  mere   ancv .  but  a  notice  to  quit  after  a  receipt  of  the  increased  rent  must  expire  at 

foran"^111  tne  time  when  tne  tenant  originally  entered. 
r  21  1  (B)  B*  parol  agrebwent,  or  contract  not  under  seal.x 

crease  of  («)  %a  &"*™1  o^eement. 

rent  in  the.  1.  DoEr  D.  Warner,  v.  Brown.  H.  T.    1807.   K.  B.  8  Eas»r  165. 

middle  of  It  was  contended,  that  an  agreement  might  operate  as>  a  lease  from,  year  to> 
the  year  of  year,  determinable  only  at  the  will  of  the  tenant,  so  long  as  he  complied  wit  I* 
a  tenancy.*  {yhQ  ietm8  0f  jtythe  lessor  binding  himself,  while  the  conditions  were  observed 
Ptaefticrn  not  to  give  notice  to  quit;?  and  Right  v*  Proctor,  4  Burr.  2008,  was  cited,  thai 
and  pay  a  feasor  shall  not  recover  in  ejectment  against  his  covenant;  and  Doe,  d. 
meat  of      Kigge,  v.  Bell,  5  Term  Rep.  471 .  was  also  relied  on,  where,  though  the  leas* 

Twriuen  ty  Paro1  for  seven  years  was  avoided  ty  tbe  s*atule  of  frauds,  yet  the  lessor 
bot  invalid  was  holden  to  be  bound  by  his  agreement  as  to  the  time  of  gifting  notice  to 
agreement  quit.  Lord  Ellenborough,  C.  J.  It  was  not  repugnant  to  the  nature  of  the 
to  let  lands  estate  there  that  the  agreement,  though  void  as  to  the  duration  of  the  lease, 
at  a  certain  should  regulate  the  time  of  giving  notice  to  quit^  but  here  it  is  entirely  repug- 

that'thl    Ban*  t0  *^e  nature  °*"  a  tenancy  fr°m  year  lo  year>  8lcn  a*  this  is  contended  to 
eor  iboakThe,  that  the  option  of  determining-  it  should  rest  solely  with  the  tenaut. 
not  tarn  oat  the  tenant  so  long  as  be  paid  lhe  rent,  was  held  te  create  a  tenancy. 

2.  Roe,  d.  Bree,  v.  Lees.  M.  T-  1717.  C.  P.  2  Blac.  1171. 
A  general  The  action  was  brought  by  the  landlord  against  his  tenant,  to  recover  pot> 
parol  de  *  session  of  a  farm  of  about  sixty  acres,  in  A.,  of  which  fifty-one  are  enclosed, 
-mise  at  air  fOQT  jje  \n  an  0pCll  field  called  B.  and  five  m  two  other  open  fields  called  C. 
JJJJIJilJJ01  In  the  present  year,  B.  isthe  faHow  field.  The  taking  was  irr  November, 
balk  of  the  1767,  from  Old  Lady-day  preceding,  without  any  fixed  term,  at  40L  per  an- 
arm  is  in     num  rent,  payable  at  Michaelmas  and  Lady-day,  O.S.,  and  the  defendant 

closed  and  #  Ptyment  of  rent  by  a  tennnt  fo  his  landlord  after  the  title  of  the  latter  had  expired 
a  small  par  aB<|  after  the  tenant  had  received  notice  of  an  adverse  claim,  does  not  amount  to  an  ac- 
in  tne  open  |tnow|e<}gment  of  title  in  ihe  landlord,  onleaa  at  the  time  of  soch  payment  the  tenant  heart! 

the  precise  nature  of  ihe  landlord's  title  had  expired;  seeFennerv.  Daplock,  9  Meere,  M; 

S.  C.  2  Bing.  10. 
♦  The  easee  as  to  the  term  for  whiek  at  demise  by  pere)  may  be  made,  and  its  safest, 

cad  the  necessity  of  Us  being  stamped,  will  be  sufficiently  collected  ondet  tit.  Leal*. 


XANDLOSD  AND  TENANT.— By  Contract.  » 


•B 


4MtUraed  in  possession,  and  paid  rent  till  Mich aol mas-day,  17T6;  tindon  tbecoramoB 
*th  of  October,  17T6,  notice  was  given  him  Co  quit  at  Lady-day  next  following,  j |£_T 
JEt  was  proved  that  a  castom  prevailed  in  A.,  that  when  a  tenant  took  a  farm  £J^  m 
to  which  there  was  any  open  field  land,  more  or  less,  for  an  uncertain  term,  it  to  VMraaad 
was  considered  as  an  holding  far  three  years  to  three  years.     The  question  no*  for* 
was*  whether,  as  the  tenant  had  entered  on  the  fourth  round  of  three  years,  long  m  the 
lie  was  entitled  to  hold  till  the  end  of  that  three  years,  part  of  the  premises  be-"?1?1  "■"J 
tag  open  field  hind  ?     De  Grey,  O.  J.  A  special  agreement  of  this  kind  might  °  jjjjjjj 
-be  very  prudent  and  reasonable,  and  no  doubt  would  be  good  in  law.     I  give  7 
aw  decisive  opinion  how  this  ease  would  stand,  if  the  whole  were  open  field 
land;  but  the  principal  part  being  enclosed  makes  a  great  difference.     All 
leases  far  certain  terms  are  prima  facie  leases  at  will;  it  is  the  reservation  of 
an  annual  rent  that  turns  them  into  leases  from  year  to  year.     It  is  possible 
that  circumstances  may  make  it  a  lease  far  a  longer  term,  as  where  the  crop     r  $g  ] 
(a*  of  liquorice,  madder,  &c.)  does  not -come  to  perfection  in  less  than  *woA  ,gre#J 
years;  and  I  will  not  say  that  the  nature  of  the  ground  or  the  course  of  hue-  l0 .underlet 
bandry  may  not  deserve  to  be  considered,  when  such  a  case  comes  nakedly  hU  doom  le 
before  the  Court.     As  a  custom,  this  claim  of  the  tenant  cannot  be  supported;  B.,  lbs  lat 
it  is  not  stated  to  be  immemorial,  nor  probably  is  it  so.     In  fact,  it  is  highly  J61"  PV?* 
unreasonable,  being  so  general,  that  one  rood  of  arable  land  in  the  common  X^  ataa 
field  oaay  alter  the  tenure  of  one  hundred  acres  of  pasture  in  severalty.  appraise 

(c)  How  agreement  to  lake  or  let  may  be  rescinded  or  amended.  meat;  beM 

I-  Partridge  ▼.  Sowerby.  T.  T.  1802.  C.  P.  3  B.  k  P.  172.  that  b.  was 

An  agreement  was  entered  into  between  the  plaintiff  and  defendant,  that  the  !*cafl^ 
termer,  who  was  tenant  of  a  certain  house,  should  let  the  same  to  the  latter  far  ""J? 
a  year,  and  that  whatever  household  furniture  there  might  be  should  be  taken  at  Jnce  0r  th4 
a  valuation,  and  be  paid  for  before  a  certain  day.     The  plaintiff  quitted  pos-  agreemenu 
smaion,  and  offered  it  to  the  defendant,  and  gave  him  notice  that  a  broker  because  A. 
would  attend  to  value  the  furniture.  The  defendant  refused  to  fulfil  the  agree-  *l  the  time 
anetiC,  on  account  of  arrears  of  rent  being  due  from  the  plaintiff  to  the  landlord.  Jj*  I*1"6* 
Upon  this  evidence  the  judge  nonsuited  the  plaintiff;  and  the  Court  were  ofWu|£^' 
opinion,  that  as  the  furniture  was  liable  to  be  distrained  for  the  arrears  due  rMra  f0r 
from  the  plaintiff  to  his  landlord,  the  defendant  was  not  bound  to  take  them,  rent  to  the 
and  was  therefore  excused  from  the  performance  of  the  agreement.     See  2  B.  landlord* 
&  P.  296.  Whew 

2.  Doe,  d.  Bingham,  v.  Cartwright.  H.  T.  1820.  K.  B.  3  B.  $  A.  326.iber*  win 

Upon  the  letting  of  premises,  A.  agreed  that  he  should  on  a  future  day,  negotiation 
taring  a  surety,  and  sign  the  agreement.     He  neither  signed  the  agreement  ^n/™, 
wor  found  the  surety.     Per  Cur.     We  think  there  never  existed  any  written  the  terms 
agreement  between  the  parties.     The  paper  referred  to  at  the  trial  would  not  of  tenant 
become  so  till  the  defendant  had  brought  a  surety  and  executed  it.     It  con-  finding  a 
taineda  mere  proposal,  and  upon  the  evidence  it  appears  to  have  been  an  un- f ""ty. ** 
accepted  proposal.     The  defendant  might  have  been  turned  out  of  the  pre- 'JJJJ^J?  m 
arises  without  notice  to  quit;  and  there  could,  therefore,  be  no  necessity  forMd  x^\ 
producing  this  memorandum.  greement 

3.  Ward  v.  Smith.  T.  T.  1822.  Ex.  Ch.  11  Price,  19.  was  io  feet 

In  an  action  of  assumpiit,  for  not  giving  the  plaintiff  possession  of  certain  njver  aiea 
apartments  in  the  defendant's  house,  agreed  to  be  let  by  him  to  the  P1^"1^^^^ 
in  consideration  of  rent,  it  appeared  that  such  letting  was  agreed  upon  with  an  ^  *Q  un 
express  verbal  stipulation,  that  it  was  still  to  be  subject  to  the  landlord's  be-  a„cy  jg  ore 
log  satisfied  with  the  reference  given  him  by  the  tenant.     The  result  of  the  ated. 
inquiries  proving  unsatisfactory,  the  Court  held  it  to  be  a  proper  question  for  And  if  a  * 
the  jury,  to  say,  on  an  action  for  not  performing  the  agreement,  whether,  in-  tenant  give 
qniry  having  been  made,  the  answer  given  by  the  party  referred  to  was  such     |  29  J 
as  reasonably  satisfied  the  condition;  although  the  landlord  declared  that  i**™6™]" 


i  not  satisfactory  to  bim,  and  thereupon  refused  to  let  the  tenant  into  P08-taoiiityt  jt 
session,  under  the  contract,  on  the  ground  of  the  result  of  the  reference  not  ^  for  the  jv 
being  consistent  with  his  expectations  ry  to  deter 

amiss  whotber  tsswenjseeivsd  wars  what  oaght  to  have  bsaa  satkfiefoff  to  the  landlord. 


SO  LANDLORD  AND  TENANT— Right*  cfL*nShra\ 

4.  PhIlmpson  v.  Leigh.  M.  T.  1795.  N.  P.  1  Esp.  398.  S.  P.  B*uee« 

v.  Dommitt.  E.  T.  1784.  K.  B.  2  And.  606. 
Te  an  ac  To  an  action  on  an  agreement,  the  defence  relied  on  for  the  defendant  was, 
ti°Be«me&>t  tnat  lhe  *8reefttent  for  the  noose  wan  made  on  the  2nd  of  November,  to  ©own 
totake  a°  meDce  on  ,ne  20th  of  the  same  month,  and  that,  before  the  time  when  the  «V> 
house,  it  fondant  was  to  take  possession,  a  fire  broke  out  in  it,  by  which  he  was  prevent* 
teems  queued  from  occupying.  Lord  Keoyon,  C.  J,,  having  looked  into  the  ease  in  the 
ffonable  Term  Reports,  310.  said,  he  was  unwilling  to  hold  any  thing  contrary  te  it* 
"^cTh  U  tnou£n  li  differed  from  the  case  of  Brown  v.  Qu liter;  but  that  he  was  diepoe* 
cood  de  a^  *°  De  °f °P""on  w»tn  k°rd  Nottingham,  who  was  a  very  great  lawyer,  ao4 
fence  to      thought  it  might  be  a  defence, 

phow  that  it  "       ■■  ■ 

wai  burnt      II.  EFFECT  OF  THE  RELATIVE  SITUATION  OF  LAND* 

down  be  LORD  AND  TENANT  BEING  CREATED, 

tvcoaU^"    First.  As  regards  the  landlord's  rights  and  remedies  agaikst  ran 

takepoe  *  tenant. 

•anion.  (A)  With  respect  to  tub  rent. 

The  land  (c)  How  re-possession  may  be  obtained  on  non-payment  of% 

lord  mar  3.  By  interference  oj  justice  of  the  peace. 

SeTuGe™  E*  PARTE  Pbltos-  **•  T-  1818-.  K  ^  1  B.  fc  A.  369, 

2.  e.  is.  f!     ^  tenant  ceased  to  reside  on  the  premises  for  several  months,  and  left 
16.  althy   them  without  any  furniture,  or  sufficient  otlier  property  to  answer  the  year's 
he  may       rent.     The  Court  held,  that  the  landlord  might  properly  proceed  under  1 1 
-  know  Geo.  %  c%  ]9a  s.  16.  to  recover  the  possession,  although  he  knew  where' the 

where  the  tenant  then  was,  and  although  the  justices  found  a  servant  of  the  tenant  on  the 

tenant  is  to  i        .V       -    .       *    .       *       ., 

hi  found  *  planuses  when  they  first  went  to  view  the  same. 

f  30  1  4tkly.  By  entering  upon  the  premises  without  justices7  interference. 

*fter  ibe  Turner  v.  Mbvmott.  H.  T,  1823.  C.  P.  1  Moore,  574;  S.  C.  1  fiiog.  158  J 

expiration  S.  C.  Taunton  v.  Costar.  M.  T.  1794.  K.  B.  7  T.  R  431. 

of  a  regn  The  tenant  of  a  house,  after  a  regular  notice  to  quit  abandoned  the  premis* 

jar  notice  es?  locked  up  the  door,  and  left  only  a  few  articles  of  furniture  therein;  and 

abandon  tne  lano>1°ra'  afterwards,  in  his  absence,  and  when  no  person  was  in  the  bouse 
mentoftheDro^e  °Pen  lne  door  and  took  possession.     The  L.  C.  B.  Richards  was  of 

premises  '  opinion,  that  as  the  defendant  had  used  force  in  entering  the  house,  belied 

an*  the  laid  *  Thettatnte  11  Geo.  2.  c,  19.  a.  16.  enaota,  that  if  any  tenant*  holding  lands,  fene- 
lord  mav  metitBi  or  hereditaments  at  a  rack  rent,  or  where  the  rent  reserved  shall  be  fall  three- 
break  u  en  foqrtni  of  lhe  vear,y  va,no  of  the  demised  premises,- who  shall  he  in  arrear  far  one  year'a 
the  door  M*lf  shal1  desert  the  demised  premises,  and  leave  the  same  uncultivated  or  unoccupied, 
and  enter  "°  **  no  80®cient  distress  can  be  had  to  countervail  the  arrears  of  ront,  it  ahull  and  may  b« 
the  precni  'awfal  to  and  for  two  or  more  justices  of  the  peace,  of  the  county,  riding,  division,  or 
"  *  place  (having  no  interest  in  the  demised  premises),  at  the  request  of  the  lessor  or  landlord. 
r^'  lessors  or  landlords,  or  his,  her,  or  their  bailiff  or  receiver,  to  go  upon  and  view  the  same, 

and  to  affix  or  cause  to  be  affixed,  on  the  most  notorious  part  of  the  premises,  notice  in 
writing  what  day  (at  the  distance  of  fourteen  days  at  least)  ihey  will  return  and  tuke  a 
second  view  thereof;  and  if,  npon  such  second  view,  tho  tenant,  or  some  person  upon  his, 
or  her  behalf,  shall  not  appear  and  pay  the  rent  in  arrear,  or  there  shall  not  be  sufficient 
distress  upon  the  premises,  then  the  said  justices  may  put  the  landlord  or  landlords,  lessor 
or  lessors,  into  the  possession  of  said  demised  premises,  and  the  lease  thereof  to  such 
tenant*  as  to  arjy  demise  therein  contained  only,  shall  from  thenceforth  become  void. 

Sect  on  IT.  Provided  always  that  such  proceedings  of  lhe.«aid  juaticea  shall  be  examin- 
able io  a  summary  way  by  the  next  justice  or  justices  of  assize  of  the  respective  conn*. 
ties  in  which  such  lands  or  premises  lie;  and  if  they  lie  in  the  city  of  London,  or  county 
eT  Middlesex,  by  the  judge  of  the  Courts  of  King's  Bench  or  Common  Pleas;  and  if  in, 
|he  counties  palatini  of  Chester,  Lancaster,  or  Durham,  then  before  the  judges  thereof; 
ajid  if  in  Wales  then  before  the  Courts  of  Grand  Sessions  respectively,  who  are  hereby 
respectively  empowered  to  order  restitution  to  be  made  to  such  tenant,  together  with  Ju* 
*l  „  exPeMe«and  costs,  tQ  be  paid  by*  the  lessor  or  landlord,  lessors  or  landlord*,  if  thsj 
shall  see  cause  for  tbcsame^  and  in  case  they  shall  affirm  the  act  of  said  justioee,  to  uwerd 
.co*t*  not  exceeding  five  pounds,  for  the  frivolous  appeal 

By  the  statute  5T  Geo.  8.  c.  52.  the  provisions  of  this  statute  are  extended  to  tenanta 
who  shall  be  in  arrear  one  half-year's  rent,  and  who  shall  hold  the  lands  under  any  de- 
jnise  or  agreement,  whether  written  or  verbal,  and  ahboogh  no  right  or  power  of  re- entry 
Jhs  reteryed  or  given  to  the  landlord  in  ease  of  non-payment  of  rent.  f 
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t 

eeted  contrary  to  law,  and  was  liable  1o  the  plaintiff,  although  he  had  receiv- 
ed a  regular  notice  to  quit.     The  jury  found  a  verdict  for  the  plaintiff. 

Per  Cur.  Were  it  not  for  the  high  respect  which  we  entertain  (or  the 
L*ord  Cbief  Baron,  who  tried  this  case,  we  should  have  had  no  hesita- 
tion whatever  when  the  application  was  first  made  to  the  Court,  to  have  grant* 
ed  a  new  trial.  At  all  events,  we  are  of  opinion,  that  there  must  be  a  new 
trial  still.  The  plaintiff,  as  tenant,  held,  alter  a  regular  notice  to  quit;  his  le* 
gal  right  of  oossession  was  then  determined,  and  vested  in  the  landlord;  and 
at  must  be  admitted,  that  the  latter  had  a  right  to  take  possession  by  some 
■leans  or  other.  In  Taunton  v.  Costar,  Lord  Keoyon  said,  that  "  if  indeed 
the  landlord  had  entered  with  a  strong  hand  lo  dispossess  the  tenant  by  force, 
lie  might  be  indicted  for  a  forcible  entry;  but  that  there  could  .he  no  doubt  of 
bis  right  to  enter  upon  the  land  at  the  expiration  of  the  term."  And  in  Tay- 
lor v.  Cole,  his  lordship  further  observed,  "  that  a  person  having  a  right  of 
entry,  might  enter  peaceably;  and  being  in  possession  might  retain  it."  The 
ooly  question  then  is,  as  to  the  distinction  between  a  peaceahle  and  a  forcible 
entry.  The  latter  is  an  act  against  the  public,  which  subjects  the  party  to  an 
indictment;  but  surely  it  is  a  different  case  where  a  tenant  holds  over  against 
law  and  justice.  Here  the  plaintiff  had  ceased  to  be  a  tenant  to  the  defond- 
ent,  and  it  would  be  going  a  great  length  to  say,  that  he  could  bring  an  action 
of  trespass  against  him  tor  entering  his  own  house.  If  the  plaintiff  has  any 
remedy,  he  may  try  it  by  an  indictment  for  a  forcible  entry. 

Thirdly.  As  regards  the  landlord's  liabilities  t  31  1 

(£)  Wits  respect  to  his  liability  to  indemnify  tenaxt  against 

PREVIOUS    ARREARS   OF    RENT    OR    INCUMBRANCES.  Where  «* 

1.  Exall  v.  Partridge.  T.  T.  1799.  7  T.  R.  308  .  *nd*r-tea 

The  plaintiff  who  was  tenant  to  the  defendant,  having  brought  his  carriage  and  aat  has  t* 

other  property  upon  the  premises,  where  it  was  taken  as  a  distress  by  the  kind-  P*y  m*nsf 

lord  for  rent  in  arrear,  and  the  plaintiff,  in  order  to  redeem  his  effects,  was  obit-  *?  la#  *■*• 

gad  lo  pay  the  rent  due.  In  action  to  recover  that  sum,  the  plaintiff  was  nonsuit-  JJJJ  f*r  M 

#d.     ptr  Cw.     The  question  is,  whether  the  payment  made  by  the  plaintiff  Kln  of 

VU)d*r  these  circumstances  were  such  a  one  from  which  the  law  will  imply  a  rat,  as 

promise  by  the  defendants  to  repay  ?     We  think  it  was.     The  defendant  was  my  sap 

originally  liable  to  the  landlord  for  the  rent.     One  of  the  defendants  being  P.ort  "  ** 

only  ia  the  occupation  of  these  premises,  the  plaintiff  put  his  goods  there  which  ^oDerMiUI 

the  landlord  distrained  for  rent,  as  he  had  a  right  to  do;  then,  for  the  purpose  a«uo«t  hU 

of  getting  back  his  goods,  he  paid  the  rent  to  the  landlord,  which  the  defend-  immediate 

ants  were  bound  to  pay,  landlord; 

2.  Moore  v.  Pvrhb.  E.T.  1809.  K.  B.  11  East,  52. 

^  A,  rented  a  house  of  B.  and  let  a  part  to  C;  the  rent  being  in  arrear,  B.  B?"  *ot. 

distrained  goods,  part  of  which  belonged  to  C.  upon  the  premises,  and  sold  *?£*.{!!? 

them  under  the  distress,  by  auction,  to  a  third  person,  who  paid  the  nioney -oe»§  "  00l^ 

Jer  them  to  the  auctioneer,  which  was  received  by  B.  in  satisfaction  of  hi*  are  actually 

rent.     Upon  which  the  plaintiff  C.  brought  this  action  to  recover  back  the  va- dUiraiaed 

Jue  of  his  goods  sold  under  the  distress.     The  plaintiff  had  a  verdict.     On  and  told 

motion  to  set  it  aside,— Per  Cur.    Two  points  are  to  be  established  by  the  ""  th*  . 

plaintiff:  1st.  That  this  was  his  money.     2nd|y.  That  it  was  paid  by  him  to^"6/^ 

the  defendant's  use.    Upon  the  latter  (supposing  the  first  to  have  been  esta-  purchaser 

blished)  we  should  not  have  had  much  doubt,  because  the  money  paid  to  the  to  the  bad 

landlord  was  the  produce  of  the  plaintiff's  goods,  sold  by  compulsion  of  law  lord.* 

voder  the  distress,  to  satisfy  the  landlord's  claim  of  rent  frotri  the  defendant 

fori  he  premises,  part  of  which  were  occupied  by  the  plaintiff  as  under  tenant 

to  the  defendant.     The  difficulty  is  to  consider  this  as  the  plaintiff's  money. 

-Then  does  the  money  produced  by  the  sale  vest,  in  the  first  instance  in  the 

landlord  or  in  the  tenant  ?     On  the  best  consideration  we  can  give  it,  we  think 

4he  money  does  not  vest  in  the  tenant,  but  is  an  instantaneous  satisfaction  of 

the  sent  vesting  to  that  amount  in  the  landlord,  and  thai  the  tenant  has  only  an 

*   Scmb.,  in  tach  a  eat*  a  fascial  actios  wouW}  lie  for  pot  indemnify iag;  fee  Bqraett  V* 
lynch,  5  B,  k  C.  589.  * 
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interest  in  the  surplus,  if  any.  If  this  be  so,  the  money  paid  to  the  landlord 
could  not  have  been  the  plaintiff 's  money  paid  by  him  for  the  use  of  the  de- 
fendant; for  as  money  it  never  was  the  plaintiff's  at  all.  If  the  money  had 
even  rested  in  the  plaintiff  for  an  instant,  then  this  case  would  hare  been  go- 
[  32  1  verned  by  that  of  Exall  y.  Partridge,  ttrpra;  but  we  cannot  say  that  it  ever 
*rt«  land     did.     See  post  tit.  Moneys  Paid. 

holder  who  (j))  With  respect  to  his  liability  to  pat  rates  and  taxes  * 

£Ti!eo7  is  R"  y#  St-  Luke,s  Hospital.  M.  T.  1764.  K.  B.  2  Burr.  1063, 

to  pay*  the  •P€r  Ct*r.  T°*  '*n(*  tax  differs  from  the  poors'  tax.  The  landlord,  who 
land-tax,  receives  the  rent,  is  to  pay  the  land  tax,  but  the  poors9  tax  is  pay  ably  by  the) 
bat  tke       occupier. 

poor-rate  if  FOURTHLY.    As  REGARDS  THE  TENANT'S  RIGHTS  AND  REMEDIES. 

Jj"^  b7  (A)   To  QUIET  ENJOYMENT.J 

tbe  occspi  *p^  j%Q  0N|)ERLET  OR  assign. §     See  ante,  tit.  Covenant 

A  term  of  1-  Theobalds  v.  Dofrey.  E.  T.    1720.  K.  B.   10  Mod.  182. 

yean  to  Per  Cur.    A  term  of  years  to  commence  in  future  may  be  assigned, 

commence  2.  Bottery  v.  Master,  M.  T.    180S.  N.  P.   1  Campb.  317.  % 

iafetare  This  agreement  was  by  parol.  It  was  contended,  that  it  was  void  by  the 
■ayJjeM  statute  of  frauds,  it  being  not  a  lease,  but  an  assignment;  and  though  there 
An  assign  might  be  a  good  parol  demise  for  a  term  under  three  years,  yet  no  lease  for 
neat  most,  any  period,  however  short,  or  any  interest  whatever  out  of  or  to  lands,  could 
by  the  atat  be  assigned,  unless  by  deed  or  writing,  signed  by  the  party  assigning,  or  bis 
ale  of  agent  thereunto,  lawfully  authorized.  M( Donald,  C.  B.,  held,  that  the  as- 
frandi,  be  stgnraent  was  void  for  not  being  by  deed  or  note  in  writing,  and,  therefore, 
w7"p2o'l  nonsuited  the  plaintiff. 

assignment  (D)  To  deduct  land-tax,  &c. 

of  a  tease  1.  Andrew  v.  Hancock.  £.  T.   1819.  C.  P.  1  B.  &  B.  37. 

from  year  Replevin,  to  which  there  was  an  avowry  for  rent  arrear.  The  plea  in  bar 
10  7*Ml'h  state<*  *  payment  by  the  plaintiff  of  the  land  tax  and  paving  rates  from  the 
mol k  rear  ,8,2> to  tne  tm1e  °f  the  distress,  and  tho  amount  of  the  several  payments 
£oj4.  being  more  than  the  rent,  the  plaintiff  seeked  in  effect  by  such  payments  to 

i  33  l  extinguish  the  rent  claimed.  Per  Cur.  It  seems  admitted  that  there  is  no 
If  the  land  distinction  between  the  land-tax  and  the  paving-rates,  and  we  shall  not  in> 
tax,  par-  quire  whether  this  be  payment  or  set  off;  we  are  disposed  to  consider  it  plead- 
ing rate*,  e(j  a8  payment,  but  on  this  we  pronounce,  no  opinion.  It  is  clear  that  the 
led  * tedas *ancMora*  was  liable  to  pay  the  land-tax,  and  that  the  tenant  has  paid  it;  the 
Ihey  ought  question,  therefore,  is,  whether  the  tenant  should  not  have  deducted  it  at  the 
to  be  from  time  when  it  was  due,  or  whether  he  can  set  up  the  amount  of  six  years'  land- 
ihe/ent  of  tax  against  the  last  quarter's  rent?  The  land-tax  act  requires  three  things: 
the  correal  |gt.  That  the  tenant  should  pay  the  tax.  Sndly.  That  he  should  deduct  it. 
year,  they  3rdly.  That  the  landlord  should  allow  the  deduction  upon  the  receipt  of  the 
dedncteder  res^ue  of  the  rent.  By  the  construction  of  these  words  the  tenant  ought  to 
tbe  amoant  deduct  the  tax  out  of  each  payment,  and  the  landlord  ought  to  receive  the  re- 
of  them  re  sidue.  So  the  case  stands  on  the  words  of  the  statute.  But  how  is  the  case 
covered  on  plain  reason  ?  Laws  are  adapted  to  common  case  and  common  under* 
back  from  standing;  but  to  go  on  for  six  years  in  silence,  and  then  deduct  the  tax  for  so 
inMn*1  v  *on?  a  Pe"0<*  out  of  one  quarter's  rent,  is  most  unusual;  the  inconvenience  of 
subsequent  suc"  *  construction  of  the  act  is  manifest.     He  who  receives  tbe  money  has  a 

year.  •  Aa  a  general,  it  may  be  Htated  both  as  regards  parochial  rates  and  parliamentary  laws, 

that  the  occopiera  of  the  premises  are  liable. 

t  The  land-tax:  acts  direct  upon  the  tenant  to 'pay  the  land-tax  in  tbe  first  instance,  and 
to  deduct  oat  of  the  rent  so  much  of  tbe  rate  as,  in  respect  of  the  rent,  the  landlord  ahonld 
and  ought  to  pay  and  bear;  and  the  landlords,  both  mediate  and  immediate,  according  to 
their  respective  interests,  are  required  to  allow  such  deduct  ons.  Under  the  Foundling 
Hospital  paying  act,  the  landlord  of  a  new  built  house  is  not  liable  to  be  rated  for  it  before 
It  is  inhibited,  see  Mayor  v.  Knowles,  4  Taunt.  685.  abridged  ante,  tit.  Foundling  Hospi- 
tal. 
I  %  The  more  fact  of  demising  or  letting  premises  for  a  term  creates  an  implied  obligation 

V  that  the  tenant  shall  quietly  enjoy  tho  premises;  see  ante,  tit.  Covenant. 

$  Every  one  who  has  an  estate  or  interest  in  lands  or  tenements  mav  assiyn  it,  extent  a 
teaaataiwill  or  on  sufferance}  Com*  Pig*  Assignment,  (A)« 
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right  to  consider  it  his  without  dispute.  He  spends  it  in  confidence  that  it  is 
Wis;  and  it  would  be  most  mischievous  and  unjust,  if  he  who  has  acquiesced 
hi  the  right  by  such  voluntary  payment,  should  be  at  liberty  at  any  time  with- 
in the  statute  of  limitations,  to  rip  up  the  matter,  and  recover  back  the  money. 
He  who  has  received  it  is  not  in  the  same  condition;  he  has  spent  it,  in  the 
confidence  it  was  his,  and,  perhaps,  has  no  means  of  repayment. 

2.  Fuller  v.  Abbott.  T.  T.   1811.  O.  P.  4  Taunt.  106. 

The  defendant,  by  indenture  made  since  the  passing  of  the  46  Geo.  3.  c.  And  a  dcre 
65,  demised  to  Y.  H.  certain  premises,  reddendum  40f.  annually,  clear  of  Ji«d©n  of  ^ 
land-tax,  property-tax,  &c.     And  Y.  H.  covenanted  to  pay  the  said  yearly  ^j16"""^ 
rent  in  the  manner  the  same  was  reserved  to  be  paid  as  aforesaid,  and  to  pay  d-ct  may 
the  land-tax,  property-tax,  &c.    The  Court  held,  that  by  s.  115.  coupled  with  be  inferred 
s.  195.  of  the  said  act,  so  much  of  the  reddendum  and  covenant,  as  stipulated  from  lapse 
for  payment  of  the  rent,  clear  of  deduction  on  account  of  property-tax,  was°f  luD* 
void,  but  the  residue  was  good  for  payment  of  the  rent,  subject  to  such  deduc- 
tion; and,  therefore,  the  plaintiff,  who  had  paid  a  deposit  as  purchaser  of  the 
said  rent,  was  not  entitled  to  recover  back  his  deposit  from  the  defendant,  who 
had  engaged  to  make  a  good  assignment  to  the  said  rent,  In  a*  ao 

3.  Baker  v.  Davis.  M.  T.  1813.  N.  P.  3  Caropb.  474    Clexnell  v,     ^S^J^T 

Read.  T.  T.  1816.  C.  P.  2  Marsh  371.  tion,\rhift 

This  was  an  action  for  use  and  occupation  to  recover  30/.  for  three  quarters  the  tenant 
of  a  year's  rent.     The  defendant  paid  into  court  the  whole  of  the  rent,  deduct-   [  34  } 
iog  a  sum  for  the  landlord's  property  tax  for  the  premises  in  question,  which  bai  paid 
ke  had  paid  to  the  tax-gatherer  before  the  action  was  commenced.  lPe  proper 

Lord  EUenborough.  Where  the  property-tax  has  not  been  paid  by  the  ten-{7"Ux  rt° 

ant  at  the  time  of  the  trial,  the  deduction,  cannot  be  claimed.  Here,  however,  bronght,  be> 

the  defendant  has  an  undoubted  right  to  the  deduction:  for  he  had  paid  the  has  a  right 

tax  before  action  brought. — Plaintiff  nonsuited.  to  deduct  it 

4.  Pocock  v.  Eustace.    T.  T.  1809.  N.  P.  2  Campb.  181.  atthetriaL 

Action  for  use  and  occupation.  It  was  for  the  defendant  contended^  that Bul  l*"  F* 
the  property-tax  ought  to  be  deducted  from  the  amount  of  the  rent,  as  the  *cn'w*iI!^notXber 
ant  was  liable  for  this  in  the  first  instance,  and  the  landlord  was  bound  under  a  deducted  a* 
penalty  to  allow  the  deduction  on  demand.  Nto  Prins 

Lord  Ellenborougb.     The  plaintiff  must  recover  the  amount  of  the  rent  in  from  the- 
arrear,  and  the  parties  must  settle  out  of  court  the  deductions  to  which  the  te-  ™nt  <*"* 
Bant  is  entitled.     It  is  only  on  the  production  of  a  certificate  of  the  tax  being  ^ tenant  to* 
paid,  that  the  landlord  is  bound  to  make  the  allowance.  dedoet 

5.  Philips  v.  Beer.  M.  T.  1915.  N.  P.  4  Campb.  266.  rach  tax  he 

The  question  arose  respecting  certain  payments  of  landlord's  property-tax  need  not    - 
by  the  defendant,  which  he  now  sought  to-  deduct  from  the  amount  of  the  rent,  produoetlw 
To  prove  these  the  collector  was  called.     It  was  contended  for  the  plaintiff,  J^f01^!? 
that  this  evidence  was  insufficient,  and  that  the  assessment  ought  to  be  pro-bo  ra£ 
dvced.     Lord  EUenborough  considered  the  evidence  sufficient,  and  the  plain- cient  to 
tiff  was  non-suited.  prove  the 

Sixthly.  As  regards  the  tenant's  duties  and  liabilities.  payment  to 

(B)  To  FAT  taxes,*<to  keep  premises  in  repair,  and  use  them  ma    jho"  *•«*•• 

HUSBAND-LIKE  MANNER.  °T° 

1.  Bute  v.  Gwndall.  T.  T.  1786.  K.  B.   1  T.  R.  33ft.  Theocca 

It  was  resolved  in  this  case,  that  it  was  perfectly  immaterial  what  interest  pier  of  bail 
the  occapter  has  in  land  in  order  to  become  rateable  to  the  poor,  whether  he  »  ratoaMe 
holds  as  tenant  at  will,  or  by  any  other  tenure.     It  is  not  necessary  to  inquire to  tha  Poor 
into  the  occupier's  title.  materia*!  by 

what  tenure  he  holds  it,  or  whether  he  hat  any  title  or  not,* 

2.  Bailey  v.  Walker.  M.  T.    1796.  K.  B.   5  T.  R.  .373.  Themer* 

The  declaration  alleged  that  the  defendant  undertook  and  promised  to  cut- relation  of 
tivate  the  land  in  a  good  and  husband-like  manner,  according  to  the  custom  landlord 
of  the  country,  and  to  manage  and  cultivate  the  land  according  to  the  usage  *n*  ty**"1 

*  Under  a  vertmT  agreement  te  pay  alt  faxes,  titer  tenant  is  bound  to  pay  tbo  fend  tax#>con»ider» 
see  Arofield  v.  Whits,  1  R,  <fc  M.  246.  t*0R  (0 
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[  35  J  and  course  of  good  husbandry*  After  verdict  for  the  plaintiff,  it  was  moverf 
raiae  an  iro  'm  arrest  of  judgment,  on  the  ground  that  there  was  no  consideration  for  thai 
PUed  Prh°em  promises.  The  Court  said,  that  the  bare  relation  of  landlord  and  tenant  waa? 
part°of  the  a  8Ufficietit  consideration  for  the  promises  in  the  decliration;  and,  therefore), 
tenant  to     refused  the  rule. 

manage  a  3.  Brown  v.  Chump,  T.  T.   1815.  C.  P.  1.  Marsh.  567. 

farm  in  a  The  declaration  averred  that  in  consideration  that  the  defendant  had  become 
jw«**nd  tenant  to  the  plaintiff  of  a  farm,  he  undertook  to  make  a  certain  quantity  of 
like  man  fa\\OWj  an(]  to  8pen(]  a  certain  quantity  of  manure  every  year  thereon.  Oo> 
Bat  no  oh  demurrer,  because  there  was  not  a  sufficient  consideration  for  the  defendant** 
ligation  oat  undertaking,  Per  Cur.  The  declaration  was  framed,  we  suppose,  on  that 
of  taeinere  authority  of  Poullcy  v.  Walker,  supra,  where  it  was  held  that  the  mere  rela-' 
relative  ait  tion  0f  landlord  and  tonant  was  a  sufficient  consideration  for  the  tenant's  un-» 
J,al^11  2  dertuking  to  cultivate  the  farm  in  a  good  and  husbandlike  manner,  according 
and  tenant  to  tne  custom  °f  tne  coiiritry:  but  none  of  the  obligations,  however,  alleged 
arises  to  i*  the  present  case,  not  even  to  spend  manure  of  "  fixed  value,"  arose  out  of* 
spend  a  cer  the  bare  relation  of  landlord  and  tenant.  The  case  might  have  been  different 
f  1°  *nnnal  if  the  plaintiff  had  declared  upon  an  executory  consideration,  a*  in  considers?* 
«eai  tenia  t  jon  tnat  |ne  piajntiff  would  become  tenant,  &c. 

%£u£  4.  Ferguson  v, Af.  T.   1*97.  N.  P.  2  Esp.  590. 

A  tenant         This  was  an  action  to  recover  damages,  for  suffering  a  house  of  the  plaintiff 
Iron  year   to  be  out  of  repair.     Lord  Kenyon  said,  it  was  not  to  be  permitted  to  plaintiff 
to  yearia    to  go  for  the  damages  so  claimed.     A  tenant  from  year  to  year  is  bound  to 
enlV  beaod  commit  no  waste,  and  to  make  fair  and  tenantable  repairs,  such  as  putting  hi 
toaantaMn  wm<*0W8  or  doors  that  have  been  broken  by  him,  so  as  to  prevent  waste  and 
repairs  *     decay  of  the  premises. 

5.  Collev  v.  Streetox.  M.  T.  1823.  K.  B.  3  D.  $  R.  524;  S.  C.  2  B.  A> 

a  jaaaiora      ^  tenant  holding   under  a  special  agreement,  by  which  he,  among  other 
JU^^     things,  undertook  to  keep  the  premises  in  tenantable  repair,  being  sued  in 


'9umpiit  a$$ump$U  generally  for  not  repairing,  without  setting  out  the  special  agree-* 
morally  ment;  Per  Cur.  The  defendants  held  under  an  obligation  to  keep  the  pro* 
for  not  re    raises  in  repair  from  time  to  time;  they  did  not  perform  their  contract,  and  tne 


pairing  a.    plaintiffs  are  entitled  to  recover  something.     What  damages  are  they  properly 
an^wbVoG  eDtitled  to  recover?  Such  damages  as  they  had  themselves  sustained.     What 
copies  pre  were  lno  damages  which  the   plaintiffs  had  sustained?     Certain  premises  in 
raise*  an     which  they  had  an  interest  are  out  of  repair;  they  receive  notice  from  the 
•Va  ape     person  under  whom  they  hold  that  they  must  repair,  with  an  intimation,  that  if 
eU)  agree   they  do  not,  they  will  go  for  a  forfeiture;  this  is  communicated  to  the  defend' 
m?9bA  i     ants'  attorney,  and  they  are  required  to  comply  with  the  terms  ot  their  agree* 
I  **  J    ment.     They  do  not  do  so,  and  the  plaintiffs,  in  order  to  guard  against  the  for* 
feiture  of  the  whole  estate,  go  to  the  premises,  and  do  that  which  is  most  rea- 
sonable they  should  do.     The  measure  of  the  plaintiffs'  damages  is  the  extent 
to  which  they  have  been  injured. 

6.  Wiwn  v.  White.  M.  T.  1769.  C.  P.  2BIac,  840. 
Aa  agree  The  piajntiff  declared  that  the  defendant  held  certatA  lands  of  his  father  B. 
leave  a*  at  a  <lertain  rcDt>  an0*  under  agreement  to  use  or  leave  the  dung,  $c.  on  the 
farm  aa  the  premises,  and  to  leave  the  farm,  when  he  quitted  it,  in  as  good  a  condition  as* 
(wit  he  found  it.  That  on  the  death  of  B.,  who  was  tenant  in  fee-simple,  the  lands 
foaaaHt,  ie  descended  to  the  plaintiff  in  fee  as  his  son  and  heir,  who,  on  the  13th  Febroov 
*V«"*     ry,  J  766,  agreed  to  permit  and  suffer  the  defendant  While  to  hold  the  same  far 

leave  it  ia  ono  ycar»  or  as  lon8  as  bolh  Parl,es  pleased,  on  the  same  rents,  terms,  and 
teaaatable  agreements  as  he  before  held  the  same,  and  assigns  two  breaches  of  *gr**~ 
repair  if  he  ment;  lst-  That tDe  defendant  at  quitting  had  sold  the  manure.  2nd.  That 
fraud  it  ae  he  did  not  leave  the  premises  in  as  good  condition  as  he  found  them.  In  the? 
second  count,  the  plaintiff  declared  on  a  demise  by  himself,  with  an  agreement 

*  • 

9  And  net  being  iiable  to  general  repairar  be  is  ©el?  boa**  to  ase  the  sceadeet  tear 
send  like  ataffoen  Horsefall  v*  Mather*  Hon  7. 
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Ait  the  defendant  should  leave  the  farm  in  tenantable  repair,  and  assigns  at  a 
Breach,  that  he  did  not  leave  it  in  such  tenantable  repair. 

Per  De  Grey,  Chief  Justice;  Blackstone  and  Nares,  Justices.  The  true 
rule  is,  that,  under  the  general  issue  in  an  action  on  the  case,  all  material 
averments  are  denied  and  put  in  issue  and  nothing  else.  The  estate  of  the 
plaintiff  is  not  a  material  averment;  for  a  lease  by  tenant  in  tail  is  not  void, 
out  only  void  by  the  issue  in  tail.  It  has  not  been,  nor  could  be,  avoided  dur- 
ing the  life  of  the  lessor,  nor  does  it  lie  in  the  mouth  of  the  defendant  to  dis- 
pute its  validity,  who  has  enjoyed  the  fruit  of  it.  This,  therefore,  being  an 
immaterial  averment,  the  plaintiff,  notwithstanding  he  is  mistaken  in  his  title,  # 

is  entitled  to  recover  on  the  first  count.     As*  to  the  second,  had  the  plaintiff 
failed  in  showing  that  the  farm,  when  White  took  it,  was  in  tenantable  repair,  A  tenant  let 
there  might  have  been  some  colour  in  the  objection ;  but,  as  he  proved  that  l"t0  JJJjJJ? 
White  had  agreed  to  leave  the  farm  in  as  good  condition  as  he  found  it,  and  i^jjutm 
that  he  found  it  in  tenantable  repair,  this  amounted  to  proof  that  he  agreed  to  meat  which 
leave  it  in  tenantable  repair,  and  therefore  upon  both  counts,  the  jury  did  did  net  a 
right.  mount  te  a 

7.  Tempest  y.  Rawuxq.  M.  T.  1810.  K.  B.  13  East,  18.  Pr*,en{iHi 

This  declaration  on  an  agreement  stated  the  usual  covenants,  and  set  forth  jj^"^  ^n 
that  which  the  defendant  had  written  at  the  bottom  of  the  same:  "I  agree  to'aet|on  for  * 
take  lot  1  (the  premises  in  question),  at  the- rent,  o/c.  subject  to  the  covenants/*'  mismanage 
The  Court  held  that  it  amounted  to  an  agreement  for  a  lease,  and  not  to  a  pre-  meat  of  the 
•eat  demise,  there  being  not  only  a  stipulation  for  a  future  lease,  and  that  after  ***«•• 
the  defendant  had  been  let  in  possession  under  such  agreement,  and  had  paid  .  L  ^  J 
rent  under  it,  that  it  was  sufficient  to  support  a  count  against  him  as  tenantA  *?n*°*  .- 
mpoa  a  demise,  for  mismanagement  of  the  farm,  contrary  to  the  terms  of  such  retltoroth 
agreement,  such  count  stating  that  "  whereas  the  plaintiff  had  demised,  Sic.*'  erwise  ac 

( G )  Cannot  dispute  Hid  landlord's  title.  !20hledf 

I.  Doe,d.  Bristow,  v.  Pegge.  E.  T.  1785-  K.  B.  1.  T.  R  160.  rehtioVof 

Ejectment.     The  question  was,  whether,  supposing  a  title  superior  to  that  landlord 
fef  the  lessor  of  the  plaintiff  exists  in  a  third  person,  who  might  recover  the  and  tenant 
possession  against  him,  it  lies  in  the  mouth  of  a  defendant  to  say  so  in  answer  existed  be 
to  an  ejectment  brought  against  himself  by  a  party  having  a  better  title  than  lw*ei?  hl™ 
his  own.     The  Court  said:  We  think  this  point  settled  by  the  rule,  that  the  J^.^nntft 
'  Cottrt  never  suffers  a  mortgagor  to  set  Up  the  title  of  a  third  person  against  his  afterward* 
mortgage;  for  he  made  the  mortgage,  and  it  does  not  lie  in  his  mouth  to  say  set  up  the 
so,  thongh  such  third  person  might  have  a  right  to  recover  possession.     Nor  titje  of  a 
vhall  a  tenant  who  has  pnid  rent,  and  acted  as  such,  ever  set  up  a  superior  title third  Pe.r 
t>f  a  third  person  against  his  lessor,  in  bar  of  an  ejectment  brought  by  him;  for  behind 
the  tenant  derives  his  title  from  him.  lord's  eject 

*.  Mackat  v.  Mackreth.H.  T.  1883  K.  B.  3  .T.  R.  14;  S.  P.    Wilkins  v.  *m\\ 
Wingate.M.  T.  1794.  K.  B.  6  Id.  62.  S,  P.    Blake  v.  Foster.  H.  T. And  »• 
1800.  KB.  8  Id.  487,  ^i™ 

On  demurrer,  the  Court  held  that  a  tenant  should  not  be  permitted  to  deny  an  action 
nis  landlord's  title  after  enjoyment.  of  <*" 

«.  England  v.  Slade.  E.  T.  1792.  K.  B.  6  T.  R  682.    Blake  v.  Fostek.  BaVtLath 
H.  T.  1803.  K.  B.   8  Id.  487.  Andrew  v.  Pearce.  E.  T.   1801.  C.  P.  tDe  demit* 
1  N.  R  158.  Doe,  d.  Jackson,  v.  RamsboTtom.  Ht.  T.   1815.  K.  B.  3  be  by  in 
M.&.6.516,  dontnre.tbe 

Id  ejectment,  it  appeared  that  the  estate  belonged  originally  to  A.,  under ,ef^*d 
#hom  the  lessor  of  the  plaintiff  held  a  lease,  after  the  expiration  of  which  he  JJJ^JJ  £ 
•underlet  to  the  defendant*     The  Court  held  that  it  was  certainly  competent  to  tbe  ie«or 

the  defendant  to  show  that  the  lessor's  title  had  expired.  wheo  hoe* 

eented  the 

•  Aato  tile  liability  when  tba  premise  are  burned,  *ee  Bollock  v  Donnntt,  2  Chit.  Rep.  1«**»  may 
608;  Phttlipieav.  Leigh,  1  £sp.  398;  Dirty  v.  Atkinson,  4  Campb.  *76;  abridged  «»**>  "™w.~*i 
t*.  Cowaaot  hta  interest 

hat  espir 

\  Her  the  title  of  one  ertwe  lessors;  Wood  v.  Day,  1  Moore,  *89.  *& 
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4.  Rogers  r.  Pitcher.  E.  T.  1815.   C.  P.   1  Marsb,541;  S.  C. 
Where  a  6  Taunt.  202 . 

tenant  by        Replevin  in  which  the  defendant  avowed  that  the  pjatntrff  held  the  close,  ft* 
muweDre"  wn'cni  &c.  M  tenant  thereof  to  the  avowant  at  a  certain  rent.     The  distress 
testation     was  ma(^e  f°T  two  years*  rent.     The  plaintiff  pleaded  in  bar  turn  lenuH  m*dd 
■ttyrrent    etforma.'   At  the  trial  it  was  proved  otfthe  part  of  the  avowant,  that  the  lands 
[  38  ]    in  question  had  been  the  property  of  one  A.  tinder  whom  the  plaintiff  had  heid 
to  a  person  as  tenant;  that  A.  being  indebted1  to  the  avowant,  executed  a  warrant  of  attor* 
^S01*!^  ^y  ^  ^n,»  on  ™hi°h  a  judgment  was  entered  op,  and  a  writ  of  elegU  issued, 
to  demand  Dy  y\fiue  0f  which  the  avowant  got  possession  of  a  moiety  of  the  estate.     The 
Btecleded    *TOwant  put  m  a  receipt  signed' by  his  agent  the  plaintiff  fof  a  yeat*s  rent  for 
byirnob      the  morety  of  the  estate  ?n  question;  and  he  also  proved  that  he  had  received 
payment     rent  for  that  moiety  for  the  half-year  antecedent  to  that  time.     It  was  contended 
from  giving  that  the  payment  of  rent  to  the  avowant  was  prima  J bete  evidence  of  a  tenancy 
JJjf*0*6     from  him,  and,  therefore,  that  unless  that  were  contradicted,  he  was  entitled 
pbttfrum*0*  vcrd'ct;  and  thar  rhe  plaintiff  could  not  on  the  plea  ofitonhnttU  question 
tetiuit  in    tne  ^e  °f ln^  person  to  whom  he  had  paid  the  rent,  which  it  appeared  was  the 
replevin  a  plaintiff's  object  in  making  this  replevin.     The  judge*  who  heard  the  cause, 
faioet  the    however,  permitted1  rhe  'plaintiff  tb  go  into  evidence  torebnt  the  avowant's  title; 
■W0**1     and  the  jury  found  a  verdict, frid|be  plaintiff  in  replevin  which  verdict  the  Court 

sfiowiai      re^ose^ to  set  as^e-  S 

that  the  let  &'   ^E£S,EX.    D.  POWELL,  V.  KlNG  ASD  ANOTHER.    M.  T.  1800,   Ex.  FoiT.'  19. 

far  is  not        The  defendant  A.,  B.  being  his  under  tenant,  had  held  the  premises  of  the 
entitled  te  plaintiff  Vlessor,  as  tenant  from  year  to  year,  from  December,  1799.     In  1899*, 
•he  rest,     the  plaintiff's  lessor  executed  a  lease  to  the  defendant  A.  from  Michaelmas-, 
Tb     h       !?93>  for  twenty-one  years*,  with  a  clause  of  re-entry  in  ease  of  non-payment 
lossoosu*    °^  reDt  TO<* no  sun^cient  distress  to  be  found  on  the  premises.     Subsequent  to 
af  an  ad"    tne  execution  of  this  lease,  a  treuty  had  been  entered  into  between  the  plain- 
verae  claim  tiff  Vlessor  and  the  defendant  A.,  for  the  purchase  of  the  estate.     No  rent 
id  the  prop  had  been  paid  by  the  defendant  since  the  year  17S8.     In  July  179ty  the  defen- 
erty  on  the  foot  A-  being  asked  for  the  rent,  said,  be  was  ready  to  settle  it  up  to  the  time 
fe  boiaToo  **  nMM^e  tDe  purchase  of  the  prenises,  upon  which  the  lessor  of  the  plaintiff 
der  the       served  the  defendant  with  a  regular  notice  to  quit  at  Michaelmas,   1799. 
lease,  yet    The  defendant  not  quitting  according  to  the  notice,  the  lessor  of  the  plaintiff 
that  does    made  a  distress  on  the  premjsgs;  but,  in  so  doing,  neglected  to  enter  the  cottage. 
ekatL0?^  Tb€  distress  DOt  beiag  ssjfficient,  the  lessor  of  the  plaintiff  brought  this  action 
fromnsJn  *°  reco?er  tne   premises,  in  which  the  plaintiff  was  nonsuited,  with  leave  to 
tafnmg  pos  more  *°  set  aside  the  nonsuit  and  have  a  new  trial,  on- the  ground  that  the  de- 
eeesioo  ua  fondant,  havieg  set  up  an|ad verse  claim,  could  not  afterwards  resort  to  his  title 
derthe        under  the  lease;  and  that  if  he  could  the  lease  was  forfeited,  there  being  rent 
afcassv         in  arrest,  and  ne  sufficient  distress  on  the  premises.    The  court  said — The 
defendants  object  to  the  payment  of  rent,  that  one  ot  them  had*  an  equitable 
claim  to  the  property  of  the  demised  premises;  that  may  or  may  not  turn  out 
to  be  a  legal  claim:   this,  therefore,  does  not  incapacitate  them  from  holding 
under  the  lease,  as  they  have  not  absolutely  abandoned  the  relation  of  landlord 
and  tenant;  besides,  a  parol  surrender  cannot  do  away  a  lease  in  writing.  As 
to  the  forfettete  of  the  lease,  the  rule  ef  convenience  in- cases  tike  this  is,  that 
a  party  making  a  distress  must  look  into  every  part  of  the  premises,  else  how 
can  he  say  there  was  no  sufficient  distress.     Role  discharged. 
[  39  I  III.    OF  THE  TERM  FOR  WHICH    THE   RELATIVE   SITUA- 
TION OF  LANDLORD  AND  TENANT  MA*  BE  CREA- 
TED, AND  HEREIN  OF  LODGERS. 

(A)   As-  REGARDS    THE   LENGTH   OP   THE   TERM   FOR  WHICH   A  DEMISE  MAT  Bft 

MABriN  GENERAL.* 

*  At  ibis  dilution  of  the  jaw  of  landlord  and  tenant  will  be  mere  conveniently  examines) 
tfnder  tit.  Lease,  it  wiM  suffice  hereto  remark',  tllat  an  estate  for  a  term  of  years  arises  oat 
*f  a  contract  ferine  posscraron  of  lands  or  tenements  for  some  determinate  period:  If 
the  agreement  be  bat  for  half  a  year,  or  a  quarter  of  a  year,  or  any  less  timet  the*  lessesit 
rerpecfed  as  a  tenant  f«r  yearn,  and  is  at)  led  so  m  legal  proceedings.  THe  nature  ef  lbe> 
inteiest  tie  lector  m  lardlowl  can  confer  roust  neccfsaril'v  depend  apon  the  nature   of  the* 


r    XANDLOBD  AND  TENANT.—' Duration  0/  Term.  «T 

(B)   As  REGARDS  TENANCIES  FROM  YKAR  TO  TEAR,*  A«  SglM 

1,  Richardson  v.  Langridge.  M.  T.  1811.  K.  B.  4  Taunt.  128.  "g,^ 

The  defendant  having  taken  a  lease  of  a  close  of  land  and  built  a  shed  W*0*—— 
therein,  let -the  same  by  parol  to  the  plaintiff,  upon  an  agreement  made  with*  ^"ft  Afrits 
out  any  reference  to  time,  that  the  plaintiff  should  convert  it  into  a  stable,  and  like,j» 
that  the  defendant  should  have  all  the  dung  made  by  the  plaintiff's  horses. — eervtsf  a 
The  plaintiff,  after  having  for  some  time  occupied  it  in  its  original  state,  laid  eee&peoee 
<out  a eum of  money  ia  patting  op  a  rack  and  manger,  and  converting  the*'01*001* 
building  to  a  stable;  soon  afterwards  the  defendant  requested  htm  to  leave  JJJ*  j^JL 
4he  premises,  and  upon  his  refusing  to  do  it  till  he  could  suit  himself  else  where,  tod  not  re 
the  defendant,  ia  the  plaintiff's  absence,  and  without  having  given  him  any  terrible  to 
written  notice  to  quit,  forced  open  the  door,  took  down  the  rock  and  manger,*  yaw  er 
«nd  carried  it  out  of  the  stable,  and  took  and  used  the  manure  which  had  ***  **j?ial 
fceen  made  upon  the  premises  during  the  plaintiff 'a  .occupation  of  them,  ^nd^^^J^ 
which  was  of  considerable  value.     The  defendant's  counsel  contended  that  n0t  create 
the  evidence  proved  8  strict  teaancy  at  will.     The  Court  held,  that  the  de-  a  holding 
Anise  being  so  long  as  each  party  should  respectively  please,  warranted  the  fan  year 
•defendant  in  putting  an  end  to  the  holding  whro  he  pleased!  and  in  evicting**-  Tear* 
the  tenant  without  notice.  .  *l*to{n* 

2.  Dos  v.  Beix.  M.  T.  1793.  K.  B.  5  T.  R.  471.  luktljm 

This  ejectment  was  on  a  demise  for  seven  years  by  parol.     The  defendant  called; 
was  to  eater  when  .the  former  tenant  quitted,  namely,  at  old  Lady-day.    The  Thoaaa* 
defendant -entered  accordingly,  and  paid  rent.     A  notice  to  quit  at  Lady-day  lassebe 


last  was  served  00  the  22nd  of  September,  1 792.     The  Court  aaid:  Though  JJjJ^Jf* 
the  agreement  he  void  by  the  statute  of  frauds,  as  to  the  duration  of  the   r  43  i 
lease,  it  must  regulate  the  terms -on  which  the  tenancy  subsists  in  other  res-  f„ao^  ^1% 
pacts,  as  to  the  rent,  the  time  of  the  year  when  the  tenant  is  to  quit,  fee.    So,  the  dara 
where  a  tenant  holds  over  after  the  expiration  of  his  term,  without  having  en-  tkm  of  the 
tared  into  any  new  contract,  the  holds  upon  the  former  terms.     Now,  in  this  term,  the 
case  It  was  agreed  that  the  defendant  should  quit  at  Candlemas;  and  &°ugh  !***** 
the  agreement  is  void  as  to  the  number  of  years  for  which  the  defendant  waa^er4hJ|a 
to  hold,  if  the  lessor  choose  to  determine  the  tenancy  before  the  expiration  of  tame  of 
the  seven  years,  he  can  only  put  an  end  to  it  at  Candlemas.  the  feast 

S.  Ds*n,».  JocKLftr,  v.  Cartrioht.  T.  T.  1803.  K.  B.  8  East,  29.       ia  ether  re 

A.  agrees  -by  parol  te  sell  an  estate  to  B.  on  certain  terms,  provided  B.  will  T**0.'  *** 
continue  C.  his  tenant,  not  for  one  year  onj^,  but  from  year  to  year,  C  having  {^TuftST 
just  before  been  let  iato  possession  under  a  contract  for  the  purchase  of  the  \ot^  euk^m 
estate,  which  he  had  failed  to  pay  for  in  time,  and  had,  therefore,  forfeited  hisiy  pat  an* 
deposit;  and  A.  thereupon  agreed  to  take  C.'s  forfeited  deposit  as  part  of  the  end  to  the 
purchase-money.     A.  and  B.  afterwards  reduce  their  agreement  respecting teeeney at 
the  purchase  iato  writing,  in  which  no  notice  is  taken  ,of  the   stipulation  eon-  jj1*  ^KL 
cerning  C.'s  tenancy.     The  Court  held,  that  this  stipulation  being  collateral   ™r° 
to  the  written  agreement,  was  binding  upaa  B. ;  and  that  the  agreement  opera-  a  demise 
ted  aa  a  tenancy  for  two  years  at  least,  though  no  rent  was  then  mentioned,  not  for  one 
hpt  was  te  be  settled  afterwards;  and  that  the  tenancy  could  net  he  put  an  end  year  only, 
to  at  the  end  of  the  first  year  by  six  months9  previous  notice  to  quit.  ™J*J ***m 

4.  Do*  v.  Porter.  H.  T.  1789,  K.  B.  3  T.  R,  13.  S.  P.  Gulliver f.  Barb.  J£J  "01 

£.  T.  1766.  K.  B.  1  Bl.  Rep.  596.  iitau*  a 

The  premises  in  question  belong  to  A.,  who  granted  a  lease  to  the  defend* tenancy  fer 
ant;  B.  was  under-tenant  to  him,  who  paid  A.  the  rent  two  or  three  times;  he  twa  yean 
paid  to  Lady-day,  1786.     B.  died  the  31st  of  October,   1786;  A    accepted  J*  >•«• 
the  deceased  as  his  tenant,  who  was  in  possession,  of  the  plaintiff,  who  was  JJ.  jJ^JJJf 
the  administrator  of  B,    A.  claimed  as  tenant  from  year  to  year  the  property  er  ft»m 

interest  ha  himself  neteeatev;  if  it  be  limited,  he  can  only  confer  opes  the  tenant  an  inter-  year  to      | 
est  eeaally  steaded  with  hia  ewa.  year  aa 

-    *  This  species  ef  tenancy  is  created  whenever  lan^j  or  tenements  are  demised    gener*  loaf  M 
ally,  without  any  specified  time  being  agreed  upon,  especially  when  the  rent  is  reserved  j 

annually.  Nearly  all  the  decisions  which  have  bean  pronounced  as  to  tenanoy  from  year  to 
year,  have  originated  in  -questions  arising  nut  of  tho  law  of  notices  to  quit.  The  reader, 
AJtaaferej  for  further  inlormitiao  en  this  sabject,  ia  referred  to  lhU  title. 


f»  LANDLORD  AND  TENANT.— Duration  tf  1W 

|»otk  Mr     which  is  the  subject  of  this  ejectment.     The  question  was,  what  title  ifl  prof* 

^ffffT"*  e<* to  ^ave  t>een  *n  **•  at  x^e  t'mc  °*"  ^lB  decease  ? 

ant  die?hia  Fer  Cttr-  B*  the  «*Wence  Btated  on  this  record  we  tWnk  lhM  the  .7  m" 
paraoiul     ference  to  be  drawn  from  it  is,  that  he  had  that  interest  which   his  ndmiaistrm- 

repreaenta  tor  says  he  had,  namely,  a  tenancy  from  year  to  year,  so  long  as  both  partiftft 

tiveshave  pleased.     As  between  the  original  parties,  as  long  as  both  of  them  hred,  be 

tbewmeiii  could  not  have  been  dispossessed  without  six  months'  notice,  ending  at  the 

IheTrani  «*piration  of  a  year.     But  it  is  argued,  a  different  interest  devolved  on  hie 

•mm  the  personal  representative.     On  this  question  we  do  not  know  how  fo*  state  a 

deceased  doubt;  for  this  was  a  chattel  interest  from  year  to  year,  as  long  as  both  partiee 

aad-  pleased;  and  it  seems  clear  to  us  that,  whatever  chattel  the  intestate  ha£  mua* 

f  41  ]  vest  in  his  administrator  as  his  legal  representative. 

il^?allt'  (C)   As  REGARDS  STRICT  TENANCIES  AT  WILL* 

JJ3  I,  Dob  v.  Stennett.  T.  T.  1798.  K.R2  Esp.  717. 

k  permit  The  defendant  holding  the  premises  as  tenant  to  the  plaint  iff,  under  a* 
ted  to  eon  lease  which  expired,  ejectment  was  brought;  and  the  defence  was,  that  at  the 
tinae  in  pot  expiration  of  the  lease  the  parties  had  entered  into  a  new  agreement  for  a 
-—lion  pen  further  term  of  seven  years.     This  was  however  by  parol,  and  void  under  the 


ly! lorViSr  statute  af  fraud 5  but  li  was  contended,  that  the  defendant  having  been  per-r 
ther  lease  fitted  to  continue  as  tenant  after  the  expiration  of  his  lease,  he  should  be 
he  i§  not  a  taken  to  continue  as  tenant  from  year  to  year.  Lord  Kenyan  asked  if  the 
tenant  from  defendant  had  been  allowed  to  continue  tenant  for  a  year,  or  if  the  lessor  of 


r 


may  bo  Per  Holt,  C.  J.     Where  a  lease  is  made  at  will,  the  lessee,  after  a  quarter 

turned  ont  of  a  year  is  commenced,  may  determine  his  will,  but  then  he  must  pay  tha£ 
ef  posses  quarter's  rent;  aqd  if  the  lessor  determine  his  will  after  the  commencement 
"f""1  of  a  quarter,  he  shall  lose  rent  for  that  quarter.  But  if  a  leqse  be  made  from 
tSco.01  BQ  yew  to  year  9ttam^*w  ambibus  parlibus,  in  such  case,  after  a  year  is  commen- 
Wheraa  ced,  neither  the  lessor  nor  the  lessee  can  determine  their  will  for  that  year, 
least  is  because  they  have  willed  the  estate  certain  for  so  long  a  time, 
made  at 

wiN,  rent        *  Although  courts  of  law  have  of  late  years  leaned  as  much  a*  possible  against  eonstroing 
batag  paya  demises,  where  no  certain  term  is  mentioned,  to  be  tenancies  at  will,  but,  as  we  have  seen, 
ble- quarter  havo  rather  held  them  to  be  tenancies  from  year  to  year  as  long  as  both  parties  please, 
ly,  after  a   especially  whore  nn  annual  rent  is  reserved;  estatos  at  will  may,  notwithstanding,  arise  noyg 
quarter  of  as  well  as  formerly;  but  it  is  no  longer  usual  to  create  such  estates  by  express  words,  and 
a  year  has   thejodges  inoline  strongly   against  implying  them;  see  Co.   I  itt.  56     Tenant  at  will  ie 
cemmeno    where  lands  or  tenements  are  let  by  one  man  to  another,  to  have  and  to  hold  to  aim  at 
feV  th*  tan  Me  iyiil  of  the  lessor;  by  force  of  which  lease  the  lessee  is  in  possession.     In  ibis  case  the 
ant  may  de'ossoeis  called  tenant  at  will,  because  he  hath  no  certain  or  sure  estate;  fur  the  lessor  may 
tannine  his  Pul  nim  out  nt  what  time  it  pioaseth  him.     But  every  lease  at  will  must  bo  at  the  will  of 
will    bat     Dom  Parties.     If  an  agreement  be  made  to  let  premises  so  long  as  both  purties  like,  and 
then  he       reserving  a  compensation  accruing  daily,  and  not  reforrable  to  a  year,  or  any  aliquot  part  ef 
■Wit  pay     a  yMri  '*  does  notcroate-n  holding  from  year  to  year,  but  a  tonaqoy  at  will  strictly  so  cal- 
tbat  qaar     kd«     And  though  the  tenant  has  expended  money  in  improving  the  promises,  that  does  not 
ter'flrent  4  give  him  a  term  to  hold   until  ho  is  indemnified;  Richardson  v.  Landgridge,  4  Taunt.  128. 
A  man  who  enters  and  enjoys  under  a  void  lease,  and  pays  rent  is  a  tenant  at  will,  and  not 
a  desseisor;  Denn  v.  Fearnside,  1  Wils.  17G.     But  if  a  man  enter  by  colour  of  a  grant  or 
conveyance  which  was  void,  and  did  not  stand  with  the  rule  of  law,  no  shall  be  a  disseisor, 
and  not  a  tenant  at  will;  Powsgly  v.   Blackman,  Cro.  Jao.  660.     A   mortgagor  is,  in  some 
respects,  strictly  a  tenant  at  will,  and  in  many  cases  is  like  a  tenant  at  will. 

f  And  if  tho  lessor  de:crmino  his  will  after  the  commencement  of  a  quarter,  bo  shall 
lose  his  rent  for  that  quarter;  so,  n  half  yearly  tenant  at  will,  may  be  onstcd  also  by  expresa 
words,  or  by  implication,  as  if  the  lessor  come  upon  the  land  and  say  that  the  lessee  shall 
not  continue  longer,  he  may  determine  bis  will,  though  in  the  absence  of  the  leasee;  but  not 
in  the  absence  of  notice  to  the  lessee.  If  tenant  at  will  tuke  upon  him  to  make  a  lease  for 
years,  which  is  a  greater  estate  than  ho  may  make,  that  act  is  a  disseisin  and  a  determinq 
tion  of  the  will;  Bidden  v.  Baugh,  Cro.  Car.  804.  But  though  lessee  at  will  make  a  lease  tq 
commence  at  a  future  day,  it  doo3  not  amount  to  a  determination  till  rtio  lease  com- 
mences in  point  of  interest.  A  tenancy  at  will  is  generally  determined  by  the  death  of 
either  party,  but  an  interest  from  year  in  year  is  transmissiU}*.  ty  representatives  bene6cia.tlyj 
or  as  trustees;  see  Jqnes  v.  Dean."  11  Ves.  393. 


LANDLORD  AND  TEN  ANT.--  Duration  of  Term.  » 

(D)   AS  REGARDS  TENANCIES  AT  SUFFERANCE  *  [   42   J 

Smartle  v.  Williams.  H.  T.  169.1.  K.  B.  !  Salk,245. 
On  a  trial  at  bar  the  case  upon  evidence  was:  A  man  made  a  mortgage  for  Mortgagor 
years  to  A.,  who,  without  the  mortgagor's  joining,  assigned  it  to  B. ,  who  as-  ^ei**j* 
signed  it  to  C,  under  whonTthc  piaintiffin  ejectment  claimed.     It  was  object-"1  *^IB 
{&!>  that  though  the  first  mortgagee  might  well  assign  without  making  any  en-  5JJJJL  #fk 
try,  or  joining  the  mortgagor,  who  is  but  tenant  at  will  to  the  mortgagee,  and  joy  till  de 
his  possession  as  such  is  but  the  possession  of  his  mortgagee,  yet' the  assign-  fait  of  pay 
ment  of  the  first  mortgagee  determined  the  lease  at  will,  and  the  morfga-  meet,  and 
get  thereby  became  tenant  at  sufferance,  and   his  continuance  in   possession  ,i§%^  •** 
•divested  the  term,  and  turned  it  to  a  right,  so  that  it  could  not  be  assignable  ^^J^m 
without  B.'s  entry,  or  the  mortgagor's  joining;  that  it  was  at  least  a  divesting »««»  is  oa 
of  the  term  at  the  election  of  the  assignee,  according  to  Blunden  and  Daw's  \y  tenant  at 
jcase,  1  Cro.  305;  and  B.,  the  assignee,  had  made  his  election,  and  brought  an  sufferance, 
«£ectmeot  against  the  mortgagor,  which  admitted  his  being  out  of  possession,  *?r  **  ••• 
and  they  showed  the  record  itself,  wherein  the  assignee  was  lessor  of  the  L'""1,??,1* 
plaintiff.  »   EeTToT 

Sed  per  Holt,  C.  J.  Upon  executing  the  deed  of  mortgage,  the  morfga-  tors  the 
gor,  by  the  covenant  to  enjoy  till  default  of  payment,  is  tenaqt  at  will,  and  the  tenant's, 
assignments  of  the  mortgagees  could  only  make  the  mortgagor  tenant  at  suf-  ""I*1, 
ferance,  but  his  continuing  in  possession  could  never  make  a  disseisin,  nor 
divesting  of  the  term;  otherwise,  if  the  mortgagor  had  died,  and  his  heir  had 
entered,  for  the  heir  was  entered  tenant  at  will,  but  his  first  entry  was  tortious; 
or,  if  the  mortgagee  had  entered  upon  the  mortgagor,  and  the  mortgagor  had 
re-entered;  for  the  mortgagee's  entry  would  have  been  a  determination  of  the 
will,  and  the  re-entry  of  the  mortgagor  merely  tortious.  And  as  to  the  bring- 
ing the  ejectment,  that  could- not  admit  an  actual  divestment,  so  as  to  turn  the 
term  to  a  right,  for  that  was  not  brought  to  recover  the  .  mortgage  term,  but 
tke  actual  possession  only,  for  the  recovery  of  which  the  assignee  of  the  first 
mortgage  had  no  other  way  but  this,  or  to  make  a  forcible  entry,  which  the 
law  forbids;  nor  does  the  assignee  appear  a  party  to  the  record,  but  only  a 
lessor  of  the  plaintiff;  so  that  this  record  can  be  no  evidence  or  estoppel  a* 
gainst  him;  and  the  Coyrt  will  take  notice,  that  an  ejectment  is  only  a.  ficti- 
cious proceeding  for  recovering  the  possession,  which  cannot  well  otherwise 
fee  obtained;  and  the  entry  laid  in  the  declaration,  or  confessed  by  the  defend- 
ant, is  not  an  entry  that  is  real,  for  it  shall  neither  avoid  a  fine,  nor  be  suffi- 
cient evidence  to  support  trespass  for  tho  mesne  profits.  See  1  Burr.  60. 
\  14;  Cowp.  689. 

(E)  As  regard*  lodgings.     And  see  po*.\  tit.  Notice  to  Quit;  and  as  to    f  43  y 

robbing  Lodgings,  see  post,  tit  Larceny. 
1P  Tract  v.  Talbot.  T.  T.   1704.  K.  B.  6  Mod.  214.  If  a  awn*. 

^  Replevin.     It  appeared  that  the  plaintiff,  having  been  a  lodger  in  the  pa-  •'^•"•JJjr 
rish  for  some  time  before,  took  part  of  a  house  there  on  the  3rd  of  December,  "^dledhi 
and  was  rated  to  the  parish  as  an  inhabitant  for  the  quarter  expiring  at  Christ- 10  Mt«ra| 
amas.     Before  Christmas  the  distress  was  taken  for  the  rate,  by  virtue  of  a  apartments 
general  warrant,  made  long  before,  for  the  whole. year.     In  respect  of  sepa-  with  an  eat 
rate  tenements  chargeable  to  the  parish,  er  *j0#r  *• 

Holt,  C.  J.  said:  One  house,  originally  entire  and  distinct,  may  become e      ****{ 
several  and  not  distinct  by  dividing  it  into  separate  partitions,  allotting  them  at  9^mmm 
different  avenues,  so  as  the  several  inhabitants  have  no  communication  one  nieetioa 
with  another;  see  Cowp.  1 ;  and  in  that  case,  if  the  owner  of  the  house  live  in  with  «*•* 

'  A  tenant  at  sufferance  is  lie  who  enters  by  lawful  demise  or  title,  and  afterwords  ^^  ^ 
wrongfully  eonttmifM  in  possession;  aa  if  tenant  par  autre  vie  continues  m  possession  after  * 
Iho  death  of  lhe  cestui  qui  vie;  see  Co.  Lit.  57.  b.  There  is  a  great  divernity,  therefore, 
between  m  tenant  at  will  nnd  a  tenant  nt  sufferance;  for  tenant  at  will  always  holds  by  right 
srhereu  n  tenant  by  sufferance  en'ereth  by  a  lawful  lease  and  lioldeih  over  by  wrong;  see 
Co.  Litt  67.  n.  But  against  the  King  there  is  no  tenant  at  sufferance,  for  the  King  not  be- 
ing capable  of  committing  laches,  such  person  will  bo  an  intruder.  So  if  a  guardian  eon* 
tins*  in  poasosiion  after  the  fall  age  of  the  hqir.  be  is  not  a  tenant  b,y  sufferance,  but  an 
abator,  '"."'.•■ 
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each  case  one  of  the  separate  apartments  himself,  and  an  inhabitant  of  another  separate 
sMrtmenu  aPartment  g°  awaJS  that  tenement  which  he  occupied  is  not  now  an  empty  te- 
nrccoasid  nement>  hut  the  possession  of  it  devolves  upon  the  owner;  and  that,  with  the 
«red  in  law  tenement  ia  his  possession  before,  make  now  hut  one  entire  tenement,  for 
as  distinct  which  he  is  rateable  to  the  parish;  see  4  T.  R,  477.  But  if  there  be  two  se- 
asMioM  veral  tenements  originally,  and  they  become  inhabited  by  several  families,  * 
«r  houses.  wno  ma|£e  DUl  one  avenue  for  both,  and  use  it  promiscuously,  yet  in  respect 
A  verbal  a  °^tne  original  severalty,  they  continue  severally  rateable, 
grtement  2.  Inman  v.  Stamp.  E.  T.   1815.  N.  P.  Stark.  12. 

10  tot  lodg  Assumpsit  for  not  occupying  the  plaintiff's  lodgings  pursuant  to  the  defend- 
ing* freara~ant*a  undertaking.  It  appeared  that  the  defendant  had  verbally  agreed  to 
■Vtaiaday*  take  apartments  in  his  house,  to  be  entered  upon  at  Christmas,  at  a  rent  to  he 
baadoaad  Pa*^  Quarterly,  and  that  upon  the  strength  of  this  agreement  the  plaint  iff  ^ad 
where  taken  down  the  advertisement  of"  lodgings9'  from  his  window,  Un  the  24th 
there  has  December,  the  day  before  he  was  to  have  taken  possession  of  the  lodgings, 
been  no  the  defendant  announced  to  the  plaintiff  his  determination  to  recede  from  his 
P*rt  ***?'  bargain.  Lord  Ellenborough  was  of  opinion  that  this  was  a  contract  for  an 
the  lower  mieresi  *n  *aD<*>  w'tn»n  the  meaning  of  the  4th  section  of  the  statute  of  frauds, 
before  the  an(*  therefore  that  the  agreement  was  void;  but,  held  that  it  would  have  been 
time  bar  otherwise  if  the  defendant  had  entered  upon  the  premises,  since  that  would 
rived  for     have  been  a  part  execution  of  the  contract. 

taking  possession,  has  at  the  request  of  the  leasee,  removed  the  advertisement  of  lodgings  from  his 
armdow.*  / 

[  44  ]  3.  Lloyd  v.  Rosbee.  E.  T.  1810.  N.  P.  2  Campb.  463. 

A  tenant  Action  on  4  Geo.  2.  c.  28.  for  double  the  yearly  value,  incurred  by  holding 
.4re«n  week  over  after  B  notjce  to  quit.  It  appeared  that  the  defendant  was  a  weekly  ten- 
contine  &nta  ^°r<*  Ellenborough  held  that  this  tenancy  did  not  come  within  the  mean- 
ing  in  pos  *n£  °f  the  statute,  which  speaks  of  "  tenants  for'life,  lives,  or  years."  I  am 
aeasioa  aware,  said  he,  that  a  tenant  fbr  half  a  year,  or  a  smaller  portion  of  a  year, 
•iter  the  ex  may  for  some  purpose  be  considered  and  denominated  a  tenant  for  years;  see 
juration  of  Litt.  a.  67.  But  this  is  a  penal  statute,  and  is  to  be  construed  strictly.  A  t&* 
jQalTaBd  de  nant  *>rom  wee^  to  wee^  *  <*o  not  think  is  to  be  comprehended  within  this  act 

HJandmade^P^1"1111^- 
ia  not  lia  

ble  to  aa  V,  RELATIVE  TO  THE  RIGHTS  AND  LIABILITIES  OF  OUT- 
acuta  on  GOING  AND  INCOMING  TENANTS. 

As*?*  ,f   BoRA8T0N  v-  Green.  T.  T.  1812.  K.  B.   16  East,  71. 

18.  for  don     Trover  by  an  in-coming  tenant,  to  recover  the  value  of  the  away-going  crop* 
bin  vaJne.    taken  by  the  off-going  tenant,  who  continued  to  hold  the  land  as  tenant  from 
The  right   year  to  year  after  the  expiration  of  a  lease,  which  reserved  'to  him  the  right, 
reserved,    after  the  end  of  the  term,  to  fence  in  and  preserve  all  such  hard  corn  as  should 
whether  by  ^  BOWn  on  the  premises  the  winter  seedness  preceding,  so  aa  the  same  did 
express  on*00*  excee<*  29  acres,  and  was  summer-fallowed  and  well  manured,  aodathar- 
trncMhe     vea*  to  reap  and  carry  away  the  same.     The  Court  held,  that  neither  case  nor 
•sT-geiag     trover  were  the  proper  actions,  to  try  a  question  aa^o  the  right  of  land,  nor 
leanntt  to    the  proper  remedy  for  any  mismanagement  of  the  land' daring  the  former  oc- 
take  the     cupation ;  but  said  that  the  incoming  tenant  might  maintain  an  action  against  the 
u^ipira  ou.t"f  °'ne>  tenant  for  a  breach  of  the  custom  of  husbandry,  in  not  leaving  one> 
tioaof  the  third  of  the  way-going  crop  of  wheat   sown,  yet  the  custom  of  the  country 
term,  k  a  coold  be  of  no  avail  where  the  off-going  tenant  held  under  a  lease  expressly 
prolong*     making  a  different  provision  in  respect  of  the  away-going  crops,  or  where  he 
t|en  of  the  continued  to  hold  over  after  the  expiration  of  such  a  lease,  without  coming  to  any 
|*ep  as  to       #  if  t|,e  land]ord  of  lodgings  enter  into  and  oae  the  rooms  whilst  the  tenant  is  in  posses- 
sion, he  is  deprived  of  his  right  to  rent;  but  if  the  tenant  have  abandoned  the  poeseeeioa 
daring  bis  tenancy,  the  landlord  lighting  fires  in  the  rooms,  or  oven  using  the  fires,  will  not 
deprive  him  of  his  right  to  rent;  see  Griffith  v.  Hodges,  1  C.  <fc  P.  419.     S.  P.  Harding  v. 
Crethorn,   1  Esp.  57;  Redpath  v.  Roberta.  3  E*p.  225.     But  where  leasee  quitted  in  the 
middle  of  his  term  apartments  wh  irh  be  hadjtaken  for  a  year,  aod  the  lessor  let  them  to 
another  tonant,  held  that  he  could*  not  recover  rent  against  the  lessee  for  a  subsequent  por- 
tion of  the  year  during  which  the  apartments  had  been  unoccupied.  Walla  v.  fetcbinso*.  1 
Bing.  46|;  S,  C.2C?&  P.  S68.  ^ 


tfesh  agreement  With  his  landlord,  by  which  he  must  be  taken  to  hold*  under  Um  IM  •*/ 
the  same  terms.  which  U 

2.  Petrie  v.  Dasiel.  T.  T.  1804.  K.  B.    1  Smith,  199.  *j°^  «. 

A  tenant  of  a  farm  entitled  to  the  way-going  crop  of  the  harvest  of  1801,  .j!^  ^9f 
after  his  term  expired,  and  paying  rent  up  to  the  Lady  Day  preceding,  pre-  tDe  r^*  of 
vious  to  that  day  (viz.  in  June,  1800,)  agrees  to  let  in  the  new  tenant,  and  sells  cropping 
the  Startling  crops,  and  takes  a  receipt  for  the  sale  value  thereof,  and  also  for  doee  sot 
SO/,  for  the  right  of  cropping  the  lands  from  June  18th.     The  Court  held  that  ^W^ 
.  by  this  sale  of  the  right  of  cropping  the  tenancy  is  not  to  be  considered  as  JKT'JjL 
changed,  and  the  out-going  tenant  must  pay  the  rent  for  the  time  from  Lady  c- 
Day,  1800,  to  Lady  Bay.  1801.     The  out-going  tenant  had  paid  tithes  and 
poor's  rates  for  that  time. 

3.  Dolby  r.  Hirst.   E.  T.   1819.  C.  P.  3  Moore,  636;  S.  C. 

1  B.  &  B;  224. 
Assumpsit.  The  declaration  stated  that  the  plaintiff  became  tenant  of  a  farm,  As  eeagv 
and  that  according  to  the  due  course  of  husbandry  used  and  approved  of  ia for  lheo^ 
the  country  where  the  premises  lie,  the  tenant  of  every  farm  not  being  restrict*  JJI^J  ^J 
ed  from  so  doing  by  any  special  agreement,  hath  been  used  and  accustomed  gt*w  Me 
during  his  tenancy,  to  bestow  his  work  and  labodr  in  and  about  the  manuring,  work,  la 
tiffing,  fallowing,  and  sowing  his  said  farm,  and  at  his  own  expense  to  boar,  ead 
find  and   provide  all   materials   and  necessary  things  in  and  about  such  ^P6™*  >■ 
manuring,  &c.  and  in  case  the  tenant  of  such  farms  has  Quitted  the  same  EJJ^jJ  !? 
without  having  received  the  benefit  of  such  manuring,  tilling,  $c.  accord-  coJUkm  to 
tng  to  the  due  course  of  husbandry,  that  then  the  landlord,  unless  ex-  the  coarse 
empted  therefrom  by  any  special  agreement,  is  to  make  a  reasonable  compen-  of  hatband 
tation  in  respect  of  such  Manuring,  &c.  to  such  tenant  at  the  time*  he  quitted  r7»  "n<*  for 
the  said  farm.     The  plaintiff  then  says,  that  he  was  tenant  of  the  said  farm,  j^i  f 
and  that  he  quitted,  had  bestowed  his  work  and  htbovr  and  expense  in  and  £\m  a°ria 
about  the  manuring,  tilling,  &c.  and  that  although  the1  landlord  received  the  tollable 
benefit,  that  he  had  not  received  any  equivalent.     The  plaintiff  had  a  verdict,  compens* 
On  motion  to  set  it  aside, — Per  Cur.     If  the  jury  had  deemed  it  to  be  unrea*  tion,  ate.  is* 
sonable,  they  ought  to  have  found  for  the  defendant.      We  are  satisfied  there  *  yalid  ** 
was  no  good  ground  for  contending,  before  the  jury,  that  the  custom,  or  rather  **** 
usage,  was  unreasonable.     It  affords  the  strongest  encouragement  to  good 
husbandry  of  farms;  it  is  beneficial  to  the  landlords  and  tenants  also,  the  land 
of  the  former  receiving  a  lasting  benefit  from  the  labour  and' expense  bestow- 
ed by  the  tenant,  on  payment  of  a  reasonable  compensation;  and  the  latter 
being  thereby  encouraged  to  pursue  a  good  course  of  husbandry  by  the  assu- 
rance which  he  has,  that  if  his  continuance  on  the  farm  should  not  enable  hint 
to  reap  the  foil  benefit  of  what  he  has  done,  he  will  have  a  right  to  call  on  his 
landlord  for  proportionate  compensation.     We  think  there  is  no  ground  what* 
ever  for  disturbing  the  verdict.     Rule  refused.    •  [  46  j 

TLUttlJ-ttlV  t    And  see  ante,  tit.    Covenant;  Landlord  and  Tenant;  and 
post,  tit.  Mandamus. 

9  The  property  and  possession  of  manure  continues,  before  valuation,  in  the  out-going 
tenant,  notwithstanding  his  covenant  with  tho. landlord  to*  leave  it  on  the  farm,  and  sell  it  at 
a  valuation  to  the  incoming  tenant. 

f  *£°i* >«  o  tentorial  import,  anciently  levied  under  the  name  of  scutage,  bydage,  and  til- 
tiage.  It  was  introduced  Writs  present  form  in  the  reign  of  William,  when  a  new  asses- 
ment  or  valuation  of  estates  was  made  throughout  the  kingdom;  whicn,  though  by  no  means 
a  fair  one  had  the  effect  of  raising  a  supply  of  500,000/i,  by  an  assessment  of  1*.  in  the  pound 
on  the  vahie  of  tho  estates  given  in.  The  method1  of  raising  it  is  by  charging  a  pariicolar' 
*Om  on  each  county,  according  to  the  valuation  of  1602,  And  this  sum  is  assessed  and  raised 
on  individual*. by  commissioners  appointed  in  the  act,  being  the  principal  landholders  in  tho 
county,  and  their  officers,  tjp  lo  the  year  1798,  the  land  tax  was  ari  annual  tax;  at  that  pe- 
riod, with  the  view  of  snpporting  public  credit,  and  augmenting'  the  national  resources,  it 
was  made  perpetual.  The  last  annual  act  was  the  38  Goo.  3.;  which  imposed  the  tax  faf 
the  year  at  the  rata  of  4s.  in  the  pound;  ond  it  was  made  perpetual,  it  that  rate,  by  a  statute' 
passer!  in  !he  same  year,  38  Geo.  3.  c.  60.  which  has  been  modified  and  amended  by  seve- 
rer* subsequent  statutes.  At  the  same  time  the  land  tax  was  made  subject  to  redemption  by 
the  owner  of  the  land  on  which  it  was  laid,  or,  in  dofault  of  his  redeeming  it,  to  purchase 
by  any  other  fersoor    The  turns  paid  in  either  case,  are  applied  to  the  reduotiea  of  the  na- 
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I.  COMMISSIONERS  AND  OFFICERS  CONNECTED  WITH. 
1.  Sons  v.  Asil^N.  H.  T.  1762.  K.  B.  3  Burr.  1288. 
A  pertfttn         This  was  an  action  of  debt- for  100/.,  brought  against  the  marshal  of  the 
powewod    King'g  Bench,  on  the  land-tax  act  of  33  Geo.  2.  for  acting  as  a  commissioner  * 
hold  office  °* tne  land-tax  for  the  county  of  Surrey  without  being  prdfterly  Qualified..     It 
•nay  act  as  appeared  that  the  defendant,  claiming  a  qualification  as  marshal  of  the  Court 
*  commis    of  King's  Bench,  had  acted  as  commissioner  of  the  land-tax  for  (he  counter  of 
sioaer  of    Surrey,  on  (he  21st  of  August,  1760,  being  the  time- laid  in  the  declaration, 
the  lend-     That  the  10,600/.  mentioned  in  an  act  of  parliament  made  in  the  27th  year  of 
thl      ffi   tne  )***  King  George,  an  act  for  investing  in  the  crown  the  power  of  appoint- 
«aiion*of    m8  tne  marsna^  °f  tne  Marshalsea  in  the  Court  of  King's  Bench,  &c.  had 
hit  oifioo.    been  paid  to  the  mortgagees,  and  the  prison  rebuilt  in  pursuance  of  the  act. 
That  2001.  a  year,  part  of  the  profits  of  the  marshal  of  the  Kiwi's  Bench  pri«* 
son,  arise  from  letting  rooms  in  the  said  prison.   That  the  marshal  has,  as  be- 
longing to  his  office,  a  house  to  live  in,  with  a  garden  and  a  peace  of  land  be- 
longing thereunto,  and  two  houses  for  his  officers  to  live  in,  rebuilt  also  ac- 
cording to  the  direction  of  the  said  act  of  parliament.     That  in  the  year  175^ 
|"  47  ]    he  was  assessed  by  the  'land-tax  in  the  county  of  Siirrey,  as  follows:  for  the 
prison  of  the  King's  Bench,  house,  lands,  and  gardens,  add  common  sides, 
930/..;  for  his  office  and  purqutsites  as  marshal,  200/.;  in  all  5001.;  which  as- 
sessment, on  appeal  was  reduced  to  300/.,  viz.  for  the  prison  of  the  King's 
*  Bench  house,  land,  garden,  and  common  sides,  260/.;  for  the  office  and  per- 
quisites as  marshal,  501     That  the  defendant  insisted  upon  no  other  qualifies^ 
tion  save  what  arose  to  him  as  aforesaid.     The  question  submitted  to  the 
Court  was,  whether  the  defendant  is  liable  to  the  penalty  demanded  in  the 
declaration?     Lord  Mansfield.     Is  not  his  office  a  tenement?  and  he  has  a 
qualified  freehold  in  it.     He  is  qualified  both  within  the  words  and  within  ifee* 
intention  of  the  statute.     Is  not  the  Master  of  the  Rolls  qualified  for  the  hou- 
ses which  belong  to  him  in  the  right  of  his  office?     I  know  that  the  Master 
of  St.  Catherine's  has  sat  in  parliament  under  the  qualification  of  his  office* 
2.  Rex  v.  The  Commissioners  of  Land-tax.   1  T.  R.  146. 
An  election      Mandamus  to  the  commissioners  of  (he  land-tax  to  elect  a  clerk.     The 
for  tne  of   commissioners  of  the  land-tax  are  as  such  commissioners  for  the  boose  and 
4ce  of  clerk  window-tax;  and  by  the  land-tax  act  the  receiver-general  is  allowed  2ol  in  the 
jV*£ cora  pound,  the  collector  3d.   in  the  pound;  and  the  16th  section  enacts*  that  the 
at  a  meet"' 8a^  receiver-general,  upon  the  receipt  of  the  whole  assessment  of  the  county, 
log  heM      &c*  8h&N  allow  and  pay,  according  to  such  warrant   as  shall  be  given  in  that 
fore  differ  behalf  by  the  said  commissioners,  or  any  two  or  more  of  them,  threephalf- 
ent  purpose  pence  in  the  pound  and  no  more,  to  the  commissioners'  clerks  for  their  pain* 
and  with     \n  fairly  writing  the  assessment,  duplicates,  and  copies  hereinbefore  directed, 
of  ^be^n6   a  warrants,  orders,   and  instructions  relating  thereto,  and  which  said 

tended  eleo  c^erKS  snaH  be  appointed  by  a  majority  of  acting  commissioners  present  at 
tion  being  each  respective  meeting  within  every  such  lathe,  wapentake,  tape,  ward,  or 
given  to  other  division.  A  dispute  having  arisen  with  respect  to  the  validity  of  an 
**f°  friend*  election  of  a  clerk  to  the  commissioners,  on  account  of  the  respective  claims 
er  uV'd  °^  tWO  canm^esi  an  action  was  tried  to  determine  which  of  the  two  was  do- 
on  the  ly  elected,  when  the  election  of  both  was  set  aside;  after  this  decision,  the 
groand  of  commissioners,  at  a  meeting  which  was  convened  for  the  purpose  of  putting 

enrprtse,  tiofial  debt;  and  l he  price  is  regulated  by  the  price  of  the  funds  at  the  time,  being  always 
eo  much  stock  in  the  3.  per  Cent.  Consols,  or  3  per  Cent.  Reduced,  as  will  yield  a  dividend 
exceeding;  the  land-tax  redeemed  or  purcuaued  by  one-tenth*  By  46  Geo.  3.  c.  133.  the 
fjomnrutsioners  may  exonerate  small  livings  and  charitable  institutions,  the  income  of  which? 
ie  under  1501.  from  the  land  tax,  without  any  consideration  whatever,  provided  the*  annua! 
•mount  in  tbe  whole  does  not  exceed  GOOOl 
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the  land-tax  act  into  execution,  proceeded  to  an  election  of  a  clerk  in  the  de- 
partment of  the  rates  and  duties  on  houses,  windows,  and  lights,  when  one  of 
the  former  candidates  was  elected,  without  notice  to  the  friends  of  the  other 
•candidate  that  the  election  was  made  on  that  day,  or  that  even  the  commission- 
-ers  wfere  to  meet  for  any  other  purpose  than  that  of  carrying  the  land-tax  into 
«4fect.  Per  Cur.  This  writ  of  mandamus  is  a  very  beneficial  wHt;  it  ta 
^rentable  when  there  is  no  other  specific  legal  remedy;  and  it  is  of  a  peculiar 
use  in  those  cases  where,  if  they  have  not  this  remedy,  the  contest  must  be 
productive  of  endless  mischief  and  inconvenience  to  the  litigating  parties.  If 
clerks  were  appointed  under  this  act  each  time  of  meeting  there  would  be  no 
end  to  the  elections;  but  they  receive  their  allowance  under  annual  warrants, 
and  their  appointment  is  at  least  for  a  year.  Then,  as  to  the  elections  which 
have  been  set  up,  it  was  taking  the  other  party  by  surprise;  and  the  election,  [  48  ] 
made  by  the  commissioners  when  acting  in  another  capacity,  was  illegal.— r 
Bule  absolute.     See  Cro.  Jac.  680. 


II.  LAND  WHEN  AND  WHEN  NOT  ASSESSABLE  TO. 

1.  All  Souls  College  v.  Costar.  H.  T.  1804.  C.  P.  3  B.  £P.  635. 

In  trespass  from  the  verdict  it  appeared  by  the  assessment,  that  the  parish  *f nda  PQr 
<>f  St.  Mary  the  Virgin,  in  the  city  of  Oxford,  for  the  year  1798,  All  SouhgJ^jL** 
College  was  assessed  by  the  commissioners  of  the  city  of  Oxford,  in  the  sever-  wjfoi,    *° 
al  sums  of  9/.  14s.  9rf.  for  certain  premises,  called  in  the  assessment  All  Souls  made  the 
Kitten  Court;  6/.  13s.  &L  for  certain  premises  called  Cat's  Ward;  and  9/.  10s.  land-tax 
10  l-2d.  for  about  one-third  of  the  warden's  lodgings;  all  the  premises  so  as-  P«*petoa!, 
iessed  are  locally  situated.     The  defendants,  as  land-tax  collectors  for  the  J17  *  co' 
said  parish  of  St.  Mary,  after  demand  made  upon  the  plaintiffs  And  refusal  to  l^Wata 
pay  the  several  sums  above  mentioned,  regularly  distrained  and  took  under  a  •utute, 
regular  warrant  of  distress  the  several  articles  to  the  amount,  on  the  several  which  pro 
days  therein  mentioned,  viz.  the  goods  in  the  first  count  mentioned  for  the  first-  Tided  that 
mentioned  rate  of  91.  14s.  9cl^  the  goods  in  the  Second  count  mentioned  for  *}■•  c°Hen 
the  rate  secondly  above  mentioned  of  61.  13*.  3d.;  and  the  goods  in  the  third  ,,°tBld  Mr 
count  mentioned  for  the  last  mentioned  rate  of  31.  18*.  10  l-2a\     The  counsel  which  Uio 
for  the  defendants  offered  evidence  to  prove,  that  in  the  course  of  the  lastpremisea 
century  several  houses  and  premises,  situate  in  the  city  of  Oxford,  and  asses-  then  were 
sed  to  the  land-tax  by  the  commissioners  of  the  said  city,  have  been  purchas-  or  shoald 
ed  by  several  colleges  in  Oxford,  and  added  to  those  colleges,  and  occupied  j*1*1****'11 
htj  the  members  thereof,  in  the  same  manner  as  the  premises  before  mentioned  t*  „^*t 
are  occupied  with  respect  to  All  Souls,  and  that  the  said  colleges  are  rated  to  exempt 
the  land-tax  for  the  same  by  the  city  commissioners,  and  have  constantly  paid  from  the 
such  rates.     But  this  evidence  being  objected  to  by  the  counsel  for  the  plain-  tax,  bat  ad 
ttfis,  was  rejected  by  the  learned  judge.     The  question  for  the  opinion  of  the  d|itio,u  to 
Court  was,  whether  the  plaintiffs  were  liable  to  be  assessed  to  the  land-tax  by  *  ^ ^™ltM 
the  commissioners  of  the  city  of  Oxford  in  respect  of  all,  or  any,  and  which  „ia^  £J° 
of  the  premises  before  mentioned?     And  the  verdict  was  to  be  entered  for  the  fore  the 
plaintiff*  or  for  the  defendants,  upon  the  several  counts  in  the  declaration,  ac-  act,  which 
cording  as  the  Court  should  be  of  opinion  that  the  respective  assessments  be-  mB<b th* 
fore  mentioned  were  lawful  or  unlawful.     But  if  the  (Court  should  be  of  opin-  ,tnd-|a* 
ten  that  the  evidence  offered  by  the  defendants  was  improperly  rejected,  then  {hoachaf 
4i  new  trial  was  to  be  granted.     Ptt  Cur.     We  are  of  opinion  that  buildings  ter  the  first 
of  a  college  in  one  of  the  universities  taken  into  and  made  part  of  the  college  land  tax 
between  the  paying  of  the  first  land-tax  act  and  the  act  which  made  that  tax  act.  are  ex 
perpetual  are  exempt.     But  where  a  college,  soon  after  the  passing  of  the  first  •°1Pt  fron> 
land-tax  act,  purchases  land  of  a  parish  under  a  private  act  of  parliament,       la*f 
which  provided,  that  the  college  should  pay  all  taxes  which  the  premises  were 
or  should  he  subject  to.     We  think  that  the  lands  so  purchased  aro  not  ex- 

^lnP**  i  ioi 

^  Harhibo*  v.  Bulcock.  T.  T.  1788.  T.  R.  1  H.  Bl.  168.  a  he 

The  plaintiff  was  treasurer  at  Guy's  Hospital.     By  an  assessment  he  was  wjthin*the. 

assessed  to  the  land-tax.  and  having  appealed  to  the  commissioners  against  \\mfa  0f  a 

roL.  xii.  $ 
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baipital,  tt)e  rate,  who  dismissed  hi*  appeal,  lad  his  goods  being  taken  under  a  didlrtm, 
,i9fi'"h  °°  brought  an  action  against  [he  commission  era,  setting  forth  that,  by  an  act  of  (he 
'oaiee"  Uth  of  Geo.  1.  certain  persons  were  incorporaled,  in  parsaaucc  of  the  will 
bTanoOi  of  the  founder,  by  the  name  of  president  and  governor*  of  (he  fcaafatat 
Mrmttacfe  founded  by  Thomas  Guy ,  (o  whom,  being  Incorporated,  ihe  mayor  and  coaV 
•d  is  ilie  Bwnsky  of  Loudon,  as  governors  of  St.  Thomas's  Hospital,  demised  aaolhar 
*l»«i«r-  "■  piece  of  land  in  the  parish  of  St.  Thomas,  Southward,  on  which  many  houses 
incident  10  j^  Btood,  but  which  the  said  president  and  governors,  by  virtue  of  lie  pow- 
w"  hin^Us"  e™  vested  in  them  by  the  act  of  parliament  and  the  wi"  of  the/  feuader,   p  " 


•lampiim  cd  down,  and  in  Iheir  place  built  another  square  in  addition  to  and  < 
in  ihatn»d  eating  with  the  hospital,  in  which  square  the    plaintiff's    house,  i*   silaeied. — 
(unci.       That  the  plaintiff  paid  no  rent  for  it,  but  occupied  it  as  iocbdest  to  hie  office- 
The  Court  held  this  being  a  building  within  the  limits  of-  the  hospital,  sot  set 
nor  yielding  any.  profit,  bat  in  the  occupation  of  »  necessary  oftce*,  cornea  un- 
der the  exemption  of  the  act. 

Ill    HOW  FAR  DECISIONS  OF  COMMISSIONERS  CON- 
CLUSIVE. 

I.  Patcbett  v.  B«ncho*t.  T.  T.  1 797.  K.  B.  7  T.  R.  iff. 
As.  sdjad).       fhe  cattle  were,  taken  under  a  warrant  of  distress  for  the  aggregate  amnnat 
inVcan)      9?  44veral  taxes,  one  of  which  was  land-tax  on  some  woods,  which  the   plain 

oiimuqu*  tiff  tad  at  the  time  of  the  distress  refused  to  pay,  though  he  vas   ready    and 
°"E*K*  offered  to  pay  the  rest;  if  the  defendant  would  hare   taken  tham   only.     Thai 
eonijtin'fi.  ground  of  the  plaintiff's  objection  to  pay  that  particular  assessment   was-  be- 
ta »pp«jii  if  cause  it  was  to  raise  a  sum  lor  the  use  of  the  parish,  over  the  proportion  of 
fi?«^'Hh«\*  lne  land-tax  for  that  parish  payable  to  government;  and  he  appealed!  to  tost 
srit  pro       commissioners  appointed  under  the  act   of  parliament,  who,  upon  liearing  tha) 
ctfdijig,      parties,  confirmed  for  the  whole.     The  judge  thought  that  as  tha  oltj»ctioa- 
able  tax  had  been  confirmed  on  the  appeal,  it  could  not  now  he    questioned   in- 
this  action,  and  that  it  was  sufficient  for  the  dofendaata  to  show  a  general  right 
V? distrain;  and,  thereforo,  he  nonsuited  the  plaintiff,  with  liberty   to  move  to- 
spt  aside  tl>e.  nonsuit;  radon  motion  for  that  purpose,   the   Court  reeseed  ta> 
mterfere.. 

2-  BnApmjifY  r.  WaiQKT.  H.  T.  17(fl.  K.  B.  2  Song.  694. 

Oj,|artM      j*i,ctip»  of  replevin.     The  defendant  made   conusance  as  the  bailiff  of  A.r 

•;*■!**-     and  then  slated,  that  B.  and  C.  were  seized  in  fee  of  tha  Joctu  t»  fiia;  and  that 

wt5o?S     ^er>  °J'  indenture,  did  bargain  and  sell,  alien,  release,  and, confess  the  sasn*> 

■ny  djeW  *°  -Pn  u's  oe,'ra  an^  S8H|g"s-  'a  fee-farm,  for  ever,  yielding,  and1  paying  yearly,. 

iion,d«jij  to  &,  his  heirs  aud  assigns  forever,  by  half  yearly  payments,  at  a  place  and* 

•sii  d',  'of   on  the  times  mentioned  a  yearly  rent  without  any  deduction,  defarcalioa,  on 

VEr?*'?'* a^*-  ewe<11>  for'  °*  '*  •■/  resP^c'  whatsoever.     That  seisin   we*  delivered  to 

[  4P  I     him  accordingly,  and  a.  became  and  was  seized  in  fas  of  tha  toait  m  eao,  audi 

a  St  'id^lit™?  and  was  seized  m  fee  of  the  fee-farm  rent  by  the  said  indenture  of 

wrig^a?  feoffment  so  reserved  and  made  payable  to  him,  his  heirs,  and  asatgna;  then 

.-.i.  -  j  tjie  said  fee-farm  rent  to  A.,  and  aliagcs,  that  the  said  icavftiasj, 

ilf-year  was  in  arrear,  and  that  ibe  goods  vexe  taken  as  a  dav 

iroe.     Plea  in  bar  as  to  part  of  the  said  sum,  that  by  the  land* 

lant   was  assessed  in  the  fecuj  in  gbo>  and  that  ho  had   aright 

keep  hi  bis  hands  the  said  sum  so  assessed.     The  Court  decia*- 

n,  thai  the  rent  should  be  paid  without  any.  deduction  for  tha 

founded  themselves  on  the  authority   of  tha  cases  cited  ffcosa 

d,  Salkeld,  Carthew,  and  1 1  Mod,  2. 

is  v.  PntTCiiARD.  M.T.   17M    K.  B.  4T.  R2  S.  P.  Psa- U 
chaho  v.  Hetwood.  H.  T.  1600.  K.  B.  8  Id.  4«8. 
HassM  The  plaintiff's  dwelling-house  stands  on  the  ground  which   vas  fcraneiry 

Una,  «b  Vart  of  ,he  8round  and  soil  of  ,he  Tiver  Thames,  enclosed  and  embanked  in 
banked™  pursuance  of  7  Geo.  3.  c.  37.  and  paying  the  quit  rent  imposed  by  that  statute, 
rraaflhb  which  v.;  as  passed  for  completing  the  bridgn  across  tha  river  ThaSMS,  he. — 
THMrheii'iri  The  house,  was. built  ihcrcon. after  making-  of  Ibe  embankment      The  defend* 


tARCBNY.  » 

%%\  Iras  regularly  assessed  in  respect  of  his  house  to  the  fand-tat  under  the  peftnaacsj 
land-tax  act,  2?  Geo.  3.  and  for  non-payment,  the  defendant  distrained  in  the*f th*  7 
tegular  way.     The  plaintiff  at  the  time  of  the  assessment  and  distress  was  ^  °wbicl) 
iwfflief  tha  oWner  nor  proprietor  of  the  ground  whereon  his  house  is  erected,  reg,f  lnof6 
feat  he  efcbupied  the  he«se  as  tenant  only.  lane*  in  the 

.    Ftf  Cktri     T-hts  fuestidfl  depends  oh  the  constriction  of  the  f  Geo.  3.  c.  ewoers  Arts 
37;  the  51st  section  of  which  (after  enabling  private  persons  to  enclose  and from  ***••• 
embank  at  their  own  expense,  under  the  direction  of  the  mayor,  &c.  of  Lon-  ?J*  JJJll1* 
<Ion)  enacts,  that "  the  ground  and  soil  of  the  said  river  so  to  be  Enclosed  and  TO10d  to 
embanked  in  the  front  *f  every  such  respective  wharf  or  ground,  should  vest,  tne  general 
■and  the  same  was  thereby  vested  in  the  owner  or  owners,  proprietor  or  pro-  !me%tax  iai 
fririeforsof  such  adjoining  wharf  er  grounds,  according  to  his,  tier,  or  (heir  res-P**"*  by 
|>ective  estates,  trusts,  or  interests  therein,  free  from  all  taies  and  assess-  Sj^I. 
-tnents  whatsoever. w    The  question  is,  whether  this  house,  which  has  been 
built  on  soil  recovered  from  the  river,  be  liable  to  be  assessed  by  the  land-tax 
levied  under  an  act  uassed  since  that  time?     It  cannot  be  contended  that  a 
tsubsequeat  act  of  parliament  will  not  cantroul  the  provision  of  a  prior  statute, 
if  It  were  intended  to  have  that  operation;  but  therenre  several  cases  in  the 
feboks  to  show  that  where  Hie  intention  of  the  legislature  was  apparent,  that 
the  subsequent  act  should  not  have  such  an  operation,  there,  even  though  the 
Vords  of  su6h  statute,  taken  strictly  and  grammatically,  would  repeal  a  form- 
er act.     The  courts  of  law,  judging  for  the  benefit  of  die  subject;  Jiawe  held, 
"      they  ougfct  nut  to  receive  such  a  construction. 


3,atCeng~  See  th&    Receiving  Stolen  Goods;  Robbery;  Threatening  t  ti  j 
Letters. 

I.  DEFINITION  OF,  p.  52. 
II.  RELATIVE  TO  THE  TAKING  NECESSARY  CONSTITUTE 
THE  OFFENCE. 

(A)  Ik  esNBiui,  p»  53. 

(B)  In  >  articular. 

f  si.  Where  the  possession  of  property  Is  obtained  by  fraud,  or  with  ah  ori- 
ginal fraudulent  design,  p.  56.  2nd.  Where  the  possession  of  property  is 
obtained  without  any  original  fraudulent  design,  but  afterwards  fraudulently 
converted,  p.  61 .  3rd.  Where  possession  is  obtained,  not  only  by  the*  delivery 
of  the  property  to  the  defendant,  bet  by  the  right  of  property  passing  to, 
p.  67.  4th.  Where  the  consent  of  the  owner  to  the  taking  is  express  or  im-  - 
plied,  p.  69. 

«L  RELATIVE  TO  THE  CARRYING  AWAY  NECESSARY  TO 
CONSTITUTE  THE  OFFENCE,  p.  70.  ^ 

IV. FELONIOUS  INTENT  WITrf  WHICH 

tHE  TAKING  AND  CARRYING  AWAY  IS  EFFECTED,  p.  7  L 

V. DIFFERENT   DEGREES    OF    LARr 

CENY,  p.  72. 

VI. KIND  OF  PROPERTY  IN  RESPECT 

OF  WHICH  LARCENY  MAY  BE  COMMITTED. 
1st.  In  oeneral,  p.  73 
4oe\  In  paeticular 

(A)  Of  THINGS  JLFFIXED  TO  OR  CONNECTED  WltH  THE  REAL  ESTATE',  p.  72. 

(B)  Of  records,  p.  75. 

(C)  Of  wills,  p.  75  • 

(D)  Of  cuosesin  action,  p.  75. 

(E)  Of  akimals  aicd  cattle,  and  of  things  feu  je  naturjb. 
1st.  In  general,  p*.  77.     2nd.  In  particular. 

la)  Of  fish.     See  ante,  tit.  Fish  and  Fishing,     (b)  Of  game.  See«nfcf  tit 
Game*    (c)  Of  horses  See  ante,  tit.  Horses  • 

*  The  Court  of  Exchequer  will  not  declare  the  land  fax  on  an  estate  to  have  been  redeem- 
ed'merely  for  the  benefit  of  a  trustee  for  sale,  and  to  supply  un  alleged  defect,  although  suth 
"~J ~:~~  has  in  fret  taken  place;  sec  Ex  part*  Sparks,  M  M'Clel-  518. 
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(F) 


Or  letters,  p.  77. 

Of  stealing  from  wrecks,  p.  79. 

(H) GOODS  IN  PROCESS  OP  MANUFACTURE,   I).  79. 

L  52  |  VII.  RELATIVE  TO  THE  PERSON  BY  WHOM  LARCENY 
MAY  BE  COMMITTED,  AND  HOW  FAR  IT  IS  AGGRA- 
VATED BY  THE  RELATIVE  SITUATION  OF  OFFENDER. 

(A)  OF  A  PARTY  STEALING  HIS  OWN  GOODS,  p.    80* 

(B)  Of  AGENTS,  BANKERS,  BROKERS,    &.C.;  p.  80. 

(C)  Of  CLERKS,  SERVANTS,  &C.  OF  PRIVATE  PERSONS,  p.  80; 

(D)  Of  CLERKS,  SERVANTS,  &.C.  IN  POST  OFFICES,  p.  81. 

(E)  Of  LODGERS  AND  TENANTS,  p.  84. 

VIII.  RELATIVE  TO  THE  OFFENCE  BEING  COMMITTED 
IN  PARTICULAR  PLACES. 

(A)  In  churches,  p.  85. 

(B)  In   dwelling-houses,  counting-houses,  SfC     See  onftr,  tksv 

Burglary;  Housebreaking. 

(C)  On  board  vessels,  p.  85. 

IX. — COMMITTED 

BY  STEALING  FROM  THE  PERSON,  p.  86.     See/xtf,  til. 
Robbery. 
X. VALUE   OF  THE  THINGS   TA- 

Ltrceny  KEN,  p.  87. 

confuted  ar     xj INDICTMENT.  See  on/e,  tit.  Indict- 

common  . 

i         #l  mem. 

f^niful      XII. — EVIDENCE,  p.  87. 

taking  and  XIII RESTITUTION,  p.  87. 

carrymja   XIV. PUNISHMENT,  p.  87. 

way  of  the  .    ,,  

^S^t  I.  DEFINITION. 

the  owoer        Rex  v-  Bajeley.  179D.  Old  Bailey.  2  Leach  8d8;  2  East,  P.  C.  838. 
with  a  felo      In  this  case  it  was  said  by  the  judges,  that  larceny  consisted  at  common* 
niooia  in      law  in  the  wrongfully  taking  and  carrying  away  of  the  persona)  goods  of  the 
tent  to  con  owner,  with  a  felonious  intent  to  convert  them  to  the  use  of  the  offender, 
vert  them  _______ 

If  Sllrf    IL  RELATIVE  TO  THE  TAKING,   NECESSARY  TO  CONSTI- 
fcndar,*  TUTE  THE  OFFENCE.! 

|_  53  1  (A)  In  general. 

1.  Rex  v.  Wilkinson.  Oct.  Sess.  1821 .  Old  Bailey.   1R.^R  470. 
The  owner     Indictment  for  larceny.     It  appeared  that  the  prosecutors  were  lightermen 
4>f  property  and  agents,  and  were  employed  by  A.,  a  merchant,  who  delivered  them  war- 

*  Thii  definition  construed  with  the  strictness  which  the  law  require*  in  criminal  cases, 
wad  found  to  be  too  limited  in  its  operation,  both  with  respect  to  tho  description  of  the  pro- 
perty taken,  as  also  to  the  modo  of  acquiring  poseossion,  and  was  gradually  extended  to  a 
variety  of  cases  not  fulling  within  the  precise  term  of  the  definition.  These  instances  in 
the  court o  *f  time,  by  reason  of  a  more  extended  commerce,  and  increasing  population  bad 
become  extended  to  an  inconvenient  number;  and  being  dispersed  m  many  acts  of  parlia- 
ment, hud  rendered  the  knowledge*  of  this  branch  of  the  law  difficult  and  uncertain.  To* 
remedy  this  inconvenience,  the  statute  7  oV  8  Geo.  4  c.  27.  after  reciting  the  expediency  of 
repealing  various  statutes  then  in  force  in  Eng'and,  relative,  among  o'her  matters,  to  Jaseenyv 
nod  other  offences  of  stealing,  and  to  burgolry.  robbery,  and  threats  for  the  purpose  of  rob- 
bery or  of  extortion,  and  to  embezzlement,  (also  pretences,  and  the  receipt  or  stolen  pro- 
perty in  order  that  the  provision*  contained  in  those  statutes  might  be  amended  and  consol- 
idated into  one  act,  enumerates 'he  various  statutes  upon  those  subjects,  aud  declares  that 
ail  these  acts  or  parts  of  acta,  and  ull  *.ho  acts  continuing  or  perpetuat  n^  any  of  the  acts  or 
parts  of  acts  thereinbefore  referred  to,  so  fur  only  as  related  to  continuing  or  perpetuating 
the  same  respectively,  shall  continue  in  farce  until  the  last  day  of  Jane,  18 £7,  and  after  that 

•^"^■■SSSJ^    ■■       mmumm  ^  ■  — 1       ■■-■■■—   —    ^— — y 

f  There  ^:ust  be  a  taking  ctilior  actual  or  constructive,  to  constitute  larceny.  Actual, 
where  the  goods  have  been  taken  out  of  the  owners  possession  against  his  will,  or  without 
his  consent.  Constructive,  whore  tho  ovvnur  delivers  tiio  good*,  but  either  does  not  there- 
by divest  himself  of  the  legal  possession,  or  the  possession  of  the  goods  has  been  obtained 
fro. U  him  by  fraud,  and  it)  pursyancp  pf  a  previous  intent  to  steal  U»em. 
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fliitti  properly  filled  up,  to  enable  them  to  pass  the  nux  vomica  through  the    [  54  ] 
Custom-House,  for  exportation  to  B.     The  quantity  was  thirty  bales  of  nux  m*y  be 
vomica.     This  commodity  paid  no  duty,  but  for  the  home  consumption  there  l"illv  0*. 
was  a  duty.     M.  and  Co.  entered  the  bales  for  a  vessel  about  to  sail  to  B.  I2jj?m.  * 
then  lying  in  the  London  docks;  and  having  done  what  was  necessary,  deli-  way  from* 
vered  C.  the  cocket-bill,  and  warrants  to  D.,  considering  him  as  the  owner;  bailee  who. 
and  M.  &  Co.  gave  a  bond  to  government  with  D.,  under  a  penalty  to  export  hu  an  m 
these  goods.     They  were  to  be  paid  for  lighterage  and  for  their  services.  Af-  '{j™* '* 
ter  this.  M.  &t  Co.  employed  the  prisoner  as  their  servant,  who  was  a  lighter-  r*f      * 
man  (and  who  had  originally  introduced  D.  to  them),  to  do  what  was  necessa- 

day  shall  be  repealed,  eicept  ao  far  as  any  of  the  taid  acts  may  repeal  the  whole  or  any  part 
of  any  other  acts,  and  except  as  to  offences  committed  before  or  upon  the  last  day  of  June,  with 
.a  proviso,  sect.  2.  that  nothing  in  that  act  should  in  any  wise  affect  or  alter  such  part  of  any  act 
as  relates  to  the  Post-office,  or  to  any  branch  of  Uie  public  revenue,  or  to  the  naval,  military, 
victualling,  or  otber  public  stores  of  his  Majesty,  his  heirs  or  successors,  except  the  acts  of 
81  Eliz.  and  22  Car.  2.  which  are  tboroinbefore  repealed,  or  any  act  relating  to  the  Bank 
of  England  or  South  Sea  Company.  These  statutes  having  been  repealed,  the  statute  7 
db  8  Geo.  4.  e.  29.  was  passed,  which  consolidated  and  amended  the  laws  in  England  rela- 
tive to  larceny,  and  oiber  offencos  connected  therewith,  and  came  into  operation  on  the  Is* 
July,  1827. 

A  List  of  the  Statutes  relating  to  Larceny,  which  are  either  wholly  or 
partially  repealed  by  the  Stats.  7*8  Geo.  4.  c.  27. 
Statutes  wholly  repealed. 
22  &  23  Car.  2.  c.  7. 
3W,sM.  c.  9. 
6*  Ann.  c  9.  (vnlgo, 
5  Ann.  c.  6.) 
12  Ann.  st.  I.e.  7. 
1  Geo.  1.  st.  2.  c.  48. 

5  Geo.  1 .  o.  28. 

6  Geo.  1.  c.  16. 

4  Geo.  2.  c.  32. 

14  Geo.  2.  c.  6. 

15  Geo.  2.  c.  84. 
.24  Geo.  2.  c.  45. 

25  Geo.  2.  c.  10, 
29  Geo.  2.  c.  30. 
31  Geo.  2.  c.  35. 

5  Geo.  3.  c.  14. 

6  Goo.  3.  c.  86. 
6  Geo.  3.  c.  48. 
9  Goo.  8.  c.41. 

10  Geo.  3.c.  18. 
10  Geo.  3.  c.  48. 
13  Geo.  3.  c  3*2. 
Statutes  partially  repoaled. 
4W.&M.  c.  23. 
10  W.  3.  c.  12.  (11 
W.  3.  c.  23.) 

1  Ann.  st.  2.  c.  9. 
13  Ann.  c.  21.  (vulgo 

12  Ann.  st.2.c.  18.) 
4  Geo.  1.  c.  11. 
2Geo.  2.c.  25. 

25  Geo.  2.  c.  63. 

26  Geo.  2.  c.  19. 
30  Geo.  2.  c.  24. 

2  Geo.  3.  o.  29. 
By  the  statute  7  It  8  Geo.  4.  c  28.  s.  14.  it  is  enacted,  "  that  whonover  this  or  any  other 

statute  relating  to  any  offence,  whether  punishable  upon  indictment  or  summary  conviction, 
in  describing  or  referring  to  the  offence,  or  the  subject-matter  on  or  with  respect  to  which 
it  shall  be  committed,  or  the  offended  party  affected  or  intended  to  be  affected  by  the  offonce, 
faath  used  or  shall  u*e  words  importing  the  singular  number  or  the  masculine  gender  only, 
yet  the  statute  shall  be  understood  to  include  several  matters  as  well  as  one  matter,  and  sev- 
eral persons  as  well  as  one  person,  and  females  as  well  as  males,  and  bodies  corporate  as 
well  a*  individuals;  unless  it  be  otherwise  specially  provided,  or  there  be  something  in  the 
subject  or  context  repugnant  to  such  construction:  and  whenever  any  forfeiture  or  penalty 
is  payable  to  a  party  agrteved,  it  shall  be  payable  by  a  body  corporate  in  every  case  where; 
bucU  body  shall  he  the  party  agrioved, 


e.  JO  of  the  Carta  de  Foresta. 
3  Edw.  1.  c  20. 
21  Edw.  1  st.  2. 

1  Edw.  3.  st.  1.  e.  8. 
P 1  Hen.  7.  c.  7. 
21  lien.  8.  c  7. 

21  Hen.  8.  c.  11* 
23  Hen.  8.  e.  1. 
31  Hen.  8.  c.  2. 
33  Hen.  8.  c.  1. 
35  Hen.  8.  c  17. 

2  <fc  3  Edw.  6.  c  33. 
.6*6  Edw.  6.  c.  9. 

5  Eliz.  c  10. 

5  Eliz.  c.  21. 
31  Eliz.  c.  4. 
?9  Eliz.  e.  15. 
48  Eliz.  c.  7. 

3  Jac.  l.o.  13. 

7  Jac.  1.  c.  13. 
15  Car.  2.  c.  2. 

22  Car.  2.  c.  5. 

84  Edw.  3.  c  22. 
37  Edw.  3.  c.  19. 

8  Hen.  6.  c,  12. 
33  Hen.  6.  c.  1. 
87  Hen.  8.  c.  8. 

1  Edw.  6.  c.  12. 

4  It  5  Ph.  *M.  c.  4. 
13  Eliz.  o.  25. 
18  Eliz.  o.  7. 
31  Eliz.  c  12. 

2 Jac.  I.e.  27. 
22  &.  23  Car.  2.  c.  25. 
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13  Geo.  3.  c.  33. 
16  Geo.  8.  c.  30. 
21  Geo.  3.  c.  68. 

21  Geo.  3.  c.60. 

22  Geo.  3.  c.  58. 
81  Geo.  3.  c.  35. 
81  Geo.  3.c.  51. 
39  Geo.  3.  c.  85. 
42  Geo.  3.  c.  67. 
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*•  LARCENY.— Of  the  Taking  fuct$$*ry. 

ty  respecting  the  nux  vomica,  to  convey  the  goods  from  E,  where  they  Wet* 
to  the  vessel  at  the  London  docks,  and  lent  their  boat  with  the  naftie,  M.  Si 
Co.  upon  it,  to  enable  htm  so  to  do.  The  prisoner  accordingly  went  and  got  the 
nax  vomica,  by  an  order  commanding  the  person  who  had  the  possession  of  it 
to  deliver  it  to  D,  The  bales  were  marked  E.  4.  to  3d.  When  t|ie  prisoner 
received  the  cargo,  instead  of  taking  it  to  the  ship,  be,  one  W.  M.  and  the 
other  prisoner,  JT  M.,  took  the  boat  to  F.,  a  wharfinger  and  there  unloaded  it 
into  a  warehouse,  which  W.  M.  had  hired  three  weeks  before,  and  which 
they  had  used  once  before.  The  two  prisoners  and  W.  M.  Were  there  em- 
ployed a  long  time  in  unpacking  the  bales,  taking  out  the  nux  vomica,  repack- 
ing it  in  smaller  sacks,  and  seeding  it  by  a  waggon  to  London,  and  refilling 
the  marked  bales  with  cinders,  and  other  rubbish,  which  they  found  on  the 
wharf.  The  prisoner  then  put  the  bales  of  cinders,  &.c,  on  board  the  boat, 
took  them  to  the  vessel,  hailed  the  vessel,  and  said  he  had  (bitty  bale*  of  nux 
vomica,  which  were  put  on  board,  and  remained  so  for  two  or  three  days, 
when  the  searcher  ot  the  Customs  discovered  the  fraud.  M.  &  Co.  admitted 
that  they  had  not  been  called  on  for  duties,  nor  sued  upon  the  bond,  thoargh 
the  bond  remained  uncancelled.  The  defence  was,  which  D.  was  called  to 
prove,  that  the  goods  were  not  his,  D.'s,  but  that  he  had,  at  W.  M,'s  desire, 
lent  his  name  to  pass  the  entry;  and  that  he  had  done  so,  but  did  not  know 
that  it  was  a  smuggling  transaction,  or  that  the  object  was  to  cheat  govern- 
ment. Four  of  the  judges  doubted  whether  this  was  larceny,  because  there 
was  no  intent  to  cheat  M.  $  Co.  or  to  charge  them,  but  the  intent  was  to  cheat 
the  crown:  seven  of  the  judges  held  it  a  larceny,  because  M.  &  Co.  had  a 
||  66  ]  right  to  the  possession  until  the  goods  reached  the  ship;  they  had  also  an  inter- 
est in  that  possession,  and  the  intent  to  deprive  them  of  their  possession  wrong- 
fully and  against  their  will,  was  a  felonious  intent  as  against  them;  because  it 
exposed  them  to  a  suit  upon  the  bond. 

2.  Rex  v.  Bra m ley.  Surrey  Sess.  1822.  1R.&R.  478. 
And  if  a         The  indictment  charged  the  prisoner  with  a  burglary  in  the  dwelling-house 
jest  owner  0f  one  x.,  and  with  stealing  a  box  of  various  articles  of  property.     The  arti- 
ty  knIT    c*ea  were  tile  Pr°Perty  of  a  female  friendly  society,  established  ukider  the  sta- 
it  from  the  tute  33  Geo.  3.  c.  54.  and  the  rules  and  regulations  of  which' had  been  exhi- 
«peraon  in    bited  to,  and  allowed  and  confirmed  by  the  sessions,  as  directed  by  that  sta- 
*  whose  ni  tute.     The  society  held  their  meeting  at  a  public-house  kept  by  T.,  the  per- 
**y  'h!?'    8on  nientioned  in  the  indictment;  and  the  funds  of  the  society  were  kept  in  the 
responsible  D0X>  wn*cn>  w*tn  tne  funds  it  contained,  was  always  deposited  in  a  bedcham- 
for  its  lafe  her  in  the  house  of  T.,  after  the  meetings  of  the  society  had  ended.     It  was 
ty,  he  if      directed  by  the  rules  of  the  society  that  the  box  should  remain  in  the  custody 
aailty  ef    of  the  landlord  of  the  house,  or  any  person  whom  the  society  should  appoint, 
larceny.*    he  being  responsible  for  whatever  effects  were  lodged  therein.     The  prisoner 
was  convicted;  but  a  case  was  reserved  for  the  opinion  of  the  judges  upon  the 
question,  whether,  considering  the  situation  in  which  the  prisoner  stood  with 
respect  to  to  this  property,  the  conviction  was  proper.     The  judges  were 
wh?finds    c*ear* tnat  ** tne  landlord  was  answerable  te  the  society  for  the  property,  the 
property,    conviction  was  right. 

knowing'  3.  Cartsight  v.  Green.  1802.  Old  Bailey.  2  Leach,  C.  L.  952.  n. 

the  owner,  On  a  case  reserved,  it  was  resolved,  that  a  party  who  finds  property,  know- 
b  guilty  of  jng  tne  owner,  and  retains  it,  is  guilty  of  larceny. 

"■^■r-t  4.  Kex  v.  Wynne.  1786.  Old  Bailey.  2  East,  P.  C.  664;  S:  €.  1  Leach, 
So,  if  he  413.  Rex  v.  Lamb.  2  East,  664.  Rex  v.  Sear.  1789.  Old  Bailey, 

ought  by  in  Leach,  415. 

aVceruUied  T^  P"sone1,  was  a  hackney  coachman.  The  box  in  question  had  been 
the  name  ^  m  *oe  coaco>  m  consequence  thereof  the  prosecutor  went  next  morning 
and  reei  *  Bot  if  there  be  joint-tenant*  or  tenants  in  common  of  a  personal  chattel,  and  one  of 

dence  of     thorn  carry  it  away  and  dispose  of  it  to  his  own  use,  this  is  no  larceny;  1  Hale,  513.     &% 
the  owner,  if  *  Wl^e  c*ri7  tway  ind  convert  to  her  own  use  the  goods  of  her  husband,  it  is  no  larceny; 
1  Hals/514;  1  Leach,  47.  abridged,  post. 

t  But  not  if  he  is  ignorant  of  the  owner,  3  last.  108;  1  Haw*:  32,  38;  f  Hate,   500s  al- 
though be  may  deny  the  finding  or  secreting  the  property. 
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t*  the  coach-office,  and  found  the  number  of  the  coach  from  the  nickname  ef  [  66  ] 
tbe  coachman,  and  shortly  afterwards,  as  the  prosecutor  was  going  along  Hoi- 
bora,  he  discovered  both  the  coach  and  coachman,  waiting  at  the  door  for  his 
fare,  and  immediately  took  him  by  his  collar,  when  the  prisoner  said,  "  Sir,  1 
and  my  wife  were  at  your  house  this  very  day  with  the  box,  but  I  did  not 
leave  it,  because  no  person  was  at  home  to  pay  the  three  guineas  you  offered 
for  finding  it,  and  wanting  money  very  much,  I  carried  it  to  one  M.,  a  jew." 
The  prosecutor  and  the  prisoner  went  together  immediately  to  the  Jew's  house; 
the  jew  produced  the  box,  but  on  examination  it  was  found  uncorded,  with  the 
hasps  forced  off,  and  two  bonds  with  the  papers  out  of  several  pocket-books, 
and  several  articles  were  missing.  The  prisoner  acknowledged  that  he  had 
uncorded  the  bux,  and  looked  at  some  of  the  things,  but  denied  having  taken 
any  of  them  away.  The  judge  who  tried  the  prisoner,  observed,  that  as  the 
prisoner  had  not  originally  taken  possession  of  the  property  himself,  but  had 
it  thrown  upon  him  by  the  negligence  of  the  prosecutor  in  leaving  the  box  be- 
hind him  in  the  coach;  no  felonious  intent  could  be  supposed  to  exist  in  his 
mind  at  the  moment  the  property  was  first  acquired;  and  although  the  subse- 
quent circumstance  of  hie  keeping  it  tiH  it  was  advertised,  was  a  breach  of 
moral  duty,  U  could  not,  of  itself  be  legally  considered  as  a  criminal  conver 
sion.  The  jury  found  the  prisoner  guilty;  and  the  twelve  judges  affirmed  the 
verdict. 

(B)  In  particular. 
1st.   When*  ike  possession  of  property  is  obtained  by  fraud,  or  with  an  origiml 

fraudulent  design* 
!.  Rex  v.  Oliver.  H.  T.  1*12.  C.  P.  Cited  4  Taunt.  274.  S.  P.  Rex  ▼. 

Aickles.  2  East,  P.  C.  675. 
The  ptisoner  having  obtained  a  quantity  of  gold,  went  to  a  public  house  in  the  T00  V** 
neighbourhood  of  Newcasllg-upon-Ty  re.  W.T.  the  prosecutor,  who  was  groom  tl#.n  •*  ... 
to  J.  H.  and  who  had  about  him  notes  belonging  to  his  master  to  a  considerable  Sooeueau* 
amount,  happened  to  enter  the  room  where  the  prisoner  was;  soon  after,  the  mo§t  ease? 
prisoner  took  an  occasion  to  make  a  display  of  his  gold,  when  a  conversation  re-  depends  ocp 
epectmg  it  ensued  between  the  prisoner  and  the  prosecutor,  and  the  prosecutor  the  intst 
expressed   a  wish  that  the  prisoner  would  oblige  him  with  some  gold  in  ex^  5Lr*ml?oV 
change  for  notes  and  silver.     The  gold  was  not  to  be  purchased  at  an  advan^'jJJJ^J^Jg 
ced  price,  but  was  to  be  taken  at  its  legal  currency.     The  prisoner  stated,  ^ 
that  if  it  would  be  any  material  accommodation  to  the  prosecutor,  and  the  pro-    [  9%  J 
secutor  would  do  him  the  same  kindness  on  a  future  occasion,  he  would  let 
him  have  some  gold  in  exchange  for  notes  and  silver.     This  was  done  to  a* 
small  amount.    The  prisoner  then  observed,  that  if  it  would  be  of  any  materi- 
al service  to  the  prosecutor,  he  would  procure  him  a  considerable  further  quan- 
tity of  gold,  if  the  prosecutor  would  lay   down  notes  to  the  amount.     Upon 
this  tbe  prosecutor  paid  down  to  the  prisoner  351.  in  Bank  notes,  which  the 
prisoner  took  up  and  went  out,  promising  to  return  immediately  with  the  gold. 

*  The  taking  and  carrying  away  must  be  felonious,  that  is,  done  animus  furandi,  ovaatho 
eivil  law  expresses  it,  lucri  causa.  Where  a  man,  bavins  the  animus  furandi,  obtains,  in 
pursuance  thereof,  possession  of  tbe  good*,  this  is  considered  such  a  taking  (even  although 
there  be  a,  delivery  in  fact)  as  te  constitute  larceny.     In  cases  of  this  description  the  adop*  ' 

lion  of  some  trick  or  artifice  is  usually  practised  for  the  purpose  of  obtaining  possession  ef 
the  good*;  ancf,  although  that  may  be  material  in  leading  »o  the  conclusion  respecting  ibo 
purpose  for  which  the  goods  were  obtained,  yet  such  trick  orlariifice  is  not  necessary,  provi- 
ded the  animus  forandi  exists.  As  were  the  prisoner  was  Hired  for  tho  special  purpose  of 
driving  sheep  from  one  fair  to.  another,  and  instead  of  doing  so  drove  them  the  following- 
morning  after  he  had  received  them  a  different  road  and  sold  theno>  the-  jury  having  feuejf^ 
that  at  the  time  he  received  ihe  sheep  lie  intended  to  convert  them  to  bis  own  use,  and  not; 
drive  ibem  to  the  specified  fair,  tho  judges  were  unanimous  of  opinion*  that  he  was  rightly  . 
convicted  of  larceny;  Rex  v.  Stock,  1  R.  fc  M.  87;  Rex  v.  Walsh,  1  R.  &  R.2I5?  Rex  v. 
Parkin,  1  R.  &  M.  45:  Rex  v.  Cramp,  t  Car.  It  P.  658.  In  all  cases  of  larceny,  the  qeet- 
tion  whether  the  defendant  took  the  goods  knowingly  or  by  mistake,  whether  he  tool;  then* 
bona  fide  under  a  claim  of  right  or  otherwise,  and  whether  he  took  them  with  ai*  intent  to* 
return  them  to  the  owner,  or  to  deprive  tho  owner  of  them*  altogether,  and  to.  appropriate)  or 
convert  them  to  his  own  use,  are  questions  entirely  for  the  consideration  of  (he  j"ryr  to»hs* 
determined  by  them  upon  a  view  of  tho  particular  foots  of  the  case. 
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*fbe  prisoner  did  not  return,  and  the  prosecutor  never  saw  him  ubtil  he  wuf 
apprehended.  Wood,  B.,  held,  that  the  case  clearly  did  amount  to  larceny, 
if  the  jury  believed  the  intention  of  the  prisoner  was  to  run  away  with  the 
note*,  and  never  to  return  with  the  gold;  and  whether  the  prisoner  had  at  the 
time  the  animus  furandi  was  the  sole  point  upon  which  the  question  turned. 
As  to  what  had  been  said  in  regard  t6  parting  with  the  property,  it  had  been, 
in  truth,  never  parted  with  at  all.  That  could  only  be  done  by  contract, 
which  required  the  assent  of  two  minds :  that  here  was  not  the  assent  ot  the 
mind,  either  of  the  prosecutor  or  the  prisoner.  The  prosecutor  only  meant 
to  part  with  his  notes  in  the  faith  of  having  the  gold  in  return,  and  the  prisoner 
never  meant  to  barter,  but  to  steal. 

2.  Rex  v.  Patch.   Feb.   Seas.  1782.  Old  Bailey.    1  Leach,  258.     Rex  v. 

Moore.  April.  Seas.  1784.  Old  Bailey.   Leach,  314;    S.  C.  East,  P.  C. 

679.  &  P.  Rex  v.  Watson.  Dec.  Sess.  1794,  Old  Bailey.  2  Leach,  640;. 

S.  C.  2  East,  P.  C.  680. 

A*  in  the        The  prisoner  and  two  other  persons  who  had  made  their  escape,  had  joined1 

common  in  company  with  the  prosecutor  in  the  street,  and  after  walking  a  short  spaee 

r^-d        w^        '  one  °**  t"em  stooped  down  and  picked  up  a  purse,  which,  ifpoit  in- 

pinf,  u  it  spection,  was  found  to  contain  a  ring  and  a  receipt  for  147/.,  purporting  to  be 

u  technical  the  receipt  of  a  jeweller  for  a  diamond  ring.     The  prisoner  proposed  that  they 

ly  called;   should  go  into  some  public  house  to  consider  in  what  manner  their  respective 

portions  of  the  prize  should  be  divided,  and  accordingly  they  all  four  of  them 

went  into  an  ale-house.     Various  modes  of  distribution  were  suggested;  at 

iength  the  prisoner  asked  the  prosecutor  if  it  would  be  agreeable  to  him  to 

take  the  ring  into  his  own  possession,  and  to  deposit  his  money  and  his  watch 

to  return  it  upon  receiving  his  portion.     The  prosecutor  accordingly  laid  down 

his  watch  and  money  upon  the  table  and  received  the  ring.  The  ring  waa  va!k 

ued  at  ten  shillings.     The  jury  found  the  prisoner  guilty,  and  he  was  senteiw 

ced  to  raise  gravil  three  years  on  the  river  Thames. 

[  68  ]    3.  Rex  v.  Sparpless.    May  Sess.  1772.  Old  Bailey.  1  Leach,  92}  S.  C.% 

East,  P.  C.  675. 
tir,  where      Indictment  for  larceny.     It  appeared  that  G.,  m  the  character  of  servant 
the  mcr.B*    £0  g ^  ieft  a  note  aj  fae  a^0p  0f  jj ^  desiring  that  he  would  send  an  assortment 

to  become  °**  8^  stockings  to  his  master's  lodgings.  The  hosier  took  a  variety  of  silk 
the  porcha  stockings  according  to  the  direction,  G.  opened  the  door  to  him  and  intro- 
eer  of  the  duced  him  into  a  parlour  where  the  prisoner  S.  was  sitting.  H.  unfolded  hi* 
chattel  wares,  S.  looked  out  some  of  the  articles,  and  then  desired  H.  to  fetch  some- 
meretr  to  giita.  H,  left  the  other  articles  and  went  home  for  flie  goods  newly  ordered, 
■owicm^of  ^ut  no  P°s't've  Agreement  had  taken  place  respecting  the  stocking*.  During 
the  proper  H.'s  absence  S.  and  G.  decamped,  and  pawned  the  wares  bo  sold.  The 
fys  judges  were  of  opinion  that  the  conviction  was  right,  for  the  whole  of  the 

prisoner's  conduct  manifested  an  original  and  preconcerted  design  to  obtain 

a  tortious  possession  of  the  property* 

4.  Rax  v.  Pear.  September  Sess.  1779.  Old  Bailey.  1  Leach  212*  &  C.  * 

East,  P.  C.  385. 
F.  was  a  livery  stable  keeper;  the  prisoner  hired  the  horse,  saying,  on  be- 


Or,  often*!  ing  asked  where  he  lived,  that  he  lodged  at  No.    25  King-street,  and  should 
w7.hi'ei  u  return  about  eight  o'clock  the  same  evening.  He  did  not  return,  and  it  was  pro- 

freed  Yed  that  he         soW  the  hor8°  on  tI>e  yery  da^  he  ha<*  hVed  it#  ^c  iufy  foutM* 


evening.  He  did  not  return,  and  it  was  pro- 

— «.« ...w  *e  very  ^*y  **e  ^a^  ^ve^  **•  '^ic  iufy  ^oim^ 

•Ten t  view*  ^at  ***?  prisoner  had  hired  the  horse  with  a  fraudulent  view  and  intention  of 

either  in     selling  it  immediately.     The  judges  differed  greatiy  in  opinion  on  this  case. 

hie  own      The  majority  of  them  thought  that  the  question  as  to  the  original  intention  of 

»*■»»        the  prisoner  in  hiring  the  horse  had  been  properly  left  to  the  jury;  and  as  fhejr 

had  found  that  his  view  in  so  doing  was  fraudulent,  the  parting  with  the  proper-* 

ty  had  not  changed  the  nature  of  the  possession,  but  that  it  remained  unaltered 

in  the  prosecutor  at  the  time  of  the  conversion,  and  that  the  prisoner  was  there- 

,  fore  guilty  of  felony. 

taneofea5'  ****  v'  Charlewood.  February  Sess.   1780.  Old  Bailey.  I  Leach,  409; 

other  per  S.  C.  2  East,  P.  C.  689. 

seat  The  prosecutor  was  a  stable  keeper;  the  prisoner,  who  was  a  post  boy,  ap- 
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tolled  to  him  for  a  horse  in  the  name  of  E.,  saying  that  there  was  a  chaise 
going  to  A.,  and  that  E.  wanted  a  horse  to  accompany  the  chaise,  to  carry  a 
servant  and  return  with  the  chaise.  The  horse  in  question  was  accordingly 
'delivered  to  him.  The  prisoner  mounted  the  horse  and  on  going  out  of  the  sta- 
ble yard  he  met  a. friend  of  his,  who  asked  htm  where  he  was  going,  to  which 
he  replied  that  he  was  going  no  further  than  A.  He  proceeded  towards  E.'s 
house,  and  soon  afterwards  sold  the  gelding.  The  jury  found  that  the  prisoner 
at  the  time  he  hired  the  horse  had  an  intention  to  steal  it;  and  their  finding  |  59  ] 
bringing"  the  case  precisely  within  the  reason  of  the  determination  in  the  case 
of  The  King  v.  Pear,  ante,  p.  58.  the  Court  thought  the  point  too  clear  to 
'save  the  case,  and  the  prisoner  received  sentence  accordingly. 

6.  Rex  v.  Semple.  July  Sess.  1786.  Old  Bailey.  1  Leach,  420. 
Hie  prosecutor  was  a  coachmaker,  who  let  out  carriages  to  hire;  the  pri-O1)  waeth 
soner  was  a  gentleman  who  lodged  in  the  neighbourhood,  under  the  name  of  •*  •*  °*  hif 
H.,  and  had  frequently  hired  chaises  from  the  prosecutor,  as  the  occasion  re-  j_  ^f^\ 
quired,  and  for  which  he  had  always  paid  with  great  punctuality;  subsequent- definite  p* 
ly  the  prisoner  hired  a  post-chaise  of  the  prosecutor,  saying  that  he  should  nod; 
want  it  for  three  weeks  or  a  month,  as  he  was  going  a  tour.     It  was  agreed 
that  the  prisoner  should  pay  at  the  rate  of  5s.  a  day  during  the  time  that  he 
kept  the  chaise;  and  a  price  of  fifty  guineas  was  talked  about  in  case  he 
should  determine  to  purchase  on  his  return  to  London,  but  no  positive  agree- 
ment took  place  between  them  on  the  subject  of  the  purchase.     In  a  few 
days  afterwards  the  prisoner  fetched  the  chaise,  and  the  fact  was  he  never  re- 
turned it.     The  Court  said :    We  are  bound  by  the  determination  of  former 
cases.     It  is  now  settled,  that  the  question  of  intention  is  for  the  consideration 
of  the  jury;  and  in  the  present  case,  if  they  should  be  of  opinion  that  the  ori- 
ginal hiring  of  the  chaise  was  felonious,  it  will  fall  precisely  within  the  princi- 
ple of  Pear's  case  and  the  other  decisions  which  the  judges  have  made  upon 
the  subject  of  constructive  felony.  If  there  was  a  bona  fide  hiring  of  the  chaise, 
to  pay  so  much  for  every  day  for  the  use  of  it,  and  a  real  intention  of  return* 
log  it,  a  subsequent  conversion  of  it  cannot  be  felony,  whether  the 'time  for 
which  it  was  hired  be  limited  or  indefinite;  for,  by  the  bona  fide  contract  and 
subsequent  delivery,  the  prisoner  would  have  acquired  the  lawful  possession 
of  it,  and  therefore,  although  he  afterwards  abused  that  trust  and  that  posses- 
sion, felony  could  not  ensue,  because  the  original  taking  was  lawful;  see 
Charlewood's  case,  1  Leach,  C.  L.  409.     But  on  the  other  hand,  if  the  hir- 
ing was  only  a  pretence  made  use  of  to  get  the  chaise  out  of  the  possession  of 
the  owner,  without  any  intention  to  restore  it  or  pay  for  it,  in  that  case  the  law 
supposes  the  possession  still  to  continue  within  the  owner,  though  the  proper- 
ty itself  is  gone  out  of  his  hands,  and  then  the  subsequent  conversion  of  it  will 
be  felony.     The  case  of  The  King  v.  Pear  was  very  solemnly  debated,  and 
.  the  unanimous  opinion  of  the  judges  was  at  last,  that  the  direction  given  to 
the  jury  by  the  learned  judge  who  tried  the  prisoner  was  right.     The  most 
important  part  of  the  argument  turned  upon  the  consideration,  whether  the 
delivery  of  the  horse  to  Pear  had,  in  law,  divested  the  owner  either  of  his  pro* 
perty  or  the  possession  of  it?    The  question  left  with  the  jury  was,  whether 
the  contract  was  meant  fairly,  or  whether  it  was  a  mere  colour  and  pretence? 
The  jury  found  that  it  was  a  mere  colour  and  pretence,  and  upon  that  finding, 
the  judges  determined  the  taking  to  be  felony;  because  it  is  an  established    [  60  J 
principle  of  law,  that  the  possession  of  property  cannot  be  obtained  through  ' 
the  medium  of  a  fraud.      But  it  has  been  attempted  to  distinguish  the  present  8o»  if  »  , 
case  from  The  King  v.  Pear.     That  the  hiring  in  this  case  was  indefinite,  "^^j^* 
but  that  in  The  King  v.  Pear  it  was  certain,  and  limited.     The  time  cannot  Jf  ^^ 
be  material  in  questions  of  this  nature.  by  the  m 

7.  Rsxt.  Keble.  Lent  Assizes.  1810.  2  Leach,  1049.  nlprUmi, 

It  was  resolved  by  the  judges,  that  a  man  by  obtaining  possession  of  goods  animu$f* 
through  the  abuse  of  legal  process  animus  furandi,  committed  the  offence  ofrandi  ft  k 
larceny.     See  I  Hale,  617;  I  Hawk.  S3;  3  Inst.  88.  taieesj; 
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«.  Rex  v.  Wilkins.  April  Sess.  1789.  Old  Bailey.  1  Leacb,  620j  8.  C,J* 
East,  P.  C.  €73.  S.  P.  Kkz  v.  Hbwch.  2  Rosa.  C.  &  M.  120;  S.  O- 
1  R.  &  R.  673. 
Or,  finder  •     ^fhe  prosecutor  had  delivered  two  parcel*  to  bis  apprentice,  with  directions* 
p£jlan.ce     to  carry  them  to  H.     As  the  apprentice  was  going  with  the  parcels  under  kv» 
were  inten  arm>  ne  was  mel  DJ tlie  P"»°ner>  wno  asked  him  where  he  was  going,  to  whick 
ded  to  be    the  apprentice  answered,  to  H.     The  prisoner  producing  a  small  parcel,  re- 
delivered    plied,  "  I  know  your  master,  and  I  owe  him  for  those  parcels.     1  was  going 
to  the  pris  for  them  to  your  shop;  therefore  do  you  give  nut  those  parcels,  and  take  this 
oner,  when  back  to  vour  ma8ter.      There  is  a  letter  inside,  and  it  must  be  immediately 
•  hey  weTe   forwarde<*  to  B"     The  apprentice  accordingly  consented  to  the  proposed  ex- 
intended     change,  and  delivered  the  two  parcels  for  H.  to  the  prisoner,  and  the  prisoner 
for  another  delivered  his  parcels  to  the  apprentice.     The  prisoner  having  effected  this  ex* 
feroon.       change,  endeavoured  to  separate  himself  from  the  apprentice,  but  his  manner 
created  a  slight  degree  of  suspicion  in  the  apprentice's  mind,  who,  to  satisljr 
his  doubts,  ran  after  the  prisoner,  and  asked  him  if  he  was  the  H.  to  whote 
house  he  was  conveying  the  parcels?     The  prisoner  repKed  that  he  was  H., 
ami  desired  the  apprentice  to  make  haste  home  with  the  other  parcel.    The 
pfirceF  which  was  delivered  by  the  prisoner  contained  a  collection  of  old  rags, 
of  no  value,  and  he  was  not  the  H.  he  pretended  to  be.    The  jury  were  of 
opinion  that  the  prisoner,  by  falsely  pretending  that  he  was  going  to't&e  house 
of  the  prosecutor  for  H.*s  parcel,  had  contrived  to  make  this  exchange  of  par** 
eels,  with  an  intent  wrongfully  to  obtain  and  convert  to  his  use  the  good* 
mentioned  in  the  indictment;  and  therefore  they  found  htm  guilty,  and  the 
f  61  ]    twelve  judges  affirmed  the  conviction. 

2nd.-  Where  the  possession  of  pvpcrtxj  is  obtained  xtnilhout  an  original  fraudulent 

design,  but  ofierxoards  fraudulently  converted. 

K  Rex*  v.  Brazier.   1817.  Old  Bailev,  1  R.  &  ft.  337.  S.  P.  Rex  v.  Ma- 

*ox.   1805.  1  R.  St  R.  92.  Rex  v.  Van  Mcjrgen.  180*.  lR.*R. 

T18.  S.  P.  Rex  v.  Harding.   1  R.  &  R.  123. 

If  property      jf  ^  a  farnr)er,  sent  wheat  to  the  prisoner,  who  was  a  wharfinger  and  ware** 

•d  ?o  a0*1  nousemnnr  n°d  who  received  the  same  in  his  warehouse  there  for  safe  custody .. 

warehouse  The  wheat  was  to  lie  there  until  sold  by  the  prosecutor.     The  prisoner  had  n» 

man  lor      authority  to  se!Ht.     Whle  the  wheat  thus  remained  in  the  prisoner's  ware*- 

safe  cMto    house  for  safe  custody,  and  was  the  property  of  N.,  the  prisoner's  servant,  by 

dy,  and  hertne  prisoner's  order,  took  eight  bags,  containing  four  quarters  of  the  above 

anddLpo«ewhelrt,  **rom  !*,e  re8t'  anc*  snootmg  ,nc  wheat  out  of  the  begs  upon  the  ware- 
of  it»  the    h°use  floor,  mixed  with  four  bags  of  different  wheat  of  an  inferior  quality  and 
offence  or  value.     When  so  mixed,  the  whole  was,  by  the  prisoner's  order,  put  into 
larceny  i*    twelve  other  bags,  and  afterwards  sent  away,  and  disposed  of  by  him  for  his 
complete;   0WIJ  benefit.     It  did  not  appear  that  there  was  any  severing  of  part  of  the 
wheat  in  any  one  bag  from  the  residue  of  the  wheat  m  the  same  bag,  with  in- 
tent to  steal  or  embezzle  that  'part  only  that  was  so  severed,  and  not  the  resi- 
due in  the  same   bag,   from  which  it  was  so  severed.      The  jury   found 
the  prisoner  guilty  of  larceny;  the  judges  were  un8nfmcrus?y  of  opinion  that 
the  conviction  was  right;  that  the  taking  of  the  wheat  out  of  any  one  bag  wa* 
no'  less  a  larceny  than  if  the  prisoner  had  severed  a  part  from  the  residue  of 
the  wheat  in  the  same  bag,  and  had  taken  only  that  parf,  leaving  the  remain* 
der  of  the  wheat  in  the  bag. 

fc  a  §er    2-  R*x  *-  Morfit.  1816.  1  R.  &  R.  307.  S.  P.  Rex  v.  Robikso*.  2  East, 

vant  wbo  P-  ^*  565. 

clandestine  TT*6  prisoners  were  servants  in  husbandry  to  W.,  and  had  the  care  of  one 
ly  uWhisof  his  teams;  the  bailiff  was  in  the  habit  of  delivering  out  to  the  prisoners,  at 
B,Mieri!..  Sfated  Pcrio<,9»  from  a  granary  belonging  to  W.,  and  of  which  his  bailiff  kept 
JTdv1  to  the  ke^'  suchra  <luantity  of  beans  as  W.  thought  fit  to  allow  for  the  horses  of 
hi*  employ these  tcams-  T'ie  *>eans  were  to  be  split,  and  ihen  given  by  the  prisoners  to  the 
•!■••  bom*;  J10**868-  It  appeared  that  the  granary  door  was  opened  bv  means  of  a  false 
.fatality  of  Key  procured  for  the  purpose,  which  was  found  afterwards  hid  m  the  stable; 
larceny;  and  that  about  two  bushels  of  beans  were  taken  away  on  the  day  after  an-  aj-s 
lowance  bad  been  delivered  out  as  usual,  and  nearly  that  quantity  of  oM  bean* 
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%*fe  found  in  a  sack,,  concealed  under  some  chaff  in  a  chaff-bin  in  the  stable. 
Tlbe  learned  judge  desired  the  jury  Co  say  whether  l hey  thought  both  the  pri- 
soners were  concerned  in  taking  t ho  beans  from  the  granary ,  and  also  whether 
they  intended  to  give  them  to  W.'s  horses.  The  jury  answered  both  ques- 
tions in  the  affirmative.  Eight  of  the  judges  held,  that  this  was  felony;  thut 
the  purpose  to  which  the  prisoners  intended  to  apply  the  beans  did  not  vary 
the  case.  It  was,  however,  alleged  by  some  oft  he  judges,  that  the  additional  [  62  ] 
quantity  of  beans  would  diminish  the  work  of  the  men  who  had  to  look  off  or 
tbe  horses,  so  that  the  master  not  only  lost  his  beans,  or  had  them  applied  to 
the  injury  of  the  horses,  but  the  men's  labour  was  lessened,  so  that  the  lucri 
causa,  to  give  themselves  ease,  was  an  ingredient  in  the  case. 
3.  Rex  ?.  Abrahat.  1793.  2  Leach,  824.  Hex  v.  Spear.  1798.  2  Id.  825. 

2  East,  P.  C.  568.  So,  if  a 

The  prosecutors  were  corafactors.     The  prisoner  was  their  servant,  and  man  ^J™"* 
had  been  employed  by  them  in  superintending  the  unloading  of  corn  vessels;  £"f*  \*ii 
whilst  unloading  some  of  the  corn  in  question,  the  prisoner,  with  another  per- DOswt  a  ve* 
•en,  came  alongside  iu*  boat,  and  handed  ten  empty  sacks  on  board.     TheM|,ton<i 
prisoner  desired  that  all  the  sacks  might  be  filled  with  oats  and  tied,  saying  hi*  servant 
they  were  going  t<*  be  put  into  an  up-country  lug-beat.     He  also  desired  that  with  a 


took  them  away  from  the  vessel,  where  they  were  delivered  to  the  person  who  besslea  a 
purchased  them  of  the  prisoner.     The  prisoner  had  never  been  employed  by  P*rt  *'  lt» 
the  prosecutors  to  sell  corn  for  them,  nor  was  he  authorized  so  to  do. — .tj|*Of,*rc# 
The  jury  found  the  prisoner  guilty*    The  judges  held  that  the  conviction  was  7* 
eight.  Bo,  vWi 

4.  Rex  v.  Aickles.  1784.  Old  Bailey.  Leach,  302.  a  senrantla 

b  argument,  the  following  case  was  cited:  A  man  went  to  a  puHic- house,  <rotjed 
•nd  ordered  a  pot  of  beer,  and  change  for  a  guinea,  to  be  sent  to  the  house  wilJ>  m0* 
ofS.;  and  when  it  was  brought,  he  sent  the  servant  back  on  some  pr etence  2mcnaii|a 
took  the  change,  and  absconded.    The  judges  there  held  that  this  taking  was  tbsconded 
felony.  with  tbs 

&.  Rex  t„  Chipchabe.  Oct   1795.0W.  Bailev,  2  Leach,  699.  S.  P.  Rex  v.  money  with 

Murray.  Oct.  1784.  Old  Bailey.  Leach,  344.  which  he 

The  prisoner  was  clerk  to  B.,  and  in  that  capacity  had  the  sole  manage-^"  JJJJjJt 
meat  of  their  cash  concerns;  he  received  the  bills,  and  tbe  money  which  was^f 
remitted  or  was  due  to  his  masters;  carried  bills  to  tbe  bankers  to  discount 
whenever  he  wanted  cash;  made  payments  for  freight  and  other  things  of  the    f  6.3  } 
like  nature.;  and  settled  the  balance  with  his  masters  at  the  end  of  every  ureek.  tie,  where 
B.  opened  the  letter,  and  gave  the  bill,  which  was  due  the  17th  of  September, a  cJe*** 
to  another  of  the  clerks,  to  get  it  accepted.     The  clerk  did  gat  it  accepted,  *.*j| "•£ 
and  then  laid  it  amonf  other  bills  on  his  master's  desk.     On  the  16th  Sept.  projoe#of 
the  prisoner  went  to  L.  and  Co.,  his  masters9  bankers,  with  two  bills,  one  of  a  bill  he 
which  was  the  present  bill,  and  the  banker's  clerk  observing  that  neither  of  got  disease 
them  were  endorsed  by  B.  &.  F.,  asked  him  whether  they  were  to  be  entered  ted  for  his 
short,  or  discounted,  or  what  was  to  be  done  with  them?  it  being  the  general  •»DPloJ#f* 
custom  to  have  all  bills  endorsed  by  the  persons  who  sent  them  in.     The  pri- 
soner said  he  wanted  small  notes  and  money  for  them,  and  that  the  money 
must  be  full  weight  and  good,  as  it  was  for  B.'s  particular  use.     On  the  same 
day,  viz.  Wednesday,  16th  of  September,  the  prisoner  absconded  with  the 
moneys  he  had  thus  received,    Heath,  J.,  who  tried  the  prisoner,  was  clear- 

*  Where  the  prisoner,  a  porter  to  the  proaecutor,  wai  sent  by  hia  maater  to  deliver  goods 
to  a  customer,  and  instead  of  doing  so.  sold  them,  the  judges  held  this  to  be  felony;  Rex 
v.  Boss,  9  East,  P.  C.  566.    Tbe  prisoner  was  foreman  and  shopkeeper  to  the  prosecutor, 

__j * -»* •—    -*-   .*-._._  •-■-  *-•  *.    -m. l-_  .u..- J!..  *U.a>  !.ik>    J.«  l!«ta * *     4V«tm 


not  residing  in  the  house  with  him  but  merely  attending  there  in  the  day  time,  received  from 
bis  master  a  bill  of  whang*,  with  directions  to  send  it  enclosed  in  a  letter  to  J.  3.,  in  Loo- 
deal;  the  defendant  aesoonded  with  the  »Uh  *"<!  tbejndisss  ■*«  this  to  bo  Many:  K*s  ?< 


*sr*dic«,  East,  P.  U  «5> 


44  LARCENY.— Of  the  Taking,  tueeaaty. 


of  the 

other 

loniously  away. 

6.  Rex  v.  Hammox.  Feb.  Sess.  1812.  Old  Bailey.  4  Taunt.  304. 
6r,  a  bank  The  prisoner,  a  bankers  clerk,  enters  a  fictitious  sum  in  the  ledger  to  th» 
V*  clT'k'  credit  of  a  customer,  and  tells  him  he  had  paid  that  sum  to  his  account,  and  on 
fdjeentrieathe  **'tQ  of  il  ol)tains  *rom  tne  customer  his  check  on  the  bankers,  which  the 
in  the  prisoner  pays  to  himself  by  bank  notes  from  the  tilt,  and  enters  in  the  wast- 
book,  pays  book  a  true  account  check,  drawer,  and  notes  as  paid  to  **  a  man."  On  the 
to  himself  question  whether  this  was  a  felonious  taking  of  the  notes  from  the  till? 
a  check  j^j  Ellenborough,  C.  J.,  said:  Whether  a  man  opens  the  drawer  at  once, 

easterner  of an<*  ta^es  tne  money  out,  or  whether  he  uses  a  circuity  of  contrivance  in 
hia  employ  order  to  conceal  the  act,  it  is  all  the  same  *  The  customer  was  either  very 
er.  imprudent,  or  very  fraudulent,  to  let  another  man  keep  cash  in  his  account, 

and  to  have  what  may  be  called  a  rider  on  his  own  account.     This  isjraudu- 

UfUa  conlrarlatio  alienee  sui  invito  domino  y  every  part  of  the  definition  is  satisfied; 

the  entry  the  prisoner  relies  on,  as  making  it  the  act  of  the  house,  is  his  own 

act;  it  is  only  a  foolish  shuffle  to  escape  detection;  he  gains  but  time  by  it; 

he  takes  it  out  with  the  right  hand,  and  pr?s  it  to  the  left. 

7.  Rex  v.  Harrison.  Feb.  Sess.  1756.  Old  Bailey.  1  Leach,  47. 
Bat  if  (he  The  prisoner  was  an  apprentice  to  the  prosecutor.  The  prosecutor ,g  wife 
goods  are  had  the  continual  custody  of  the  key  of  the  closet  where  her  husband's  plate 
the  conaent was  usua^y  locked  up.  It  appeared  that  she  had  pawned  some  articles  of  it, 
and  privity  in  order  to  supply  the  prisoner  with  pocket-money,  but  the  articles  she  pawn- 
of  proaeco  ed  were  not  those  mentioned  in  the  indictment.  The  prisoner  confessed  that 
tor's  wife,  he  took  the  articles  mentioned  in  the  indictment  from  the  closet;  and  a  pawn* 
°°  '*roeDy  broker  proved  that  he  received  them  in  pledge  from  the  prisoner;  but  it  did 
mitted  *°m  not  aPPear  Dy  what  means  the  prisoner  had  gained  access  to  the  closet  frost 
r  64  1  WD>cn  tney  were  t&ken.  The  Court  held,  that  the  prosecutor's  wite  having 
L        J    the  constant  keeping  of  the  key  of  the  closet  where  the  plate  was  usually 

looked  up,  and  it  appearing  that  the  prisoner  could  not  have  taken  it  without 

her  privity  and  consent,  it  might  be  presumed  that  he  had  received  it  froca 

her;  and  he  was  accordingly  acquitted. 

8.  Rw  v.  Bull.  Feb.  Sess.  1799.  Old  Bailey.  Cited  2  Leach,  841. 
Even  at  On  an  indictment  charging  the  prisoner  with  having  stolen  a  half-crown  and4 

common  three  shillings  the  property  of  T.,  who  was  a  confectioner,  with  whom  the  pris- 
)a w,  if  a  oner  lived  as  a  journeyman ;  and  T.  having  for  some  time  before  strong  suspicion 
shopman  that  the  prisoner  had  robbed  him,  adopted  the  following  method  lor  the  pmv 
monev  pose  of  detecting  him:  He  left  only  four  sixpences  in  the  till,  and  taking  two 
from  a  coo  Mf-crowns,  thirteen  shillings,  and  two  sixpences  went  to  the  house  of  G.,  a 

• 

*  However,  it  is  said,  thnt  if  a  woman  steal  the  good*  of  her  husband,  and  give  ihem  toi 
her  avowterer,  who,  knowing  it,  carries  it  away,  the  avowterer  is  guilty  of  felony;  Dnlr,  J.f 
c.  104.  Where  the  defendant  saved  some  of  the  prosecutor's  goods  from  a  fire  which  hap- 
pened io  his  notice,  and  took  them  to  her  own  lodgings,  but  next  morning  she  concealed 
them,  and  denied  having  them  in  her  possession,  the  jury  finding  that  she  took  them  origin* 
.  ally  merely  from  a  desire  of  saving  them  for,  and  returning  hem  to,  the  prosecutor,  and. that 
she  had  no  evil  intention  until  afierwards,  the  judges  held  hot  it  was  a  mere  breach  of  trust, 
and  not  a  felony;  Rex  v.  Leigh,  2  East,  P.  C.  694.  So,  if  A.  lond  B.  a  horse,  and  he  ride 
away  with  him;  or  if  he  send  goods  by  a  carrier,  and  he  carry  them  away;  or  if  any  bailee 
convert  goods  bailed  to  his  own  use,  it  is  not  larceny  because  the  original  taking  woe  bona 
fide  and  without  fraud;  Hale,  504;  1  Hawk.  c.  3X  s.  2.  But  this  rule  applies  only  while 
the  contract  of  bailment  continue*;  for,  if  that  be  determined,  and  the  conversion  take 
place  afterwards,  it  will  amount  to  larcenv;  as  for  instance,  if  a  carrier  take  goods  to  the 
place  appointed,  and  afterwards  take  them  away  and  convert  them  it  is  larceny;  3  Inst.  107. 
If  a  man  bona  fldo  hire  a  horse  to  go  a  journey  of  three  miles,  but  instead  thereof  go  a 
hundred  miles,  and  sell  ihe  horse,  it  is  h.rocny,  because  he  contract  of  bailment  was  de- 
termined at  the  end  of  the  three  mile?;  Rex  v.  Tunnard.  2  East  P.  C.  687.  fi94;  Rex  v, 
Charliewmul,  1  Leach.  409:  2  Ea^t,  P.  C.  G89.     So,  if  a  carrier  open  a  bale  or  pack  oi 

I     ♦    t'or  TSV  ******  "f  wlne'  a,,d  thke  ,,W:iV  a  P!,rJ  'hereof  he   is  guilty  of  larceny;    3 
Inst    107;  l  Hale  505;  for  by  tljis  u.rliou*  vqI  the   cooiract  of  bailment  is  dot  or  mined;  »«* 

id.  JVeS.  8V,  b.it 


tamer  of 
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Watchmaker,  who  marked  the  two  half-crowns,  several  of  the  shillings  and  n>"  maiter, 
sixpences,  with  a  tool  used  in  his  line  of  business,  that  impressed  a  figure  n°d  ****** 
•something  like  a  half-moon;  having  got  the  money  thus  marked,  he  went  to  fm^tbo  uu 
the  house  of  H.,  and  giving  a  half-crown  and  three  of  the  shillings  to  A.,  one  secrete  it, 
of  her  servants,  and  five  of  the  shillings  and  the  other  sixpen  e  to  M.,  auoth-he  it  gsihr 
er  of  her  servants,  desired  them  to  proceed  to  his  house,  and  purchase  some  of  larceny,* 
of  his  goods  of  the  prisoner,  whom  he  had  led  in  care  of  the  shop.     The  two    [  65  J 
women  went  accordingly  to  T.'s  shop,  where  A.  purchased  confectionary  of 
the  prisoner  to  the  amount  of  five  shillings  and  three-pence,  gave  him  the  half- 
crown  and  three  shillings,  and  received  threepence  in  change;  and  M.  pur- 
chased articles  of  him  to  the  amount  of  four  shillings  and  sixpence,  for  which 
she  had  paid  him  out  of  the  monies  she  had  so  received,  and  returned  the  oth- 
er shilling  to  her  mistress;  but  neither  of  these  women  observed  whether  the 
prisoner  put  either  the  whole  or  any  part  of  the  money  into  the  till  or  into  his 
pocket.     While  the  women,  however,  were  purchasing  these  things,  T.  if  6. 
were  waiting  with  a  constable  at  a  convenient  distance  on  the  outside  of  the 
shop-door,  and  when  they  observed  the  women  come  out,  they  went  immedi- 
ately into  the  shop,  where,  on  examining  the  prisoner's  pockets,  they  found, 
among  the  silver  coin,  amounting  to  fifty-three  shillings,  which  he  had  in  his 
waistcoat  pocket,  the  marked  half-crown,  and  three  of  the  marked  shillings 
which  had  been  given  to  W.  &  B.     Only  seven  shillings  and  sixpence  were 
found  in  the  till,   and  it  appeared  that  T.  had  taken  one  shilling  in  the  shop, 
and  put  it  into  the  till  during  her  husband's  absence,  so  that  the  two  shillings 
which  had  been  left  therein  in  the  morning,  the  one  shilling  which  T.  had  put 
into  it,  the  four  shillings  and  sixpence  laid  out  by  M.,  and  the  five  shillings 
and  sixpence,  marked  money,  which  was  found  in  the  prisoner's  pocket,  made 
lip  the  sum  which  ought  to  have  been  put  into  the  til).     The  prisoner  was 
found  guilty;  and  on  a  case  reserved  for  the  opinion  of  the  twelve  judges, 
whether,  as  T.  had  divested  himself  of  that  money  by  giving  it  to  H.,  who 
had  given  it  to  her  servants,  in  the  manner,  and  for  the  purposes  above  descri-* 
bed;  and  as  it  did  not  appear  that  the  prisoner  had,  on  receiving  it  from  them, 
put  it  into  the  till,  or  done  any  thing  with  it  that  could  be  construed  a  restoring 
of  it  to  the  possession  of  his  master,  the  converting  of  it  to  his  own  use  by 
nutting  it  into  his  pocket,  could  amount  to  the  crime  of  larceny,  it  being  es- 
seatial  to  the  commission  of  that  offence  that  the  goods  should  be  taken  from  rf'i!   ? 
the  possession  of  the  owner;  and  although  no  opinion  was  ever  publicly  deliv-  e|er|j  n 
ered  upon  this  case,  the  prisoner  was  discharged.  ceive  moa 

9.  Kax  v.  Bazxlet.  February,  1799,  Old  Bailey.  2  Leach,  335;  S.  G.     ej  at  is* 

2  East,  P.  C.  572.  counter. 

The  judges  held  that  previous  to  the  passing  of  the  statute  39  Geo.  3.  c.  **d  J^81* 
85.  if  a  banker'*  clerk  or  cashire,  who  was  entrusted  to  receive  bank-notes  -|t  jjj*  t|Jf 
and  money  at  the  shop-counter,  instead  of  putting  them  into  the  cash  or  bill-  proper 
drawer,  secreted  them,   and  converted  them  to  his  own  use,  it  was  a  mere  drawer  par 

aw.*       *s  a 

*  There  is  a  distinction  between  servants  and  bailees,  which  it  may  be  necessary  to  men- 
tion in  this  place.     If,  for   instance  a  weaver   or  silk -throwster  doliver  yarn  or  silk  to  be 
wrought  by  bis  journeymen  in  his  house,  and  they  carry  it  away  and  convert  it  to  their  own 
house,  ihiais  larceny;  but  if  to  be  wrought  out  of  the  house,  it  is  not.  for  the  journeymen  In 
that  case  are  considered  bailees,  not  servants;  see  2  East,  P.  C.  662,  683.     If  the  owner  of 
goods  deliver*  them  to  another,  but  bo  present  all  the  time  they  are  in  the  other's  possession 
sad  there  he  no  intention  on  the  part  of  the  owner  to  relinquish  his   dominion  over   them 
b/soeli  deliveries  the  owner  still  regains  the  pos^sion  in  law,  notwithstanding  this  delivery; 
sod  if  the  person  to  whom  he  has  delivered  thorn  make  awav  with  them,  and  convert  them 
tftais  own  use,  he  will  be  guilty  of  larceny;  2  East,  P2  C.  683,  684;   I  Hawk.  c.  33.  s.  fc 
For  instance,  if  the  owner  give  the  goods  to  a  man  to  carry,  and  accompany  him  at  the  same 
time,  if  the  man  run  away  with  the  goods  he  is  clearly  guilty  of  larceny.     So,    if  a  man 
have  the  bare  use  of  rhe  goods  of  another,  this  does  not  divest  the  owner  of  the  possession 
in  law;  and  if  the  person  who  thus  hath  the  use  of  thorn  fraudulently  convert  them,  it  is  lar- 
ceny: as,  for  instance,  if  a  guest  rob  his  inn  or  tavern  of  a  piece  of  plate,  it  is  larceny,  for 
Jie  hath  not  the  possession  doliverod  to  him,  but  merely  the  use;  see  I  Halo  506;  1  Hawk.    - 
«•  30.  e.  6. 

f  Or  receive  a  bond  for  tha  purposo  of  tain*  daoosite'i  in  the  Bmk.  and,  instead  of  de- 
positing it,  eoorejt  it  to  his  owo  use;  see  Rex  v.  White,  1  Leach,  28%  East,  P.  C.  570. 
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breach  of  trust,  and  not  felony;  for  the  property  never  was  in  the  banker** 
possesion;  but  such  a  taking  was  now  made  felony. 

See  also  1  Hale,  505;  and  Rex  v.  Walsh,  4  Taunt.  Rep,  266. 
t  66  ]  10.  Rex  v.  Eggintox.  T.  T.    1801.  C.  P.  2B.&  P.  608. 

The  conni      Indictment  for  a  burglary,  laid  in  the  first  count  to  have  been  committed  in 

theTwn  r   the  houso  of  M'  R"  B*>  in  ,hc  8Ccond  of  J-  B-»  and  in  the  third  of  W'  N'     lt 
of  property  appeared  that  the  place  where  the  robbery  was  committed  was  a  centre 4>uild- 

at  ■  ioi»bo  >ng  having  two  wings;  that  in  the  centre  building  the  business  of  M.  R-  ft, 
ry  which  J.  B.,  W.  N.,  and  several  other  persons,  was  carried  on;  th,at  in  part  of  one) 
hw  servant  of  the  wings  was  the  dwelling  of  M.  R.  B.,  and  the  other  part  of  J.  B.,  net* 
had  agreed  jner  ha^in^r  any  internal  communication  with  the  centre,  except  bv  a  window 
comtn\n\n*m  tne  dwelling  of  J.  B.,  which  looked  into  a  passage  that  ran  the  whole  length 
bat  which  °f  the  centre;  and  that  the  other  wing  was  occupied  by  W.  N.,  from  which 
agreement  there  was  no  communication  with  the  centre;  that  a  servant  being  solicited  to 
ha  had  dia  become  an  accomplice  in  robbing  his  master's  house,  informed  his  master 
closed  to  thereof,  who  thereupon  told  him  to  carry  on  the  business,  and  consents  to  hie 
mmm1*''  opening  a  door  leading  to  the  premises,  and  being  with  the  robbers  during  the 
ewer  to  tha  robbery;  and  also  marks  his  property,  and  lays  it  in  a  place  where  the  robber* 
charge.       are  expected  to  come,  with  a  view  to  apprehend  the  robbers.     The  judges 

held,  that  this  conduct  of  the  master  did  not  amount  to  a  defence  in  an  indict* 

ment  against  the  robbers. 

II.  Rex  v.  Egginton.  Lent  Ass.  1801.  S  Leach  931. 
So,  if  a  On  the  question,  whether  the  assent  of  a  prosecutor,  to  give  facility  to  the? 

"""jj  *V  commission  of  a  larcency,  for  the  purpose  of  detecting  the  offenders,  does  not 
aTintent  to  do  BWa^  ,ne  ^e'ony>  although  the  property  was  taken  against  his  will,  a  major** 
etaal,  and  *X  °^  tne  juagcs  held,  that  the  prisoners  were  guilty  of  the  larcency;  for  that, 
another  to  although  prosecutor  had  permitted  or  suffered  the  meditated  offence  to  be 
try  him  comm  tted,  he  had  not  done  any  thing  originally  to  induce  it;  that  his  object 
leaves  prop  being  to  detect  the  prisoners,  he  only  gave  them  a  greater  facility  to  commit 
wav  which the  ,nrcency tnan  ,hev  otherwise  might  have  had;  and  that  this  could  no  more 
hetakaa.he  De  considered  as  an  assent  than  if  a  man  knowing  of  the  intent  of  thieves  to 
it  guilty'  of  break  into  his  house,  were  not  to  secure  it  with  the  usual  number  of  bolls; 
jarceny.      that  there  was  no  distinguishing  between  the  degrees  of  facility  a  thief  might 

have  given  him;  that  prosecutor  never  meant  that  the  prisoners  should  take 

away  his  property;  that  the  design  originated  with  the  prisoners;  and  that  all 

the  prosecutor  did  was  to  prevent  their  design  being  carried  into  undetected 
t  execution;  which  differed  the  case  greatly  from  what  it  might  have  been  if  he 

had  employed  his  servant  to  suggest  the  perpetration  of  the  offence  originally 

to  the  prisoners, 
f  67  ]    3rd.    Where  possession  is  obtained  not  merely  by  delivery  oj  the  chattel,  oat  by  At 

right  of  property  passing.* 

*  Where  the  taking  exists,  but  without  fraud,  it  may  amount  only  to  a  treapaee.  This 
js  also  a  point  frequently  depending  on  circumstantial  evidence,  and  to  be  left  to  the  jury's 
decision.  Thus,  if  two  men  take  horses  from  the  common,  and  ride  with  them  a  conside- 
rable distance,  then  leave  them  at  the  inns  with  directions  to  feed  and  take  care  of  then, 
and  .afterwards  are  tnken  walking  still  further  into  the  country,  it  will  be  left  to  toe  jury 
whether  they  intended  to  return  and  remove  the  horses,  or  to  leavejthem  there  for  their  own 
purposes,  having  used  them;  for,  if  they  find  the  former,  it  will  be  felony;  if  the  latter  tres- 
pass. It  depends  also  on  circumstances  what  offence  it  is  to  force  a  man  in  possession  of 
goods  to  sell  them:  if  the  defendant  takes  them  and  throws  down  more  than  their  value,  it 
will  be  evidence  that  it  was  only  trespass;  if  less  were  offered,  it  would  probably  be  regard* 
ded  as  felony;  see  1  East,  Rep.  615.  626.  And  it  seems  that  the  taking  may  be  only  a 
trespass,  where  the  original  assault  was  felonious.  Thus,  if  a  man  searches  the  pockets  of 
another  for  money  and  finds  none,  and  afterwards  throws  the  saddle  from  hia  horse  on  the 
ground,  and  scatters  bread  from  his  packages,  he  will  not  be  guilty  of  robbery,  8  East,  P. 
C.  638;  though  he  might  certainly  have  been  indicted  for  feloniously  assualting  with  intent 
to  steal;  for  that  offence  was  complete;  aa  the  intent  must  be  criminal  it  seems  scarcely  ne- 
cessary to  observe,  that  a  taking  by  mere  Occident,  or  mistaking  another's  property  for  our 
own  is  neither  legally  nor  morally  a  crime;  2  Hale,  507.  509.  The  most  intricate  part  of 
tho  subject  consists  in  deciding,  in  case  the  defendant  had  the  actual  custody  of  the  goods 
at  what  time  the  intent  to  appropriate  them  to  his  own  use  arose.  But  this  point  can  only 
arise  where  ho  had  not  tho  property,  but  only  the  mere  posaeseioa  of  the  articles  is  question. 
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!.  Rkxt.  Harvey.  1787.  Leach,  467 .  Rex  v.  Stock  18*25.  1R.&H.  88. 

l*he  prosecutor  had  sent  his  servant  with  a  horse  in  order  to  Bell  it.      The  Whore 
prisoner  met  the  prosecutor,  to  whom  he  was  personally  known.     "  I  hear)"  *°I<*J*-  *** 
says  the  prisoner,  "  you  have  a  horse  to  sell.     I  think  he  will  suit  my  purpose;  credited 
and  if  you   will  let  me  have  him  a  bargain,  1  will  buy  him."     The   prisoner  delivered, 
and  the  prosecutor  walked  together  into  the  fair;  and  upon  a  view  of  the  horse,  no  conver 
the  prosecutor  said  to  the  prisoner,  "  You  shall  have  the  horse  for  eight  won  of 
pounds;"  and  calling  on  his  servant,  he  ordered  him  to  deliver  the  horse  to  the  'J"*"1  b7 
prisooer.     The  prisoner  immediately  mounted,  saying  to  the  prosecutor,  Jhat  J,**  JJjJJjJ^, 
he  would  return  immediately  and  pay  him.     The  prosecutor  replied,  "  Very  t0  |arcon- 
well,  very  well."    The   prisoner  rode  away  with  the  horse,  and  never  return- 
ed.    The  Court  said:  it  is  impossible  by  any  construction  whatsoever  to  make 
this  case  a  felony. 

£.  Rex  v.  Parses.  January,  1714.  Old  Bailey.  2  Leach,  614. 

A  tradesman  sold  a  stranger  goods,  entered  them  to  his  debt,  and  made  outOr,  if  they 
a  bill  of  parcels  for  them  as  goods  sold,  and  the  goods  are  delivered  to  the  pur-  are  sold  for 
chaser  by  the  servant  of  the  seller,  who  receives  bills  for  them;  the  trades-  wkat  t ho 
nan  sold  them  for  ready  money,  never  intending  to  give  the  stranger  credit;vedndo'." 
and  it  appeared  that  the  prisoner  had  taken  the  apartments  to  which  he  order-  bttjieve  u  a 
ed  them  to  be  sent  for  the   purpose  of  obtaining  them  fraudulently.       The  gBfficj«,nt  # 
judge  left  it  to  the  jury  to  consider  whether  (here  was  not  in  the  mind  of  the  quivalent. 
prisoner,  at  the  very  beginning  of  this  transaction,  an  original  intention  to  ob-   [  68  ] 
tain  the  goods  without  paying  for  them;  or  whether  it  was  a  pale  by  W.  and  a  de- 
livery of  the  goods  with  intent  to  part  with  the  property,  he  having  received  bilk 
in  payment  for  them  through  the  medium  of  his  servant.     The  jury  found  that 
the  prisoner  from  first  to  last  intended  to  defraud.     The  judges  were  of  opin- 
ion that  the  conviction  was  wrong. 

3.  Rex  v.  Adams.  Lent  Ass.  1812.  2  Russel,  !60;  S.  C.  1  R.  &  R.  225. 

This  prisoner  bought  a  hat  of  B.,  and  was  told  it  would  be  ready  for  him  in  So,  whert 
half  an  hour,  but  he  could  not  have  it  without  paying  for  it.     While  he  re- it  can  bo 
faiained  with  B.,  B.  showed  him  a  hat  which  he  had  made  for  one  P.;  the  pri-'howa  thai 
soncr  said  he  lived  next  door  to  him,  and  asked  when  P.  was  to  come  for  h^cutor'haa 
hat,  and  was  told  that  he  was  to  come  that  afternoon.     He  then  went  away,  partea  with 
saying,  he  would  send  his  brother's  wife  for  his  own  hat.     Soon  after  he  left,  hit  proper 
he  met  a  boy  to  whom  he  was  not  known;   the  prisoner  asked  the  boy  if  he  ty  in  the 
knew  B.;  the  boy  answering  affirmatively,  he  told  him  to  say,  that  P.  had  sent1**"1*'  *^«1 
him  for  his  hat,  but  added  that  as  he,  the  prisoner,  owed  13.  for  a  hat,  which    j!°# 
he  had  not  money  to  pay  for,  he  did  not  like  to  go  himself;  and,  therefore,  de-fl0 
sired  the  boy  (promising  him  something  for  his  trouble)  to  take  the  message 
from  P.  for  the  hat;  ho  also  told  him  that  P.  himself,  whom  he  described  by 
his  person  and  a  peculiarity  of  dress,  might  perhaps  be  at  B.'s,  and  if  he  were 
the   boy  was  not  to  go  in.      The   prisoner  accompanied   him  part  of  the 
way,  and  then  the  boy  proceeded  to  B.,  where  he  delivered  his  message,  and 
received  the  hat,  and  after  carrying  it  part  ol  tho  way  for  the  prisoner,  by  his 
desire,  the  prisoner  received  it  from  him,  saying  he  would  take  it- himself  to 
P.     The  fraud  was  discovered  on  P.'s  calling  for  his  hat  at  B  's,  about  half 
an  hour  after  the  boy  had  left  the  place;  and  the  prisoner  was  found  with  the 
bat  in  his  possession  and  apprehended.     The  prisoner  was  convicted.     But 
the  judges  held,  that  the  conviction,  was  vrrotfg;  that  it  was  not  larcency,  but 
obtaining  goods  under  a  false  pretence. 

Tot  it  is  certain,  that  if  the  property  in  effort  be  volun'ar  1/  given,  wtiatovor  false  pretence 
has  b«en  uscl  to  ob  iin  i%  no  felony  cm  hnvo  boon  comm  t'e<!. 

*  Or  lent.  So  where  a  woman  obtained  from  ho  prosecutor  in  the  name  Of  one  of  her 
neighbours,  half  a  guinea's  worth  of  silver,  and  xnid  thai  *he  would  return  presently 
with  ihehilf  guinea,  it  was  held  nor  to  ho  larceny  fur  the  same  reason;  see  Rex  v.  Cole- 
man, 2  East,  P.  C.  672.  So,  where  the  defendant  sent  a  letter  to  the  prosecutor  in  the 
name  of  another  person,  requesting  ibcfonn  of  8/.  for  a  few  days,  and  obtained  the  money 
accordingly ,  eleten  of  the  judges  held  this  to  bo  no  felony,  because  it  appeared  that  tho 
property  in  the  money  was  intended  to  pass. 


*  _ 

48  LARCENY.-*- <y the  Carrying  away  necessary ; 

4.  Rex  v."  Nicholson.  January  Sess.  1794.  Old  Bailey.  2  Leach,  610. 
Or  won  by     The  judges  held,  that  if  a  person  be  induced  to  play  at  hiding  under  the  bat, 
h**ttat;        and  stake  down  his  money  voluntarily,  on  the  event,  meaning  to  receive  the 
f  69   | .  stake  if  he  wins  and  pay  if  he  loses,  the  taking  up  of  the  stakes  so  deposited 
by  him  on  the  table,  is  not  a  felonious  taking,  although  the  party  was  made  to 
appear  to  win  the  money  by  fraudulent  conspiracy  and  collusion. 
5.  Rex  v.  Rodson.  Lent  Ass.  1820.   1  R.  &.  R.  413. 
Provided  it     R»,  by  pretending  to  find  a  sixpence  in  a  fair,  decoyed  Y.  to  a  public  house. 
c*n  b«  pro y  They  were  joined  by  fhe  three  other  prisoners,  and  after  a  little  time,  G.  wh* 
Ji.lh?1  wi  Pretended  *°  De  flusn  °f  money,  began  to  play  with  F.  at  guessing  at  a  half 
withUie      Penny  F.  hid  under  a  pewter  pot;  G.  was  to  guess  three  times  right  out  of 
property     f°ur*     After  losing  twice,  G.  offered  a  wager  of  a  pound,  that  none  of  them 
and  not      could  produce  ten  pounds,  F.  took  the  hint,  and  advised  Y.  to  do  the  same; 
merely  the  Y.  had  not  money  enough  about  him,  but  went  and  borrowed  twenty  guinea 
possession.  notea  0f  a  friend,  and  ihen  it  was  conceded  he  had  won.     G.  thert  offered  F* 
to  bet  one  hundred  pounds,  or  fifty  pounds,  or  any  other  sum,  that  he  guessed 
the  half-penny  right  three  times  out  of  four,  and  T.  betted  him  forty  pounds; 
G.  guessed  wrong  once  out  of  the  four  times,  and  then  went  out.     In  his  ab- 
sence F.  advised  Y.  to  go  halves  in  the  bet,  as  he  was  sure  to- win,  and  alter 
some  persuasion  he  consented;  and  on  G.'s  return,   Y.  handed  the  twenty 
guinea  notes  to  G.,  who  passed  them  on  to  R.,  who  was  to  be  stakeholder; 
G.  then  pretended  to  guess  the  remaining  times,  and  being  right  in  each,  R. 
gave  him  the  stakes,  and  he  went  away.     The  judge  told  the  jury,  that  if  they 
thought  when  G.  took  the  notes  from  Y,  and  passed  them  to  R,  there  was  a 
plan  and  concert  between  the  prisoners,  that  Y.  should  never  have  his  notes 
back,  but  that  they  should  keep  them  for  themselves,  under  the  false  colour 
and  pretence  that  G.  won  his  bet,  he  was  of  opinion  that,  in  point  of  law,  it 
was  a  felonious  taking  by  all.     The  jury  were  of  that  opinion.     The  distinc- 
tion the  learned  judge  took  between  the  cases  was  this:  that  at  the  time  G. 
and  R.  took  Y.'s  notes,  Y.  parted  with  the  possession  only,  not  with  the  pro- 
perty; and  that  the  property  was  only  to  pass  eventually,  if  G.  really  won  the 
wager.     Y.  expected  to  have  been  paid  had  G.  guessed  wrong. 
.    4th.   Where  the  consent  of  the  owner  to  the  taking  is  expressed  or  implied.* 

[  70  ]    HI.  RELATIVE  TO  THE  CARRYING  AWAY  NECESSARY  TQ 

CONSTITUTE  THE  OFFENCE.f 

*  The  taking  must  be  agninst  the  will  of  the  ownoi;  and,  therefore,  if  the  goods  are  ta- 
ken wi  h  I  he  conaent  or  privily  of  the  wife,  no  larceny  will  be  committed;  1  Leach,  47. 
Bat  if  the  owner,,  in  order  to  delect  a  namber  of  men  in  the  act  of  stealing,  directs  a  ser- 
vant to  appear  to  encourage  the  design,  and  lead  them  on  till  the  offence  is  complete,  a© 
long  as  he  did  not  induce  the  original  intent,  bnt  only  provided  for  its  discovery  after  it 
was  formed,  the  criminality  of  thieves  will  not  be  destroyed;  2  Leach,  913.  So,  if  a  mas 
is  suspected  of  an  intent  to  steal,  and  another  to  try  him  leaves  property  in  his  way,  which 
he  takes,  he  is  guilty  of  larceny;  see  2  Leach,  921.  And  if,  on  theives  breaking  in,  to 
plunder  a  housu,  a  servant,  by  desire  of  bis  master,  show  them  where  the  plate  is  kept, 
which  they  remove  this  circumstance  will  not  affect  the  crime;  see  2  Leach,  922. 

t  To  constitute  larceny  there  must  be  a  carrying  away  as  well  as  taking;  4  Bl.  Com. 
231.  Hence,  if  a  thief  cuts  a  belt  to  which  a  parse  is  hnng,  and  it  drops  to  the  ground, 
where  he  leaves  it;  or  if  he  compe'sa  man  to  lay  down  goods  which  he  is  carrying,  and  ie 
epprohended  as  be  raises  them  from  the  ground,  the  crime  is  incomplete;  see  1  Leach, 
•822.  p.;  1  Hale,  533.  -And  if  goods  are  tied  to  a  string,  which  is  fastened  at  one  end  ts> 
a  coonter,  and  a  person,  intending  to  steal  them,  takes  hold  of  the,  other,  and  reuioves 
them  towards  the  door  as  far  as  the  string  will  permit  him,  this  will  be  no  felony.  8o, 
where  the  prosecutor  has  his  keys  tied  to  the  strings  of  his  purse  in  his  pocket,  which  the 
prisoner  endeavored  to  take  from  him,  and  was  detected  with  the  purse  in  his  hand,  but 
the  str  nn  still  hung  to  the  pocket  by  the  keys,  this  was  holden  to  be  no  asportation,  end 
therefore  no  larceny  was  committed;  see  1  .Leach  821.  n.  a.;  1  Hale,  508.  A  bare  re- 
moval however  from  the  place  in  which  he  thief  found  the  goods,  though  he  does  not 
make  off  with  thorn,  is  a  sufficient  asportation  or  carrying  away;  4  Bl.  Com.  231.  As, 
for  instance,  if  a  man  be  leading  another's  horso  out  of  a  close,  and  be  apprehended 
in  the  fact;  or  if  a  guest  stealing  goods  out  of  an  inn,  have  removed  them  from  bis  cham- 
ber down  stairs,  8  Inst.  108,  109;  or  if  a  thief,  intending  to  steal  plate,  take  it  out  or  a 
chest  in  which  it  was,  and  lay  it  down  upon  the  floor,  but  be  surprised  before  he  can  male* 
his  escape  with  it;  see  Reg  v.  Simpson t  Ktb.  88;  1  Hawk.  e«  88.  s.  20. 


LARCENY.— 0/  the  Carrying  away  fuct$$ary.  49 

1.  Rex  v.  Lapier.  May  Seas.  1784.  Old  Bailey.  1  Leach,  320. 
H%  was  retiring  from  (he  Opera-house,  whilst  she  was  preparing  to  step  io-?**  •*ff3P 
to  tar  carriage,  she  felt  a  person,  who  was  proved  to  be  the  prisoner,  take  "**  *W#J  * 
bold  of  her  ear,  and  pail  her  ear-ring,  as  if  endeavouring  to  pull  it  off.     Her  byar^- 
ear  by  this  violence  was  torn  entirely  through;  the  ear-ring  separated  from  her^ightwptr 
ear,  and  she  conceived  it  had  been  taken  away;  but  on  examination,  it  waatatioa; 
found  against  the  curls  of  her  hair.     There  was  no  proof  that  the  ear-riog  was 
ever  seen  in  the  prisoner's  hand,  but  his  hand  was  seen  elevated  to  her  ear, 
and  at  that  instant.  H,  exclaimed,  "  I  have  lost  my  ear-ring."     The  judges 
were  all  of  opinion,  that  it  was  a  sufficient  taking  from  the  person  to  consti- 
tute robbery;  for  it  being  in  possession  of  the  prisoner  for  a  moment,  separate 
from  the  lady's  person,  was  sufficient,  although  he  could  not  retain  it.  At  remor 

2.  Rex  v.  Lapier.   1784.  Old  Bailey.   1.  Leach,  322.  n.  j-0**1*^ 

A  man  lodged  at  an  inn,  and  in  the  morning,  before  it  was  light  took  the  ^T^nr* 
sheets  irom  off  the  bed  in  which  he  lay,  with  an  intent  to  steal  them,  and  car- fog  tberaim 
ried  them  into  the  hall,  where  ho  left  them,  and  went  to  the  stable  to  get  his  it  an  ad 
horse,  where  the  hostler  seized  him;  and  it  was  adjudged  to  be  larceny.  joining 

3.  Rex  v.  Lapier.  1784.  Old  Bailey.  1  Leach,  322.  "•*« 

A  special  verdict  found,  that  the  prisoner  had  taken  plate  out  of  a  trunk, S£fJooi 
and  laid  it  on  the  floor,  but  was  apprehended  before  he  had  carried  it  away;  J  trunk, 
and  all  the  judges  were  of  opinion,  that  the  taking  the  goods  and  removing  and  leaving 
them  from  one  place  to  another  in  the  same  house,  with  an  intent  to  steal  them,  it  on  the 
•was  a  felony;  for  by  the  taking  he  had  the  possession.  flJor» 

4.  R»x  v.  Coslet.  February  Sess.  1782.  Old  Bailey.  1  Leach,  236.  256.      I  T!   1 
The  prosecutor  was  the  proprietor  of  a  waggon,  in  the  fore-part  of  which.     rem0T 
the'geods  were  packed.    The  prisoner  got  into  the  waggon,  and  after  groping  JJX  frJ^ 
about  en  tots  hands  and  knees,  laid  hold  of  a  parcel,  and  had  got  near  the  tail  one  part  of 
of  the  waggon  with  it,  when  he  was  apprehended.    The  parcel  was  afterwards  a  waggon 
foand  sear  the  middle  part  of  the  waggon.     The  jury  found  the  prisoner  guil-  to  another; 
ty.     The  rwel  ve  judges  were  unanimously  of  opinion,  that  as  the  prisoner  had  *L,th  a  T.ltw 
removed  the  property  from  the  spot  where  it  was  originally  placed,  and  the  j^.***6*  wf 
jury  had  found  that  he  had  so  removed  it  with  intent  to  steal,  it  was  a  suffi*    ' 
cient  takingand  carrying  away  to  constitute  the  offence. 
5.  Rtx  v.  Walsh.   1824.  Old  Bailey.  1  R.  o>  M.  14.  S.  P.  Rex  v.  Thomi* 

sox.   1  K.  if  M.  78. 
The  prisoner  had  lifted  up  a  bag  from  the  bottom  of  the  boot  of  a  ceacb,  and  Or  l«ft|*f 
was  detected  before  he  got  it  out  of  the  boot;  and  it  did  not  appear  that  the  bag  ~P  *  ■?• 
was  entirely  removed  from  the  space  which  it  at  first  occupied  in  the  t>°°t;  bottem  of 
,  but  the  raising  it  from  the  bottom  had  completely  removed  each  part  of  it  from  (he  boot  of 
4he  space  which  that  specific  part  occupied.  The  judges  held,  that  there  was  a  a  coach; 
complete  asporlavit. 
6.  Rex  v.  Martin.  Lent.  Ass.  1777,  1  Leach,  171.  2  East,  P.  C.  618. 
The  prisoner  had  pulled  tho  wool  from  the  bodies  of  several  lambs  while  ^r  P"Jf ■■f 
they  were  living,  and  in  some  places  had  torn  the  skin  away  with  it.     The  Jl^i^S01 
property  being  taken  from  the  bodies  of  living  animals,  a  doubt  arose,  whether  0f  ]jy#  m 
tt  was  the  subject  of  larceny.     The  judges  were  unanimously  of  opinion  thatfbeep  and 
it  was  larceny.  lambs,  or 

_ __ ___ _____  milking 

IV.  RELATIVE  TO  THE  FELONIOUS  INTENT  WITH  WHICH «•*■• 
THE  TAKING  AND  CARRYING  AWAY  IS  EFFECTED  t 

*  But  where  the  thief  merely  set  a  package  on  end  in  the  place  where  it  lay  for  tke 
purpose  of  catting  open  the  side  of  it  to  get  oat  the  contents,  bat  wao  btye'efed  before 
ne  had  accomplished  his  purpose,  it  was  bolden  not  sufficient;  East,  P.  C.  556*";  1  Leach, 
23  v. 

t  The  taking  and  carrying  away  mast  be  effected  with  a  felonious  intent;  this  is  done 
animus  furandi.  The  rale  may  be  tons  expmnltfied:  When  a  man  knowingly  takes  and 
Carries  away  the  goods  of  another  without  any  felattri  or  pretence  6f  right,  with  the  intent, 
wholly  to  deprive  the  owner  of  them,  and  to  appropiiate  and  convert  them  to  his  own  use, 
the  offence  w  complete  and  the  felonious  intent  obvious;  but  if  the  sheet)  of  A.  sfray  into 
jtfce  flock  of  B..  and  B.  not  knowing  it,  drive  them  home  along  with  bis  own  flock,  anil  shear 
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*>  LARCENY.— tXjfind  Ifagmt  of. 

To  make  a       J.  Rn  T.  Cjbsage.  Lant.  Am.  1815.   1  R.  St  R.  295;  S.  C.  t  ftttwv 
*"*«•  C.  &M.44. 

w?™ec«*sa  The  P"*>ncr  forced  open  a  stable  door,  took  out  a  horse,  led  H  •boa*  0 
rv  that  it  mile  to  an  old  coal  pit,  and  there  backed  it  down  and  killed  it,  his  object  being 
f  7°2  "1  that  the  home  might  not  contribute  to  furnish  evidence  against  one  who  waa> 
should  be  under  a  charge  for  stealing  it;  he  had  no  intention  of  deriving  any  pecuniary 
done  lucri  benefit  from  taking  the  horse.  Thomson,  C.  B.  saved  the  point,  six  jodges 
eau$a;\&  Bgajnst  five  held  it  not  essential  that  the  taking  should  be  lueri  coma)  they 
aa^tfsnt  to  tnou8ht  a  t«Wn£  frawlulenter,  with  intent  wholly  to  deprive  the  owner  of  the 
destroy  will  property,  sufficient. 

besaffi         2.  Rex  v.  Dickinson.  1820.  1  R.  &  R.  420;  S.  C.  2  Ross.  C.  k  M.  9*. 
eient  to  Upon  a  case  reserved,  it  appeared  that  the  prisoner  took  from  a  house  in 

constitute  tHo  night  a  young  girl's  bonnet,  and  some  other  articles  of  her  dress,  and  c«r- 
the  offence  ^^  |||e|I|  to  R  hay.mow>  where  he  had  twice  had  connection  with  her;  ami 
*  *"Jceny-  the  jury  thought  that  he  only  took  them  in  order  that  she  might  again  go  to  the 
linel  v  uk  mow>  aiM*  tnat  ne  m'gh*  have  another  opportunity  of  sotteitmg  her  to  repeal 
tng  away    the  connection.     The  judge  thought  the  taking  with  such  an  intent  was  not 

good*  to  in  felonious. 

dace    the   owner,  a  female,  to  fetch  them,  and  thereby  to  give  the  priaoner  an  opportunity  ef  eotte- 

iting  her  to  accede  to  his  amatory  OTerlerea  it  not  felony; 

3.  Rex  v.  Crum*.  1825.  1  C.  &  P.  N.  P.  C.  $58. 
Nor  where  The  prisoner  was  indicted  for  stealing  a  horse,  saddles,  bridles,  tie.  It  ap- 
»  pernen  peared  that  he  got  into  tho  prosecutor's  stable,  and  took  away  the  horse  aad 
tain  ariHei otner  property  all  together;  but  that  when  he  had  got  to  some  distance  he 
and  also  turned  the  horse  loose,  and  proceeded  on  foot.  Soon  after  he  was  stopped, 
lake*  a  in  attempting  to  sell  the  saddles,  &c.  Garrow,  B.  led  it  to  the  jury  to  say, 
horse,  not  whether  the  prisoner  had  any  intention  of  stealing  the  horse;  for,  that  if  ha  ior 
with  an  in  tended  to  steal  the  other  articles,  and  only  used  the  horse  as  a  mode  of  carry* 
at""/'!  h  tmS  °^  *ne  otner  pander  more  conveniently,  and,  as  it  were,  borrowed  the 
to^et  ofT°  horse  f°r  that,  purpose,  he  would  not  be,  in  point  of  law,  guilty  of  steeling  the 
more  easily  horse.  Verdict— Not  guilty  of  stealing  the  horse — Guilty  of  stealing  the  rest 
with  the     of  the  property. 

ether  prop  ,, 

any.  this  is    V.  RELATIVE  TO  THE  DIFFERENT  DEGREES  OF  LAR- 
S£S  CENY.* 


VI.  RELATIVE  TO  THE  PROPERTY  IN   RESPECT  OF 
WHICH  LARCENY  MAY  BE  COMMITTED. 

1st.  In  general.! 

them  this  ia  no  felony,  though  it  would  he  afterwards,   if  be  did  any  act  to  coaeeal  then*? 
for  (hi*  would  indicate  hi*  knowledge  of  their  being  the  sheep  of  another. 

•  With  respect  to  the  degrees  of  larceny.     Larceny   at  common   law,  when  set  made/ 
capital  on  account  of  some  aggravating  circumstances,  was  either  grand  or  petit,  according 
to  the  value  of  theart'cle  stolen;  it  was   grand  when  the  thing  in  question  exceeded  the 
Vnlae  of  twelve  pence,  and  petit  when  it  amounted  to  no  more  than  that  earn.    Both  grand 
and  petit  larceny  were  at  common  law  felonies;  but  petit  larceny  was  never  pnnishaMe 
with  death,  hut  only  with  whipping,  imprisonment    and  other  corporal  penalties.     Theft 
above  the  value  of  twelve   pence  was  on  the  other  hand  punishable  with  death   by  the 
Saion  laws,  though  ibe  offender  was  permitted  to  redeem  h  s  life  by  a  pecuniary  ransom. 
But  in  the  reign  of  Henry  the  First,  this  power  of  redemption  was  taken  away,  and  the 
punishment  of  grand  larceny  became  capital;  except,  however  in  those  cases  where  cir- 
cumstance* of  aggravation  or  state  policy  called  for  more  exemplary  penalfiee,  it  has  always 
been  admitted  to  clergy.    The  party,   'herefore,  who  was   convicted  of  this  offence  was 
lUMe  U>  those  penalties  wh  ch  were  inflicted  on  the  allowance  of  that  privilege.    Bet  alt 
distinction  bet  wen  grand  and  petit  larceny  is  now  abolished  by  the  stat.  7  fc  8  Geo.  4.  c 
29.  s  2.  and  every  larceny,  whatever  is  the  value  of  the  property  taken,  ia  of  the  saaae 
nature,  and  subject  to  the  same  incidents  in  all  respects  as  grand  larceny,  and  every  eoert 
whose  jurisdiction  was  previously  limiied  to  petit  larceny  has  power  to  try  every   ease  of 
larceny.     Hence,  according  to  the  existing  law,  Urceny  is  only  of  two  kinds,  simple  and 
compound;  the  latter  contains  all  the  properties  of  simple  larceny,  but  is  accompaaied by 
.pee  or  both  of  the  aggravating  circumstances  of  taking  from  the  person  or  habitation  of  the 

^  TThete^  do  part  of  the  criminal  law  which has  aoiergaoa  greater  allstfMioa  4aa  thai 


LARCENY.— Subjects  of,  4f 

Sad.  Is  PARTICULAR. 
{A)  OP   THINGS  APPIXSD  TO  OR  CONNECTED   WITS  THB  RIAL  SftTlTR. 

1.  Adams  it.  Rush.  T.  T.   1750.  K.  fi.  2  Stra.  1 133.  S.  C.  2  Hale,  5)6. 

This  iadictment  set  forth,  that  the  prisoner  feloniously  stole  a  parchment  Laramy  •* 
writing,  purporting  to  be  n  commisnton  under  10  Ann.,  out  of  the  Court  of  comn,OB 
Chancery,  to  settle  the  boundaries  between  two  manors,  and  ascertain  the  *™  £*£m 
height  which  the  defendant  in  the  cause  had  a  right  to  keep  water  up  to,  in  a  muted  of 
pond  in  his  ground;  and  also  another  parchment  writing,  purporting  to  be  a  litis  dinsV 
return  of  the  cosaaMssioners  thereto;  which  commission  and  return  were  re- 
spectively laid  to  be  of  the  value  of  £#.,  and  were  of  the  goods  and  chattels  of 
Ims  Majesty.   The  jury  found,  lhat  two  parchment  writings,  answering  the  de- 
scription in  the  indictment  in  the  year  1712,  were  brought  into  the  Six  Clerks1 
Office  belonging  to  the  Court  of  Chancery,  and  the  proper  office  wherein  to 
record  and  keep  them  as  records  of  that  court,  where  they  were  accordingly 
kept,  when  the  prisoner  privately  carried  the  same  out  of  the  office  with  an  in- 
tent te  steal  the  same;  that  they  were  the  King's  goods,  and  each  of  the  va- 
loe  of  one  penny;  and  that  in  1717,  the  cause  was  nt  an  end.    The  Chief 
Justice  agitated  a  question,  whether,  as  this  was  undoubtedly  a  great  misde- 
meanor, they  could  not  give  judgment  as  for  a  trespass,  and  desired  that  might 
be  considered,  and  the  prisoner  brought  up  again  at  another  day.     And  sub- 
sequently the  counsel  eked  2  Hawk.  440.  that  if  on  a  general  indictment  for 
felony  a  special  verdict  be  fonnd,  and  the  crime  be  adjudged  but  a  trespass, 
judgment  may  be  given  upon  it  as  for  a  trespass  only.     But  the  judges  held 
the  prisoner  must  be  discharged. 

2.  Rax  v.  Wbstbbcr.  1739,  Old  Bailey.  I  Leach,  12.  [  74  1 

Upon  an  indictment  for  stealing  a  charter  or  writing,  in  the  course  of  the  ar-  °r  •n7*bar 
gntnent  it  was  urged,  by  the  counsel  for  the  crown,  that  the  reason  why  felony  ja^p^r 
could  net  be  committed  of  <  barters  which  concerned  the  realty  was,  that  they  n\~^  lB6  ra 
could  not  be  valued.     The  Court,  however,  were  unanimously  of  opinion,  that  ahj.t 
as  the  parchment  writings  in  question  concerned  the  realty,  no  larceny  could 
be  committed  of  them. 

portion  of  it  which  relates  te  the  things  or  chattels  in  respect  of  which  larceny  may  be 
eosaasitted.  At  common  law,  larceny  related  only  to  thing*  strictly  persona1,  and  eonld  net 
take  place  in  respect  to  any  thin*  annexed  to  the  freehold,  as  corn,  grass,  growing  fruit, 
fruit  trees,  lead  from  bosses,  or  thi  -gs  of  no  valae  in  themselves,  as  title  deeds  of  estates, 
or  things  df  a/era  natura  as  dog*,  cat*,  and  birds,  or  animals /tr  a  naturm  unreclaim- 
ed. Nt  in  most  of  these  cases  the  legislature  has  introduced  a  material  and  beneficial 
ehange.  They  will  be  noticed  ander  their  appropriate  divisions  in  the  text  and  notes, 
premising  that  no  reference  will  be  made  to  the  statutes  which  huve  been  repealed  by  the 
general  e  •asolid-ttion  act,  the  7k8  Geo.  4.  and  bearing  iu  mind  that  lareony  may  be  eoov» 
smtted  in  respect  of  any  kind  of  personal  property. 

*  Or  even  of  the  box  in  which  they  were  kepi;  1  Hale,  SOI ;  8  Inst.  10ft, 
t  Bat  now  by  the  slat.  7  k  8  Geo.  4.  e.  29.  s.  23.  it  is  enacted,  that  if  any  person  shall 
steal  any  paper  or  parchment,  written  and  printed  or  partly  written  and  partly  primed, 
feeing  evidence  of  the  title,  or  of  any  part  of  the  title,  io  any  real  estate,  such  offender 
shall  be  deemed  gailty  of  a  misdemeanor,  and  boing  convicted  thereof,  shall  be  lisble  to 
any  of  the  penishments  which  the  Court  may  award,  as  hereinbefore  last  mentioned;  and 
la  any  iadictment  for  sach  offence,  it  shall  be  sufficient  to  allege  the  thing  stolen  to  be 
evidence  of  the  title,  or  of  part  of  the  title  of  the  person,  or  of  some  one  of  the  persona 
having  a  pre  eat  interest,  wheiher  legal  or  equitable,  in  the  real  estate  to  which  the  same 
•relates,  and  to  mention  sach  real  estate  or  some  part  thereof:  nnd  it  shall  not  be  necessary 
to  allege  the  thing  stolen  to  be  of  any  value.  By  the  24th  section  of  the  same  statute 
it  is  enacted,  that  nothini  in  this  act  contained,  relating  to  either  of  the  misdemean  »rs  a- 
fbtesaid,  nor  any  proceeding,  conviction,  or  judgment,  to  be  had  or  taken  thereupon,  shall 

rveat,  lessen,  or  impea  h  any  remedy  at  law  or  in  equity,  which  any  party  aggreived 
any  such  offence  might  or  would  have  had  if  this  act  had  not  been  passed;  but  never- 
theless the  conviction  of  -any  so«h  offender  shall  not  be  received  in  evidence  in  any  action 
st  law  or  sait  in  equity  ag  ti'nst  him  ;  and  no  person  shall  be  liable  to  bo  convicted  of  either 
•f  the  misdemeanours  aforesaid,  by  any  evidence  whatsoever  in  respect  of  any  actha 
4one  by  Vnn,  if  he  shall  *t  any  time  previously  to  his  being  indicted  for  uch  offence  have  dis  • 
closed  sach  act  on  outh,  in  consequence  of  any  compulsory  process  of  <tny  court  of  law  or 
ejajaity  m  any  action,  suit,  or  proceeding;,  which  shall  have  been  bona  Jide  instituted  by 
amy  party  aggrieved,  or  if  lie  shall  have  disclosed  the  same  on  any  examination  or  deposition 
fce&tni  eajr^aajiatjoaartnf  baj&topu.    And  by  the  jojue  a*t  to  atealiir  sever  with  io- 


M  LARCENY— Chose*  in  actbn 

J  1$  J  (B)  Of  records  * 

(C)  Op  wills,  t 
(D)  Of  c hoses  in  action.J 
1.  Ri*  r,  Hassel.  Oct.  Sess.  1730,  Old  Bailey.  1  Leach,  T. 
Although        The  gentleman  in  whose  dwelling-house  the  felony  was  laid  to  have  beell 
the  9  Gee.  committed  was  the  post-master-general;  that  the  prisoner  was  employed  bf 

Z«  C*    a  A*  S« 

tent  to  steal  the  ore  of  any  metal,  or  any  lapis  calaminaris,  manganese,  or  mundick,  or  any* 
wed,    blast,   cauke,  or  black  lead,  or  any   eoal,  or  cannel  colli  from   any  mine,    bed,  of 
vein  thereof  respectively,  is  felony  punishable  like  simple  larceny;  and  by  the  same  stal- 
s.  38,  it  is  made  felony,  punishable   in  the  same  manner,  to  steal  or  cut,   break,  root-ap, 
or  otherwise  destroy  or  damage,  with   intent  to  steal  the  whole  or  any   part  of  any  tree* 
sapling,  on  shrub,  or  any  under- wood  above  the  valne  of  1/.  respectively,  growing   in  any 
park,  pleasure  ground,  garden,  orchard,  or  avenue,  or  in  any  ground  adjoining  or  belonging 
to  any  dwelling  house,  above  the  value  of  5/.  in  any  other  situation  J  and  when  the  injury 
amounts  to  Is.  at  the  least,  summary  punishment  (sec.  99.)  may  be  imposed  by  fine  not 
exceeding  5/.  above  the  injury  done;  and  upon  a   second   conviction,   imprisonment  with 
hard  labour,  for  not  more  that  twelve  calender  months,  may  be  inflicted}  and  if  the  con- 
viction take  place  before  two  judices  of  tbo  peace,  whipping   publicly  or  privately  may 
be  superadded;  and  upon  a  third  conviction,  the  offender  is  guilty  of  felony  and   may   bo 
punished  as  for  simple  larceny.     Summary   punishment   may  also  be  imposed   (seot.  40.) 
for  stealing  or  destroying  any  live  or  dead  fence,  or  any  wooden*  post,  fence  or  gate,  or  for 
being  possessed  (sect.  41.)  of  any  tree,  shrub,  under- wood,  or  fence,  post,  or  gate,  of  the 
value  of  2s.  at  the  leaet,  and  not  satisfactorily  accounting  for  such  possession;  or  (seek  42.) 
for  stealing  or  destroying  any  plant,  root,  fruit,  or  any  vegetable  production  growing  in  any 
garden,  $c. ;  and  upon  second  conviction  the  offender  is  guilty  of  felony,  punishable  in  the 
same  manner  as  simple  larceny;  or  (sect.  43.)  for  stealing  or  destroying  any  root  or  plant 
Used  for  the  food  of  man  or  beast,  or  for  medicine,  or  for  distilling  or  dying,  or  in  tbo 
coarse  of  mannfactare,   growing  upon  any  inclosed  ground.     And  -  by   the  same  statute 
seat.  44.  it  is  felony  to  steal,   or  rip,   cut,  or  break,  with   intent  to  steal   any  glass  or 
woodwork  belonging  lo  any  building  whatsoever,  or  auy  lead,  iron,  copper,  brass,  or  other 
motel t  or  any  utensil  or  fixture,  whether   made  of  metal  or  other   material   respectively, 
fixed  in  er  to  any  buildings  whatsoever,  or  any  thing  made  of  motal,  fixed  in  any  land  be- 
ing private  property,  or  for  a  fence  to  a  dwelling  house,  garden,  or  area,  or  in  any  square, 
street,  or  other  place,  dedicated  to  public  use  or  ornament, 

*  By  the  statute  7  &  8  Geo.  4.  c.  29  s.  21.  it  is  enacted,  "that  if  any  person  shall  steal 
or  shall  for  any  fraudulent  purpose  take  from  its  place  of  deposit  for  the  time  being,  or 
from  any  person  having  the  proper  custody  thereof;  or  shall  unlawfully  and  maliciously 
obliterate,  injure,  or  destroy,  any  record,  writ,  return,  panel,  process,  interrogatory,  depo- 
sition, affidavit,  rule,  order,  warrant  of  attorney,  or  any  original  document  whatsoever,  of 
or  belonging  to  any  court  of  record,  or  relating  to  any  matter,  civil  or  criminal,  begun, 
depending,  or  terminated, in  any  Buch  court;  or  any  bill,  answer,  interrogatory,  deposition, 
affidavit,  order,  or  decree,  or  any  original  document  whatsoever,  of  or  belonging  to  any 
court  of  equity,  or  relating  to  any  cause  or  matter  begun,  depending  or  terminated  in  any 
sneb  court,  every  inch  offender  shall  be  guilty  of  a  misdemeanour,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  thoseaJ 
for  the  term  of  seven  years,  or  to  suffer  such  other  punishment  by  fine  or  imprisonment,  or 
by  both,  as  the  Court  shall  award;  and  it  shall  not  in  any  indictment  for  each  offence  be 
accessary  to  allege  that  the  article,  in  respect  of  which  the  offence  is  committed  is  the  pro- 
perty of  any  person,  or  that  the  same  is  of  any  value;"  see  General  Clauses,  ante,  p.  74b 
This  provision  is  substituted  for  the  3rd  section  of  the  statute  8  Hen.  6.  c.  12.;  but  the  pros 
oat  enactment  extends  to  bills,  &c.  in  equity,  which  that  did  not,  and  so  is  in  many  res- 
pects a  great  improvement  on  the  provisions.  By  the  Plalute  7  &  8  Geo.  4.  c.  27.  so  much 
of  the  statute  8  Hen.  6-  c.  12.  as  relates  to  the  offence  of  stealing,  taking  away,  withdraw- 
ing, or  avoiding  of  any  record  or  other  like  thing  therein  mentioned,  is  repealed. 

f  By  the  statute  7  &  8  Geo.  4.  c.  29.  s.  22.  it  is  enacted,  "  that  if  any  person  shall, 
either  daring  the  life  of  the  testator  or  testatrix,  or  after  his  or  her  death,  steal,  or  for  aay 
fraudulent  purpose  destroy  or  conceal  any  will,  codicil,  or  other  testamentary  instrument, 
whether  the  same  shall  relate  to  real  or  pergonal  estates,  or  to  both,  every  such  offender 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall  be  liable  to  any  of 
the  punishments  which  the  Court  may  award  as  hereinbefore  last  mentioned;  and  it  shall 
not  in  any  indictment  for  such  offence  be  necessary  to  u  I  lege  that  such  will,  codicil,  or  other 
instrument,  is  the  property  of  any  person,  or  that' the  same  is  of  any  value.  As  to  parties 
being  exempt  from  punishment  in  certain  cases,  see  s.  24.  And  as  to  the  parties  remedy 
in  law  or  equity  saved  to  him,  see  the  same  section. 

t  Bonds,  bills,  notes,  and  other  chose*  in  action,  were  not  the  subjects  or  larceny  at 
common  law;  1  Hawk.  c.  S3,  s.  35.  They  were  first  recognised  as  subjects  of  larceny 
by  the  2  Geo.  2.  c.  25.  s.  3;  and  now  by  the  7  &  8  Geo.  4.  c.  29.  if  a  person  steal  any 
tally,  order,  or  other  security,  entitling  or  evidencing  the  title  to  any  share  or  interest  in  a 
public  stock  or  fond,  whether  of  this  kingdom  or  a  foreign  state,  or  in  any  fond  of  aay 

• .^.. -■  -.  ~    .••-  *•  • 
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tnem  in  thti  Post-office,  in  the  capacity  of  a  sorter  of  letters;  that  the  Btfnfc    f  76  |  . 
note  described  in  the  indictment  had  been  sent  by  the  post  in  a  letter  from  A.  *••  ■*** 
to  B.,  and  that  the  prisoner  had  received  the  mormy  for  it  at  the  Bank,  from  d0*?1    #— 
the  hands  of  one  Milton,  a  ticket-porter,  the  day  after  that  on  which  the  letter  }na"he  p?b 
would  arrive  in  town  by  the  regular  course  of  post.     It  was  submitted,  that  mi  number, 
supposing  the  prisoner  had  not  the  entire  legal  possession  of  this  Bank  note,  yet  to  steal 
but  a  bare  charge  of  the  property  only,  yet  it  is  not  an  offence  within  the  act.  *  tingle 
The  stat.  of  Geo.  2.  c.  25.  s.  3.  enacts,  that  whoever  shall  steal  or  take  Bank  °ot*  WM 
notes,  South  Sea  bonds,  East  India  bonds,  dividend  warrants,  &c.  &c.  shall  be  JJ|* "J  " 
deemed  guilty  of  felony;  and  so  goes  on  enumerating  other  species  of  prop-  viiioM. 
erty,  all  of  them  in  the  plural  number,  whereas  the  fact  charged  in  the  indict- 
ment is  for  stealing  one  Bank  note  only.     The  Court,  after  consulting  npon 
the  subject,  declared  that  it  was  their  clear  and  unanimous  opinion  that  there 
was  nothing  in  the  objection. 

2.  Rex  v.  Phipoe.  1795,  Old  Bailey.  2  Leach,  673. 
The  prisoner  had  obtained  a  note  of  hand  from  a  gentleman,  by  threaten-  Compelling 
ing,  with  a  knife  held  to  bis  throat,  to  take  away  his  life;  and  it  appeared  that  a.PartT  to 
she  had  furnished  the  paper  and  ink  with  which  it  was  written,  ind  that  the  pa- Jlvoa  Proni 
per  was  never  out  of  her  possession.     The  judges  held  it  not  to  be  robbery,  ^T^Lnmr 
being  of  opinion  that  the  note  was  of  no  value;  that  as  the  legislature,  at  the  wing  tbe ' 
time  of  passing  the  statute  2  Geo.  2.  c.  5  s.  3.  whereby  the  stealing  a  chose  pen,  ink, 
in  action  was  made  felony,  could  not  possibly  have  a  case  like  this  in  contem-rtamp,  and 
plation;  it  was  not  within  that  act  of  parliament;  that  the  note  did  not,  on  the  P*P*f  °f 
face  of  it,  import  either  a  general  or  a  special  property  in  the  prosecutor;  and  jjjj  ^JjJyjJ. 
that  it  was  so  far  from  being  of  any  the  least  value  to  him,  that  he  had  not  even  theprose 
tbe  property  of  the  paper  on  which  it  was  written,  as  it  appeared  that  both  the  cator  never 
paper  and  ink  were  the  property  of  the  prisoner,  and  the  delivery  of  it  by  her  had  peace* 
to  the  prosecutor  could  not,  under  the  circumstances,  be  considered  as  vesting  DJ°  V°j?*? 
it  in  him;  but  that  if  it  had,  as  it  was  a  property  of  which  he  was  never,  even*10"         ^ 
for  an  instant,  in  the  peaceable  possession  of,  it  could  not  be  considered  *»»  no  Uree* 
property  taken  from  his  person,  so  as  to  constitute  the  crime  of  robbery.  B«. • 

•    (£)  Of  animals  and  cattle,  and  of  things  fefuc  naturji.  f  77  "| 
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body  corporate,  company,  or  society,  or  any  deposit  in  any  savings'  bank;  or  steal  a  de- 
benture, deed,  bond,  bill,  note,  warrant,  order  or  other  security  for  money,  or  for  pay- 
ment of  money;  or  steal  a  warrantor  order  for  tbe  delivery  or  transfer  of  goods  or 
rahiable  things,  every  such  offender  shall  be  deemed  guilty  of  felony  of  the  same  natnre, 
and  punishable  ie  the  same  manner  as  if  be  had  stolen  goods  of  the  like  value  with  that 
represented  or  evidenced  in  any  of  the  foregoing  instruments.  It  is  also  enacted  that 
throughout  the  act,  each  of  the  several  documents  enumerated,  shall  be  deemed  to  be  in- 
eluded  nnder  the  words  "valuable  security;"  s.  5. 

*  A  cheek  on  a  banker,  written  on  unstamped  paper,  payable  to  D.  and  J.,  and  notmado 
payable  to  bearer,  is  not  a  valuable  security  within  the  7  &  8  Geo.  4.  c.29.  s  5;  see  Rex 
v.  Yates,  Car.  273- 

t  At  common  law,  larceny  cannot  be  committed  by  stealing  animals  in  which  there  is 
do  property,  either  absolutely  or  qualified,  as  beasts  that  trefera  natures  and  unreclaim- 
ed, such  as  deer,  bares,  and  conies,  in  the  forest;  see  1  Hale  511;  Fost.  366;  see  ante,  tir. 
Game.  But  all  valuable  domestic  animals,  a«  horses;  and  all  animals  domitm  naturae, 
wtiieb  serve  for  food,  as  sheep,  poultry,  swine,  &c;  and  the  flesh  of  such  as.are  ftrm 
nattirtc,  may  be  the  subject  of  larceny;  but  all  other  animals  which  do  not  serve  for  food, 
such  *9  dogs,  and  other  creatures  kept  merely  for  pleasure  and  amusement,  stealing  them 
did  not  amount  to  larceny.  And  now  by  tho  7  &  8  Geo.  4.  c.  29.  it  is  enacted,  that  *'  if 
•  person  steal  any  horse,  mare,  gelding,  colt,  or  Ally;  or  any  bull,  cow,  oi,  heifer,  or  calf; 
•r  any  ram,  ewe,  sheep,  or  lamb;  or  wilfully  kill  any  of  such  cattle,  with  intent  to  steal 
the  carcass,  or  skin,  or  any  part  of  the  cattle  to  killed,  every  such  offender  shall  be  guilty 
of  felony  and  suffer  death;  section  25.  If  a  person  *toal  any  dog,  or  steal  any  beast  or 
bird  ordinarily  kept  in  a  state  of  confinement,  not  being  the  subject  of  larceny  at  cowmen 
law,  every  each  offender  being  convicted  before  a  justice  of  tho  peace,  shall,  for  the  first 
offence,  forfeit  and  pay,  over  and  above  the  value  of  the  dog.  beast,  or  bird,  such  sum  of 
money  not  exceeding  20/.,  as  to  the  justice  shall  seem  meet;  and  if  a  person  so  convicted 
•hall  be  guilty  a  second  time,  he  shall  be  committed  to  the  common  gaol  or  house  of  cor- 
rection, there  to  be  kept  to  herd  labour  for  such  term,  not  exceeding  twelve  calender 
months,  as  the  convicting  justice  shall  think  fit;  and  if  such  subsequent  conviction  shall 
t  ako  place  before  two  justices,  tbey  may  farther  order  the  offender  to  bo  once  ortwioe  poMieV 
j) y  or  privately  whipped,  titer  the  expiration  of  four  days  from  tho  time  of  wch  conviction  J* ' 
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Rax  v.  Searing.  1818.  1R.&R  350. 
Stealing  fer  Indictment  for  larceny,  in  stealing  five  live  ferrets  confined  in  a  certain 
tame  ind  nutcll>  of  the  P"ce  of  ,5*> ^  property  of  F.  It  appeared  in  evidence,  that 
saleable  is  ^errets  are  valuable  animals,  and  those  in  question  were  sold  by  the  prisoner 
not  larceny  fi>r  9*.  The  judges  were  of  opinion  that  ferrets,  though  tame  and  saleable, 
could  not  be  the  subject  of  larceny,  and  that  judgment  ought  to  be  arrested. 

(F)  Of  LETrERs.* 
1.  Rexv.  Pooley.   1774,  Old  Bailey.  2  Leach,  904, 
The  7  Geo.      The  indictment  charged  the  prisoner,  as  a  person  employed  in  sorting  letters 
a.  c.  50.  a.  in  the  Post-office,  with  secreting  a  letter  containing  a  draft,  purporting  to  be 
*r<*9fl0  ?ot  drawn  in  London,  but  which  appeared  upon  the  evidence  to  have  been  drawn 
I    ®  J     at  Maidstone,  without  having  any  stamp  upon  it,  contrary  to  the  31  Geo,  3.  c. 
•errant**    ^5'  s*  4*     ^ne  objections  submitted  on  behalf  of  the  prisoner  at  the  trial 
employed    were,  first,  that  a  draft  on  a  banker,  or  bill  of  exchange  not  stamped  pursuant 
in  the  Poet  to  the  direction  of  the  statutes  31  Geo.  3.  c.  25.  and  37  Geo.  3.  c.  136.  could 
office,  aad   not  be  received  in  evidence  for  any  purpose;  but  if,  on  the  authority  of  dec*K 
}lll®lw},oi*  ded  cases,  it  should  be  thought  admissible,  then,  secondly,  that  such  a  draft 
tarsUcrf  I  or  u'^  °^  excnange>  M"  'l  could  be  so  called,  could  not  be  the  subject  of  large- 
ly fooie*     nv>  inasmuch  as  it  could  not  be  of  any  value  whatever;  and  thirdly,  that  being 
so  invalid,  it  could  not  be  considered  as  a  security  for  the  payment  of  money 
within  the  statute  2  Geo.  3.  c.  25.  s.  3.  the  secreting  of  which,  when  sent  in 
a  letter,  came  within  the  meaning  of  the  7.  Geo.  3.  c.  50.    The  note  was, 
however,  received  in  evidence  by  the  Court;  and  the  jury  found  the  prisoner 
guilty.     But  the  case  was  reserved  for  the  consideration  of  the  twelve  judges, 
and  argued  before  them  at  considerable  length.     It  was  contended,  on  behalf 
of  the  prisoner,  that  the  paper  writing  in   question,   purporting  to  be  a 
draft   for    payment    of  money,  was   not   in    law   a  draft   for  payment   of 
money,  within  the  7  Geo.  3.  c.  50.  inasmuch  as   it  was  not  stamped  purso* 
ant  to  the  stamp  acts;  see  31   Geo.   3.  c.  25.  and  37  Geo.  3.  c.  136;  and 
that,  being  unstamped,  it  was  not  a  chose  in  action,  the  stealing  of  which  could 
be  the  subject  of  larceny  within  the  statute  2  Geo.  2.  c.  25.  s.  3;  for  without 
a  stamp  it  was  of  no  value.     That  the  statute  7.  Geo.  3.  c.  50.  either  creates 
a  new  felony,  or  takes  away  the  benefit  of  clergy  from  an  old  offence;  and 
that,  in  either  case,  the  instrument  secreted  or  stolen  must  be  of  some  value, 
whereas  the  draft  in  question  was  of  no  legal  value,  being  a  draft  drawn  con* 
trary  to  the  directions  of  the  legislature,  whq,  by  the  stamp  act,  had  declared 
that  a  draft  so  drawn,should  not <s  be  pleaded,  or  given  in  evidence  in  any  court, 
or  admitted  in  any  court  to  be   good,  useful,  or  available,  in  law  or  equity. H 
In  the  bourse  of  the  argument,  Lord  Eldon,  C.  J.,  observed,  that  the  legisla-* 
turc  had  not  made  it  felony  to  secrete  any  letter,  but  it  was  so  to  secrete  any 
letter  containing  any  of  the  particular  securities  specified  in  the  statute;  see 
2  Leach,  909.  n.  a.     The  judges  were  all  of  opinion  that  the  conviction  warn 
wrong,  that  the  draft  not  being  stamped  was  of  no  value,  nor  in  any  way  avail* 
able,  and  therefore  was  not  a  bill  or  draft  within  the  act. 

s.  31.  By  32nd  nee t ion,  the  punishment  is  the  anme  if  persons  have  in  their  posseseion  any 
each  dog,  or  beast,  or  the  akio  thereof,  or  any  bird,  or  the  plumage  thereof,  knowing  it  to 
b.ive  been  atolen.  Person*  unlawfully  killing,  wounding  or  taking  any  house -dove  or  p*- 
"goon  ander  such  circumstance*  a*  do  not  amount  to  larceny  at  common  law,  shall  forfeit, 
over  and  above  the  value  of  the  bird,  any  nam  not  exceeding  2/.;s.  33. 

*  The  7  Geo.  3.  c.  50.  s.  2.  enacts,  "that  if  any  person  ahall  rob  any  mill  in  which 
letter*  are  vent  or  conveyed  by  the  post,  of  any  letter  or  tellers,  packet  <»r  packets,  bag, 
or  mail  of  letters,  or  shall  steal  nnd  take  from  or  oat  of  soch  mail,  or  from  or  oat  of  any 
bag  of  letters  sent  or  conveyed  by  the  post,  or  from  or  out  of  any  post  office,   or  boose,  e* 

Elace  for  the  receipt  or  delivery  of  leters  or  packets,  sent  or  to  be  sent  bv  the  post,  any 
it  termor  packets;*'  alihonfh  nurh  a'enling  shall  not  appear  or  be  pioved  to  have  been 
from  the  perron  upon  the  King's  highwiy,  in  n  dwelling-house,  or  by  patting  in  fear,  be 
•lull  be  guilty  of  foionv  without  ben  fit  of  clergy,  tn  the  construction  of  this  act  it  has 
been  hold  en,  that  if  n  min  procure  bags  of  letters  fo  be  delivered  to  him  ander  pretence, 
of  being  guard  te  the  mail,  which  are  let  down  to  him  from  the  window  of  the  pout  office* 
this  will  be  a  stealing  from  the  post  offico  within  its  meaning;  2  £nst.  P.  C.  €03.  Thar 
memue  mav  be  laid  in  the  county  where  thaoS^acAWas^ommiUed.^rJo  whifijk  Up  jaJfJo4eP 


1ARC&N  Y.~-  Who  can  t«  guilty  of.  J* 

2.  Res  v,  Sr.orsR.  1773,  Old  Bailey.  1  Leach,  81. 
*The  prisoner  was  employed  by  the  Post-office  in  (he  several  capacities  of  Nor  dot*  h 
established  porter,  stamper,  facer,  and  letter-carrier,  it  appeared  that  he  was*P*,|Jr   . 
apprehended  in  the  very  act  of  secreting  the  letter,  while  he  was  acting  as  a  Il^ob 
stamper.     The  detection  induced  a  further  inquiry,  and   upon  breaking  open  ^nf  lo0' 
a  drawer  of  which  he  had  a  key  aa  letter  carrier,  no  less  than  124  paid  letters  letters,  not 
were  (bund  in  his  custody,  the  postage  of  which  had  been  received  by  him  fot  the  pot 
from  the  different  receiving  houses  at  the  time  he  brought  away  the  bags,  P*!*^  »f  <*• 
From  this  parcel  the  letter  mentioned  in  the  indictment  was  selected.     It  was  [j^n"^-. 
proved  that  it  contained  a  ten  pound  Bank-note;  that  8cl.  had  been  paid  for  0f  re^ejv 
the  postage  of  it  at  the  receiving-house;  that  the  receiver  had  put  it  Into  the  in;  and  em 
paid  bag  with  the  rest  of  the  paid  letters,  and  he  sealed  the  bag,  and  delivered  fouling 
it  to  the  prisoner's  deputy,  who  carried  the  bag  with  the  Meal  unbroke,  to  the tne  P0"*!* 
Post-office,  and  that  after  the  comptroller  had  broke  the  seal,  the  letters  were  I  '**  4 
turned  out  on  a  table  at  which  the  prisoner  was  employed  as  a  stamper  and  sor- 
ter, and  it  appeared  that  the  prisoner  must  have  got  possession  of  it  while  he 
was  facing  the  letters,  and  before  it  had  reached  the  hands  of  the  proper  offi- 
cer to  stamp  it  as  a  letter  "post-paid."    The  prisoner's  counsel  submitted  to 
the  Court,  that  as  it  appeared  he  had  not  taken  the  Bank-note,  or  indeed  op- 
ened the  letter,  but  that  his  intention  was  rather  to  defraud  the  Post-office  of 
the  amount  of  the  postage,  than  to  steal  or  embezzle  the  letter  or  the  note,  hit 
case  was  not  within  the  meaning  of  the  statutes  on  which  the  indictment  was 
founded.     The  jury  gave  a  special  verdict.     The  determination  of  the  judges 
was  never  publicly  communicated;  and  in  the  following  sessions  there  waa  no 
account  of  him. 

(G)  Of  stealing  from  wrecks.* 
(H)  Of  stealing  goods  in  process  of  manufacture^ 

VH.  RELATIVE  TO~THE   PERSON  BY    WHOM  LARCENY  [  80  J 
MAY  BE  COMMITTRD,  AND  HOW  FAR  THE  OFFENCE 
IS  AGGRAVATED  BY  THE  SITUATION  OF  THE  OFFEN- 
DER. 

*  By  the  st M.  7  It  8  Geo.  4.  e.  29.  *.  18.  it  is  enacted,  "that  if  any  person  snail  plunder  of 
•leal  any  part  of  any  ship  or  vessel  which  shali  be  in  distress,  or  wrecked,  stranded  or  cast 
on  shore,  or  any  good*,  merchandize  or  articles  of  any  kind  belonging  to  such  ship  or  vessel, 
•vary  such  ♦Sunder,  being  convicted  thereof,  shall  suffer  death  as  a  felon;  provided  always, 
that  when  article*  of  small  valoe  shall  be  stranded  or  cast  on  shore,   and  shall  be  stolen 
without  circumstances  of  cluelty,  outrage,  or  violence  it  shall  be  lawful  to  prosecute  and 
punish  as  fur  simple  larceny;  and  in  either  case  the  offender  may  be   indicted   and   tried, 
•itlusr  in  the  county  in  which  the  offence  shall  have  been  committed,  or  in  any  county  next 
•djotmag.'*     This  is  in  effect  a  consolidation  of  the  5th  section  of  the    12  Anne,  at.  2.  c. 
18.  and  the  firm  section  of  the  stat.  20  Geo.  2.  c.  10.  which  are  set  foith  in  1  Cm.m,  Hawk. 
205.     It  may  be  considered  that  the  tonus  "small  value,"  are  very  indtfinite  in  so  peonl  an 
enactment,  but  those*  words  were  taken  from  the  latter  of  the  two  statutes  above* mentioned. 
However,  it  was  there  enacted,  that  porsons  who  took  ar  idea  of  smpll  vtilue,  do.  should 
be  triable  for  petit  larceny,  which  appears  to  have  there  limited  the  term*  "small  value."  tor 
a  value  under  twelve  pence.     By  the  stat.  7  «&  8  Goo.  4.  c.  27.  so  much  of  the  slat.  1 3  Ao- 
met  c  21.  vulgo,  12  Anne,  st.  2.    c.  18.  as  relates  to  any  person  upon  whom  any  sools  sto- 
len or  carried  off  from  any    vessel   in  distress  shall  lie  found,  and   to  the  several  offence* 
touching  vessels  in  distress,  wli.ch  are  thereby  made  capital  felonies,  is  repealed;  and  also 
eo  much  of  the  stat.  26  Geo.  2.  c.  19.  as  relates  to  any  of  the  felonies  therein  mentioned/ 
and  to  search  warran's  and  to  proper; y   belonging  to  any  vessel  lost,  stranded  or  ca-st  on 
whore,  being  f  >tf nd  in  any  pluce  or  in  possession  of  any  person,  and  to  any  parson   offering 
or  exposing  to*  sale  any  such  property  as  therein  mentioned.     The  offence  of  having  goods 
belonging  to  wrecked  vessels  and  giving  no  satisfactory  account,  and  the  offence  of  offering 
to  sell  goods  belonging  to  wrecked  vossoU,  are  punishable  m  a  summary  way  before  a  justice 
of  the  peace.  See  post,  tit.  Wreck. 

t  By  7  &  8  Gdo.  4.  c.  29.  s.  10.  if  a  person  steal  to  the  valuo  of  10*.  any  goods,  or  ar* 
tides  of  silk,  woollen,  linen,  or  cotton,  or  of  any  or  more  of  thene  material!",  mixed  with 
each  other,  or  mixed  with  any  other  material,  w Mint  exposed  during  the  process  of  mnnufae- 
lore  in  any  building,  ftVld,  or  other  place,  such  offender  shall  bo  liable  to  be  transported  for 
life,  or  not  less  than  seveo  years,  or  iniprsioned,  vrith  or  without  whipping,  for  not  exceeding 
fppryeoy 


"  LARCENY.— Who  tan  U  guilty  of 


(A)    OF  A  PARTY  STEALING  HIS  OWN  GOODS.* 
(B)    Of  AGENTS,  BANKERS,  BROKERS,  &C.f 

(C)  Of  clerks,  servants,  kc.J  of  private  persons.^ 
\  81  ]  (D)  Of  clerks,  servants,  &c.  .of  the  post-office. 

*ve*  at  J.  REX  v.  Hassel.  1730.  Old  Bailey.  1  Leach,  1. 

common  jt  wag  reg0|ver]  by  the  judges  in  this  case,  that  eveo  at  common  law  per* 
emplo^?"80118  emP*oved  m  tne  Post-office  might  be  guilty  of  felony  by  stealing  letters 
in  the  Post  officially  entrusted  to  them. 

office  might     *  There  are  eases  in  which  a  man  may  be  guilty  of  larceny  in  taking  his  own  property* 
be f  nifty  oFas  if  he  pledge  it  to  another  and  then  take  it  again  fraudulently  in  order   to  charge  bin  with 
felony  by    the  value;  1  Hale  513;  Fost.  123,  124.     8o  if  he  rob  his  servant  of  his  goods  with  intent 
Stealing  let  to  charge  the  hundred  in  an  action  on  the  statute  of  Westminster,  he  will  be  guilty  of  felo 
ten  official  ny;  Fost.  124.     And  it  is  holden  that  a  man  may  be  accessary  after  the   faci  to  a  lareeny 
Ty  intrusted  committed  on  himself  by  receiving  and  harboring  the  thief  instead  of  bringing  him  to  jus- 
lo  them.*     Iicet  Fost.  123;  but  a  joint  tenant,  or  .tenant  in  common  of  effects,  cannot  be  guilty  of  lar- 
ceny in  appropriating  tbo  whole  to  bis  own  purposes,  1  Hale  518;  nor  can  a  wife  commit 
larceny  of  her  husband's  goods,  because  his  custody  is  in  law  hers,  and  they  are  considered 
as  one  person;  1  Hale,  514. 

t  The  7*8  Ceo.  4.  c.  29.  enacts,  "  if  any  money,  or  security  for  the  payment  of  mo- 
tley, be  entrusted  to  any  banker,  merchant,  broker,  attorney,  or  other  agent,  with  any  di- 
rection in  writing  to  apply  such  money,  or  any  part  thereof,  or  the  proceeds,  tor  any  pur* 
pose  specified  in  such  direction,  and  he  shall  in  violation  of  good  faith,  and  contrary  to  the 
purpose  so  specified,  in  any  wise  convert  to  his  own  use  or  benefit  such  money,    security 
proceeds;  or  any  part  thereof,  every  such  offender  shall  be  guilty  of  a  misderoernor,  liable, 
at  the  discretion  of  the  Court,  to  be  transported  for  any  term  not  exceeding  fourteen  year* 
nor  less  than  seven  years,  or  to  suffer  such  other  punishment  by  fine  or  imprisonment,  or  by 
both,  as  the  Court  shall  award;"  s.  49.  The  same  punishment  is  enacted  if  any  banker.  &e» 
sell,  negociate,  transfer,  pledge,  or  in  any  manner  convert  to  his  own  use,  any  chattel,  valu- 
able security,  or  power  of  attorney  for  the  transfer  of  stock  entrusted  to  him  for  safe  custo- 
dy, or  other  special  purpose.     But  this  does  not  affect  trustees  or  mortgagees;  nor  is  any 
banker,  merchant,  broker,  attorney,  or  other  agent,  restrained  from  receiving  money  actual- 
ly due  upon  any  valuable  security  in  the  same  manner  as  prior  to  the  act;  nor  from  selling  any 
security  or  effects  in  bis  possession,  upon  which  be  may  nave  a  lien  to  the  extent  of  satisfy- 
ing his  lien.     Factors  or  agents  pledging  for  their  own  use  any  goods,  or  documents  rela- 
ting to  goods,  entrusted  to  them  for  sale  are  liable  to   transportation  for  fourteen  jfears,  or 
fine  and  imprisonment.     And  does  not  apply  if  there  be  a  sum  justly  due  from  the  principal, 
and  the  factor  or  agent  does  not  pledge  beyond  the  amount  so  due;  s.  51.  These  provisions 
as  to  agents  do  not  lessen  any  remedy  an  aggrieved  party  had  prior  to  this  act;  bnt  the  con- 
viction of  an  offender  cannot  be  adduced  against  him  in  any  action  at  law  or  suU  in  equity; 
nor  can  any  agent  he  convioted  in  consequence  of  evidence  be  may  have  been  prcviouej 
Jy  compelled  to  disclose  in  any  civil  suit,  or  in  any  examination  in  bankruptcy. 

t  An  indictment  against  a  serrant  for  robbing  his  master  mast  show  that  f be  defendant 
was  a  servant  at  the  time  of  the  theft;  but  a  charge  that  the  defendant,  being  the  servant 
of  the  prosecutor,  did  steal,  fcc.  suffices;  see  Rex  v.  Sonerton,  1  B.  &  C.  468. 

$  By  7  &  8  Geo.  4.  c.  20.  it  is  enacted,  "  that  if  a  clerk  or  servant   steal  any  chattel* 
money,  or  valuable  security,  belonging  to,  or  in  the  possession  or  power  of  bis  mantes?  ev- 
ery snch  offender  shall  be  liable  to  be  transported  for  any  term  not   exceeding  fourteen 
years,  nor  less  than  seven  years,  or  imprisoned  with,  orwitboot  whipping.     If  a  clerk   or 
servant  or  any  person  employed  in  that  capacity,  in  virtue  of  snch  employment,  receive  er 
take  into  his  possession  any  chattel,  money,  or  Talnable  security,  on  account  of  his  master, 
and  fraudulently  embezzle  the  same  or  any  part  thereof,  be  shall  be  deemed  to  have  feloeioes- 
\y  stolen  it,  and  be  liable  to  the  same  punishment  as  last  mentioned;  s  47.  In  this  ease  the 
offender  may  be  proceeded  against  for  any  number  nf  distinct  acts  of  embezzlement,  net 
exceeding  three,  which  he  may  have  committed  against  the  same  master  within  six  calen- 
dar months;  and  in  the  indictment,  except  where  the  offence  relates  to  any  chattel,  it  shall 
be  sufficient  to  allege  the  embezzlement  to  be  of  money  without  specifying  any  particular 
coin  or  valuable  security* 

II  And  in  order  more  securely  to  protect  this  kind  of  property  which  persons  in  this  situ- 
ation have  a  strong  temptation  to  steal,  the  7.  Geo.  8.  c.  50.  enacts,  "That  if  any  deputy, 
clerk,  agent,  letter  carrier,  post-boy,  or  rider,  or  any  other  officer  or  person  whatsoever 
employed  in  receiving,  stamping,  sorting,  charging,  carrying,  conveying,  or  delivering  let- 
ters or  packets,  or  in  any  other  business  relating  to  the  post-office,  shall  secrete,  embezzle, 
or  destroy  any  letter  or  letters,  packet  or  packets,  bag  or  mail  of  letters,  which  be  shall  or 
may  be  entrusted  with,  or  which  shall  have  come  to  his  hands  or  possession ,  containing  any 
bank-note,  bank  post-bill,  bill  of  exchange,  exchequer  bill,  South  Sea  or  East  India  bond, 
dividend  warrant  of  the  Bank,  South  Sea,  East  India,  or  any  other  company,  society,  or 
corporation,  navy,  or  victualling,  or  transport  bill,  ordnance  debenture,  seaman's  ticket, 
state  lottery-ticket  or  certificate,  Bank  receipt  for  payment  of  any  loan,  note  of  assign- 
ment of  stock  in  the  funds,  letar  of  attorney  for  receiving  annuities  or  dividends;  or  Tor 


LARCENY.— CUrk$}  Servants,  $cv  6l 

2.  Rex  v.  Skutt.  1774.  Old  Bailey.  1  Leach,  106. 
The  prisoner  was  at  the  time  the  fact  was  committed  a  sorter  of  letters  in  I&.  order  U* 
Ihe  Post-office,  being  suspected  of  having  purloined  letters  he  was  searched, brin*  *  f** 
and  two  letters  were  found  upon  him  concealed.     They  were  traced  from  the  Jjjn  mlfQ* 
hands  of  the  writer  of  them  into  the  possession  of  the  prisoner  as  a  sorter  of  z.\  50.*ft 
letters;  and  it  was  proved  by  her  that  when  they  were  sealed  up  and  put  into  was  mnb 
the  receiving  house,  that  each  of  them  contained  a  51.,  and  three  in  gold  coin,  nal  that  ha 


but  neither  of  them  had  any  security  relating  to  the  payment  of  money.   The8001^"*** 
statute  7  Geo.  S.  c.  50.  s.  1 .  makes  it  a  capital  offence  for  any  deputy,  clerk,  tokf11  **• 
agent,  letter-carrier,  post-boy,  or  rider,  or  any  other  officer  or  person  whatso^  i^ribJJby 


ever  employed  in  receiving,  stamping,  sorting,  charging,  carrying,  conveying,  the  9  Ann* 
or  delivering  letters  or  packets,  or  any  other  business  relating  to  the  Post-  0. 10.  a.  41 
office,  to  secrete,  embezzle,  or  destroy  any  packet  or  letter  enclosing  any  of DBt  "tealing 
the  securities  therein  mentioned,  or  to  steal  or  take  out  of  any  letter  or  pack-1*"*1"  coa 
ei  that  shall  come  to  his,  her,  or  their  hands  or  possession  any  of  the  said  se-  j^y '"ujf  * 
curities.     And  then  by  the  second  section  it  enacts:   That  If  any  person  or  and  not  an 
persons  whatsoever  shall  rob  any  mail   or  mails  in  which  letters  are  sent  or  instrument} 
conveyed  by  the  post,  of  any  letter  or  letters,  packet  or  packets,  bag  or  mail  •sewing  ft 
of  letters,  or  shall  steal  or  take  out  of  any  such  mail  or  mails,  or  take  out  of  !B  no*  w^ 
any  bag  or  bags  of  letters  sent  of  conveyed  by  the  post,  out  of  any  post-office  j[J    * 
or  house  or  place  for  the  receipt  or  delivery  of  letters  or  packets  sent  to,  or 
to  be  sent  by  the  post,  any  letter  or  letters,  packet  or  packets,  although  such   I   82  I 
robbery,  stealing,  or  taking  shall  not  appear  to  be  proved  to  be  taken  from  the 
person  or  upon  the  King's  highway,  or  to  be  a  robbery  committed  in  any 
dwelling  house,  coach-house,  or  stable,  barn,  or  any  out  house  belonging  to  a 
dwelling  house;  and  although  it  should  not  appear  that  any  person  or  persona 
were  put  in  fear  by  such  robbery,  by  stealing  or  taking,  yet  such  offender  or 
offenders  shall  respecti  vely    be  deemed  guilty  of  felony,  without  benefit  of 
clergy.     The  prisoner's  counsel  submitted  that  this  case  was  not  within  the 
the  statute,  as  the  letter  contained  money,  and  not  any  security  relating  to  the' 
payment  of  money  mentioned  in  the  act;  and  Court  were  of  the  same  opinion. 
3.  Rex  v.  Pooley.   1800.  Old  Bailey.  3  B.  &  P.  311.  2  Leach,  887, 
The  statute  7  Geo.  3.  c.  50.   s.  1.  makes  it  a  capital  felony  for   any  person  flor  w;u  g 
employed  in  receiving  letters  to  secrete  any  letter  containing  a  Bank-note,  orA  draft  in  it 
any  warrant  or  draft,  &c.  for  the  payment  of  money.     The  prisoner  being  in  «eh\  h»T*t 
dieted  on  this   statute,   it  appeared  that  the  draft  contained   in  the   letter  ** on Jj^ 
which  the  prisoner  had  secreted,  was  drawn  above  ten  miles  from  the  banking  JJ'd>fodt 
house;  the  prisoner's  counsel  therefore  objected  that,  as  the  draft  waff  on  un- intD0 
stamped  paper,  it  was  not  a  valid  order  for  the  payment  of  money,  and  conse- stamp,  be 
quently  not  within  the  statute  on  which  the  prisoner   was  indicted;  founding  such  a  draft 
this  objection  on  the  31  Geo.  3.  c.  25,  the  fourth   section  of  which  exempts  for  the  F»f 
from  stamps  only  such  orders  for  the  payment  of  money  as  are  drawn  on   a"J°  • 
banker  residing  within  ten  miles  from  the  place  where  the  order  is  made;  to  iQbject 
and   the  nineteenth   section  provides  that  no  bill,  note,  Slc.  shall  be  pleaded  the  often*? 
or  given   in  evidence   in  any  court,  or  admitted  in  any  court  to  be  good,  use-  er  to  be  irt 
Ail,  or  available  in  law  or  equity  u  nless  they  are  written  on  paper  duly  stamped,  dieted  nnl . 
On  objection  taken  on   the  part  of  the  prisoner:   1st.  That  which  has  been  *JJ  *•£■ 
stated;  namely,  that  the  draft  in  question  was  not  a  draft  for  the  payment  ^  COBtaining[ 
money  within  the  meaning  of  the  stat.  7  Geo.  3.    c.  50.  s.   I.;  and,  2ndly.  itwillbeef 
indictment  That  the  which  averred  that  the  draft  was  in  force  at  the  time  of  the  idencenn 
Secreting  had  not  been  proved,  as  from  the  want  of  a  stamp  the  draft  had  never  der  the  see 
been  available.     The  opinion  of  the  judges  was  not  publicly  declared,  but  J™^""1 
the  prisoner  received  a  pardon  for  the  offence  charged  in  the  indictment,  and  Ge0  8#  #p 
he  was  afterwards  tried  on  the  second  section  of  the  same  act,  which  makes  so.for  steal 
■elling  stock  in  tha  fund,  or  belonging  to  any  conpany,  society,  or  corporation,  Ameri-  ing  the  let 
can  provincial  bill  of  credit,  goldsmiths'  or  bankers'  letter  of  credit,  or  note  for  or  relatirfg  ter. 
to  the  payment   of  monty,  oe    other  bond,  or  warrant,    draft,  bill,  or  prommissory  note 
whatsoever  for  the  payment  of  money,  or  shall  steal  or  take  out  of  any   letter  orpairejl 
that  shall  come  to  hw  hand  or  possession,  any  such  Bank  notes,  &c,  (at  before)  he  aneif 
he  deemed  guilty  of  felony,  without  benefit  of  clergy. 

VOL.  Xll  & 
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it  a  capital  offence  for  any  person  to  rob  any  mail  of  a  letter  or  packet,  of 
to  steal  or  take  any  letter  from  any  mail,  or  from  any  place  for  the  receipt  of 
letters,  &c.     It  was  objected  at  the  second  trial  that  the  draft  before  men- 
tioned being  on  unstamped  paper,  could  not  be  received  in  evidence,  as  a  me- 
dium to  show  that  the  prisoner  had  stolen  the  letter,  but  the  Court^  overrate*! 
the  objection,  being  of  opinion  that  the  draft,  though  unstamped,  might  be  ad** 
knitted  in  evidence  for  collateral  purposes,  though  not  for  the  purpose  of  re- 
covering the  money  mentioned  in  it,  and  the  evidence  was  accordingly  receiv- 
ed.    Here  the  paper  was  not  offered  in  evidence,  as  it  was  on  a  former  trial, 
as  a  draft  for  the  payment  of  money,  but  merely  as  a  paper  contained  m  the? 
letter;  and  the  fact  of  the  prisoner  having  this  paper  in  his  possession  was) 
I  ft3  J    evidence  against  him,  of  his  having  stolen  the  letter  in  which  Ft  was  contained. 
Ceihtfjf  4.  Rex  v.  Ran  son.  4812.  Old  Bailey.  2  Leach,  1090. 

kfc"  uno!e*     The  prisoner  was  convicted  on  an  indictment,  which*  charged  that  he  being* 
Eton  pIS,  empl°ved  in  lne  P°st  office  as  a  facer  of  letters,  did  secrete  a  letter  which  con- 
and  which'  Mined  thirty  promissory  notes,  which  were  charged  to  be  of  the  valuejof  5f. 
mm  owners  each.     This  letter,  it  appeared,  was  put  into  the  office  in  the  afternoon,  at 
have  the      which  time  the  prisoner  was  on  his  duty  in  the  office   into  which  it  was  de- 
power  to     livered,  and  through  whose  hands,  it  would,  in  its  regular  course,  pass.     It 
are  within  Wllg  *'50  Prove^ tnat  tne  prisoner  took  out  two  of  the  notes,  and  that  he  tended 
the  statute; one  °f  these  two  missing  notes,  No.  4,927,  to  a  linen  draper  in  Barbican,  and 
'that  h6  then  had  in  his  possession  another  57.  note  of  the  like  description,  and 
on  this  evidence  the  jury  were  satisfied  of  his  guilt.     It  was  contended  that 
sufficient  proof  had  not  been  given  of  his  having  secreted  the  letter;  batf  oft 
this  point  the  judges  were  of  opinion  that  no  doubt  whatever  could  be  enter* 
tained.     It  was  also  objected,  that  the  notes  contained  in  this  letter  cooM  not 
be  considered  as  promissory  notes,  the  money  having  been  paid  te  the  hold*- 
era  of  them  while  they  possessed  the  character  of  promissory  notes  by  the 
bankers  in  London;  and,  that  as  they  had  not  been  re-issued  in  pursuance  to* 
the  statutes,    they  had  not  been  revived  as  those  statutes  direct,  and  there- 
fore no  good  and  valid  promissory  notes.  But  a  majority  of  the  judges  were  of 
opinion  that  those,  thongh  not  re-issued,  still  retain  the  character  and  must  be 
deemed  promissory  notes;  that  they  are  as  promissory  notea  valuable  to  the 
owners  of  thehi,  and  that  the  prisoner  was  consequently  liable  to  the  punish- 
ment inflicted  o&  that  offence  by  the  statute  on  which  the  indictment  wae 
founded. 

And  Uvea  5.  Rex  v.  Moore.  1792.  Old  Bailey.  2  Leach,  575. 

before  iB  Indictment  on  7  Geo.  3.  c  50.  It  appeared  that  the  Bank-note  had  beenr 
fefrrttof  *  cut  *n*°  two  P®r*s>  ^Ql  0DC  Part  °^  'l  was  inclosed  in  one  letter  sent  in;  am$ 
tafjd  fasti*  tne-  ol^er  Part  °^li  was  inclosed  in  another  letter,  and  sent  the  next  post  day^ 
merit  woo  Id  ana*  tnat  tne  *wo  letters,  each  containing  a  part  of  this  bank-note,  were  secret- 
hnv*  inf  ed  by  the  prisoner.  It  was  contended  for  the  prisoner  that,  as  these  two  seve- 
ficeo\*        *al  parts  of  the  bank-note  Were  contained  in  different  letters,  and  the  letters 

*  Thestat.  has  expressly  declared  it  to  be  a  capital  offence  to  secrete,  embexzle  or  dee 
troy  any  letter  containing  a    part  of  any   instrument,  named  in  the  7  Geo.  3.  c.  6*.     Asr 
'embezzlement  of  a  tetter  for  the  mere  purpose  of  obtaining  the  postage  is   not  tapir*];  1 
Leach,  81.  But   by  6  Geo.  8.  c.  25.  e.  19.   if  any   deputy,  clerk,  agent   letter-carrier,  or 
ether  servant  appointed,  authorised,  and  entrusted  to  take  in  letters  or  packets,  aad    re- 
ceive the  postage  thereof,  shall  embezzle  or  apply  to  their  own  use,  any  money  or  moneys- 
by  him  received  with  auch  letters  or  packets,  for  the  postage  thereof,  or  shall  burn  or  other- 
.wise  destroy  any  letter  or  letters,  packet  or  packets,  by  him  so  t.iken  in  or  received;  or  who 
by  virtue  of  his  office  shall  advance  the  rates  upon  letters  or  parcels  sent  by  the  -post,  and 
'shall  not  duly  account  for  money  by  him  received  for  snch  advanced  postage,  shall  -be  gml- 
ty  of  felony.     But  the  clause  in  7  Geo.  8.  c.  50.  on  this  subject  is,  in  tome  respects,  differ- 
erently  worded;  it  enacts,  "That  if  any  deputy,  clerk,  agent,  letter-carrier,  officer,  or  oth- 
er person  whatsoevor,  employed  in  any  business  relating  to  the  post  office,  shall  take  and 
receive  into  hi*  own  hands  or  possession  any  letter  or  letters,  packet  or  packets  to    be  for- 
warded by  the   post,   and  receive  any  sum   or  sums  of  money   therewith  for  the  postage 
thereof,  shall  burn  or  otherwise  destroy  any  letter  or  letters,  packet  or  packets,  by  him  so 
taken  in  or  so  received,  or  if  any  such  deputy,  Ac.  (as  before)  so  employed,  s*hall  advance 
the  rate  or  rates  of  postage  upon  any  letters,  packet  or  packets,  sent  by  the  poat,  and  etittj) 
secrete  aad  not  dnly  account  for  the  money  by  him  received  for  itch  tfvanee*  yaattge. 
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secreted  at  tar o  several  and  distinct  periods  of  time,  each  secreting  must  bo 
taken  to  be  a  separate  and  distinct  act,  neither  of  them  amounting  to  the  of- 
fence described  in  the  statute,  inasmuch  as  the  prisoner  had  not  at  any  one 
time  secreted  an/  one  letter  containing  a  bank-note.  But  all  the  judges  who 
were  present  are  of  opinion  that  the  offence,  as  stated  in  the  indictment,  and 
proved  by  the  evidence,  falls  both  in  form  and  substance,  directly  within  the 
meaning  of  the  first  section  of  the  statute,  which  has  put  persons  thus  intrust- 
ed with  letters  under  a  specific  and  peculiar  law.  The  charge  is  not  the  steal- 
ing of  the  letters,  but  the  secreting  of  the  note  contained  in  the  letters  during 
their  transitory  state  by  the  public  conveyance  of  the  kingdom.  The  statute  [  •"*  1 
seems  to  have  been  worded  with  great  caution  and  wisdom,  for  it  includes 
persons  of  every  description,  of  any  office,  or  any  capacity  that  may  by  any 
possibility  be  employed  in  or  about  the  business  of  the  Post-offices;  if  any 
^deputy,  clerk,  agent,  letter-carrier,  post-boy,  or  rider,  or  any  other  officer  or 
person  whatsoever  employed  in  receiving,  stamping,  sorting,  charging,  carry- 
ing, conveying,  or  delivering  letters  or  packets,  or  in  any  other  business,  rela- 
ting to  the  post-office,  shall  secrete,  embezzle,  or  destroy  any  letter  or  letters, 
packet  or  packets,  bag,  or  mail  of  letters  containing  any  bank  note,  bank  post 
bills,  bills  of  exchange,  or  shall  steal  or  tako  out  of  any  letter  or  packet  that 
eJiall  have  come  into  his  possession,  tyc.  any  such  bank-note,  bank  bill,  $c. 
he  shall  be  guilty  of  felony,  Sec.  Now  it  is  clear  that  the  prisoner  secreted  the 
letters  in  which  this  note  was  contained,  and  that  theso  letters  came  into  his 
•custody  as  a  letter  carrier,  for  he  secreted  two  certain  letters  before  sent  by 
the  post,  in  which  two  letters  a  bank-note  was  then  contained,  and  by  that 
means  he  secreted  two  letters  containing  a  bank-note,  which  is  the  offence 
«harj»d  in  the  indictment,  and  expressed  by  the  words  of  the  statute,  and  to 
which  charge  the  evidence  alone  applies.  The  judges  are  therefore  of  opin- 
ion that  the  prisoner  is  rightly  convicted. 

(£)  Or  LODGERS  AND  TENANTS.* 

VI1T.  RELATIVE  TO  THE  OFFENCE  BEING  COMMITTED 

IN  PARTICULAR  PLACES. 

(A)  In  churches,  f 
Rex  v.  Hutchinson.   1820.  Stafford.   1  R.  &R.  412.  Goads  in  a 

The  property  stolen  formed  the  brass  chandelier  and  sconces  (not  fixed  to  ^J^j^n 
the  freehold)  of  a  chapel  of  Dissenters,  and  the  persons  laid  in  the  first  count       ^ 

lie  shall  be  deemed  guilty  of  felony."  Thii  last  act  seems  to  be  the  more  proper  one  oa 
which  to  frame  an  indictment  at  the  present  day,  became,  though  it  does  not  expressly  re- 
peal the  former  provision,  it  is  entitled  "An  Act  for  amending  certain  Laws  relating  to  the 
Revenue,"  fee  and,  therefore,  probably  intended  to  supersede  the  regelations  on  the  same 
•abject,  which  then  were  in  existence.  By  5  Geo.  4.  c.  26.,  any  clerk,  agent,  sorter,  let- 
ter-carrier, er  post-hoy,  or  ether  person  employed  in  the  Post-office,  embezzling  any  prin- 
ted votes,  er  proceedings  in  Parliament,  or  newspapers,  is  guilty  of  a  msdemeaoor. 

*  It  was  formerly  thought,  that  a  person  inhabiting  furnished  hdgi*z»  could  not  be  guil- 
ty of  larceny,  in  taking  away  the  furniture  let  to  hito.  and  which  he  had  a  right  to  dm; 
Keb.  24.  61.  To  remove  all  doubts  on  the  subject,  the  3  &  4  W.  and  M.  c.  e.eras  pas- 
sed; but,  under  the  provision*  of  that  act,  it  was  holden  that,  if  a  person  rents  a  tetofe 
basse  (arouhed,  under  a  contract  to  pay  for  whatever  was  missing  at  the  expiration  *f  the 
term,  he  was  not  guilty  of  larceny;  2  Leach  680.  But,  by  the  7  &  6  Geo.  .4  c.  SoVe.  4*. 
it  is  enacted,  "  That  if  any  person  shall  steal  any  chattel  or  fixture,  let  it  be  used  by  hhn 
•r  her  in  er  with  any  house  or  lodging,  whether  the  contract  shall  have  been  entered  into  by 
tor  or  her  husband,  or  by  any  person  on  behalf  of  her  or  her  husband,  every  suoh  offender 
small  be  gailty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  be  punished  in  the 
saaaa  maoaer  as  in  the  case  of  simple  larceny ;  and  in  every  sueh  case  of  stealing  any  chat- 
tel, it  shall  e«  lawful  to  prefer  an  indictment  in  the  common  form  as  for  larceny;  and  in 
a  of  stealing  any  filter*,  to  prefer  an  indictment  in  the  same  form  as  if  the 


•vary  each „ ,   ._  T  . 

*ffeader  were  a  tenant  er  lodger;  aod  in  either  case,  to  lay  the  property  ra  tbe  owner  or 
js arson  let*  ag  to  hire. 

t  By  the  atat.  7*8  Geo  4.  c.  29.  s.  10.  it  is  euacted  that  if  any  portion  shall  break  or 
center  any  church  or  chapel,  and  shall  steal  therein  any  chattel;  or  having  stolen  any  chattel 
4n  nay  ehsrah  or  chapel,  shall  break  oat  of  the  same,  every  sach  offender,  being  oaavietad 
"  urn;  death  as  a  felon.     By  the  stat.  7  &  8  Geo.  4.  c.  27.  tbe  statute  23  Hen. 


waiwi,  ehail auffer, uwmn »  u  leivu.     *#j  »—  — —  - -    _  ... 

8.  c  Lis  wholly  repeaUd;  and  also  as  much  of  the  slat   1  Edsr.  6.  c.  12.  as  relates  to  tats 
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sttlialra    were  tbe  trustees  of  the  chapel ;  but  the  prosecutors  were  not  prepared  (6> 

tew,  e*a     prove  the  trust  deed  whereby  they  were  appointed,  nor  that  all  of  them  had 
not  be  de     r  *    •  ■    ,.,  J      M  J  #.  ,r  •  «>  j«  »  t* 

scribed  as    acte<*  »n  the  trust  or  management,  some  of  them  residing  at  a  distance.  It  was 

the  good*    proved  that  S.  E.,  in  whom  the  property  was  laid  in  the  second  count,  was  the 
pf  a  servant  servant  to  the  managers,  and  had  a  salary,  and  that  he  for  many  years  had  the 
who  has      care  of  the  chapel,  and  of  the  things  in  it,  to  clean  and  keep  in  order,  and 
merely  the  ina^  ne  kept  the  keys.     It  appeared  that  S.  E.  received  his  orders  sometimes 
Sfchaoel*  **rom  *ne  trustees,  and  sometimes  from  the  minister,  and  that  no  one  resided  ia 
*      the  chapel.     The  judge  thought  this  evidence  insufficient.     On  a  case  re- 
served, the  judges  held  the  property  of  the  goods  taken  could  not  be  consider- 
ed .as  to  belong  to  S.  E.,  and  that  the  conviction  was  wrong. 

(C)  On  board  vessels.! 

r  86  -j      IX.  RELATIVE   TO  THE   OFFENCE   BEING   COMMITTED 
L        *  BY  STEALING  FROM  THE  PERSON.J 

1.  Rex  v.  Thompson.   1825.   1  R.  &  M.  1178. 

the 

ingfrom      "»«  i~«"y"w>   *>ne 

the  person,  front  pocket  of  my  -  — , ._ , , 

there  moat  feel  the  motion  of  the  knuckles;  I  was  satisfied  the  prisoner  was  attempting  to 
be  a  com    get  my  book  out.     The  other  person  had  hold  of  my  right  arm,  and  I  forced  it 
glete  reroo  from  njm>  an(j  thrust  it  down  to  my  book,  in  doing  which  I  just  brushed  the 
SJi  person.  Pr*s.orier,s  hand  and  arm;  the  book  was  just  lifted  out  of  my  pocket;  it  retunv- 
*^    '  ed  into  my  pocket;  it  was  out,  how  far  I  cannot  tell,  I  saw  a  slight  glance  of 
the  man's  hand  down  from  my  breast.     I  secured  the  prisoner  after  a  severe 
struggle,' and  a  desperate  attempt  at  escape,  in  which  he  was  assisted  by  20 
t>r  30  persons.     Upon  cross  examination,  the  witness  said,  my  coat  was  opeq, 
the  pocket  not  above  a  quarter  of  an  inch  deeper  than  the  book,  I  am  satisfied 
the  book  was  drawn  from  my  pocket,  it  was  an  inch  above  the  top  of  the  pock- 
et.    On  a  case  reserved,  the  judges  were  unanimous  that  the  simple  larceny 
was  complete. 

The  7  Geo.  4.  e.  64.  s.  15.  provides  that  property  whothorreal  or  personal,  belonging 
to  any  parish  or  township,  may  be  stated  to  belong  to  the  overseers  for  the  timo  being,  with- 
out specifying  the  namo  of  all  or  any  of  the  overseers. 

t  By  the  7  &  8  Geo.  4.  c.  29.  s.  17.  persons  stealing  any  goods  or  merchandize  in  any 
vessel,  barge,  or  boat  of  any  description  whatever,  in  any  port  of  entry  op  discharge,  or 
upon  any  navigable  river,  canal,  or  creek  communicating"  therewith;  or  stealing  from  any 
dock,  wharf*,  or  quay  adjacent  therele,  shall  be  liable  to  transportation  for  life,  or  not  lest 
than  seven  years,  or  imprisonment,  with  or  without  whipping  for  not  more  than  four  years. 
Under  the  former  statute  of  21  Geo.  2.  c.  45.  upon  the  same  subject,  it  was  held  lhat  the 
statute  related  only  to  such  goods  and  merchandises  as  were  usually  lodged  in  ships,  and 
tnat  it  did  not  extend  to  stealing  Portugal  money,  usually  current  hero,  although  not  made 
current  by  proclamation^  Rex  v.  Grimes,  Fost.  79.  n.  In  a  case  upon  this  sfatute  it  was 
neia,  that  ir  the  master  and  owner  of  a  vessel  should  steal  some  of  the  goods  delivered  to 
mm  to  carry  it  would  notjbe  an  offence  within  that  act,  Rex  v.  Madox,  1  R.  *  R.  92. 

*  By  the  stat.  7  &  8  Geo.  4.  c.  29.  s.  6.  it  is  enacted,  «  That  if  any  person  shall  rob 
spy  other  person  of  a  chattel,  money,  or  valuable  security,  every  such  offender  being  con- 
▼icted  thereof,  shall  suffer  death  as  a  felon;  and  if  any  person  shall  steal  any  such 
property  from  the  person  of  another,  or  shall  assault  any  other  person  with  intent  to 
Sfhfe?!^  !  .  u  menacos  or  by  ftrce>  demand  any  such  property  of  any  person 
TicTed  S«LnV^  ,u  ?amf '  GVe7  Th  offeoder  shal1  be  glli,ty  of  felony/and,  being  con- 
sSTfcrET*  8ra  b6l,aMa  at  V,e  discrciio°  9f  <he  Court  to  be  transported  beyond  tbe 
l^JSLL  r  °  a°y  teF?  not  ,e*3  lhan  *evon  >**"'  of  l0  be  imprisoned  for  any  term  not 
n«S 75  HL  rl  y,CYg;.i  %ndL'f  ?  ™a,e»  to  be  onco  lwice  or  thrice  P«W«c'y  ™  privately  wkip- 
En^^ra^r  .thlnl  ■ 6t)  ?  addili°n  to  such  »»P"sonmenr.  '/his  statute  ii  neariy 
«dof  the ^i^cl  36^  oo€tT  °uf  U!°9tat-  3  W-  &  >L  c*  9'  which  makes  robbery  capital 
Geo.  4  c  54  wh^h  rl,  ^  wb'<*  relates  to  stealing  from  the  person;  and  that  part  of  4 
£  c  27    ih..!?    o«ile9  a°  a8aauIt'  &c'  wi,h  inlMt  to  ">b-     By  the  statute  7  &  6  Goo. 

ftelrtns ^  iind  .^.rli       l?*  l  ?dW;6'  C-  12'  as  re,alC8  *°  housebreaking,  robbing,   horse- 

Goo  4  r»  A    y.   l£¥*  t0or0bbery-  As  to  larceny  from  the  person,  by  the  staL  7*8 

^totil^■^i^fG^a■0L,^29i■   wh0,,y  reP««led4  and  with  Aspect  to   sssauH. 

Xt  whole  of  ihf.^  rema2d9  *?a  f0rce  0r  mcnace» the  8lat'  *•  *  8  G*°-  4-  °-  27«  "P«* 
m  »nole  of  the  stat.  Geo.  4.  c.  54.  except  so  far  as  relate,  to  certain  threatening  letters? 
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I  &.  Rex  v.  Pcarse.   1810.  Old  Bailey.  2  Leach,  1046. 

i  '  The  prosecutor  stated  thai  the  prisoner  reeled  against  htm  in  a  sort  of  way  I*  i«t  »ew 

i  that  made  the  prosecutor  imagine  that  he  was  intoxicated.     The  force,  how-  ef  ?r.imiC 

i  ever  of  this  reel  drove  him  violently  against  some  adjacent  palisades,  which  put  ^^[^  br 

I  him  off  his  balance.      While  he  was  in  this  state,  three  other  men  immediate-  ceny  w«te> 

i        .    ly  came  up  around  him,  and  all  of  them  hustling  him;  dunng  which  time,  one  effected  pri 
i  of  them  contrived  to  rifle  him  of  his  pocket-book,  handkerchief,  and  his  gloves,  TVelrJ  or 

j  and  then  ran  away;  but  which  of  them  it  was  who  so  took  the  things,  he  could  with  force, 

not  tell.     He,  however,  immediately  pursued  them  and  seized  the  prisoner,  {Jj^^ 
who  then  appeared  perfectly  sober.     The  jury  found  the  prisoner  guilty.  The  WM  „.>t  of 
judges  held  that  there  was  a  felonious  taking  from  the  person  of  the  prosecu-  inch  ■  m 
tor,  but  that  (he  taking  was  without  that  degree  of  force,  violence,  and  intimi-  tore  as  te 
dation,  which  ia  necessary  to  constitute  the  crime  of  robbery  at  common  law.  conMitoua 
The  offence,  therefore,  can  only  be  punished  as  a  common  larceny.  Common* 


COflBBOA 

law. 


X.  RELATIVE  TO  THE  VALUE  OF  THE  THINGS  STOLEN .•  f  8T  ] 

XI.  EVIDENCE.! 


XII.  RESTITUTION.} 


XIII.  PUNISHMENT.^ 

iLatttatU     As  to  the  Service  of,  see  post,  tit.  Process.  [  8S  4 

*  It  it  immaterial  whether  die  goods  be  proved  to  be  of  tho  value  laid  in  the  indictment 
.or  not.  If  the  jury  be  of  opinion  that  the  articles  proved  to  have  been  stolen  are  of  the 
value  required  in  the  particular  case,  the  defendant  may  be  convicted;  and  it  is  necessary 
to  observe  that,  if  it  appear  to  the  jury  that  the  several  articles  mentioned  in  the  indictment 
were  stolen  at  different  times,  and  that  no  one  of  them  exceeded  the  value  required  in  the 
particular  ease  specified  by  the  statute,  or  that  the  goods  stolen  at  one  time  did  not  exceed 
that  value,  the  defendant  can  be  found  guilty  of  tho  simple  larceny  only;  see  Rex.  v.  Peel, 
1  R.  *  R.  407;  Rex  v.  Forsyth,  I  R.  4  R.  274. 

t  The  prosecutor  of  an  indictment  for  larceny  mast  be  prepared  to  show  by  clear  evi- 
dence that  the  defendant  is  the  person  who  actually  committed  the  offence,  either  by  iden- 
tifying him  as  the  party  who  committed  it,  or  by  the  production  of  circumstantial  proof. 
The  time  and  place  when  and  where  tho  offence  was  committed  need  not  be  proved  as  des- 
cribed, provided  it  be  shown  to  have  been  committed  some  day  before  the  6nding  of 
the  indictment,  and  committed  within  the  county  or  other  extent  of  "tho  court's  jurisdiction. 
The  species  of  the  goods  sworn  to  must  correspond  with  tho  description  given  of  thorn  in 
jfre  indictment,  but  it  is  not  essontial  that  the  prosecutor  should  be  prepared  to  prove  the 
Stealing  of  all  the  articles  mentioned  in  tho  indictment,  for  if  he  prove  the  defendant  to 
Jbave  stolen  any  one  of  them,  it  will  suffice,  nor  need  he  establish  in  evidence  that  the  pro- 
perty was  the  value  alleged  in  the  indictment.  But  he  must  show  that  the  goods  are  the 
special  and  absolute  property  of  the  person  mentioned  in  the  indictment,  and  that  they  were 
felonious  taken  and  carried  away  by  the  defendant. 

%  0q  a  conviction  of  larceny,  the  prosecutor  is  entitled  to  have  restitution  of  his  goods, 
which  the  judge  usually  orders  to  be  immediately  carried  into  effect,  with  respect  to  the 
property  brought  into  court. 

%  As  to  the  punishment  of  felonies  in  genorul;  see  ante,  tit.  Felony.  Tho  stot.  7  4r  8 
Geo.  4.  c  29.  s.  3.  enacts,  that  every  person  convicted  of  simple  larceny,  or  any  felony 
hereby  made  punishable  like  simple  larceny,  shall  (except  in  the  cases  hereinafter  otherwise 
provided  for)  be  liable  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for 
the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  oxceoding  two  years;  and  if  a 
male  to  be  once,  twice,  or  three  times  publicly  or  privately  whipped  (if  the  Court  shall  so 
think  fit),  in  addition  to  such  imprisonment. 

D  A  latitat  is  a  judicial  writ  in  the  nature  of  a  testatum  bill  of  Middlesex,  reciting  a  bill  of 
Middlesex,  and  a  return  of  nou  est  inventus,  and  commanding  the  sheriff  to  take  the  defen- 
dant, and  have  him  before  us  on  the  return  day  of  the  writ,  to  answer  the  plaintiff  of  the 
plea,  and  to  the  bill  aforesaid,  that  is,  tho  plea  of  trespass  and  tho  bill  mentioned  in  the  ao 
•tiara  clause  in  the  recited  bill  of  Middlesex.  It  may  be  sued  out,  either  after  a  bill  of  Mid- 
dlesex, or  in  the  first  instance  upon  a  previous  bill  of  Middlesex,  supposed  to  have  issued 
like  the  bjll  of  Middlesex;  also,  it  must  be  again.it  those  only  who  are  intended  to  be  made 
defendants  in  the  action,  if  the  action  be  bailable*  It  may  be  sued  out  also  in  vacation,  but 
must  in  all  cases  year  .test  some  day  in  term,  not  being  Sunday  otherwise  it  will  be  void;  6 
Burr.  2586.  Like  all  other  judicial  writs  it  is  tested  in  the  name  of  the  chief  (or  if  there 
b*  no  chief,    of  the  senior  puisne  judge)  justice;  and  if  sued  out  in  vacation,  it  Ufualry 
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1.  Hahway  v.  Meruit.  £.  T.  1671.  K  B.  1  Vent.  28;  S.  C.  3  Sramf, 
A  imHimi  108;  S.  C.  2  Keb.  503. 

**?  be  ■*  ^e  case  wafl>  the  defendant  had  covenanted  to  pay  the  plaintiff  a  sum  of 
fan  th« i  mo  BOone7  on  l^e  ^*tb  of  June  next;  whereupon  the  plaintiff  took  out  *  latitat, 
mj  it  do*  tested:  3  Maii,  returnable  the  last  day  of  Trinity  term  following,  and  arrested 
or  before  the  defendant.  Upon  motion  made,  the  Court  discharged  the  arrest;  for, 
•ay  erase  though  it  is  allowed  a  man  may  take  out  a  latitat  before  the  money  is  due,  yet 
of  eoiiea  tne  party  roust  not  be  arrested  upon  it  before;  and  this  differs  from  an  origi- 
tnTjfterLv  na^  wn^»  ^  '*  bears  teste  before  the  money  be  due,  it  is  abateable,  but  tho 
maafaot  l°Mat  is  only  to  bring  him  in  custodia,  that  the  plaintiff  may  declare  against 
be  arretted  Him  by  bill,  and  after  that  the  proceedings  upon  the  latitat  cease. 
«eu  before  2.  Penny  v.  Jones.  T.  T.  1779.  K.  B.  1  Doug  213,  Draper  v.  Blanet. 
{  89  |  M.  T.  1669.  K.  B.  2  Saund.  194. 

Motion  for  a  rule  to  show  cause  why  an  exoneretur  should  not  be  entered  on 
TWt  pi*  the  bail-piece,  upon  an  affidavit,  that  the  defendant  had  been  arrested  on  a  la- 
^"w*  ?"*?'''*'>  **  Brecknockshire,  in  Wales,  that  the  cause  of  action  was  a  judgment  in 

0     *  ***  the  great  sessions,  and  that  both  the  parties  lived  within  that  jurisdiction;  the 
Court  refused  to  grant  the  rule,  and  said,  that  if  the  Court  had  not  jurisdiction, 
the  proper  way  for  the  defendant  to  take  advantage  of  it  would  be  by  a  plea  in 
It  may  be    abatement. 

pleaded  S-  Hollister  v.  Coulson.  E.  T.   1722.  K.  B.  1  Stra.  550. 

witheot  el       The  defendant  pleaded  non  a*$ump$xt,  infra  sex  annos;  the  plaintiff  replied   \j 
l«f  ing  a      a  latitat,  and  the  Court,  on  demurrer,  held  it  well  enough,  without  shoeing  a 
«n#?Mid  bUl  of  Middlesex.  J 

<dlMex-  4.  Hart  v.  Weston.  E.  T.  1770.  K.  B.  5  Burr.  2586.  * 

A  latitat         Debt  upon  a  bail-bond,  by  the  plaintiff  as  assignee  of  the  sheriff.     The    ^ 
bearing       plaintiff  declared  that,  after  the  first  day  of  Trinity  Term,   1706,  viz.  on  - 

iTrm  is"'  ?d the  23d  d*y  of  February»  1769» the  plaintuT  prosecuted  a  writ  of  latitat  direct- 
*  »voi  ^  to  ^  8Qeri^0|  Cornwall;  and  so  proceeded,  and  set  out  the  writ,  the  de-  * , 
livery  of  it  to  the  sheriff,  the  warrant,  the  arrest,  the  giving  the  bail-bond  bv  V# 
the  defendant,  and  the  assignment  of  it  to  the  plaintiff.  The  defendant  plead- 
ed nil  debet;  the  plaintiff  demurred  to  his-  plea.  It  was,  on  behalf  of  the  de- 
fendant, objected  to  this  writ,  it  being  stated  by  the  declaration  to  have  been 
•sued  out  of  this  Court,  then  sitting  on  tho  23d  of  February,  which  in  impos- 
sible; for  the  Court  could  not  sit  out  of  term. 

Per  Cur.  This  writ  issuing  in  vacation,  and  described  and  set  forth  as  test- 
ed in  vacation,  is  void. 

bears  teste  the  last   day  of   the  preceding    term;  2  Burr.    964.     It  most    be  made  re- 
turnable on  a  day  certain  in  term,  in  the  same  manner  as   the  bill  of  Middlesex.     There  is 
jio  limited  number  of  days  requisite  between  the  t<*ste  and  return,  but  the  writ  may  even  be 
tested  and  returnable  on  the  same  day,  2  Stra.  917;  4  T.  R.  610;  like  the  capias  ad  respon- 
dendum; however  it  must  be  returnable  either  in  the  same  or  in  the  next  term  after  that  in 
which  it  is  tested,  for,  if  a  term  intervene  between  the  teste  and  return,  the  writ  will  be  to- 
tally void.     The  ac  etiam  clause,  when  necessary,  is  as  inserted  in  the  recital  of  the  bill  of 
Middlesex.     If  the  defendant  be  not  arreBted  upon  the  latitat,  you  may  sue  out  an  alias,  and 
after  that  a  pluries;  and  in  each  of  these  writs  a  clause  of  non  oraittas  may  be  inserted  if 
jieeessary.     These  writs  are  not  called   latitas,  but  writs  of  capiat.     They  also  differ  ma- 
terially in  form  from  the  latitat:  for,  instead  of  reciting  the  bill  of  Middlesex,  &e.   (bey 
jnerety  command  the  sheriff  to  take  the  defendant,  and  to  have  bim  at  Westminster  on  the 
return  day,  to  answer  the  plaintiff  of  a  plea  of  trespass,  adding  (in  bailable  cases)  the  ao 
.etiam,  as  recited  in  the  latitat;  Arch.  Forms,  24,  25.     They  are  sued  out  and  endorsed,  Ice. 
hi  the  some  manner  as  the  latitat.    These  writs  regularly  should  be  tosted  on  the  return  day 
x>f  the  preceding  wriis.     They  should  also  correspond  strictly  with  the  preceding  writs; 
for,  if  the  latitat,  for  instance,  be  against  the  defendant  by  one  christain  name,  and  the  alias 
Jby  another  and  the  plaintiff  afterwards  proceed,  the  Court  will  set  aside  the  proceedings; 
3T.  E.  660.     These  writs,  as  well  as  'he  bill  of  Middlesex,  should  in  strictness  be  return- 
ed; and  the  sheriff  may  be  ruled  to  return  them.     It  is  not,  however,   usual  in   practice  to 
return  them,  unless  the  sheriff  be  ruled  to  do  so,  or  unless  it  be  intended  to  justify  under  them, 
21  H.  7. 21,  22;  5  Co.  90;  Lane  52;  12  Mod.  394;  1  Ld.  Raym.  632;  1  Salk.  409;  3  Salk. 
920;  Holt,  408;  Latch.  223;  Cowp,  20;  or  they  are  to  be  riven  m  evidence;  see  6T.  fi, 
617;  Willes,  255;  2  B.  &  P.  157;  er  are  sued  out  to  save  the  statute  of  limitations. 

*  And  is  sufficient  to  save  the  statute  of  limitations;  Colli  ford  v.  Bland  ford,  Carth.  08ft, 
ab/icjged,  posj,  tit,  Limitations,  Statute  of. 
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HatoS  Of  J^OtefQIt  fttttUtrfe*,  how  proved.     See  or*,  tils.  jft»- 
ffence  and  Judgment. 

ieafc  Jttfnr.     See  port,  tit.  JUtn^f. 

StK&f.      See,  also,  tits.   Covenant;  Deed;  Devise;  Distress;  Ejectmei&i     L  ^  3 
Landlord  and  Tenant;  Rent;  Use  and  Occupation;   Waste. 

I.  DEFINITION  OF,  p.  93. 
II.  RELATIVE  TO  WHAT  MAY  OR  MAY  NOT  BE  THE  SUB- 
JECT-MATTER OF  A  LEASE. 

(A)  Of  corporeal  hereditament?,  and  personal  property,  £,-94. 

(B)  Op  incorporeal  hereditaments,  p.  94. 

III.  RELATIVE  TO  WHO  MAY  OR  MAY  NOT  BE  A  LESSOR. 
1st.  In  general,  p.  86. 
2nd.  In  particular  instances. 

(A)  Charities,  trustees  of,  p.  96. 

(B)  Copyholders.     See  tit.  Copyhold. 

(C)  Corporations,  p,  91. 

(D)  Crown,  p.  97. 

(E)  Courtesy,  tenants  by  the.     See  tit.  Courtesy,  Tenants  by. 

(F)  Dower,  tenant  in.     See  tit.  Dower. 

(G)  Ecclesiastical  persons.     See  tit.  Ecclesiastical  Persons. 
(H)  Elegit,  tenants  under,  p.  98. 

(I)  Executors  and  administrators,  p.  99. 

(  J)  Fee-simple  tenants'  in,  p.  99. 

(R)  Infants.    See  tit.  Infant. 

(L)  Joint-tenants,  and  tenants  in  common.  See  tit.  Tenants.  Joint 

and  in  Common. 
(M)  Life,  tenants  for.     See  post,  tit.  Life-Tenant,  &c, 
(N)  Married  women.     See  tit.  Baron  and  Feme. 
(O)  Mortgagees  and  mortgagors.     See  posl}  tit.  Mortgage, 
(P)  Parceners.     See  post,  tit  Parcener. 
(Q)  Rolls,  master  of,  p.  100. 
(R)  Sufferance,  tenants  at,  p.  102. 
(S)  Tail,  tenants  in.     See  post,  tit.  Tail,  Tenant  in. 
(T)  Tail,  tenants  in,  after  possibility  of  issue  extinct.  See  pes ff 

tit.  Tail,  Tenants  in,  after  Possibility  of  Issue  Extinct. 
(U)  Will,  tenants  at,  p.  102. 
(V)  Year  to  year,  tenants  from,  p.  102. 
IV.  RELATIVE  TO  WHO  MAY  OR  MAY   NOT  BE  LES-   r  W  1 

SEES,  p.  103.  ' 

V.  — LEASES  UNDER  POWERS.     See  posty 

tit.  Powers 
VI.  ' 1 AGREEMENTS    PREPARATORY   TO 

THE  EXECUTION  OF  A  LEASE. 

(A)  When  they  create  a  future  interest  in  their  general  effect, 

p.  104. 

(B)  When  they  should  be  stamped  with  a  lease,  or  on  an  agree- 

ment stamp,  p.  112. 

(C)  Remedies  for  the  non-performance  of  such*  agreement. 
(a)  At  law,  p.  112.     (b)  In  equity,  p.  114., 

VII.  RELATIVE   TO   THE   TERM   FOR  WHICH   LEASES 
MAY  BE  GRANTED,  AND  THEIR  DURATION,  p.  1 14. 

VIII. FORM   AND   NATURE  OF  A 

PRESENT  DEMISE  OR  ACTUAL  LEASE. 
1st.  When  by  parol,  or  in  writing  without  deed,  p.  1 18. 
2nd.  When  by  deed. 

(A)  Relative  to  the  difference  between  deed-poll,  a*d  jndmvijrb* 
See  auk,  vol.  7.  p.  -621 „ 
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[B)  Relative  to  the  general  requisites,  p.  1£L 

C) FORMAL    REQUISITES. 

(a)  As  to  the  parties  to.    See  ante,  vol.  7.  p.  644.    (6)  As  to  the  premise*?, 
1.   Date.     See  ante,  vol.  7.  p.  666.    £.  Description  of  parties.     See  ante, 
Vol.?.  p,  617. 

(c)  As  to  recitals.  See  ante,  vol.  7.  p.  669.  (d)  As  to  considerations.— 
See  an/e,  vol.  7.  p.  67.  (e)  As  to  the  habendum.  See  ante,  vol.  7.  p.  675. 
(/)  As  to  the  reddendum.  See  ante,  vol.  7.  p.  678.  (g )  As  to  provisions 
and  conditions.  See  ante,  tit.  Conditions,  (h)  As  to  the  express  and  implied 
[  92  ]  covenants.  See  ante,  tit.  Covenant,  (*)  As  to  the  conclusion.  See  ante, 
vol  7.  p.  681.  (j)  As  to  the  reading.  See  ante,  vol.  7.  p.  665.  (k)  As  to 
the  sealing  and  signing.  See  ante,  vol.  7.  p.  666.  (/)  As  to  the  delivery. — 
See  ante,  vol.  7.  p.  660.  (to)  As  to  the  attestation.  See  ante,  vol.  7.  p.  664* 
(n)  As  to  the  stamping  of,  p.  122. 

(D)  Relative  to  the  construction  of  leases.     See  ante,  tits.  Condition; 

Covenant;  Deed. 

(E) registering  leases.     See  ante,  vol.  p.  682. 

IX.  RELATIVE  TO  THE  ENTRY  OF  THE  LESSEE,  p.  123. 

X. ASSIGNABLE  QUALITIES  OF  A 

LEASE,  AND  THE  EFFECT  OF  MAKING  AN  AS- 
SIGNMENT,  p.  124. 

,      XI. — AN  ASSIGNMENT  OF  THE  RE* 

VERSION.     See  ante,  tit.  Covenant. 
XII. . THE  TERMINATION  OF  LEASES. 

(A)  By  cancelling,  p.  125. 

(B)  By  condition  indorsed,  p.  126. 

(C)  By  effluxion  of  time,  p.  126. 

(D)  By  forfeiture,  p.  126. 

(E)  By  merger.     See  post,  tit.  Merger. 

(F)  By  surrender.     See  post,  tit.  Surrender. 

XIII.  RELATIVE  TO  THE  CONFIRMATION   OF   VOID   OR 

VOIDABLE  LEASES.  See  ante,  tits,  Baron  and  Feme; 
Ecclesiastical  Persons;  Infants;  post,  Life,  Tenants  for;  Tail* 
Tenants  in. 

XIV.  RENEWAL  OF  LEASES,  p.  127. 

XV. CONCURRENT  LEASES,  p.  128. 

XVI. UNDER-LEASES,  p.  129. 

XVII. EXECUTORY     BEQUESTS     AND 

LIMITATIONS  OF  TRUST  TERMS,  p.  130. 

XVIII. THE  ATTENDANCE  AND  TERMS 

ON  THE  INHERITANCE.      See  tit.  Terms  attendant  on 
the  Inheritance. 
I  93  1       XIX. REMEDIES   TO   ENFORCE   PER- 
FORMANCE OF  LEASES. 
(A)  In  general.     See  ante,  voh  7.  p.  698.  tit.  Deeds. 
(R)  In  particular.  See  ante,  tits.  Covenant,  and  Landlord  and  Tenant. 

I.  DEFINITION  OF,* 

*  A  lease  for  years  is  a  contract  between  the  lessor  and  lessee,  by  which  the  lessor  cob* 
tracts  to  grant  the  possession-  and  enjoyment  of  land  other  or  hereditaments  of  d  detbUeable 
nature  for  a  period  of  years  certain;  and  in  most  cases  the  lessee  agrees  to  render  to  the  les- 
sor a  rent  in  money  or  any  oilier,  kind  of  payment  at  the  end  of  stated  periods  of  a  year,  or 
more,  during  ine  term.  Rent  is  not  essential  to  the  contract,  Because,  from  farour,  orfor 
valuable  consideration  given  to  the  lessor  at  the  time  ofmaking  the  lease,  a  lease  beneficial  in 
fts  nature  t6  the  lessee  may  be  made'  without  reserving  any  rent.  This  definition  is  nearly  in 
the  words  of  Littleton,  where  he  treats  of  the  estate  of  a  tenant  for  years,  and,  indeed,  strictly 
speaking,  it  is  only  applicable  to  the  demise  of  corporeal  hereditaments  to  which  the  common 
law  remedy  of  distress  maybe  annexed,  and  Upon  which  an  actual  entry  can  be  made.  It  is 
true,  that  other  kinds  of  property  are  dcmiseable;  but  the  chief  peculiarities  of  leases  *ake 
their  origin  from  circumstances  consistent  only  with  the  demise  of  land.  Although  att  the 
present  day  the  interest  of  the  tenant  for  years  is  as  permanent  for  the  period*  fixed  by  the 
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contract  for  its  duration,  and  the  sec  or©  enjoyment  of  it  is  as  well  protected  by  the  laws,  as 
any  other  kind  of  estate;  yet,  originally,  it  seems  to  have  been  far  otherwise,  and  the  iaabe- 
cihty  attributed  to  it  by  early  writers  on  legal  subjects  is  a  stricking  feature  in  the  history  of 
real  property.     Ner  did  this  consist  in  mere  opinion;  the  low  estimation  in  which  terms  for 
tears  were  formerly  held  has  had  a  lasting  effect  in  establishing  a  disparity  between  snob 
interests  and  those  of  a  higher  class,  which  bos  never  been  removed.     Except  in  one  or  two 
instances  they  are  considered  in  law,  as  mere  chattels,  see  Bro.  Abr.  Estate  36;  and  incapa- 
ble of  being  transmitted  by  any  words  of  limitations  to  those  persons  who  are  by  law  en- 
titled to  the  succession  in  the  case  of  other  kinds  of  real  property.     The  exceptions  here 
alluded  to  are,  first,  the  case  of  the  King,  who  by  his  prerogative  may  take  any  chatties  in 
succession;  and,  secondly,  that  of  the  chamberlain  of  London,  who,  by  costom  of  the  city, 
confirmed  by  several  acts  of  parliament,  may  tako  chattels  in  succession  for  the  benefit  of 
•orphans;  but  it  seems  to  be  much  doubted,  whether  this  extends  to  leases  for  years.     In  all 
eases  howover,  if  a  term  of  years  be  limited  to  a  man  and  his  heirs,  or  to  a  man  and  the 
lieira  of  his  body;  or  in  the  case  of  sole  corporations,  if  it  be  limited  to  a  bishop  or  a  par- 
son and  his  successors,  such  wards  of  succession  and  the  inheritance  are  perfectly  nugatory; 
and  upon  the  death  of  the  tenant,  the  interest,  by  the  natural  operation  of  law,  will  be  trans- 
mi t ted  to  his  executors  or  other  personal  representatives.     The  principal  subjects  of  demise 
jat  the  common  law,  as  has  been  already  observed,  were  lands   or  other  corporeal  heredita- 
jnents;  but  when  this  species  of  estate  became  permanent  incorporeal  hereditaments  were 
likewise  granted  for  years;  and,  although  the  rent  could  not  be  said,  technically  to  issue  out 
*f  such  hereditaments,  the  contract  for  the  payment  of  it  was  considered  valid,  and  an  ac- 
tion of  debt  might  be  maintained  for  rent  in  arreur  on  such  leasos.     The  reader,  however, 
most  bear  in  mtnd  that  corporeal  hereditaments  are  the  principal  subjects  of  demise  at  the 
common  law;  allusions,  therefore,  to  the  natnre  of  other  hereditaments  will  only  be  made 
when  some  d  is  tine  tine  ti  on  arising  from  the  peculiar  natore  of  the  thing  demised  requires  4 
particular  mention  to  be  made  of  it. 

*  As  soon  as  leases  for  years  were  viewed  as'  creating  fixed  and  permanent  Merest, 
mankind  found  it  conducive  to  their  interests  to  improve  and  encourage  this  sort  of'  prop* 
ertv,  and,  therefore,  extended  it  to  all  sorts  of  interests  and  possessions  whatsoever;  and 
whatsoever  may  be  granted  er  parted  with  fer  ever,  may  be  granted  or  parted  with  for  n 
time;  though  it  has  been  said  that  goods  and  other  personal  chattels  may  be  demised  for 
Tears,  the  term  seems  to  be  rather  improperly  applied  to  such  contracts.  But  since,  in 
{eases  of  farms  and  booses,  it  has  been  foand  convenient  to  inclode  the  live  stock  andfsfm* 
ing  implements  upon  the  land  and  the  furniture  or  other  chattels  of  the  house  in  the  con- 
tract, they  have  acquired  to  a  certain  degree  demiseable  qualities;  bat  the  interest  which 
passes  to  the  lessee  is  extremely  different  from  that  which  is  transferred  by  a  lease  of  landf 
nooses  or  other  hereditaments;  see  Litt.  sect  70;  Co  Litt.  57.  a.  Although  the  lessee  has 
only  the  use  and  profits  of  them  during  the  term,  and  is  restrained  from  destroying,  selling, 
or  giving  away  any  part  of  them,  yet  the  lessor  is  considered  as  having  a  reversionary  in- 
terest of  so  precarious  a  nature,  that  it  is  accounted  In  law  as  a  mere  possibility;  no  tease 
er  grant  consequently  can  be  made  of  them  after  a  term  in  possession;  and  in  the  ease  of 
the  lease  of  live  stack,  the  absolute  property  of  such  as  divests  in  the  lessee  as  well  ss  nH 
the  yonng  ones  coming  from  them,  as  lambs,  calves,  or  other  produce,  which  are  consider- 
ed as  profits  severed  from  the  principal  in  compensation  for  the  rent  paid  by  the  lessee; 
neither  is  the  succession  of  yonng  ones  to  be  resembled  to  the  succession  of  members  in  »  ■ 
corporation  aggregate,  which  never  dies;  for  the  lease  being  a  demise  of  certain  individu- 
al cattle,  the  possibility  of  reverting  property  in  any  of  them  when  they  die,  is  determin- 
ed and  at  an  end.  In  the  leasee  of  houses,  together  with  the  goods  they  contain,  h  is  eae> 
aHo  make  a  schedule  of  the  articles,  and  affix  it  to  the  lease,  snd  to  insert  a  covenant 
from  the  lessee  to  redeliver  tbera  at  the  end  of  the  term;  and  without  such  a  covenant  the) 
lesser  is  said  to  have  no  other  remedy  at  law  but  trover  or  detinue  for  them  after  the  leans 
endfed* 

f  An  incorporeal  hereditament  is  a  right  issuing  out  of  a  thing  corporate  (whether  rent' 
4>r  personal),  or  concerning,  or  annexed  to,  or  exerciseable  within  the  same.  Incorporeal 
hereditaments  are  principally  these,  viz.  advowsons,  tithes,  tolls,  estovers,  commons,  ways, 
offices,  franchises,  eorrodie*  or  pensions,  annuities,  rent,  &c.;  see  Co.  Lit  10,  20;  3 
Wooddes.  69;  Cro.  Jac.  84;  Co.  Temp.  Hard.  144;  3  P.  Wms.  461.  Commons,  liber- 
ties, fairs,  markets,  franchises,  rents,  corrodios,  annuities,  tolls,  and  oshsr  things  of  a  simi- 
lar nature,  have  therefore  been  frequently  demised;  and  annual  payments  for  the  enjoy- 
ment of  them  have  obtained  the  denominations  of  rents.  Offices,  also,  are  said  to  be  grant- 
able  for  years,  but  they  admit  of  some  distinctions:  those  of  8  public  judicial  natnre,  and 
to  which  the  personal  character  and  capacity  of  the  individual  exercising  it,  is  the  sole  ti- 
de, and  the  occupation,  cannot  be  exercised  by  deputy,  and  consequently  are  net  grantable 
to  any  oilier  person;  there  are  other  ofijees  of  great  trust,  he*  of  ft  ministerial  kind*  wbfcfc 
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Incorporeal  i,  RgiY  Inhabitants  of  Old  Alr*sford.  T.  T.  1786.  K.  F.   1  T.   H? 
heredtta  360      Musgrave  v.  Cave.  H.  T.  1741 .  C.  P.  Willes,  323. 

mineral        ^€T  ^ur'     ^  8n  incorPorea*  hereditament  be  a  tenement  within  the  statute, 
demisable  it  can  only  pass  by  deed,  and  not  by  parol. 

by  deed;    2.  Bally  v.  Wells.  M.  T.  1769.  K.  K.  3  Wils.  26.     Dean  and  Chapter- 
|  95  ]  of  Windsor  v.  Gover.  H.  T.  1666.  K.  B.  2  Sauad.  303. 

Per  Cur.  A  lessee  of  tithes  covenants  for  him  and  his  assigns  that  he  will- 
So  are  not  let  any  of  the  fanners  in  the  parish  hare  any  part  of  the  tithes;  this  cov~ 
******         enant  runs  with  the  tithes;  and  tithes  are  only  demiseable  by  deed. 

5.  Howard  v.  Wood.  H.  T.  1678.  K.  B.  2  Lev.  245\  S.  C.  T.  Jones,  126. 
S.  P.  Sutton's  case.  M.  T.  1793.  K.  B.  6  Mod.  57.  S,  CL  The  Kino 
▼.  Lady  Broughton.  M.  T.  1671.  K.  B.  T.  Raymond,  216;  S.   C.  2 
Lev.  71 ;  3  Keb.  32;  S.  C.  Hard.  35*2.     Veale  v.  Prior,  Hard.  351.  • 
Or  office*        Assumpsit  for  money  received.     The  case  was,  the  Queen  having   granted* 
which  do    tolHe   plaintiff  the  stewardship  of  the  honour  of  Pomfret  for  years,  nabewP 
not  concern  from  the  end  of  a  former  term;  in  which  stewardship  were  comprised  several 
theadminw  court8,]eet  as  well  as  courts-baron;  the  first  term  being  ended,  the   defendant, 
jostiea.        Dy  a  grant  subsequent  to  that  grant  made  to  the  plaintiff,  held  the  Court,  anoT 
received  the  money,  for  which  the  plaintiff  brought  his  action  for  tho  fees. 

The  Court  was  of  opinion  that  the  grant  to  the  plaintiff  in  reversion  for 
years  was  void  as  to  courts-leet,  as  being  a  judicial  office,  bat  was  good  as  to> 
courtt^baron. 

4.  West  v.  Sutton.  E.  T.  1703.  K.  B.  2Ld.  Raym.'853, 
fiat  an  of        The  plaintiff  sued  a  scire  facias  upon  a  judgment  in  assize  obtained  against- 
flee  cannot  the  defendant,  for  the  office  of  marshal  in  the  King's  Bench.     The  defendant 
be  demised  pleaded  in  abatement  that  the  plaintiff  was  an  alien  enemy,  Sue;    The  plaintiff* 
by.  parol,    replied  that  he  wzsindigena  born  at  Westminster,  et  hoc  paratus  est  verificare*- 
The  defendant  demurred,  and  showed  for  cause,  that  the  plaintiff  otfgfft  to  have, 
concluded  his  replication  to  the  coohtry.     And  of  that  opinion  was  Holt,C.  J.^, 
Who  said,  this  being  an  office,  the  demise  by  parol  is  void. 
£  96  ]  4>.  Staple  v.  Hetdon.  M.  T.  1702.  K.  B.  6  Mod.  S, 

8o  wayi         The  Court  held  that  a  way  might  be  the  subject  of  a  demise, 
may  be  the  

2*22*  III.  RELATIVE  TO  WHO  MAY  OR  M&Y  NOT  BE*  A  LESSORS 

1st.  In  general. t 
cannot  be  granted  for  years  absolutely,  on  account*  of  the  numerous  inconvenience*  which' 
might  be  occasioned  to  the  public  npon  the  death  of  the  lenee;  for,  since  leasee  for  year* 
must  be  transmitted  to  executors  or  administrators,  if  tbey'do  not  terminate  upon  Hie  death 
of  the  tenant,  the  administration  of  jnstice  might  be  kept  in  suspense,  till  probate  of  tho 
wlH  or   letters   of  administration  shoold  be   granted*  by  the   ecclesiastical  court;  beside* 
which,  it  might  become  a  question  whether  such  an  office  should  be  assets  in  the  executors* 
hands;  bat  leases  of-soch  last- mentioned  offices  for  years,  daring  the  Hie  ef  the  grantee,  - 
seem  not  to  be  liable  to  the  same  objections,  and  therefore  may  be  considered-good. 

Dignities  or  honours  cannot  be  granted  for  years,  because  then  they  most  go  to  the  exec- 
utors and  administrators;  whilst  the  estate  that  should  support  them  woaldgo  4n>the  heir  of 
the  grantee,  by  the  28  Hen.  6.  c.  10.  it  is  provided,  that  no  sheriff  shall  let  to  farm  in 
any  manor  or  county,  nor  any  of  his  bailiwicks,  hundreds,  or  wapentakes,  which  shows 
that,  before  this  statute,  it  was  not  annsoal  to  let  them  to  farm;  see  Dyer,  999.  a.;  Hale, 
146;  S  Keb.  80.  It  seems  that  after  inquest  found  of  a  person  being  an  idiota  a  nativi- 
taU,  the  King  may  grant  the  custody  of  the  body  and  estate  of  the  idiot  during  tbeidiotcy; 
because  the  King,  in  that  case,  has  not  only  a  trust,  bnt  an  interest  in  the  nature  of  a  chat- 
tel, which  he  may  dispose  of  either  lo  his  own  use,  or  grant  it  over  to  another;  and  this 
interest,  as  in  the  oase  of  wardships  in  chivalry ;  may  go  to  the  executor  of  h'ur«rantee;  see 
Ch.  Ca.  70;  I  Vern.  137;  8  Mod.  48. 

*  Therefore,  where  one  as  trustee  conveys  land  to  another,  to  which  there  n  no  access 

*li*I2r i  •lF?!« "^ land;  a  "*ht  of  wav  Pa-ges  of  necessity,  as  incidental  to  the  grant; 
see  6  Mod.  8,  149;  Cro.  Jac.  170.  190.  If  a  man  npon  a  lease  for  years,  reserve  a  wav 
to  himself  through  the  house  of  the  lenee  to  a  back  house,  he  cannot  use  it  but  at  reason- 
able times,  and  upon  request;  see  1  Vent.  48. 

t  In  general  the  lessor  is  supposed  to  have  a  full  right  and  title  to  dispose  of  the  posses- 
sion at  the  time  agreed  npon  by  the  contract;  but  since  the  title  of  the  lessee  to  tho  poosoa 
sion  is  merely  a  matter  of  contract,  the  right  to  the  possession  is  not  so  neceesary  a  qualfc- 
ficaton  at  the  actual   possession  itself.     K  tike  lessor  bus  not  the  actual  possession,   the 
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li  void  ab  initio  between  the  parties;  if  he  has   the  actual  possession,  but,  tinder  a 
tortious  title,  the  lease  will  onl?  be  void  npoa  eviction  by  a  title  paramount.     All  those, 
therefore*  who  have  the  possession  for  a  single  day,  or  for  an  boor  only,  may  enter  ioto  a 
contract  for  years;  see  Plow.  78.    On  the  same  principles  a  disseisor,  though  his  entry  hi 
wnlawfa),  may  make  leasee,  which  shall  be  good  against  all  persons  except  him  who  1iaa 
the  right  of  possession;  Vin.  Abr.  Estate,  PL  5;  32  Hen.  8.  e.  9.     So,  even  where  a  per- 
son intrudes  npoa  the  possession  of  the  King,  who  cannot  be  disseised;  yet  the  intruder 
fains  such  a  possession  that  he  may  make  a  valid  leaae  against  all,  except  (he  King;  see 
Jro.  Elis.  S3 1.    It  will  follow,  likewise,  that  the  rightful  owner  cannot  make  a  lease  for 
years  when  he  is  ont  or  possession.    If,  therefore,  a  disseisee  intends  to  make  a  lease  for 
years  in  writing,  he  cannot  deliver  it  as  his  deed  till  after  entry,  and  actual  possession  tak- 
en in  his  name;  because,  if  the  deed  could  operate  as  a  lease  before  entry,  the  only  inter- 
est transferred  would  be  a  right  of  entry,  which  can  no  more  be  transferred  than  a  right  of 
action;  neither  js  mere  entry  sufficient;  bntthe  lease  most  be  executed  .on  the  land;  for, if 
there  is  no  aetnal  expulsion  of  the  disseisor,  and  he  regains  possess  on  before  the  execution 
of  the  lease,  it  will  operate  as  a  new  disseisin,  and  consequently  the  possession  would  be 
wanting  to  the  lessor  at  the  time  of  making  the  lease;  Jennings  v.  Brugge,  Cro.  Elis.  446; 
3  Rep.  -SB.  b.;  Co.  Lit.  48.  b.;  Doe  v.  Watts,  9  East,  19.  note,  Stephens  v.  Elliot*,  Cro. 
Elis.  483.     So,  at  the  common  law,  strictly  speaking,  no  lease  could  be  made  to  convey 
an  interest  till  the  purchaser  of  the  freehold  had  obtained  livery  of  seisin,  Jo  r  till  then  no 
interest  passed  from  the  vendor;  see   Plow.  187.  b.  142.  b.;  Bac.  Abr.  Lease,  1.  4;  anl 
it  seems  to  follow  on  the  same  principle,  that  no  derivative  cpn  tract  or  under  lease  can  he 
anade   by  the  leasee  till  actual  entry   and  possession  taken  by  virtue  of  .his  own  contract, 
t>at  if  the  conveyance  operates  by  force  of  the  statute  of  uses,  either  by  transmutation  of 
possession  or  otherwise,  and  the  uses  are  well  raised  and  executed,  the  eegtui  que  use  may 
an  case  of  no  adverse  possession,  make  a  lease  for  years,  without  aclnal.entry,  because  the 
statute  has  already  tiaasferred  the  possession  to  the  use.     A  landlord  is  a  party  of  whom 
lands  er  tenements  are  taken.    Tenant  signifies  one  who  holds  or  possesses  lands  or  tene- 
eneals  by  any  kind  #f  right,  either  in  foe,  for  life,  for  years,  or  at  will.     A  lodger  is  a  per- 
son who  eecapies  a  room  er  apartments  in  the  nouse  of  another.    Tenure  is  the  terms  or 
conditions  at  cording  to  which  lands,  tenements,  or  lodgings  are  holden.    The  relative  sit* 
awtien  of  landlord  and  tenant  may  be  created  in  a  variety  of  distinct  waya;  by  lease  under 
seal,  by  written  agreement  not  under  seal,  by  a  mere  verbal  contract,  or  by  a  onion  of  cir- 
camstancos  which  give  rise  to  the  reciprocal  duties  of  landlord  and  tenant,  independently 
of  any  contract,   ae  when  the  lessor  or  lessee  dies,  or  either  party  becomes  bankrupt,  or 
ana  term  seised  jinder  an  execution.     We  will  first  direct  oar  attention  to  the  general  law 
as  to  leases,  promising  that  a  foil  description  of  the  different  estates  which  confer  the  pow* 

*  With  respect  to  charity  leases,  where  the  trustees  have  usually  the  legal  fee,  no  precise 
rule  can  bo  laid  down  as  to  the  mode  in  which  they  ahonld  be  made.     Trustees  of  charity 
estates  may  make  leases  for  any  number  of  years;  but,   if  they  are  unreasonably   long, 
without  any  circumstances  to  show  that  they  were  made  in  the  fair  management  or  the  es- 
tate and  for  the  benefit  of  tbo  charity,  they  will  be  set  aside  by  the  Court  of  Chancery  as 
a  breach  of  trust.     It  has  been  determined,  therefore,  that  tho  trustees  of  a   charity  cannot 
snake  a  mere  husbandry  lease  for  ninety -nine  years,  upon  terms  and  at  a  rent   adapted  to  a 
lease  for  twenty-one  years,  and  not  improvable  or  capable  of  increase  during  the  whole  of 
tjhat  term:  Attorney-General  v.  Owen.  10  Tea.  555.     So,  as  to  a  building  lease  upon  terms 
adapted  to  a  term  of  ninety-nine  years,  a  lease  of  the  premises  for  nine  hundred  and  ninety- 
nine  years  has  been  considered  a  breach  of  trust,  and  accordingly  decreed  to  be  delivered 
Sa;  Attorney-General  v.  Green,  6  Ves.  452.     Attorney- General  v.  Griffith,  J3  Yes.  565. 
o,  in  the  ease  of  the  Attorney-General  v.  Brook,  18  Yes.  319.     Lord  Eldon  said,  that  U 
was  impossible  to  contend  that  trustees  for  a  charity  could  make  a  lease  with  covenants  for 
a  perpetual  renewal,  especially  whore  no  consideration  is  shown  equivalent  .to  the  value  of 
the  inheritance  whidi  a  lease,  with  such  covenants  in  effect,  would    alienate.     Here  length 
«f  time  is  not  sufficient  to  induce  the  Court  to  set   aside  a  lease;  and  therefore  in  the  At- 
torney-General v.  Backhouse  {see  17  Tes.  283.)  a  loase  of  a  charity  estate  for. eighty  years 
was  supported  as  to  the  interest  of  a  sub-lessee,  where  it  appeared  that  he  had  given  a  fair 
consideration,  and  without  notice  except  that  the  premises  demised  are  a  part  of  a  charity 
estate;  and  as  to  the  original  lease  an  inquiry  was  directed,  to  ascertain  whether  it  was 
reasonable  that  a  lease  of  a  charity  estate  may  be  set  aside;  for  undervalue,  if  considerable, 
is  a  point  upon  which  decisions  leave  no  doubt;  see  the  case  in  Duke's  Chan.  Uses;  43.  67; 
Attorney-Genera!  v.  Gower,  9  Mod.  224.  But  in  the  case  of  the  Attorqey-General  v.  May- 
wood,  18  Ves,  315.  where  the  lessee  underlet  the  premises,  at  a  6ne,  upon  advantageous 
terms,  this  circumstance  was  not  considered  as  conclusive  evidence  of  the  premises  having 
been  originally  leased  at  an  under  value.     The  fine  might  be  considered  as  partly  in  con- 
aideranon  of  the  good  will  of  a  trade  established  by,  the  lessee,  and  of  repairs.     An  inqui- 
ry was  therefore  directed  to  ascertain  whether  the  rent  was  fair  and  adequate,  distinguishing 
feow  much  of  the  premium  of  the  underlease  resulted  from  the  goodwill  and  repairs,  an* 
how  mach  from  the  value  of  the  lease  above  the  rent  reserved  to  the  charity. 


p  LEASE.— Who  may  bt  Ltsnon. 

(C)  Corporations.* 
i  9$  ]  (D)  Crown,  f 

(H)  Elegit,  tenants  by.J 


«r  of  nakiflg  *  legal  demfoe  mutt  of  necessity  be  postponed  till  we  examine  the  fat*'  f* 

Crticnlttr,  with  reference  to  mixed  and  real  property.     A  lease  is  a  contract  between  thcr 
•or  (the  person  making  the  demise)   and  the  lessee   (the  person  to  whom  it  it  made), 
for  the  possession  and  profits  of  land*  or  tenements  on  the  one  side,  and  a  rent  or  recom- 
pence  to  be  paid  on  the  other;  whether  it  be  granted  for  a  long  or  short  period  of  time  im 
immaterial.     All  persons  sewed  in  fee  simple,  fee  tail,  for  life  or  for  years,  of  lands,  may 
grant  leases  for  any  term  commensurate  with   their  respective  interests.     A  tenant  in  fee 
simple,  having  an  absolute  and  unlimited  interest  in  hb  estate,  may  grant  leases  for  life  or 
years,  without   restriction,   qualification,  er  control;  and   the  stat.  32  Hen.  8.  empowers 
tenants  in  tail  to  grant  leases  for  three  lives,  or  twenty-one  years,  to  commence  from  the 
leaking  of  such  demise,  provided  the  accustomed  yearly  rent  be  reserved.     These  lease* 
bind  tbe  issue,   but  not  the  reversioner.     Tenants  in  tail  after  possibility  of  issue  extinct, 
tenants  for  life  by  courtesy  and  in  dower,  may  grant  leases  of  their  estate  for  their  own 
life,  or   the   life  of  the  person  on  whose  death  their  estate  is  to  determine.     Tbe  nsnal 
mode  in  which  tenants  for  life,  in  the  absence  of  a  special  power,  make  leases,  is,  to  grant 
them  for  a  certain  term  of  years,  determinable  upon  the  death  of  the  tenant  for  life.    The 
power  of  husbands  seised  of  lands  in  right  of  their  wives  to  make  leases  has  already  been 
stated  under  tit.  Baron  and  Feme.    Joint  tenants,  tenants  in  common,  and  in  coparcenary, 
may  grant  leases   for  life  er  years,  or  at  will,  of  their  own  respective   interests,  or  thoj 
nay  join  and  convey   the  entirety;  see  Wood's  Inst.  207;  Co.  Litt.  163.     Executors  anal 
administrators  having  a  term  of  years  vested  in  ihem,  in  their  representative  character  may 
grant  leases,  and  fhe  rent  reserved  will  be  assets  in  their  hands,  and  be  distributable  in  a 
eourse  of  administration;  see  Co.  63.  b.;  and  see  Bac.  Leases  (E.)     The  lease  of  one  ex- 
ecutor is  binding  upon  all  the  others;  see  1  Mod.  616.     Ecclesiastical  persons  and  eleemo- 
synary corporations  are  also  empowered,  see  32  Hen.  8.  to  make  leases  under  certain  re- 
strictions; visa,  they  must  not  exceed  twenty-one  years,  or  three  lives,   from  the  time  of 
making;  tbe  aocustomed  rent  mast  be  reserved;  and  the  old  lease,  if  there  be  one  in  exis- 
tence, most  bo  within  three  years  of  expiring.     Leases  made  by  a  corporation  aggregate, 
though   not  conformable  to  these  directions,  will  be  valid  as  long  as  toe  person  lives  who* 
was   at   the  head   of  the   corporation  when  tbe  lease  was  executed;  see  Ce,  Litt.  49.  a. 
Guardians   of  infants  (whether  appointed  by  a  court  of  eqaity,  Or  by  will,  or  chosen  by 
the  infant  himself)  may  demise  the  infant's  lands  for  any  number  of  years  not  exceeding 
the  term  of  his  minority;  such  conveyances  may   be  made   in  the  guardian's  own  name. 
Leases  for  tenants  by  elegit,  statute  merchant,  and  statute  staple,  &c.  are  conditional,  and 
nay  be  assimilated  to  tenancy  at  will,  as  they  may  be  determined  by  payment  of  the  sum 
for  which  they,  are  created;  till  such  contingency  occurs,  tbey  remain  as  valid  as  any  other 
demises.     Having  seen  who  may  demise,  it  will  be  proper  for  us  to  consider  briefly  who 
are  incapable  of  granting  leases.     Mortgagors  can  only  lease  subject  to  the  mortgage,  un- 
less the  consent  of  the  mortgagee  be  obtained;  see  Doug.  24.     Nor  can  infants  make  leasee 
Of  tbeir  estates,  so  as  to  bind  them  after  they  attain  their  full  age;  see  Co.  Litt.  40.     Mar- 
ried women  are  also  incapable  of  making  leases,  unless  the  power  is  expressly  reserved  to 
them.    Aliens  (being  incapable  ot  holding  lands  or  houses)   are  incompetent  to  make  an] 
effectual  demise.     In  the  absence  of  a  special  custom,  a  copyholder  cannot  make  a  lease 
for  a  longer  term  than  one  year,  unless  he  obtain  the  lord's  licence;  see  Moore,  182  j  Salk. 
116.  pi.  & 

Lay  corporations  either  ao\e  or  aggregate,  are  restricted  in  any  respect  as  to  granting 
er  accepting  leases^  provided  the  conveyance  be  under  their  common  seal. 

f  Leases  by  tbe  crown  are  placed  nearly  on  the  same  footing  as  leases  by'eclesiastical  bo- 
dies by  the  statute,  s.  1.  c.  7  Jc  8.     It  is  thore  enacted,  that  all  grants,  leases,  and  assuran- 
ces of  the  hereditaments  therein  mentioned,  made  by  tbe  crown,  shall  be  void,  unless  they 
be  made  for  some  estate  not  exceeding  thirty  one  years,  or  three  lives,  or  for  some  term  of    • 
years  determinable  in  one,  two,  or  three  lives,  to  commence   from  the  making;  or,  if  such 
mntt  lease,  or  assurance  shall  be  made  to  take  effect  in  reversion  or  expectancy,  that  then 
tbe  same  together,  with  the  estates  in  possession,  shall   not  exceed  the  term  of  thirty-one 
years,  or  three  lives  in  the  whole;  such  leases  are  further  to  be  made  without  impeachment 
Of  waste,  and  with  the  reservation  of  the  ancient  or  usual  rent,  or  more,  to  the  King,  his 
heirs  and  successors,  or  such  rent  as  had  been  reserved  and  paid  for  the  hereditaments  de- 
mised for  tbe  greater  part  of  twenty  years  from  the   making  of  such   leases;  and  where  no 


.-  _,     ,     ,      j  •«■  i         i  •  ,     rj 1  — o—  —  ~>,"i.««.~,  corporeal  or  incorporeal, 

to  fcngJaud  and  Wales,  which  can  be  called  the  property  of  the  crown,  except  to  advowsona 
-or  churcHes  and  vicarages.     No  grant  can  be  made  either  by  or  to  the  King,  except  by  mat- 
tor  or  neord  all  leases  therefore  by  the  King,  must  be  by  letters  patent  under  the  great  seal, 
Or  the  seal  of  the  Exchequer;  Lane's  caso  2  Rep.  16.  6 

|  At  tenants  -under  these  executions  have  only  uncortain  interests,  determinable  afany 


(I)  EXMQUTOM  AMD  AOMINMTRATOftl.  {    19  ] 

Box  v.  Summbrsbt.  E.  T.   1769.   K.  g.  2  Bl.  Rep.  692. 

tn  ejectment.     It  appeared  that  ia  October  16tb,  1789,  B.  B.  toUt  h  lease  Eieestor* 
tjf  the  premises  in  Wilts,  for  ninety  years,  if  he,  hie  daughter  B.,  .and  X,  the  and  •*■»» 
•on  of  P.  P.,  or  the  survivor  of  them,  should  so  long  live.  October  5th,  1794,  UJJJ*,  JJJ 
B.  B.  by  his  last  will  (enter  alia)  devises  to  his  daughter  M. ,  after  the  decease  po^  0f 
of  his  daughter  B.,  the  premises  in  question,  during  the  life  of  the  said  T.  B.  terms  ret 
and  makes  his  daughters  B.  and  M.  his  executrixes.     B.  B.  died  soon  after,  yean 
leaving  the  plaintiff's  lessor  B.,  his  daughter  by  a  former  wife,  an  infant,  aad  which  ore 
JVf.  one  of  the  defendant*,  his  daughter  by  M.  his  widow,  the  other  defendant.  JJJJlJjJ" 
M.  the  widow  took  possession,  and  let  part  of  the  premises  to  Summerset,  the  ^t  of  the 
other  defendant,  who  paid,  at  several  times,  one-third  of  the  rent  to  B.  B.  the  deceased, 
lessor  of  the  plaintiff,  before  the  1st  of  August,  1765,  when  she  and  the  two  mm)  may 
M.'s,  her  mother-in-law  and  sister,  joined  in  a  writing  to  Summerset,  purport- n****  *_■ 
lag  to  be  an  agreement  that  he  should  hold  the  premises  to  Michaelmas,  1768,  f*l£* 
at .91.  a  year.  Afterwards  B.,  the  lessor  of  the  plaintiff,  and  her  husband,  the  JJJJ? 
other  lessor,  brought  ejectment  lor  the  whole,  the  demise  to  the  plaintiff  being 
laid  to  be  15th  October,  8  Geo.  3.  1768.     But 

Per  Cur.  The  intent  of  the  testator  i»  manifest  that  B.  should  enjoy  it  dur- 
ing her  life,  she  being  the  next  cestui  que  vie\  and  in  the  west  it  is  usual  upon 
copyholds  for  lives,  that  the  cestui  que  vie  take  in  the  order  they  stand  ia  the 
copy,  which  he  might  think  extended  to  leaseholds  also;  but  the  person  who 
puts  in  the  lives,  and  pays  the  fine,  has  a  power  of  disposing  of  the  estate,  and 
therefore,  he  thought  it  necessary  to  interfere  in  case  T.  B.  should  survive  his 
daughter.  There  is  no  doubt  but  an  executrix  may  demise  before  probate.— 
Pestea  to  the  plaintiff. 

(J)   Fsi-SIMPtK,  TENANTS  lN.f 

Dob  v.  Meyler.  H.T.  1814.  It.  B.  2  M,  &  9.  276. 

Lease  of  lands  of  which  lessor  was  seized  in  fee,  and  of  other  lands  of  which  f*  WD«re 

lessor  do 


be  was  seisjed  for  life,  with  a  power  of  leasing.    Lease  in  question,  comprised   fVnJ?  i 

as  well  lands  of  which  the  father  was  seised  in  fee  as  for  life,  three  fields  of  which  Jj^d  j^Jg 

be  was  only  tenant  for  life,  under  a  power  to  lease  at  the  ancient  rent  or  more  0r  wnich 

and  with  a  clause  for  re-entry  for  non-payment  of  rent  for  twenty-one  days.—  he  wee  teb 

The  lease  was  granted  at  an  entire  rent,  with  a  clause  of  re-entry  in  case  of  ©4  in  fee, 

non-payment  of  the  rent  for  fifteen  days,  and  no  sufficient  distress;  so  that  the  ?ni°l^r 

lease  was  not  executed  according  to  the  power.     A  regular  notice  to  quit  bad  JJ^  j^ 

been  given.     The  question  was,  whether  the  lease  was  void,  or  void  only  ptv-  WM  „'&& 

tanto  as  to  the  three  fields.     The  learned  judge  inclined  to  think  that  the  rent  for  life, 

being  entire,  could  not  be  apportioned;  and,  therefore,  if  the  lease  should  be  with  spew 

void  for  the  three  fields  only,  the  lessee  would  remain  charged  with  the  whole  **  •*"  '•*■ 

rent,  which  would  he  unreasonable.  Lord  EUenborough,  C.  J.  In  Stevenson  "**'  °™ 

■>  »  ■  entire  rent, 

time  on  payment  of  the  sum  secured,  they  cannot  enter  into  any  contract  for  a  lease  which 
will  net  be  HabJe  to  be  put  an  end  to  in  the  same  event;  bat  till  such  contingency  occur* 
their  demise*  are  good.  It  however  very  rarely  happens,  that  leasee  are  granted  by  persona 
thus  eetitled,  and  we  shall  not*  therefore,  eater  more  at  targe  into  the  subject  * 

'But  if  the  executors  rofuje  to  administer,  they  cannot  dispose  of  the  term  after  adminis- 
tration has  been  granted  by  the  ordinary  to  another;  see  Cro.  92;  S.  C.  Owen  44;  Moore, 
H2;  1  Leon.  131.  Where  there  are  several  executors,  their  interest  differs  essentially 
from  that  of  joist  tenants,  or  tenants  in  common;  for  if  one  of  several  joint  tenants  or  ten* 
sets  in  eometoa,  execute  a  deed  it  pasaee  the  share  only  of  the  person  executing;  but  seve- 
Sal  executors  are  considered  only  as  one,  and  a  grant  consequently  by  one  is  as  effectual  as 
if  all  had  joined;  and  even  where  the  deed  purports  to  be  the  grant  of  all,  yet  if  one  only 
seals  the  deed  it  has  been  held  that  it  will  be  binding  upon  all,  since  each  has  the  entire 
ixHevest.  The  husband  of  a  feme  executrix  has  a  joint  interest  with  her  in  all  the  effects  of 
She)  dseeosstl,  aad  is  enabled,  by  law,  to  assume  the  whole  administration,  and  to  act  in  it 
tA  alt  purposes  without  her  consent;  nor  can  the  wife  do  any  valid  act  ss  as  executrix  or  ad- 
ministratrix without  the  buabond's  concurrence*  The  wife,  therefore,  with  respect  to  terms 
for  years  in  autre  droit,  is  in  no  better  situation  during  the  coverture  than  in  the  case  of 
terms  for  years,  in  her  own  right;  see  Roberts  on  Wills,  vol.  2. 153;  Com.  Dig.  D;  4t 

S*.  SJ  J  #• 

t  Tenants  hafre  simple  may  make  leases,  for  lures  or  years  without  limitation  orsessmion 
<bsj.lNs>  til,  JsUte*  €k  % 


TO    .  LEASE.— Who  may  be  Leuor*. 

**■  the  y.  Lambard,  2  East,  575.  upon  covenant  against  the  assignee  of  the  lessee  for 
JJJJ^JJI^  non-payment  of  one  entire  rent,  the  defendant  pleaded  in  bar  of  the  action, 
vetted  ao  eT*c**on  °f*  moiety  of  the  premises  by  title  paramount;  and  upon  demurrer  it 
•ordingto  was  adjudged  ill,  because  the  rent  be  apportioned;  and  the  defendant  had 
thspowar,  leave  to  amend,  and  plead  it  to  one  moiety  of  the  rent  only.  And  Darapter, 
hwaiheld  J#>  said  that  he  was  misled  at  the  trial  by  a  recollection  of  Lord  Mountjoy5* 
*"mt  *■•  case,  5  Rep.  3.  without  adverting  to  the  distinction  that  (he  grant  and  tender 
valid  at  to  °f°fie  ^°tire  rent  in  that  case  tended  to  destroy  the  evidence  of  the  ancient 
ta*  lands  in  rent'  but  that  not  so  here,  because  not  any  rent  was  necessary  to  be  reserved 
ft*,  bat  not  for  the  lands  in  fee-simple;  and  in  Co.  Litt.  148.  b.  it  is  laid  down,  if  a  man  be 
far  tfaa  oth  seised  of  two  acres,  one  in  fee,  and  another  in  tail,  and  make  a  lease  for  life 
ariaadt.  w  for  years,  of  both  acres,  and  dieth,  and  the  issue  in  tail  avoideth  the  lease, 
the  rent  shall  be  apportioned.     Per  Cur.     Rule  absolute. 

(Q)  Rolls,  Master  of. 
Wilson  v.  Sbwell.  M.  T.  1786.  K.  B.  4  Burr.  1975. 
**Mv^aad  ^"*  wa*  *  question  concerning  two  leases  made  by  T.  C,  late  Master  of 
«« cooooi.  the  Rolls,  one  in  1755,  the  other  in  1762.  It  had  been  long  and  often  litiga- 
rtat"  in  ted,  and  in  various  shapes.  It  first  came  before  the  Court  upon  a  special  ver- 
laestat.  IS  diet,  in  an  ejectment  brought  by  J.  D.,  on  the  demise  of  T,  S.  against  E.  W. 
Car.  S.  e.  Lord  Mansfield  mentioned  that  it  might  be  perhaps  desirable  to  the  parties  to 
tolMMnlT  ^8ve  '*  judicially  determined  which  of  the  two  leases  (viz.  1755  or  1762)  wad 
the  Hatta/  *ne  subsisting  lease  in  question,  as  the  matter  then  stood,  it  might  happen  not 
•ftha  Rolls*0  be  determined.  He  proposed,  therefore,  to  have  that  question  brought  be- 
ta* forejthe  Court,  at  the  same  time  with  the  other  by  a  fictitious  itsue.  Accord- 
thing,  fngiy,  a  feigned  issue  was  settled,  and  a  special  verdict  found  upon  H.  The 
freigned  was  upon  a  supposed  wager  concerning  these  two  leases;  the  decla- 
ration contained  two  counts,  and  issue  was  joined,  one  each.  In  the  former, 
M.  W.  is  alleged  to  have  affirmed  that  the  lease  of  1755  was  a  good,  valid, 
and  subsisting  lease  for  the  then  residue  of  the  term,  which  T.  S.  denied.  la 
the  latter,  she  is  alleged  to  have  affirmed  the  like  concerning  the  lease  of 
X  101  ]  1762,  which  T.  S.  also  denied,  so  that  issue  was  joined  on  both  counts.  The 
special  verdict  finds  as  follows:  1st.  It  finds  the  act  of  parliament  made  on  the 
25th  of  April,  Anno  12  Car.  Regis  2di.  49.  An  Act  empowering  the  Master 
of  the  Rolls  for  the  time  being,  to  make  Leases  for  Years,  in  order  to  new 
4>uild  the  old  Houses  belonging  to  the  Rolls;  which  act,  after  reciting  that  the 
mansion  house,  ground  and  tenements,  with  the  appurtenances  belonging  to 
tbe  Master  of  the  Rolls,  as  Master  of  the  Rolls,  are  much  out  of  repair,  and 
-hot  capable  of  improvement,  in  regard  to  the  former  Master  of  the  Rolls  were 
not  enabled  to  grant  such  leases,  and  for  such  terms,  as  might  encourage  te- 
nant to  build  and  repair,  does,  therefore,  enact,  that  the  Master  of  the  Rolls 
4br  the  time  being,  and  his  successors  Masters  of  the  Rolls,  shall  have  good 

S*  ;ht,  full  power,  and  lawful  authority,  during  the  time  he  or  they  shall  be 
aster  of  tbe  Rolls,  by  writing  indented,  under  hand  and  seal,  to  grant  and 
make  lease  for  one-and-forty  years,  or  any  lesser  term,  to  commence  from  the 
*  making  of  any  such  leases,  of  all  and  singular  the  premises,  or  any  part  there- 
•of  (the  chapel  of  the  Rolls,  with  a  convenient  mansion-house,  garden,  stable, 
coach-house,  and  other  out  houses,  and  buildings,  fit  for  the  use  and  habita- 
tion of  the  Master  of  the  Rolls,  only  excepted);  which  lease  and  leases  so  to 
be  made,  shall  be  good  and  effectual  in  law,  to  all  intents  and  purposes,  as  if 
such  Master  of  the  Rolls  for  the  time  being  as  shall  so  make  the  same  had 
been  seised  of  a  good  estate  in  fee-simple.  Provided,  that  in  leases  where 
provision  is  made  for  new  building  of  houses  or  tenements,  the  yearly  rent  of 
twenty  shillings,  at  least,  shall  be  reserved  upon  every  lease  of  such  a -quantity 
of  the  said  premises  as  shall  be  set  out  and  assigned  by  the  Master  of  the  Rolls 
lor  the  time  being,  for  any  one  house  or  tenement  to  be  built  upon;  and  that 
in  leases  where  there  is  no  provision  for  new  building,  the  like  usual  rent  that 
hath  been  paid  or  reserved  for  the  greater  part  of  seven  years  now  last  past 
or  more,  shall  be  yearly  reserved.  Provided,  also,  that  the  Master  of  the 
Rolls,  ftr  the  lime  being,  or  any  succeeding  Master  of  the  Rolls,  after  the 
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(Jretoises  have  once  been  let,  according  to  the  power  given  as  aforesaid,  shall 
not  grant  or  make  new  any  concurrent  lease,  until  within  seven  years  of  the 
expiration  of  the  lease  in  being;  nor  for  any  lesser  rent  than  was  reserved  upon 
the  former  lease,  nor  for  any  longer  term  than  for  one-and-twenty  years  from 
the  making  of  such  lease.     The  verdict  finds  the  grant  of  the  office  to  Mr.  V. 
dated  9th  October,  1292,  and  that  the  said  J.  V.  so  being  Master  of  the  Rolls 
in  pursuance  of  the  power  and  authority  given  him  by  the  said  act  of  parlia- 
ment, afterwards,  and  before  the  making  of  the  lease,  to  wit:  on  the  18th  of* 
March,  1740,  did  make  a  lease  to  Mr.  R.  H.  and  Mr.  C.  F.  (the  tenor  of* 
which  lease  they  find  of  a  part  of  the  premises  (Serjeant  Skinner's  house,)  for 
twenty-one  years  from  the  making  of  the  yearly  rent  of  three  pounds,  and  the 
jury  find  these  to  be  the  same  premises  as  specified  in  the  declaration.     The 
questions  were  three;  1st.  Whether  the  lease  being  made  in  trust  for  himself 
was  not  a  fraud  upon  the  trust,  and  therefore  void  ?     2nd.  Whether  the  lease 
of  1762  was  not  void,  because  there  were  more  than  seven  years  to  run  of  the 
lease  of  1755?    3rd.  If  the  lease  of  1762  was  void,  whether  the  lease  of  1755 
was  not  absolutely  gone,  either  by  the  implied  surrender  in  1762,  or  the  ex- 
press surrender  in  1764  r      The  Court  delivered  their  opinions  seriatim.     Aa 
to  the  first  point,  they  held  that  its  being  in  trust  for  himself  was  no  objection  t 
it  makes  no  difference  with  regard  to  the  successor;  he  will  receive  the  accue-  [  W2*  J 
tomed  rent;  and  if  the  lease  is  in  all  ether  respects  regular,  it  signifies  nothing 
to  the  successor  whether  one  person  or  another  gets  the  beneficial  profit  upon' 
it.    As  to  the  second  point  (which,  turned  upon  the  construction  of*  the  act  of 
parliament  of  12  Car.  2.),  they  all  held,  that  the  lease  of  1762  was  a  good,  va- 
lid, and  subsisting  lease.  They  thought  that  the  words  "  new  and  concurrent"' 
which  are  used  in  the  act  of  parliament,  meant  the  same  thing  (except  Mr, 
Justice  Hewitt,  who  did  not  deliver  any  opinion  onr  this  question.)     They  did 
not  think  it  necessary  that  the  former  lease  must  be  run  out  within  7  vears  of 
its  etpirafion  by  effluction  of  time  (which  was  the  doctrine  which  F!  rf.  would 
have  advanced),  but  that  a  former  lease  might  be  surrendered  at  any  time 
and  that  a  surrender  was  as  much  within  the  given  power,  and  within  the  in- 
tention of  the  Jegislafure,  as  effluxion  of  time,  and  that  they  meant  no  more 
than  to  give  every  Master  of  the  Rolls,  for  the  future,  a  protection  from  being; 
encumbered  for  a  longer  time  than  twenty-one. years  by  the  lessees  of  prede- 
cessors.    They  thought,  consequently,  that  this  lease  of  1762  did  not  break 
in  upon  the  power,  as  it  does  not  charge  the  reversion  longer  than  twenty-oner 
years  in  the  whole;  and  it  was  observed  by  Ld.  Mansfield  and  by  Mr,  Justice- 
Hewitt,  that  as  this  estate  was  in  houses,  it  might  happen  to  be  very  incotr- 
venient,  if  the  tenants  might  not  surrender  their  leases  within  less  than  the 
last  seven  years  of  their  term,  in  order  to  rebuild  their  houses,  in  cases  where 
it  might  be  necessary.     And  it  seemed  to  be  their  opinion,  that  the  Master  of 
tbe  Rolls  might  take  surrenders,  and  make  regrants,  and  totie$  quotie*,  and  thai 
his  having  executed  the  power  once  did  not  prevent  him  from  repeating  it,  Aa 
to  the  third  point,  they  held  the  acceptance  of  the  lease- in  1762  to  be  an  inv 
plied  surrender  of  the  old  lease  in  1755. 

(R)  Tenant  at  sufferance.* 

(U)  Tenjlnt  at  wrLL.t 

(V)  Year  to  tear,  tenant  from.J 

•  As  it  is  jellied  that  a  tenant  at  will  cannot  grant  or  surrender,  a  fortiori  a'  tenant  at 
sufferance  cannot. 

f  A  tenant  at  will  cannot  lease,  for  there  can  be  no  such  thing  as  an  under  tenant  td  a 
tenant  nt  will;  the  demise  itself  would  amount  to  a  determination  of  the  will.  Neither 
can  he  surrender  any  more  than  he  can  gant;  for  to  surrender  would  be  to  determine  his  will, 
an  if  relinquish  his  estate;  see  Inst.  574;  Doug.  283;  Cro.  Jac.  15b\ 

i  Any  one  possessed  of  a  certain  quantity  of  interest,  may  alienate  the  whole  or  any 
part  of  it,  unless  restricted  from  so  doing  by  agreement  with  the  party  from  whom  ho  derives 
that  interest  or  estate,  or  by  the  term*  upon  which  he  takes  it.  Id  fact,  tbe  tenant  Has  it 
a*  aright,  incident  to  his  tennncy,  to  mnfce  a  sub-tenancy;  in  order  to  do  which  it  is  by  mo 
m*ans  necessary  to  have  the  first  landlord's  assent;  the  law  gives  him  authority  W  assign  his 
interest;  soo  1  East,  R.  598.  A  tenant  from  year  to  } ear  therefore  may  assign  Ms  term, 
or  may  underlet  part  of  it,  as  for  three  quarters  of  a  year,  or  so  many  months.     So  upon 
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L  10S  1  IV.  RELATIVE  TO  WHO  MAY  OR  MAY  NOT  BE  LESSEES* 

VI.  RELATIVE  TO  AGREEMENTS  PREPARATORY  TO  THJB 
[  104  ]  EXECUTION  OF  A  LEASE. 

(A)  Whs*  thby  create  a  present  or  future  interest,*  aicd  their  oknr-^ 

RAL  EFFECT. 

1 .  Goodtitle,  d.  Estwick,  v.  Way.  E.  T.  1787.  K.  B.  \  T.  R.  735.  &  F- 

Morgan  v.  Bissbll.  T.  T.  1810.  C.  P.  3  Taunt.  65.  S.  P.  Do»,   »- 

Jackson,  v.  Asbburnes.  H.  T.  1795.  K.  B.  5  T.  R.  16*. 

Whether        Action  on  a  contract  for  a  lease.     The  agreement,  when  produced  in  erix~ 
on  isstru 

■lent  shall  the  same  principle  one  possossod  of  lands  or  tenements  for  a  less  term,  as  for  half  a*  yew, 
a  quarter,  or  a  month,  or  tho  like  mny  grant  hid  interest,  however  small  the  quantity,  or  any 

Jtortion  of  it  to  another;  for,  while  such  interest  endures,  he  has  the  absolute  disposition  of 
t,  unless  some  agreement  subsists  between  him  and  his  lessor,  that  by  cireomsoriBing  his- 
power  qualifies  that  disposition. 

*  Iafanta'aod  /ernes  coierts  may  take  leases  nndtr  the  asaal  inconvenience*  attendine/ 
nit  their  purchases.    If  a  copyholder  accepts  a  a  common  law  lease  of  hie  copyhold  estate) 
or  if  he  accepts   the  assignment  of  the  lease  of  the  freehold  made  fey  the  lord  to  another, 
it  is  an  extinguishment  of  the  copyhold  tenure;  but   this  does  net  site  any   title  of  entry 
lo  those  who  nay  claim  estates  in  remainder  or  reversion,  because  the  only  person  who  in 
ouch  oases  con  enter  is  tho  lord,  and  ho  ie  estopped  from  entering  by  hie  own  demise;  eaer 
Lane's  case,  a  Rep,  16;  2  Leon.  72;  Gilo.  Ton.  801.    If  a  copyholder  accepts  a  lens* 
for  vears  of  the  manor,  it  is  no  extinguishment  of  his  copyhold,  because  tho  land  still  re* 
mama  grantablo  by  copy ;  4  Rep.  81;  Co.  Copyhold,    172.     With  those   restrictions  all 
natural  born  subjects  may  accept  a  lease  for  years  Of  things  of  a  demiseable   nature;  and 
even  in  the  case  of  an  outlaw  too  lease  is  not  void  or  voidable;  and  it  seems  that  snob  a 
grantrfrom  tho  crown  is  good,  and  is  not  forfeited  till  a  second  outlawry;  see  Moor,  2»7_ 
An  auaa  ymerchaat,  whoso  nation  is  at  peace  with  this  country,  may  take  tho  tanae  of  n> 
houae Tuff  the  purpose  of  trade  or  commerce;  see  2  Show,  185;  1  Saond.  6;  4  East,  108* 
Co.  TAd.J%  b.  n.  7.;  bntthe  stst.  82  Hen.  8.  c.  16.  makes  leases  of  dwelling  honaoa  or 
ehopsfto  -mien artificers  void;  *ince,  however,  this  statute  is  considered  of  equivalent  poli- 
cy, htnaswhray  s  been  considered  strictly  in  favour  of  aliens.  The  late  stat.  57  Geo.  8.  c.  9uV 
faaf'fopouled  the  stat.  21  Hen  8.  e.  13.  as  well  as  tho  statutes  passed  in  tho  48id  your  #T 
George  8.  relating  to  spiritual  persons;  and  has  enacted  that  it  shall  not  bo  lawful  for  any 
spiritual  person   having  or  holding  any  benefice,  or  any  atipendary,  curacy  or  lectureship, 
to  take  to  farm  for  occupation  by  himself  by  lease,  grant,  words,  or  otherwise,  lor  term  of 
lift  or  term  of  years,  or  at  will,  any  lands  exceeding  in  amount  in  the  whole  eighty  acres, 
for  the  purpose  of  occupying,  or  using,  or  cultivating  the  same,  without  the  consent  in- 
writing  of  the  bishop  of  the  diocese  in  which  such  benefice,  s>iaendary,  curacy  or  lecture- 
ship should  bo  locally  situate.  When  the  statute  of  Magna  Charta  in  9  Hon.  3.  had  declare* 
aM   the  attempts  by  the  religions  houses  lo  obtain  possession  of  land  or  other  corporal 
horediumonta  under  their  usual  pretence*   of  forfeiture,  surrender,  or   otherwise,  null  ana? 
void;  One  of  the  methods  made  use  of  by   them  to  evade  the  statute  was  to  accept  long; 
leases  for  years.     The  7  Edw.  1.  c.  2.  called  the  statute  de  religio$i$,  was  framed  for  tho- 
nerpose  of  preventing  this  and  every  other  evasion  of  the   restraints  apon   alienation*  in 
mortmain.    It  was  thereby  provided,  that  no  person,  religions  or  other  whatsoever,  should) 
buy  or  receive  under  pretence  of  a  gift  or  term  for  years,  or  any  other  title  whatsoever,, 
nor  shonld  by  any  act  or  ingenuity  appropriate  to  himself,  anv  landa  or  tenements  in  men* 
main,  upon  pain  that  the  immediate  lord  of  the  fee,  or,  in  his  default  far  eno  year,  too* 
lords  paramount,  and,  in  default  of  all  intermediate   lords,  the  King,  might  enter  thereof* 
as  a  forfeiture.     It  seems,  therefore  by  this  statute,  that  leases  made  to  spirkaal  corpora^ 
thins  are  not  void  or  voidable,  hot  are  in  tho  same  situation  as  leases  made  to  alien*  with> 
out  licence;  neither  does  it  appear  that  this  statute  extends  to  any  ether  leases  than  such) 
no  are  merely  evasive  of  the  statutes  of  mortmain.    Under  the  out.  7  ft  8  W.  1.  corpora- 
tions  aggregate  may  rake  long  terms  for  years  by  licence  from  the  crown.  In  tho  case  of  n> 
corporation-    aggregate,  consisting  of  two  baHhw  and  burgesses  one  of  the  bailaftt  and  the 
burgessea  made  a  lease  to  the  other  baMinT  in  his  natural  capacity;  the  lease  was  hold  void, 
because  the  two  bailiffs  are  an  integral  part  of  the  corporation,  and  make  enoosTker;  ao«V 
therefore,-  if  one  it  severed  in  n  corporate  act,  the  act  is  void;  see  8  Mod.  SG8. 

f  A*  the  cases  upon  this  subject  are  rather  inconsistent,  it  may  be  useful  to  endeavour 
in  this  note  to  give  the  general  principles  deducible  from  ihe  aathorittes  collected  anal 
abridged  in  the  text.  The  leading  rales  may  be  tans  safely  propounded:  If  the  words  am 
that  the  one*  party  oVe*  thereby  demise*,  &c.  er  that  the  ether  party  shall  have,  arc,  and 
no  other  words  appear  to  qualify  the  expressions,  they  ore  to  be  consumed  as  a  lease;  but 
if  the  words  do  not  import  immediate  possession,  the  inference  will  be,  that  it  wan  not  in- 
tended that  tho  instrument  should  bo  of  itself  a  perfect  lease,  but  a  contract  for  a  fell** 
fenuttv 
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tleac*,  appeared  to  be  on  unstamped  paper,  and  not  under  seal,  and  the  pur-  of*****  *• 

port  of  it  was  as  follows:  A.  doth  hereby  agree  to  let,  and  R.   agrees  to  rent  f  pro,^t6ll 

tod  take  for  the  term  of  seven,  fourteen,  or  twenty-one  years,  in  case  A.  shall  \y  M'aa  a 

so  long  live,  certain  lands*  at  the   rent  of  1 ,4002.  per  annum.    It  is  agreed  moment 

that  B.  shall  enter  upon  all  the  said  premises  immediately,  but  not  commence  for  a  fetors 

payment  till  Lady  Day  next.     It  is  further  agreed,  that  leases  with  the  usual  don"*J» 

covenants  shall  be  made  and  executed  by  the  parties  before  Michaelmas  next.  "JJjJJ  ^1^ 

The  Court  held  that  this  last  express  stipulation,  that  leases  should  be  drawn  intention* 

before  Michaelmas,  must  be  considered  as   evidence  of  the  intention  of  the  of  the  par 

parties,  that  such  an  agreement  should  not  operate  as  a  (ease;  but  that   it  fiee,  to  be 

should  only  give  the  lessee  a  right  to  the  immediate  possession.     The  sole  collected  ^ 

authority  which  supports  this  case  is  that  of  Sturgeon  v.  Painter,  Noy.   128.  JjJJ^JJ  •? 

In  that  case  articles  were  agreed  to  between  two  persons  to  the  following  ef-M|f. 

feet:  A.  demised  a  certain  close  to  B»,  to  have  it  for  forty  years;  a  rent  was 

reserved,  with  clause  of  distress;  and  afterwards  there  was  written  in  the 

same  paper  a  memorandum,  that  these  articles  were  to  be  ordered  by  counsel 

of  both  parties,  according  to  due  form  of  law.     This  memorandum,  the  Court  .    , 

held,  showed  the  intent  of  the  parties  that  the  articles  should  be  preparatory  .     •tronf 

only;  but  in  this  case  a  lease  was  afterwards  actually   drawn  by  counsel,  but  eea  0p  im 

never  sealed  or  signed  by  the  parties,  which  circumstance  alone  is  sufficient  conreni 

to  take  it  out  of  the  general  class  of  cases,  and  amounts  to  evidence  of  the  eoce  whieb 

moat  positive  kind,  that  the  agreement  was  not  intended  to  operate  as  a  pre-  are  *PP* 

sent  demise.     See  Cro.  Car.  207:  Cro.  Eliz.  33.  J?Bt.  ttPoa 

'  the  loetra 

*.  Morgan-  v.  Bissell.  T.  T.  1810,  C.  P.  3  Taunt.  65.  S.  P.  Doe  v.  Smith,  meat  iteelf, 
T.T.  1805.K.  B.  6  East,  530.  S.  P.  Tempest  v.  Rawlins.  M.  T.|ffc»booJa 
1*10.  K.  B.  13  Id.  18.  edM?*" 

In  the  articles  of  agreement  there  was  a  stipulation,  that  out  of  the  rent  \ttaMet  in^\ 
mentioned  in  the  agreement  there  should  be  a  proportionate  abatement  in  res-   r  105  i 
pect  of  certain  premises  to  be  excepted  out  of  those   demised,   and  that  the  cete  the  in 
tenant  should  hold  at  and  under  the   usual  covenants  between  landlord   and  teatiooe  of 
tenant,  where  the  premises  were  situated.     The  Court   held,  that  as   there  the  parties 
•fere  strong  circumstance  of  inconvenience,  if  such  an  instrument  should  be  JJJJ^  ^  . 
considered  a  lease,  it  was  inferred  to  be  an  agreement  only;  for  it   might  be^      M 
disputed  what  were  the  usual  covenants  in  the  county  where  the  premises  were  mem. 
situated,  and  until  the  rent  apportioned  for  the  excepted  premises,  the  lessor  Words  in 
eoold  not  distrain,  because  the  rent  would  be  uncertain  for  the  rest.  *»  **^e. 

3.  Doe,  d.  Jackson  v.  Ashburses.  H.  T.  1793.  K.  B.  5  T.  R.  163.  S.  P.  A  ijiau 
Collet  v.  Streeton.  M.  T.  1823.  K.  B.  3  D.  fy  R.  522;  S.  C.  2he«  and 
B.  &.  C.  273.  enjoy"  d> 

The  words  of  the  agreement  were,  "  that  A,  shall  hold  and  enjoy;"  and  in  not  °P"»t* 
a  subsequent  part  the  grantor  engaged  to  give  him  a  lease.     The  Court  ad-  JJ^JJJde 
fritted  that  the  words  "  shall  enjoy"  were  sufficient  to  constitute  a  present  J,|ia§W||iit 
demise;  but  they  thought  the  subsequent  sentence,  "  I  engage  to  give  him  followed 
a  lease/'  qualified  their  affect;    in  addition  to  which,  the  landlord  was  toby  o^en 
acquire  an  additional  piece  of  ground,  without  which  the  lease  could  not  be  ™*heY* 
granted.  „  fh(m  ^Uii 

4.  Barry  v.  Nugent.  H.  T.  1793.  K.  B.  cited  5  T.  R.  176.  the  parlies 

$,This  was  an  action  of  ejectment.     The  terms  of  the  agreement  in  que*- had  to  cos 
tion  were,  "  Be  it  remembered,  that  A.  hath  let,  and.by  these  presents  doth  templatioa 
demise  B.   for  twenty-one  years,  to  commence  on  the  5th  of  May,  or  the  1st  J^«»  «• 
of  November,  which  ever  first  happens  after  A.   recovers  the  land  therein  Bqt  '^ 
mentioned;  the  said  B.  covenanting  to  pay  to  the  said  A.  on  the  foregoing  ^ordt««  Be 
conditions  the  sum  of  1 10/,  yearly,  and  ewery  year  during  the  term.     Leases,  it  remem 
with  power  of  distress  and  clauses  for  re-entry,  and  all  other  clauses  usual  ^redihst 
between  landlord  and  tenant,  to  be  drawn  and  signed  at  the  request  of  wther^^ 
party,  as  soon  as  A.  recovers  the  said  lands  from  C."  tttMt  prM 

The  Court  were  clearly  of  opinion,  that  the  articles  of  agreement  operated  entI  doth 
as    a  present  demise,  and,  that  the  agreement  for  a  more  formal  lease,  demiee/' 
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*c.  bate    waa  oniy  :n  further  assurance.    This  coming  bclore  the  Court,  on  error, 

an  immedi     ai        1 

?taS    *    ™e  '5-  Poole  v.  Bentlet.  H.  T.  1810.  K  B    n  East ,168 
c™te  a  In  this  case  the  memorandum  in  writing  was,  that  A.  agreed  to  let,  and  R, 

present  in  agreed  to  take,  certain  premises  for  the  term  of  sixty  years,  at  a  certain  rent; 
••rest.  and  B.  in  consideration  of  a  lease  to  be  granted,  agreed  to-  lay  oat  the  ram  of 
A  elAMo  2  mo/,  in  building  within  four  years.  A.  agreed  to  grant  a  lease  as  soon  as  st 
uLLaIT  certain  number  of  houses  should  be  covered  in.  This  agreement  was  to  be 
not  neceesa  considered  binding  till  one  fully  prepared  could  be  produced, 
rily  iniand  Lord  Ellenborough,  C.  J.,  thought  the  intention  was,  that  the te^*°£* 
that  the  in  have  a  present  legal  interest,  though  a  more  perfect  lease  wttsr  intended  whew 
itrument  the  nouseg  8hould  be  built,  for  the  convenience  of  describing  the  pretnsies,  and 
"V^/Yc^ifor  the  purpose  of  assignments. 

J-i^LS*  Baote,  d.  Abrahall,  v.  Brow*.  H.T.  1774.  C.  P.  2  BL  Rep.  *». 
roe"  ?ogr  a  Doe,  *>.  Walker,  v.  Groves.  H.  T.  1812.  K.  B.  15  East,  2*U 

lease,  if  the  The  lessor  agreed  with  all  convenient  speed  to  grant  ft  lease,  a™7^ 
intention  of  same  agreement  let  and  set  to  the  lessee  the  lands  to  be  comprised  in  the 
the  parifeaj |ease>  to  hold  for  twenty-one  years,  at  a  certain  annual  rent;  and  it  was  pro- 
appear  to  vided  hy  the  agreement  that  the  leaso  in  contemplation  shouM  be  void  for 
wbe.  non-payment  of  rent,  alienation,  6>c.  and  that  it  should  contain  the  «■»*«>- 

Whet*  arti  venants  and  certain  special  ones,  in  one  of  which  the  words  *'  this  demise* 
dee  of  a  occurred.  Thi «  was  clearly  held  to  be  a  good  present  demise,  with  an  agree- 
greement  ment  to  execute  a  more  perfect  lease  in  future.  The  operative  words  being 
Ml  K°rlffi  in  the  Present  lease,  and  the  reference  to  the  agreement  by  the  words  "  this* 
clent*a«B  Praise,"  »ad  so"16  we»ght '«  ft*  decision  of  the  court;  but  this  case  wasdeci 
racy  the  ded  under  more  favourable  circumstances  than  others  by  which  the  mVe  last 
livoe  upon  mentioned  might  be  supported;  for  the  tenant  had  been  fourteen  year*  in  tin- 
which  a  interrupted  occupation  under  this  instrument,  and  five  or  six  of  these  years 
leaJ?  J»  in  had  been  since  the  title  of  the  lessor  of  the  plaintiff  had  accrued;  the  lessor  of 
tenanted  the  Plaultiff  had  l^wise  accepted  rent,  and  thereby  had  given  the  tenant  eve- 
the  mere  '  fJ  reasonable  ground  to  suppose  his  acquiescence. 

mentioning?.  Doe,  d.  Broomfield,  v.  Smith.  T.  T.  1805.  K.  B.  2  Smith  Rep.  570; 
of  a  future  S.  C.  6  East,  530. 

lease  does  The  plaintiff,  M.  B.  being  under  coverture,  and  entitled  to  the  premises  ia 
condition*  question,  and  having  full  authority  for  the  same,  entered  into  the  following 
precedent  agreement  in  writing  with  W\  L.  S.,  the  husband  of  the  defendant.  "  3rd  of 
to  the  en  March,  1778.  Agreed  this  day,  to  let  to  Mr.  S.  my  bouse,  situated  in  tbs> 
jojment  of  Wardwick,  Derby,  at  yearly  rent  of  30  guineas,  he  paying  the  taxes;  also  an 
the  land,  inclosure,  called  the  Gallows  Intack,  at  the  yearly  rent  of  11.  The above 
wrSiffby3  a£reement  1°  continue  during  my  life,  supposing  it  to  be  occupied  by  himself, 
which  A.  a  or  a  tenant  agreeable  to  me.     A  clause  to  be  added  in  the  lease>  to  give  my 

«reed  to  let  son  a  power  to  take  the  house  for  himself,  if  he  chooses,  when  he  becomes  of 
er  home  age  "  No  other  lease  was  ever  prepared.  In  pursuance  of  it,  the  said  W. 
to  B.  daring  L.  S.  took  possession  of  the  premises,,  and  occupied  them  himself  under  the 
™Vlfe:"P  agreement  till  his  death,  on  the  19th  of  November,  1803,  and  paid  the  rent 
beoecnpi°an(*  ta*es-  The  defendant  is  his  widow  and  executrix,  and  has  continued 
ed  by  B.,or to  occupy  the  premises  since  his  death. 

•  tenant  a  Per  Cur.  This  is  only  an  agreement  for  a  lease,  and  not  a  present  demise. 
greeable  to  But  as  there  has  been  a  holding  under  it,  though  no  lease  has  been  actually 
uinin^r*"  executea*i !t  Bt*N  comes  to  the  question,  of  what  interest  the  lessee  would  have 
ulan'ona*  ,p^ta^en  under  such  a  lease,  supposing  it  to  have  been  granted.  Now,  the  iir- 
tbat  a  terest  of  S.  would  have  been  an  interest  during  the  joint  lives  of  Mrs.  B.  and 
clause  was  himself,  the  words  of  the  agreement  being  to  let  to  S.,  to  continue  during  her 
to  be  added  life,  "  supposing  it  be  occupied  by  himself,  or  a  tenant  agreeable  to  me."— 
in  the  lease  These  are  words  making  a  condition;  and  we  consider  them  as  providing  that 
licalar  par  ^u"n?  n,"s  u'fe>  ne  should  either  continue  to  occupy  personally,  with  which  oo- 
pose,  was  (UPat,on  she  was  satisfied,  having  a  personal  confidence  in  him,  or  that  Be 
held  to  be  should  occupy  by  some  one  who  might  be  agreeable  to  her.  But  it  does  not 
only  aa      amount  to  the  conveying  of  an  interest  to  pass  to  executors,  neither  to  those  of 
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tat  lessor  by  express  terms,  nor  of  the  lessee  by  necessary  implication.     If  so  f  IOT  } 


»  conunuea  to  am  executors;  lor,  u  an  interest  passed  to  tnem,  perbaps  the  ^yr" 
lessor  of  the  plaintiff  could  not  give  notice  to  quit.     But  we  consider  it  as  a£tMt  tha 
demise  for  the  life  of  Mrs.  B.  determinable  upon  S.'s  own  hie,  if  he  should  oc-  atipaiattoas 
cuny  himself,  or  by  a  tenant  agreeable  to  her.  eleaHy 

•8.  Do*,  d.  Coorb,  v.  Clarb.  M.  T,  1788.  JL  B.  2  T.  R.  739.  ebowng  it 

This  memorandum  was  written  upon  an  agreement-stamp,  under  the  hand  | -/ 
and  seal  of  T.  T.,  of  whom  the  lessor  of  the  plaintiff  purchased;  it  was  as  fol- Aoinatni 
lows:  "  Be  U  remembered,  that  it  is  agreed  this  4th  of  October,  1786,  be- mam  on  aa 
sweep  T.  T.  of  the  one  part,  and  T.  C,  Etc.  of  the  other  part.     Whereas  M.  agreoaMat, 
S.  widow,  is  seised  of,  or  weH  entitled  onto,  Sic.  (and  describing  the  premises  ■**,nP»  w« 
Which  were  copyhold)  for  her  life,  and  the  said  T.  T.  hath  agreed  with  the  £■»£ **• 
aaid  T,.  C,  that  in  case  he  shall  be  seised  of  or  entitled  unto  the  said  messu- ^^  ^ 
age,  &c.  on  the  death  of  the  said  M.  S.,  he  will  immediately  on  the  death  o£1tmi9  toap 
the  said  M.  S.  demise  and  Jet  the  same  to  the  said  T.  C.   on  the  terms  and  pear  that 
conditions  hereafter  mentioned;  now,  therefore,  the  said  T.  T.  doth  hereby  »•  i*  •«! 
agree  to  demise  and  Jet  unto  the  laid  T.  C,  all,  &c.  and  all  such  copyhold  Jj*d  l0  ••* 
premises  as  he  shall  or  may  be  entitled  to  on  the  death  of  the  said  M.  S.  •t^^^ne 
Hendon,  aforesaid,  Slc.  from  and  immediately  after  the  death  of  the  said  M.  «i««tk  of  JB. 
S.  for  the  full  and  whole  term  of  twenty-one  years,  from  thence  next  ensuing,  wnM  im 
andiully  to  be  complete  and  ended,  at  and  under  the  yearly  rent  of  12/.  12s.  nedUrtelir 
dear  of  all  taxes  (except  the  land  tax),  payable  quarterly;  the  first  pnyment  dewiaa  the 
to  be  made  on  the  first  quarter  day  next  after  the  death  of  the  said  M.  S«5^^Jat 
and  the  said  T.  C.,  for  himself,  his  executors,  &c.  doth  hereby  covenant,  pro- lnmt  ^  ^id 
anise,  and  agree  with  the  said  T.  T.,  his  heirs  and  assigns,  to  take  the  said  thereby  a 
premises  for  the  time  above-mentioned,  and  to  pay  the  said  yearly  rent  in  man-  tree  to  da 
oer  aforesaid;  and  that  he,  the  said  T.  C,  his  executors,  &c.  before  the  ex-  »aw [aaA 
pirationofthe  said  term  of -twenty -one  years,  shall  and  will  lay  out  and  ex-    ' tb*    .. 
pend  the  full  sura  of  1-50/.  in  the  needful  and  necessary  repairs  and  improve-  "^J^1 
moots  of  the  said  premises,  and  shall  and  will  keep  the  said  premises  in  goodqaiBBi  <*?, 
rqpair  during  the  said  terra,  and  surrender  up  the  same  in  good  repair  at  the  aant  to  pre 
and  of  the  said  term  (accidents  by  fire,  &c%  excepted),  and  the  said  T.  T.  doth  care  a  U 
hereby  -promise  and  agree  to  and  with  the  said  T.  C.  his  executors,  &c.  that  "nc*  j* •* 
he,  the  aaid  T.  T.,  on  the  death  of  the  said  Ml  T.  and  on  his  becoming  enti-j^    • 
tied  to  (he  said  premises,  shall  and  will  procure  a  licence  to  let  the  said  pre-  ates*aa  ao  a 
raises;  and  that  the  said  T.  C,  his  executors,  &c.  shall  peaceably  and  quiet-  greemeat 
ly  have,  hold,  occupy,  and  eajoy  the  same  for  the  said  terra  of  twenty-one  for  a  leaeo, 
years,  without  any  interruption,  &c,  of  or  by  the  said  T.  T.  or  any  person  or  "d  £al.*! 
persons  claiming  or  to  claim  the  said  premises,  by,  from,  or  under  him."  Samise! 

Lord  Kenyon,  C.  J.,  without  hearing  counsel,  said,  that  having  consulted    r  |q'8  n 
with  the  other  judges,  be  was  clearly  convinced  he  was  mistaken  in  the  opin- 
ion which  he  had  held  at  the  trial;  and  that  they  were  all  of  opinion  that  the 
instrument  in  question  was  an  executory  agreement  only,  and  not  a  lease,  for 
two  reasons;  first,  because  if  this  were  held  to  be  a  lease,  a  forfeiture  would  \Vfoc04 
he  incurred,  whereas,  that  would  be  contrary  to  the  intent  of  the  parties,  whofeaM  was 
bad  cautiously  guarded  against  it,  by  the  insertion  of  a  covenant,  that  a  It- granted  .to 
cense  to  lease  be  procured  from  the  lord.     And,  secondly,  the  stamp  is  con-  °n«  *™  »f 
forvoMe  to  the  nature  of  an  agreement  for  a  lease,  and  not  adapted  to  an  ab-  {^aJJsoth 
solute  lease.  er  int0  part 

9.  Hobt  r.  Roebuck.  M.  T.  1816.  C.  P.  2  Marsh,  433;  S.  C.  7  Taunt.  157.  oershipand 

The  plaintiff  bad  granted  a  lease  for  twenty-one  years  to  R.,  one  of  the  de-  both  appli 
fendants,  of  certain  premises,  for  carrying  on  the  business  of  coffee-broker,  at  ed  jointly 
the  rent  of  40/.,  and  after  R.  had  been  some  tiraeon  the  premises  he  took  the  l0Jj "^ ™ 
other4  defendant,  P.,  into  partnership.     After  they  had  carried  on  the  busi-  large  tha 
•ess  together  for  some  time,  they  applied  jointly  to  the  plaintiff  to  enlarge  the  premiseat 
premises,  and  agreed  to  pay  an  additional  sum  of  10/.  per  cent,  per  annum  on  the  agreeing  to 
jpone/  laid  out.  The  improvements  were  made,  and  the  plaintiff  from  that  time  p«j  W 
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per  Mat/an  received  the  additional  101.  per  cent,  as  had  been  agreed  on,  making  out  1>b 
niuUy  on  rece\pi8  to  R.  only.  The  action  was  brought  on  this  agreement,  but  th« 
iaid^vt ey  defendants  had  previously  dissolved  partnership.  At  the  trial,  it  was  contend* 
which  was  ed  that  P.  was  not  liable  at  all  upon  it,  but  that,  at  all  events,  it  was  in  the 
accordingly  nature  of  a  new  demise,  and  should  have  been  in  writing,  under  the  statute  of 
done,  and  frauds.  Gibbs,  C.  J.  however,  was  clearly  of  opinion  that  it  was  not;  because, 
the  tenants  wjjen  the  additional  buildings  were  raised,  they  became  a  part  of  what  bad 
Mrtaershi  been  originally  demised,  &tid  the  plaintiff  could  not  go  for  further  rent.  It  was 
Wd^that  a  mere  collateral  agreement,  and  therefore  was  not  within  the  statute  of  fraud*, 
the  agree  The  jury  found  for  the  plaintiff.  The  Court  held,  that  the  agreement  was  on- 
sent  waa  \y  collateral  to  the  lease,  and  not  a  new  demise;  and  therefore  that  it  was  not 
eoUateral    within  the  statute  of  frauds. 

to  the  lease    ,0    CljlYT0S  v#  Burtenshaw.  H.  T.   1826.  K.  B.  7  D.  Sc  R.  800;  S.  C. 
wide  5B.&C.  41. 

jnjso.  A.,  by  an  agreement  under  seal,  agreed  to  take  and  hire  of  B.    a  certain 

Where  an  house  and  premises,  at  a  certain  rent;  but  the  instrument  contained  no  words 
agreement  of  demise,  and  there  was  nothing  to  show  when  the  interest  was  to  commence 
™**2"mJ10  or  determine.  The  instrument  being  produced  in  evidence,  and  it  appearing 
demise  and*0  D6  impressed  with  a  30s.  stamp  only,  it  was  objected,  on  the  part  of  the  de- 
nothing  to  fendant,  that  a  stamp  to  that  amount  was  insufficient,  and  that  the  instrument 
show  when  being  under  seal,  must  be  considered  as  a  deed  "  not  otherwise  charged,"  and 
the  interest  therefore  requiring  a  35s.  stamp,  under  55  Geo.  3.  c.  164.  sen.  part  1. 
was  to  com  Graham,  15.  concurred  in  the  objection,  and  the  plaintiffs  were  nonsuited, 
determine    ^^  ^Dert7>  however,  to  move  for  a  new  trial. 

it  is  only  '      -Pcr  Ctor\     It  is  clear  from  the  words  of  the  agreement,  that  it  does  not 

an  agree     amount  to  a  lease,  because  it  appears  that  the  defendants  only  agree  to  take 

moot  for  •  and  hire  the  house;  but  there  is  no  stipulation  on  the  part  of  the  plaintiffs  to 

f  109  )    demise  and  let.     Whether  it  might  or  might  not  have  amounted  to  a  lease,  if 

lease  alone,  jt  jja(j  contained  words  of  demise,  might  have  been  a  different  question;  but 

fontaTna     **  tne  agreement  1S  wholly  silent  upon  this  point,  we  think  it  cannot  be  taken 

stipulation  to  De  a  ^eas0-     We  are  still  more  clearly  of  opinion,  that  the  agreement  to 

flbr  the  par  take  the  goods  did  not  amount  to  a  present  conveyance  thereof,  because  that 

ehase  of  fix  is  only  an  agreement  to  be  acted  upon  in  future,  but  in  the  mean  time  the 

lares.*        property  and  the  goods  did  not  pass.     We  therefore  think,  upon  the  evidence 

given  in  support  of.  the  declaration,  this  instrument  cannot  be  considered  as 

amounting  to  a  lease;  but  being  an   agreement  under  seal,  it  comes  within 

the  description  of  deeds  not  otherwise  charged,  and  requiring  a  stamp  duty  of 

U,  los. 

11.  Goodtitle  v.  Morgan.  E.  T.   1787.  K.  B.  1  T.  R.  755. 

j™ "  ■J1.  -     Ejectment  brought  by  the  lessor  of  the  plaintiff,  claiming  under  a  demise 

that  an        made  by  L.  A.  to  him,  by  deed  dated  in  1784,  where  the  trust  of  the  term  was 

agreement  for  the  benefit  of  creditors.     The  defendant  claimed  under  a  lease,  dated  in 

for  a  lease    1779,  which  was  prior  in  point  of  time  to  the  demise  to  the  lessor  of  the  plain* 

eannet  in    tiff.     The  agreement,  when  produced  in  evidence,  appeared  to  be  on  paper 

**7.  ***?  a  unstamped,  and  not  under  seal.     It  imported  to  be  articles  of  agreement  be- 

after'a  rejra  tween  **•  A.  and  the  defendant's  father,  by  which  L.  A.,  in  consideration  of  a 

Jar  notice    sum  of  money  to  be  paid  by  W.,  sold  him  the  goods  in  his  houso  at  Rycat. — 

to  qait,       The  subsequent  part  of  the  agreement  was  as  follows:  "  And  further  the  said 

Earl  of  A.  doth  hereby  agree  to  let,  and  the  said  R.  W.  agrees  to  rent  and  take 

lor  the  term  of  seven,  fourleen,  or  twenty-one  years,  in  case  the  said  earl  shall 

•o  Jong  live,  at  and  for  the  rent  of  1,400/.  a-year,  to  be  paid  half  yearly,  (the 

said  eaH  to  pay  or  allow  all  manner  of  tithes  and  taxes,  both  ordinary  and  ex* 

traordinary),  all  his  estate,  6>c.  at  Rycat.     It  is  agreed  the  said  R.  W,  shall 

enter  upon  all  the  said  premises  immediately,  but  not  commence  payment  of 

rent  till  Lady-Day  next.     It  is  further  agreed,  that  leases,  with  the  usual  co-t 

ren ants,  shall  be  made  and  executed   by  the   parties   on  or  before  Mt* 

chaelmas  next."       Per  Cur.      On  the  part  of  the  plaintiff  it  was  con- 

*  It  was  formerly  hohjen,  that  an  agreement  for  a  lease  formed  as  valid  a  defence  to  aft 
"  action  of  ejectment,  as  Iea*e  itself  would  do;  Cowp.  437. 
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tended  that  this   is  a  lease,  being  by   words   de  presently   for  which  was 
cited    Prosser  v.   Phillips,    at  Nisi   Prius,   before  Mister  Baron  Per  rot, 
BulL  N.  P.  S69;  or  taking  it  not  to  be  a  lease,  but  only  an  agreement  for 
*  lease,  then  it  gave  the  defendant  only  an  equitable  title,  which  cannot 
be  set  op  in  a  court  of  law  against  the  plaintiff,  who  has  a  legal  title.     So  that 
-either  way  the  verdict  was  right.     On  the  part  of  the  defendant,  it  was  con- 
tended, that  though  in  common  parlance  this  may  be  termed  a  lease,  it  is  in 
jaw  only  evidence  of  a  parol  demise,  it  not  being  under  seal;  and  that,  being 
only  matter  of  evidence,  it  need  not  be  stamped.     And  as  to  the  other  objec- 
tion, they  answer  that  the  defendant's  agreement  is  prior  to  the  demise  to  the 
.plaintiff  and  that  they  could  have  proved  that  the  plaintiff,  at  the  time  of  the 
•defendant's  demise,  knew  of  the  other  demise;  and  that  the  conveyance  to 
him  being  a  voluntary  conveyance,  he  stands  in  the  place  of  L.  A.,  and  must 
3>e  considered  as  a  trustee  for  the  defendant;  and  the  Court  will  not  permit 
him  to  bring  an  ejectment  against  his  cestui  que  trust     As  to  the  question,  f[  110  J 
whether  this  is  or  is  not  a  lease,  we  are  all  of  opinion  that  this  is  not  a  lease;  ' 
vide  Cro.  EL  33, 486.     The  case  in  Noy.  138.  of  Sturgen  v.  Paynter,  is  in 
•point.     In  the  present  case,  there  is  also  an  express  stipulation  that  leases 
•should  be  drawn  before  Michaelmas;  therefore,  it  plainly  was  not  the  intention 
of  the  parties  that  such  agreement  should  operate  as  a  lease,  but  only  that  it 
should  give  the  defendant  a  right  to  the  immediate  possession  till  a  lease 
-could   be   drawn.      Had  it  been   a  lease,  and  as  such  it  was  offered  in 
evidence,  we  think,   that  the  determination  was  right,  that  it  ought  to  bo 
stamped. 

12.  Hegaw  v.  Joh*sox.  M.  T.   1809.  C.  P.  2  Taunt.  148.  And  if  «* 

The  plaintiff  held  the  premises  under  an  agreement,  whereby  R.  agreed,  *tr  BB  B 
that  he  would  by  indenture  demise  to  the  plaintiff  the  house  then  in  his  occu-  f^™,*^ 

Jtation,  lor  the  term  of  fourteen  years  from  the  25th  day  of  December  then  Mten  as* 
ast  past  (determinable  as  thereinafter  mentioned),  at  the  yearly  rent  of  40/.,  takes  pot 
.payable  quarterly;  clear  of  all  taxes,  except  land-tax;    but  if  the  plaintiffs**uon,aa4 
should  pay  to  R.  the  sum  of  401.  before  the  expiration  of  the  first  quarter,  "W*  »  »• 
which  should  be  at  Lady  Day  then  next,  in  that  case  the  rent  should  be  reduced  JJJJ^Jf  ^ 
Co  the  rate  of  33/.  per  annum,  payable  quarterly.     The  plaintiff  had  been  in  ]CM6  j,6 
possession  three  quarters  of  a  year.     The  jury,  under  Mansfield,  C.  J.'s  di-made,  the 
reel  ion,  who  thought  this  instrument  was  no  demise,  and  did  not  support  the  tenant  shall 
cognizance,  found  a  verdict  for  the  plaintiff.     The  Court  asked  whether  he  BoW  for  a 
eould  distrain  at  all  under  such  an  agreement?    The  occupier  certainly  did  T^*r  *? 
not  become  tenant  from  year  to  year  at  the  beginning  of  the  first  month  or  iJ^^ 
first  three  months;  for  clearly,  at  any  time  before  the  end  of  the  first  year,  if  a  may  ajsrt 
lease  had  been  tendered  to  the  occupier,  and  he  had  refused  to  execute  it,  the  him  with 
lessor  might  have  ejected  him  without  any  notice  to  quit,  and  if  he  had  exe-est  aetisa* 
4uted  it,  he  would  thenceforth  have  held,  not  under  the  supposed  demise,  but 
fjnder  the  lease.     When  a  person  is  so  foolish  as  to  enter  upon  the  premises  if  *  nM 
under  an  agreement  for  a  lease  without  a  stipulation  that,  in  case  no  lease  is  describe 
executed,  the  landlord  may  tnrn  him  out  without  notice,  the  effect  is,  that  bimself ia 
the  lessor  cannot  distrain  for  the  rent;  he  must  bring  his  action.     Rule  re-*1!6  bef"1 
fused.  niogoFaa 

13.  Norto*  v.  Hberoh.  H.  T.  1826.  1  C.  fc  P.  648.  S.  C.  I  R.  &  M.  «29.  Jf^a* 
It  was  an  agreement  between  G.  H.  on  the  behalf  of  E.  B.  of  the  one  part,  lease  as  ma 
and  J.  N.  of  the  other  part,  to  wit:  1st.  The  said  G.  H.  doth  hereby  agree  to  king  it  on 
execute  unto  the  said  J.  N.  a  lease  of  all  that  messuage,  &c.  situate,  &.c.  late  behalf  of 

in  the  possession  of Nicholls,  to  hold  from  the  12th  of  May,  being  the  b"t\n  limb 

half-quarter  between  Lady  Day  and  Midsummer,  now  next  ensuing,  for  seven,  ^a^t 
fourteen,  or  twenty -one  years,  at  and  under  the  annual  rent  of  130/.,  $c.  pert  of  it 

Best,  C.  J.     It  is  said,  that  as  the  defendant  entered  into  the  contract  on  eay  that  he 
the  part  of  R ,  therefore  the  action  should  be  brought  against  B.     The  case  w,u  •*» 
of  the  deed  is  stronger  than  this;  but  the  last  case  cited,  was  that  of  a  simple  f'Jl1^  . 
contract.     In  that  it  was  held,  that  the  word  "  solicitors"  was  saere  descrip-  p^^jj " 
lion,  and  I  connot  distinguish  between  the  ease  of  Appleton  v.  Banks,  5  East,  Jubfc. 
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[  111  ]  14$.  and  the  present;  and  I  am  of  the  opinion  that  tha  agreement  i»  binding 
on  the  defendant.  The  cases  of  brokers  are  different,  because  there  the  fact 
of  agency  is  known  to  every  one;  but,  in  this  case,  the  man,  after  describing 
himself  as  agent,  goes  on  to  contract  in  his  own  name. 

Aa  agree  14.  Gwillim  v.  Stone.  E.  T.    1811.  C.  B.  3  Taunt.  433. 

moat  to  The  question  was  whether  an  agreement  to  grant  a  lease  immediately  con* 

grant  a       tains  an  engagement  for  general  warranty  of  the  land. 

auTnetm  ^cr  "ur*  n6  Srea* contest  'n  tm8  case  wasi  whether  the  defendant's  per- 
pliedea  mission  to  the  plaintiff,  who  was  in  great  haste  to  enter  on  the  ground,  and  be- 
gagtmeat  gio  building  what  he  intended  to  build,  amounted  to  any  sort  of  contract  to  re- 
fer a  gener  imburse  him  for  his  loss  sustained  under  this  permission.  The  plaintiff  could 
**  w*r,lfn  have  more  directly  raised  the  question,  whether  he  was  entitled  to  a  lease  con- 
ty  of  the  taining  an  absolute  warranty,  if  he  had  averred  that  he  applied  to  the  defend- 
'  ant  for  a  lease,  and  that  the  other  refused  it;  for  a  lease  must  necessarily  mean 

a  valid  lease;  and  if  the  defendant  had  granted  him  an  invalid  lease,  or  had 
refused  to  grant  any,  it  would  have  been  a  breach.  Are  we  to  say  that  this 
agreement  contains  in  it  a  covenant  for  good  title?  The  plaintiff  might  have 
called  on  the  defendant  for  a  lease  with  all  proper  covenants,  and  if  he  had 
refused  to  admit  proper  covenants  for  title,  the  plaintiff  might  have  sued  for 
Aad  Bern  tn6  hreach,  and  might  so  have  raised  the  question,  what  are  proper  covenants? 
kit,  nor  Tor  15.  Temple  v.  Brown.  H.  T.   1815.  G.  P.  6  Taunt.  60. 

the  delive       On  the  question  whether  the  owner  of  land  agreeing  to  grant  a  lease,  did 
wy  of  an  ab  not  thereby  impliedly  engage  that  he  has  a  good  title  to  the  fee-simple,   and 
•'net of      tnat  he  w\\\  deliver  a  written  abstract?     The   Court  seeing  that  this  was  a 
!j#   r  f  *    question  of  immense  magnitude,  at  first  asked,  whether  the  parties  would  put 
it  on  the  record  in  the  shape  of  a  special  verdict;  for  when  Lord  Chancellor 
fildon  had  said  (see  1 1  Ves.  346,347,)  that  he  would  not  decide  the 'point  in 
equity  without  the  aid  of  the  judges  of  the  courts  of  law,  this  Court  would  be 
sorry  to  take  it  on  themselves  to  decide  it  without  affording  an  opportunity  for 
review  of  their  judgment.     There  was  no  doubt  of  what  Lord  Mansfield  says 
in  Leach  v.  Hall,  that  a  person  about  to  take  a  lease  may  refuse  to  take  it, 
unless  the  lessor  will  satisfy  him  that  he  has  a  good  title,  just  as  any  person 
may  refuse  to  enter  into^ny  agreement  whatever,  unless  on  the  terms  he  shall 
prescribe.     The  Court  afterwards  considering  that  the  cause  had  originated 
in  a  dispute  between  the  two  attorneys,  and  that  the   clients  had  nothing  to 
gain  by  the  decision  of  this  momentous  question,  desired  the  counsel  to  con- 
sider what  course  would  be  most  for  the  interest  of  the  parties,  and  adjourned, 
1  *_      •  *nd  the  case  was  never  afterwards  argued. 
A  present    jjjj  When  thet  mat  be  stamped  with  a  lease,  or  an   agreement  stamp. 
m^Tb*      Goootitle  v.  Mat.  E.  T.  1787.  K.  B.  1  T.  R.  737.  Harper  v.  Bickbrck. 
■umpedas  T.  T.  1763.  K.  B.  3  Burr.  1563. 

a  base  by      The  Court  held  that  a  present  demise  must  be  stamped  as  a  lease  by  deed, 
deed,  tho'  though  it  be  not  by  deed. 

Ub«  not  bjr  (C)  Remedies  for  the  non-performance  of  such  agreements.     See  also 
^^'  pott*  tit.  Vendor  and  Purchaser. 

(a)  M  lawj 

V* 

*  As  to  the  application  of  this  rale,  see  case  ante,  Div.  A.  note.  Though  parol  lease 
for  three  years  is  good,  yet  if  a  roan  through  caution  will  redooe  it  to  writing*  he  mint  pay 
for  the  stamp,  otherwise  the  Court  are  inhibited  from  receiving  it  in  evidenoe;  see  Ball. 
If.  P.  269.  Where  an  instrument  contains  a  written  contract  of  demi-e  in  its  general 
terms,  with  a  several  operation  in  respect  to  the  different  tenants  who  sign  it  for  different 
estates,  at  the  different  rents  set  opposite  their  signatures,  and  one  stamp  only  appears  upon 
the  paper,  it  is  matter  of  evidence  to  which  contract  each  stamp  applies;  and  the  circom- 
stancee  of  the  iuita-position  of  tho  stamp  to  the  defendant's  signature,  which  stood  un- 
touched while  the  other  names  appeared  to  be  cancelled,  togethor  with  the  date  of  the 
stamp  office  receipt  for  the  stamp  and  penalty,  which  showed  that  it  had  been  affixed  re- 
cently before  the  trial,  and  there  being  no  evidence  of  a  dispute  with  any  other  tenant 
which  could  make  the  stamp  necessary  fur  another  purpose,  are  evidences  th.it  it  was  inten- 
ded to  be  applied  to  the  contract  with  the  defendant;  see  18  East,  241. 

t  If  either  of  the  parties  to  an  agreement  for  a  lease  refuse  to  perform  the  stipulation* 
which  it  contains,  besides  the  relief  which  a  bill  in  equity  for  the  specific  perfor- 
mance woaty  afford  b/w},  the  party  iajared  has  one  of  two  remedies  at  common  law; 
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1.  Anozv.  H.  T.  J68I.  K.  B.  1  Vent.  S61. 

XT  pott  a  writ  of  error  out  of  an  inferior  court,  in  an  action  upon  the  case,  An  action 
upon  an  agreement  to  assign  over  a  term  which  the  defendant  had  in  him  for ,ie*  0B  M 
four  years,  upon  non  assumpsit,  a  special  verdict  was  found  that  the  agree-  JfJJJJ|!IJ|,lm 
meut  was  made,  but  not  put  into  writing,  and  they  found  the  clause  in  the  act  looeif 
of  29  Car.  2.  of  frauds  and  perjuries;  viz.  no  action  to  be  brought  upon  any  where  it  u 
sale  or  contract  of  lands,  <§rc.,  or  any  interest  in  or  concerning  them,  &&   Up*  an  interest] 
on  which  special  verdict  found,  it  was  adjudged  for  the  plaintiff;  and  now  error  rremt#d  rf« 
was  assigned  in  the  matter  in  law,  that  this  contract  was  within  the  act  to  be  novo' 
put  in  writing;  but  it  was  objected  that  the  statute  extended  only  to  interests 
created  out  of  an  estate,  and  not  to  an  assignment. 

The  Court,  however,  held  the  case  to  be  plain  within  the  words  of  the  act, 
and  so  the  judgment  was  reversed. 

2.  Bel  worth  v.  Hassel.  H.  T.  1815.  N.  P.  4  Caropb.  140.  I    \\$  ] 

There  was  -a  written  agreement  to  sell  and  assign  the  unexpired  term  'of  Where 
eight  years  lease  and  good-will  of  a  public-house.    A  few  days  after  the  agree-  th*/*  WM  • 
inetit  was  signed  an  abstract  of  the  lease  was  handed  over  to  the  defendant's  wn,loa  * 
solicitor,  who  prepared  a  draft  of  the  assignment,  and  requested  that  it  might  fo^U^nd 
be  engrossed  on  the  back  of  the  lease  by  the  plaintiff's  attorney.     This  waa  *!,;.„  in9J 
accordingly  done;  but  when  the  day  came,  the  defendant  refused  to  take  the  unexpired 
premises,  without  an  allowance  was  made  for  dilapidations.  terra  of 

Lord  Ellenborough.     The  parties  cannot  be  supposed  to  have  meant  that  e's"Bt  J*V* 
there  was  tho  e*act  term  of  eight  years  unexpired,  neither  mere  nor  less  by    *"?  *°.|. 
'  a  singh  day.     The  agreement  must,  therefore,  receive  a  reasonable  construe-  *f  a  public 
lion;  and  it  seems  not  unreasonable  that  the  period  mentioned  in  the  agree-  bouse,  it 
ment  should  be  calculated  from  the  last  preceding  day  when  the  rent  was  wee  held 
payable,  and  including,  therefore,  the  current  half-year.     Any  fraud  or  mate-  tmU  *be 
rial  misdescription,  though  unintentional,  would  vacate  the  agreement,  but  the  ps>?dMt 
defendant  might  here  have  had  substantially  what  he  agreed  to  purchase.  refnee  to- 

3.  Cjldut  v.  Rundale.    H.  T.  1689.  K.  B.  4  Mod.  9.     S.  P.  Hicks  v.  perform  the 

Dowli.no.  M.  T.    1691,  KB.   12  Id,  100,  agreement. 

In  an  action  on  the  case,  tho  plaintiff  declared  that  on  the  twentieth  day  ©f°n  the 
May,   in  the  thirty-sixth  year  of  Charles  the  Second,  he  was  possessed  of  a  a™"1"*  that 
term  for  years  in  a  house,  and  that  the  same  day  he  let  it  to  the  defendant  for  ^a^nter 
seven  years  by  indenture,  by  virtue  whereof  he  entered,  and  afterwards  so  ^j  rol0 
negligently  kept  his  fire  that  his  house  was  burnt.     The  defendant  pltaded  there  were 
non  dimisit  per  indtnturam  pradictam  modo  et  forma  prouty  fyc. ;  and  upon  this  only  seven 
they  were  at  issue.     The  jury  (bund  a  special  verdict;  the  substance  whereof  vear>  nnd 
was,  the  plaintiff  was  possessed  of  the  house,  and  that  by  indenture,  bearing  ,efen.      - 
date  the  25th  of  May,  made  between  him  of  the  one  part,  and  the  defendant  tne  tcrm 
of  the  other  part;  he  demised  the  tenement  to  the  defendant  and  bis  assigns  aneipired* 
for  seven  years,  except  and  always  reserved  out  of  the  aaid  demise  and  lease  Case  Ilea 
to  the  plaintiff,  his  executors  and  administrators,  the  house  commonly  called  by  a  leane 
the  New  House,  for  the  use  of  the  plaintiff  and  his  father,  and  of  hiB  or  their  for  year* 
family,  if  he  or  they  please  to  dwell  therein,  but  not  to  be  let  to  any  other  per-  *i"y,li*  b* 
son;  and  at  all  other  times  when  they  do  not  live  there,  then  to  the  use  of  the  ™ ™'  ^ 
defendant  and  his  assigns      They  find  that  there  was  a  new  house  and  an  old  _{_  10# 
bouse,  and  that  a  fire  happened  in  a  room  of  tho  new  house,  then  in  tho  poe>  premises, 

namely,  an  action  or  debt  or  covenant,  if  the  agreement  be  by  deed,  or  an  aetion  of  debt  y  i;aDie  *# 
or  special  assumpsit,  if  it  be  either  by  writing  without  deed  or  by  parol,  provided  the  COSV^  £_-.  in- 
fract be  to  be   performed  within  a  year  from  the  making  thereof;  see  Woodf.  27,    If  the^.  * 
agreement  be  by  writing  without  deed,  or  by  parol,  damages  for  a  breach  of  k  may  be  re- 
covered in  an  aetion  on    the  ca*e  npon  a  special  assumpsit.     By  the  statute  of  frauds,  ao 
action  shall  be  brought  to  charge,  &o.,  upon  any  contract  or  salo  of  lands  or  tenements, 
or  any  interest  in  or  concerning  them,  or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  unless  the  agreement  or  some  mem- 
orandum or  note  thereof,  be  in  writing  and  signed  by  the   party  to  be   charged  therewith, 
or  by  some  other  person  by  him  thereunto  lawfully  authorised. 

*  So,  by   a  leasee  against   his  under  leasee,  for  taking  timber  axed  to  the  freehold;  W« 
/ones,  224;  see  Burnett  v.  Lynch,  6B,  kC.  589. 
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session  of  the  defendant  f  and  burnt  it  down;  and  if  this  watfa  demise 
forma,  then  they  find  for:  the  plaintiff;  if  not,  then  for  the  defendant,  Tarn 
Court  held,  that  he  who  has  the  inheritance  cannot  have  an  action  against  tea- 
ant  at  will,  see  Co.  15;  Cro.  Eliz.  777.  784;  1  Salk.  19;  but  the  lessee  for 
years  may;  that  in  this  case  the  estate  i»  not  the  qnestion>  bat  c< 
tial  damages. 

[    114  ]  (B)   lx   t*V\TY* 
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VII.  RELATIVE   TO   THE  TERMS  FOR  WHICH  L£AS£ff 
MAY  BE  GRANTED,  AND  THEIR  DURATIONS 
1.  Hatter  v.  Ash.  T.  T.  1695.  K.  B.  1  LA  Raym.  84. 
It  wu  for       A  special  verdict  hi  ejectment  disclosed  that  a  prtbenofery  made  a  tease  of 
merly  beld|an(js  hy  indenture,  the  14th  day  of  April*,  F675,  habendum  m  dot*  imdintur* 
to^  e*W^>r  tDrce  ^ve8> 8m(^  livery  was  made  the  l4Ur.     It  was  objected  against  this* 
menee  a     le»66>  that  ■  habendum  a  datu  is  all  one  with  a  habendum  a  dk  datm,  which  i* 
datu  incta  exclusive  of  the  day  of  the  date,  and  then  the' lease  wilt  begin  the  15th;  Co. 
ded  the  day  Litt.  46,  b.  express  in  point.     From  whence  U  foflbws,  that  the  litery  was 
of  the  date,  v<jy .  for  the  livery  in  present*  could  not  be  made  to  a  freehold  to  cooMaettcer 

dU  data"  **  fufnr0-     Tn€  counsel  on  the  other  side  agreed  that  a  freehold  could  not 

excluded*  commence;  and  therefore,  if  the  day  of  the  date  be  excluded,  the  objection  is 

the  day.     fataj.     But,  by  them,  the  day  of  the  date  in  this  case  is  not  exploded,  lor  den 

fas  signifies  no  more  than  given  in  English,     And  therefore  old  epistles,  hv 

stead  of  the  inscription,  dated  such  a  day,  say,  given  such  a  day.     Theny  if 

an  indenture  of  lease  was  made  to  commence  from  the  given  day  of  it,  it  shall; 

commence  without  doubt  from  the  day  in  which  it  was  given,  and  there  covld 

not  be  any  difference  between  the  same  words,  or  rather  the  same  sense,  in 

£  1 15  J  Latin  and  English.     Besides  that,  it  is  adjudged,  that  if  a  lease  is  made  to* 

begin  from  the  making  of  the  deed,  it  shall  begin  the  same  day  that  it  be* 

comes  a  deed,  which  is  the  same  day  that  it  is  delivered. 

Treby,  C.  J.,  was  of  opinion  that  the  lease  was  ill  upon  the  authority  of  Cov 
Litt.  and  the  other  books.  But  Neville  and  Powell,  Justices,  were  of  opin* 
ion  that  the  lease  was  good. 

2.   Pugh  v.  L**ds.  M.  T.  1777.  K.  B.  Cowp.  714. 
fiat  it  has        This  was  an  issue  to  try  whether  a  lease,  by  virtue  and  in  pursuance  of  m 

*j?i?  hsan       *  Specific  performance.     A  court  of  equity  wilt  enforce  the  performance  of  a  contract 
held  that     t0  pftt  a  lease;  and  where'  a  specific  performance  has  become  impossible,  owing  to  the 
lessor's  having  disposed  of  the  premises  to  snotber,  tbe  eonrt  wHI  direct  a  reference  to  the* 
matter,  to   inquire  what  damage  the  plaintiff  has  sustained  by   the  non-fa  lament  of  the/ 
lessor's  contract;  see  12  Ves.  394.     With  respect  to  mere  parol  contracts,  it  is  an  estab- 
•    lished  principle  that  an  unwritten  agreement,  when  part  performed  is  not  within  tbe  provis- 
ion of  the  statute  of  fraud*,  and  will  be  decreed  to  be  executed  by  .a  eonrt  of  equity;  see 
2  Bro.  C.  C.  566;  2  Atk.  ISO.     As  to  what  sets  amount  to  •  part  performance,  the  goat* 
ml  rale  is,  that  the  acts  must  bo  such  as  couW  be  dboe  with  no  othor  view  or  design  than 
to  perform  tho  agreement,  and  not  such  as  are  merely  introductory  or  auxiliary  to  its  exe- 
cution.    Delivery  of  possession,  or  payment  of  money,  therefore,  is  a  snhlcienC  part  per- 
formance of  an  agreement  not  reduced  into  writing;  see  8   Atk.  4.     But  a  tenant  guilty 
of  waste  or  want  of  good  husbandry,  whilst  holding  under  an  agreement  for  a  lease  is  not 
entitled  to  a  specific  performance.    The   refusal  of  a  tenant  fo  execite  a  lease  waea  U 
dered,  declaring  himself  satisfied  with  the  agreement,  cannot  be  considered  as  a  repn " 
4ion  of  the  contract,  and  is  not  a  sufficient  ground  for  refusing  a  specific  performance; 
J  Ves.  &  B.  73.     Variations  verbally  agreed  upon  will  not  prevent  the  execution  of  a  writ- 
fertf  agreement,  if  the  situation  of  the  parttes  in  all  other  respects  remains  the  same;  sea 
rYice  V.  Dyer,  \1  Ves.  856. 

t  We  have  already  wen  that  all  persons  seised  in  fee-simple,  fee-Carl  for  lifer  or  for  years 
of  lands,  may  grant  leases  for  any  term  commensurate  with  their  respective  interests. 
With  respect  to  the  commencement  of  a  lease  for  years,  as  it  is  a  mere  chattel,  it  may  bar 
snade  to  commence   either  in  presenti  or  in  futuro,  according  to  the  agreement  of  the 
•parties;  and  the  leese  that  is  to  commence  in  presenti  is  called  inter  esse,  and  lbs  leaser 
that  is  to  commence  in  futuro  is  called  inter  e$$e  termina,  or  future  interest,  see  2  Bis. 
«Com.  144.     A  lease  to  commence  after  the  termination  of  a  prior  lease,  shall  bogia  prat- 
.ently  if  the  prior  loose  was  void  at  law;  see  Cro.  Car.  897,  898.    So,  a  lease  intended  to 
.commence  in  futuro,  which  misrecites  the  prior  lease,   on  which  it  depends  in  a  material 
point,  shall  begin  immediately.    A  lease  "from  the  day  of  the  date,"  aid  from  heneefortsi 
js  the  same  thing;  see  Cro«  Jac,  258. 


.— 2Wm  of,  and  fittrofio*.  01 

power  reJterveo*  in  m  marriage  settlement  was  a  good  and  valid  lease.    The1**  wed 
power  reeerVed  was,  to  lease  the  premises  for  any  term  of  years,  not  exceed-  "  &*■'* 
ing  twenty-one  years,  in  possession,  and  not  in  reversion,  remainder,   dr  ex- J?*/  me^L 
pectancy,  reserrHug  the  best  improved  rent,  &c;     The  habendum  of  the  lease  iw/o/ax 
made  was  in  these  words:  "  To  hold  to  the  said  El.,  her  executors,  &c.  from  dative*  as 
the  Lady  Day  of  the  date  of  the  said  indenture  of  lease  for  twenty-one  years,  tordiog  to 
feus."    A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  the  eootest 
Upon  the  following  facts:  that  G.  E.,  being  seised  and  in  possession,  executed  t^t  "b^** 
the  lease  in  the  issue  nientioned;  and  the  counterpart  thereof  Was  executed""""" 
by  the  lessee;  and  that  the  rent  of  571.  reserved  by  the  lease  was  the  most 
eiad  best  improved  yearly  rent  that  could  be  reasonably  had  fof  the  premises; 
and  that  the  said  lease  was  in  every  other  respect  made  agreeable  to  the  pow«* 
tar  reserved  to  the  slid  6.  1$.,  excepting  in  the  commencement  of  the  term  iii 
the  said  lease  mentioned.     The  question  was,  whether  the  lease,  being  made 
to  commence  front  the  day  of  the  date  thereof,  the  same  was  duly  executed 
according  to  the  terms  of  the  above-mentioned  power? 

Per  Cur.  The  word  "  from"  may  mean  either  inclusive  6t  exclusive,  ac- 
cording to  the  context  and  subject-matter;  and  the  Court  will  construe  it  so  as 
to  effectuate  the  deeds  of  parties,  and  not  to  dfcstrov  them; 

3.  AftoN.  K.  T.  1673.  E.  B.  1  Mod.  180. 

Ejectment.     The  plaintiff  declared  upon  a  lease  made  the   10th  day  oftf  a  1 
October,  habendum  from  the  20th  day  of  November,  for  five  years;  and  the  bs  s»ado  is 
question  upon  *  special  verdict  was,  whether  this  Were  a  good  or  a  void  lease?  b6*Hl  fro£* 

Vaaghan,  C.  J.  end  Atkins,  J.     The  law  rejects  an  impossible  limitation,  "/££** 
because  it  cannot  be  any  part  of  the  parties'  agreement;  but  an  uncertain sb*]!  uks 
Imitation  vitiates  the  lease,  becatlse  it  was  part  of  the  agreement;  but  weofloctfroai 
cennot  determine  it,  not  knowing  how  the  contract  was.     There  are  many  the  dstivs 
examples  of  leases  being  void  fof  uncertainty  of  commencement,  which  would  T* 
act  be  adjudged  void,  if  the  limitation  in  the  case  were  good. 

4.  KrtYS  v.  DowTHoaitE.  T.  T.  1761.  K.  B.  2  Burr.  119& 

Under  e  lease  to  hold  from  a  day  peat  for  fifty  years  thence  next  dhsuing,  A  least 
the  said  tern!  to  commence  after  the  surrender,  forfeiture,  or  other  determine-  "**  eom 
tien  of  an  existing  lease  of  the  same  premises,  the  Court  held  it  sufficiently  "p^g1-) 
certain  in  its  commencement,  although,   in  point  of  computation  of  time,  it  0  "^  ^  jj 
commenced  before  its  commencement  in  interest.  .  point  of 

5.  Dos,  d.  Spicer,v.  Lea.  T.  T.  1809.  K.  iJ.  11  East,  312.  compou 

The  original  tenant,  who  had  underlet  to  the  defendant,  had  in  1?80  taken  tioB»  "d  at 
the  form  by  parol  from  Old  Mtchaeiittas;  but  after  holding  for  about  three  •■""hor  in 
years,  he  took  a  lease  of  it  for  thirteen  years,  to  hold  from  the  feast    of  St.  ^£st    w 
Michael,  and  after  the  determination  of  that  lease,  which  expired  in  1796,  the  , 

tenant  had  held  on  without  any  new  agreement;  it  was  thereupon  objected  at  f*f|^-?  ° 
the  trial,  on  the  part  of  the  defendant,  that  the  tenant  roust  be  taken  to  hoid  JJJJJ  jv  ^ 
According  to  the  terms  of  that  lease,  and  that  being  to  hold  from  the  feast  of  ^  a-vw 
St.  Michael,  generally  rmist  be  tdken  to  meari  Ne*w  Michaelmas;  and  could  not  ttjlt,  to 
be  explained  by  parol  evidence  to  mean  CJ\&  Michaelmas,  and  then  the  notice  hold  from  , 
to  quit  at  Old  Michael  mas  Was  wrong.  sl  M^iLllf 

Chambfe,  J.,  before  ufbom  the  tause  was  tried,  agreed  that  the  terms  of  the  JSJJ^si? 
lease  concluded  the  holding  to  be  from  New  Michaelmas;  but  that  as  the  no- *olt  tain 
tiee  was  served  before  New  Lady  Day,  and  the  tenant  had  thereby  had  more  tend  Now 
than  six  months'  notice  to  quit,  no  injustice  was  done  to  him,  and  that  the  no-  Michael 
tlce  was  sufficient;  he  thereby  directed  the  jury  to  find  a  verdict  for  the  plain-  ""*••  a*d 
tiff.     But  as  the  point  was  new,  he  gave  the  defendant's  counsel  leave  to  move  2*JJ°l  ^ 
to  enter  a  nonsuit.     On  motion  for  that  purpose,  the  Court  held,  that  no  ex-  n^a^J 
trinsic  evidence  could  be  given  to  explain  the  time  of  holding  in  the  deed,  evidence, 
which  must  be  taken  from  New  Michaelmas,  since  the  act  of  parliament  for  to  refer, 
altering  the  stile;  unless,  as  Lord  Elleribdrotfgh  observed,  there  had  been  tea  hold 
any  evidence  in  the  deed  itself  to  the  prior  holding;  end  nothing  having  been^ 'J*?1 
shown  subsequent  to  the  expiration  of  the  tats*  from  whence  a  new  time  of  ohm#|nw^ 
heidmg  cma  be  inferred,  the  team*  must  be  tttteri  to  hwfe  held  or  under  the 
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terms  of  that  lease.  They  were  also  of  opinion  that,  considering  the  tenant  V 
year  to  end  at  New  Michaelmas,  the  notice  to  quit  at  Old  MiehaelmM,  though" 
given  a  half  year  before  New  Michaelmas,  waa  bad,  for  the  notice  moat  be> 
to  quit  at  the  tenant's  year,  and  if  it  might  be  given  to  qeit  twelve  day* 
afterwards,  it  miirtit  ae  well  be  at  any  other  time.  Tkat  the  landlord  ceitid 
not  alter  the  period  of  quitting  by  his  notice,  and  this  was  given  specifically  a* 
a' notice  to  determine  the  tenancy  at  Old  Michaelmas,  and  not  as  a  liberty  toy 
the  tenant  to  remain  at  his  option  for  so  long  after  bis  tenancy  expiied. — Rttio 
absolute. 

6.  Goodright,  d.  Hall,  v,  Richardson.  M.  T.  1789.  K.  B.  5T.  R.  463* 
Although  d     The  lease  was  made  for  three,  six,  or  nine  yearsy  determinable,*  at  the  op-* 
lease  most  t|0n  0f  either  party,  at  the  end  of  every  three  years-. 

k€c8rt^n  -     Lord  Kenyon,  G.  J.     There  is  no  doubt  of  what  Lord  Mansfield's  ophasoir 
term  yetifwott^  n<lTe  Deen  *n  Ferguson  v.  Cornish,  as  to  the  validity   of  the  lease   ba- 
it begraot  yond  the  first  seven  years.     In  these  eases  the  intention  of  the  parties  ought 
td  for  iwen  to  prevail,  if  it  be  not  contrary  to  law.     It  is  true  that  there  mast  be  a  cer-» 
ty-one        tainty  in  the  lease  as  to  the  commencement  and  duration  of  the  term;  but  that 
.  years  after  ^f^^y  nec^  j^t  be  ascertained  at  the  time;  for  if,  in  the  fluxion  of  time,  a? 
.l       7-1  day  will  arrive  which  will  make  it  certain,  that  is  sufficient;  as  if,  a  lease   be* 
in  beinir      granted  for  twenty-one  years,  after  three  lives  in  being:  though  it  is  uncertain 
though  it     at  firsl  when  that  term  will  commence,  because  those  lives  art  in  being,  yet 
be  niicer     when  they  die  it  is  reduced  to  a  certainty;  and  id  cerium  tsi  quodtertum  reddZ 
tain  at  first  potest,  and  such  terms  are  frequently  created  for  raising   portions*  for  yoang* 
when  that  children.     Now  in  this  case  it  is  impossible  to* form  any  doubt  respecting  the 
commend     'ot€nl*°n  °f  these  parties.     It  waa  intended  that  this  lease  should  take  effect? 
because     '  *°r  tnree  years  at  all  events;  and  (hat  it  should  be  in- the  election  of  either  or 
three  lives  the  parties  to  put  an  end  to  it  at  that  time,  or  at  the  end  of  six  years,  giving* 
are  in  be     reasonable  notice  to  the  other.     It  is  like  a  lease  for  a  year,  and  so  from  year 
ing»  Jet       to  year,  where,  if  the  lessee  wish  to  determine  it  at  the  end  of  the  year,   he 
WjJ®"  ?8y  must  give  reasonable  notice  to  the  other  party.     And  though   here   either   of 
ducedto  a  tne  Pities  might  have  determined  the  lease  at  the  expiration  of  the  first  three 
certainty. *  Years,  yet  when  the  time  elapsed  at  which  notice  ought  to  have   been   give*" 
for  that  purpose,  the  lease  could  not  be  determined  till  the  eBd  of  the  next: 
three  years* 

-  *  All  leases  for  years,  whether  they  begin  in pretenti  or  in  future,  most  be  certain;' 
that  ii,  they  mast  hate  a  certain  beginning  and  a*  certain'  ending;  and  seethe  continuance  of 
the  term  most  be  certain,  otherwise  they  are  not  good:  see  Shep.  Touch.  272;  Yet  rfthe 
year  be  certain  when  the  lease  is  to  take  effect  in  interest  or  possession,  it  k  turirjetent?- 
for  until  that  time  k  may  depend  upon  an  uncertainty,  viz:  upon  a  possible  contingent  pro-  < 
cedent  before  it  begin,  in  possession  or  interest,  or  upon  a  limitation  or  condition  subsa* 
qoent;  but  in  case  it  is  to  he  reduced  to  s  certainty  upon  a  conditron  precedent,  the  con- 
tingency must  happen  withm  the  Jives  of  the  parties,'  and  though  inert  appear  no  ecrtarn- 
ty  of  year  in  the  lease,  yet,  if  by  reference  to  a  certainty  k  roe>y  be  made  certain,  it  m 
sufficient;  see  WooJf.  117.  Bote.  In  all  case*  of  uncertain  leases  made  until  each  a  thing  > 
be  done*,  or  so  long  ns  such  a  thing  oontinuo,  &c,  if  livery  of  seisin  be  oiade  upon  tbemy 
they  Inay  be  good  lenses  foi  life,  delernxjnable  upon  such  contingencies,  although  they  bo 
n6  good  leases  for  years;  sec  Shep.  Touch.  273.  o.  In  leases  for  years  or  other  chattel  in- 
terests, livery  of  seisin  is  not  necessary;  but  instead  thereof  an  actual  entry  is  requisite,  to* 
vest  the  estate  in  the  lessee;  for  to  many  purposes  he  is  tenant  for  years  until  be  enter;  at* 
Co.  Litt.  46.  b.  Before  entry  the  lessee  hath  bat  an  inter  esse  termini,  aa  interest  of  * 
.  term,  and  no  possession;  and  therefore,  that  which  inures  by  way  of  enlarging  an  aetata,- 
cannot  work  without  a  possession;  for  before  possession  there  is  no  reversion.  Such  is  the 
case  of  leases  at  common  law;  for,  if  it  be  so  framed  as  to  6e  a  bargain  and  sale  under  the 
statute,  the  possession  is  immediately  executed  in  the  fes-ee,so  that  no  entry  is  necessary; 
see  Co.  Lift.  270.  n.  c  If  a  man  mafce  a  lease  for  n  t  ho  trtond"  years,  thw  lease  h  perfect 
by  the  delivery  of  the  deed,  wiihont  any  livery  of  senon;  see  Shep.  Touch.  211.  If  m 
man  make  a  lease  for  years,  wiihont  saying  how  many  ihis  shall  bo  a  good  lease  for  tw# 
years  certain;  because  for  more  there  is  no  certainty,  and  for  less  there  caa  be  no  tens* 
irithe  words.  If  a  man  lease  lands  for  such  a  term  as  both  parties  please,  this  is  but  a 
lease  at  will;  because  what  thnt  term  will  be  is  utterly  uncertain,  and  the  pleasure  of  the 
parties  seeme  to  be  limited  to  attend  the  continuance  as  well  as  tne  commencement  and 
fint  fixation  thereof.  If  a  person,  having  an  interest  for  three  years enry  make  a  lease  for 
five  years,  U  would  be  good  for  the  three  years i  ace  Bull  K  JP.  106.     if  a  fcaae  bo  made  . 
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:  '  7.  Lego,  v.  SfftUDHricic.  T.  T.   1708.  K.  B.  2  Salk.  414.  [  118  ] 

*tn  replevin,  ihe  defendant  avowed,  for  that  he  being  seised  in  fee  of  the  A  parol  de 

locst  in  qnoy  -demised  the  same  a  habendum  dt  anno  in  annum,  tt  sic  uUra  quam-  ™*®  |j°a 

flit)  ambobun  pariibus  plactret,  to  commence  from  LTidy  Day,   1703,  rendering  leaTt  and 

an  annual  rent,  payable  quarterly.     The  lessee  entered,  and  died  the  17th  of  9o  on,  as 

December,  1706,  and  the  rent  for  a  year  and  a  half  ending  at  Christmas  be-  long  as  it 

fore,  was  arrear,  for  which  the  lessor  entered  and  distrained.      To  this  the  *ha|l  ple«* 

plaintiff  demurred.     The  Court  held,  1st.  That  after  the  two  years  the  lessor  ™h  Pwm 

fcr  leasee  might  determine;  but  if  the  lessee  held  on  he  was  not  then  tenant  at  leag0  for 

<rHl,  but  Tor  a  year  certain,  for  his  holding  on  must  be  taken  to  be  an  agree-  lwo  year*, 

meat  to  the  original  contract,  see  I  T.  R.  378;  and  in  execution  of  it;  and  the  and  after  e* 

first  contract  was  from  year  to  year.     2ndly.  The  third  year  is  not  in  nature  ery  subse 

of  a  distinct  interest,  b«cause  it  arises  from  the  same  executory  contract;  and,  jj»cnt  J.6** 

therefore,  the  lessor  may  distrain  the  third  year  for  rent  of  the  second;  and  n*fJJ^ 

such  an  executory  contract  as  this  is  not  void  by  the  statute  of  frauds,  though  minable  till 

it  be  4er  more  than  three  years,'becanse,  thereby,  no  term  for  above  two  years  the  year  it 

ever  subsisted  at  the  same  time,  and  there  can  be  no  fraud  to  a  purchaser  for  ended. 

the  utmost  interest  that  can  belo  bind  htm  can  be  only  one  year.  Uader  the 

first  end 

VIII.  RELATIVE  TO  THE  FORM   AND   NATURE   OF   A     £|£fX 
PRESENT  DEMISE  OR  ACTUAL  LEASE.  gunot.  of 

•1st.  When  bt  parol,  or  is  writing  without  deed.*  fond*  leee 

•1.  Rvlet  v.  Hicks.  M.  T.   1725.  K.  B.   l.Stra.  651.  eswhichste 

•  'The  plaintiff  declared,  that,  on  the  24th  February,  1723,  she  demised  to  "^^J 
4he  defendant  n  chamber,  a  cetiar,  and  half  a  shop,  habendum  from  Lady  Day  th®eeeyeaw 
Ahen  next,  for  a  quarter  of  a  year,  and  so  from  quarter  to  quarter,  so  long  asfrom  lne 
both  ptfuies  shall  please,  at  51.  per  quarter.     It  was  objected  that  this  being  making 
to  commence  at  a  future  day,  was  but  a  lease  at  wfli  since  the  statute  of  thereof rend 
frauds.     The  Chief  Justice  at  first  thought  tt  a  good  objection,  but  upon  for'*^£r£ 
Cher  consideration  he  was  of  opinion  that  the  exception  was  not  confined  to  at ,  *M|  of 
leases  that  were  to  commence  from  the  time  of  making,  hut  was  general  as  to  ^9£^\  jm 
M  leases  that  were  not  to  hold  for  above  three  years  from  the  making.     So  proved  vel 
the  plaintiff  hud  a  verdict.  *•  "  refi!T 

fi.  Rawlins  v.  Ttjrweh.  H.  T  1700.  N.  P.  1  Ld.  Raym.  736.  Ano*.  12  I  119  ] 
Mod.  610.  Ryley  v.  Hicks.  M.  T.  1725.  K.  B.  1  Stra.  651;  S.  C.«leirent. 
Bull.  N.  P.  177.  .  .  %£* 

Per  Ctir.     A  Jease  for  three  years  by  parol,  to  commence  ui/nfuro,  wwrWng. 
void.  Bat  not  if 

3.  Doe,  d.  Rigge,  ▼.  Bell.  M.  T.  1793.  K.  B.  3  T.  R.  471.  S.  JP.  J*oe  v„  it  be  to 

Ward,  H.  T.   1789.  C.  P.    1  H.  Blue.  *7.  cewtneiiee 

In  qectment  on  the  demise  of  T  R.,  guardian  of  H.  and  M.  R.,  infants,  ^,**7*r*' 
appeared  that  in  January,  1790,  Wilkinson,  as  agent  for  the  lessor  of  the  ™  JJJJ* 
for  life  er  years  to    A.,  and  afterwards  the  lessor  makes  a  lease  for  year*  to  B.  regularly,  not  avai]|l 
fhiseoiicerrent  lease  to  B.  is  a  good  tense,  at  least  for  si  many  years  of  the  second  leastf 
eeehelibe   to  come  after  the  first  is   deterrrrinefcaecordirig  to  the  agreement;  see  Shep. 
Teach.  27i     AHhongh,  as  faith  beee  said,  e  \tM  for  years  roost  have  a  certain  beginning 
«nd  a  certain  end,  yet*be  continuance  thereof  may  be  uncertain;  for  the  same  may  cease 
end  revive  o£ain la  divers  cases;  see  Co.  litt.  46 

•  Parol  leases  of  land  or  oiher  corporeal  hereditaments  were  formerly  of  equal  validity 
in  every  case  with  those  made  in  wruing;  bat,  until  the  statute  of  21  Hen.  8,  which  gave 
* o  ample  a  remedy  for  the  recovery  of  terms  for  years,  that  tenants  for  years  holding  ua- 
4er  pirol  leases  were,  at  least  ia  one  respect,  in  a  worse  situation  than  those  »hoa*  title 
eras  by  deed,  inasmuchas  the  statute  of  Ctoucester  allowed  them  no  wme<Ly  against  feign*. 
«d  recoveries.  It  is  difficult  to  conceive  that  leases  for  anjr  considerable  umber  of  yeara 
cooldhave  been  made  by  parol,  without  incurring  the  imputation  of  fraud;  but  in  order 
to  remova  every  temptation  to  it,  thestat.  of  29.  Car.  2.  c.  3.  enacted,  that  all  leases  and 
terms*  for  yean  in  any  hcreditements  by  parol,  and  not  reduced  into,  writing,  should  have 
Ibe  foree  and  effect  of  estates  at  will  only;  see  4  T.  R.  6-0.  The  second  section  of  lie 
.act  made  an  exception  in  favour  of  leases  not  exceeding  the  term  of  three  years Jrom  the 
making  thereof*,  whereupon  the  rent  reserved  to  »be  landlord  during  such  term  ahou Id 
amount  to  two-third  parU  at  least  of  the  fu  1  improved  talee  of  thr  thing  demised.  The 
classes  of  this  act  are  stated  at  Jength  in  vol.  4.  tit.  Franks,  «**-  or. 


94  LEASELt-JWwi  of  a  Parol  Ikmim, 

ble  as  tiIU  plaintiff,  let  the  farm  ia  question,  called  Hague's  Farm,  to  the  defendant,  lor 
dsmjses  u  geven  years  by  parol.  The  defendant  was  to  enter  when  the  former  tenant 
rfJeTittw  quitted,  namely,  on  the  land  at  Old  Lady  Day,  and  the  house  on  the  25th  of 
set,  may  be  May  following,  and  he  was  to  quit  at  Candlemas,  The  defendant  entered 
applied  to  accordingly,  and  paid  rent.  A  notice  to  quit  at  Lady  Day  last  was  served  on 
regulate  the  22nd  of  September,  1792.  It  was  alsq  proved,  that  both  the  daughters 
****  t?r.n>lf    of  the  lessor  of  the  plaintiff  were  above  fourteen. 

the  teMnev  Lo")  Kepyop,  0.  J.  Though  the  lease  be  void  by  the  statute  of  frauds,  a* 
subsists  in  *°  *he  duration  of  the  lease,  it  must  regulate  the  terms  on  which  the  tenancy 
•tber  re  subsist*  in  other  respects,  as  to  the  rent,  the  time  of  the  year  when  the  tenant 
spects.*       is  to  quit,  &c.  So,  where  a.  tenant  holds  over,  after  the  expiration  of  his  term, 

without  having  entered  into  any  new  contract,  he  holds  upon  the  former  tern*. 

Now  in  this  case,  it  was  agreed,  that  the  defendant  should  quit  at  Candlemas; 
A  mere  cot  an<j  though  the  agreement  is  void  as  to  the  number  of  years  to  which  the  de* 
Unde  m      tenant  was  to  hold,  if  the  lessor  choose  to  determine  the  tenancy  before  the 
tenement!  expiration  of  the  seven  years,  he  can  only  put  an  end  to  it  at  Candlemas* 
Ice.  if  not'  4.  Wood  v.  l»Ai(f;.  M-  T-   1751.  K.  B.  Say.  3. 

aa  interest       A  case  reserved,  in  an  action,  upon  the  case,  stated,  that  the  defendant  feed 
£  190  ]  agreed,  by  a  parol  agreement,  that  the  plaintiff  should  have  the  liberty  of 
within  the  stacking  coals  upon  part  of  a  close  belonging  to  the  defendant  for  the  term  of 
*fthe  »>L  seven  years,  ana  that  during  this  term,  he  should  have  the  sole  uaje  of  that  pert 
•eotion*  •  of  the  close  upon  which  he  was  to  have  the  liberty  of  stacking  coals;  and  that 
jioenee,      *fter  the  plaintiff  h  ad  x  pursuant  to  this  agreement,  enjoyed  the  liberty  of  stack* 
therefore,    ing  coals  three  years,  the  defendant  locked  up  the  gate  of  the  ehee.    The 
to  we  a      question  was,  whether  this  agreement  was  good  for  seven  yeajv, 
way  over        J#p%  (3.  J.  and  Denison,  J.,  we  of  opinion  that  it  was, 
svT'i TaVkT  6'  WlNTER  v-  Brockwbll.  K.  T.  1807,  K.  B.  8  East,  310.  q. 

er  for  stack  *n  this  case  there  was  a  parol  licence  to  put  a  shy  light  over  the  defendant^ 
ing  coala  area,  which  impeded  the  light  and  air  from  coming  to  the  plaintiff's  dwelling* 
ason  hie  house  through  the  window.  The  Court  held,  that  it  could  not  be  recalled  at 
*2°**t  pleasure  after  it  had  been  executed  at  the  dependent's  expense,  at  least  not  with* 
ins  the™*11  out  ten<Jenng  the  expenses  he  had  been  put  to;  and  therefore  no  action  lay  aa 
frame  work  for  aPrivate  nuisance  in  stopping  the  light  and  air,  &c,  and  commwicating  a. 
of  a  iky  steqeh  fron^  *he  defendant's  premises  to  the  plaintiff's  house  by  means  of  such 
Ughtagainet  skylight,     A  doubt  was  also  suggested,  which  was  stated  and  over-ruled  at 

iv*  mH  °f  the  tria*'  whether  such  a  ParQl  license  as  this  was  not  good  by  the  statute  of 
{us  kooee,  frauds  as  relating  to  an  interest  in  land. 

wuiat  6'  Farmer  v-  Rogers.  T.  T.  1755.  K.  B.  2  Wils.  26. 

writing,  In  ejectment,  the  following  case  was  rnade  for  the  opinion  of  the  Court,  *r». 

From  the    A.  B.  by  deed  indented,  mortgaged  the  lands  in  question  to  C.  D.  for  500 
eases  it  ap  years,  with  a  proviso  that  the  term  shall  cease  and  be  void  upon  payment  of 
pears  that    500/.  and  interest,  upon  a  certain  day;  some  time  after  the  day  limited  for  nay- 

lar  roodeef1"61*  ther*Qf>  A-  R  PaW  to  C-  D-  *N  principal  and  interest  due  \o  him  upon 

aetanuiee  ie thts  ^0rteage;  A.  B.  is  dead,  and  East,  the  lessor  of  the  plaintiff,  as  bis  heir 

accessary    4t  )aw,  brought  this  ejectment  agawst  the  defendant,  who  had  get  the  said 

to  make      mortgage  deed  in  bis  hands,  and  ink  possession  of  the  premises.     At  the  trial 

*  Though  a  lease  by  parol  for  a  year  and  a  halfi  to  commence  ^fter  the  expiration  of  a 

lease  which  wants  a  year  of  expiring,  is  a  good  lease  within  the  stat.,  for  it  does  not  •*> 

eeed  threo  years  from  the  making;  see  Boll.  N.  P.  177.    £p;  if  land  be  leased  to  A.  for 

a  year,  and  so  from  year  to  year  as  long  as  both  parties  shall  agree,  this  is  a  lease  for  two 

years  certain ;  and  if  the  lessee  hold  on  after  two  veara,  he  is  not  a  lessee  at  will  (as  the  old 

opinion  was),  bat  for  a  year  certain;  for  his  holding  on  is  an  agreement  to  the  original 

contract,  and  soch  executory  contract  is  not  void  by  the  statute  of  frands;  for  there  w  no 


a  regular  payment  of  rent  annually,  or  half-yearly  that  the  intent  of  the  parties  was  that 
he  should  be  tenant  for  a  year;  Cro.  Eliz,  776;  2  Salk.  413;  1  Wils.  302.  Ahbooi* 
the  stat  of  frauds  enacts,  (hat  parol  leases  for  more  than  three  years  shall  have  the  eftact 
pf  leases  and  est  tea  at  will  only,  yet  it  is  settled  that  holding  under  such  a  lease  will  opa- 
raf*  a*  *  tenancy  from,  year  fp,  year;  seo  £lajton  t.  Blakelj4  ?  f-  M*-  »• 
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fta  defendant  produced  this  deed,  upon  the  back  whoreof  there  is  this  indorse-    [  ttl  ] 
■sent  in  writing,  without  any  seal  or  stamp  to  it;  viz.  "  Received,  this —  day  the  cea 
of  March,  1798,  (being  after  the  day  limited  by  the  proviso),  of  A.B.  so  much  lraa  *»■* 
money  for  all  principal  money  and  interest  till  this  day;  and  I  do  release  the  JJi.  y^ 
said  A-  B. ,  and  discharge  the  within  mortgaged  premises  from  the  term  of  nixn{9  0f 
500years(  Signed  by  CD.  the  mortgagee."  That  the  defendant  at  the  trial  did  fond*  sat 
net  prove  that  he  hail  any  interest  in  the  term,  but  insisted  it  was  still  subsist-  oolv  erovi 
ing,  and  that  possession  was  sufficient  against  the  plaintiff,  who  must  recover  de"  l**1  » 
upon  the  strength  of  his  own  case;  and  it  was  resolved  by  the  Court,  that  be-  cw^°i^j!!L 
fere  the  statute  of  frauds  a  lease  for  years,  either  by  deed  or  parol,  might  have^jj  ^  ^ 
been  surrendered  without  deed  by  parol:   that  the  words  "  release  and  dis-  writiag ,• 
•barge  the  term  of  300  years,"  are  much  stronger  than  words  which  in  many 
cases  have  amounted  to  a  surrender,  ul  re$  magu  valeat  quam  percat.     It  ap- 
pears by  the  statute  of  frauds  and  perjuries,  that  a  lease  for  any  term  of  years 
mar  be  surrendered  by  deed  or  note  in  writing;  vide  sect.  3.  of  the  statute; 
and  the  Court  held,  that  there  was  no  occasion  for  any  stamp  duty  upon  this 
note  or  indorsement,  it  not  being  a  deed. 

2nd.  When  btdeed. 
(B)  Relative  to  the  general  requisites.! 

*  A  (tod,  therefore,  is  not  Decenary,  and  terma  <le  novo  are  often  created  even  by  will, 
and  the  rent  reserved  upon  them  will  be  parable,  on  the  ground  of  contract  to  comply  with 
the  intent  of  the  testator;  (Bee  Ab.  Lease,  13;)  and  corporation  hereditaments  will  post 
without  deed,  as  incident  to  things  oorporoil,  as  an  adrowson  appendant  will  pass  with  a 
grant  of  a  manor.  So,  if  a  parson  lease  his  rectory  or  parsonage  for  years,  the  tithe*  will 
pass  together  with  it,  although  the  rootory  be  granted  without  deed;  but  incorporeal  here* 
ditaments  in  gross  cannot  be  transferred  without  deed.  In  moit  cises,  therefore,  a  deed 
eeeeas  to  bo  essential  to  the  lease  of  them;  and.  although  it  ha*  been  doubted,  see  Canipb, 
Incumb.  337.  et  eeq.;  Bellamy  r.  Balthrop,  OaH>.  374;  Oalb.  333;  Palm.  377;  Bugg  v. 
Woodward,  Cro.  Eliz.  188. 949;  Cro.  Jac  137;  whether  a  parol  agreement  between  a  par* 
eon  and  his  pariahaner  for  tithes  may  not  be  good  fur  mare  ■  ban  one  year,  yet  U  soems  la 
be  the  latter  opinion,  that  won  parol  agreements,  all  hough  striotly  speaking  not  leases,  era 
not  good  unless  the  corn  or  other  titheable  matter,  the  subject  of  the  agreement,  is  in  esse, 
jo  which,  case  Urn  agreement  is  in  nature  of  the  sale  of  a  chattel  in  esse. 

1  Although  informal  instruments,  not  purporting  to  be  leases,  may  operate  by  way  of  de- 
mise, yet  many  reasons  easily  suggest  themselves,  why  men  sboild  resort  to  settled  tech-, 
nieal  rules  to  effect  their  intention  in  making  such  eon  tracts)  the  technical  lea*e  is  there* 
fore  usually  inwri'ing  and  by  indenture.     A  lease  by  deed  indented  consists  of  the  follow* 
iag  parts:  1.  The  premises:  2.  The  habendum  et  tenendum:  3.  The  reddendum  or  reserva- 
tion; 4,  Covenants:  and  5.  Provisos  or  conditions.     The  premises  of  a  lease  are  all  the 
Ctbat  precede  the  habendum:  i  see  Shop.  Touch.  75.    The  office  of  this  part  of  tha 
is  rightly  to  name  the  lessor  and  lessee,  and  to  oomprehend  the  certainty  of  the  thing 
demised,  either  by  express  wqrds  or  by  that  which  by  reference  may  be  reduced  to  a  cer- 
tainly, and  the  exception  or  thing  excepted,  if  there  beany.    The  recital  also,  if  there  be 
Soy,  is  for  the  most  part  oontained  in  the  premises.     A  lease  to  one  for  life,   habendum  to 
lit  sons  successively,  but  omitting  to  mention  the  sone  in  the  premises  of  the  deed,  was 
beld  to  be  for  the  life  of  the  father  only,  and  that  the  sons  should  not  take  in  possession  or 
by  way  of  remainder;  see  VYindsmore  v.  Hubbard,  Cro.  Eliz.  58.     The  premises  ongbt  la 
comprehend  the  certainty  of  the  lands  and  tenements  demised.     Land  is  noracn.  generatis 
•imum,  and  comprehends  all  speeies  of  lands;  and  aaemjna!  manor  will  pass  under  the  gen- 
eral words  messsuages,  lands,  tenements  and  heruVatnents.     If  the  thing  described  be 
aqfijciently  ascertained,  it  is  sufficient,  though  all  the  particulars  are  not  true;  »as,   if  a 
man  deiqise  his  meadows  in  B.  and  D.,  containing  ten  acres,  whoreas  they  contain  twonty 
acres,  all  the  meadows  pass.     And  if  a  leaae  describe  the  demised  land  as  meadow  land, 
no  other  evidence  is  necessary  to  prove  that  it  was  meadow  land  at  the  commencement  of 
the  term;  see  3  Taunt.  469.     The  habendum  et  tenendum  is  that  part  of  the  lease  (see 
Com.  Dig.  tit.  Fait.  E.  9.)  which  begins  with  "to  have  and  to  hold,'*  and  properly  succeeds 
the  premises.  Tho  office  ofthe  habondum  »«  to  narao  the  lessee  and  to  limit  the  certainty  of 
the  estate.     It  moy  also  abridge  or  alter  the  generality  of  the  premises.     The  tenendam 
was  formerly  need  to  denote  the  lord  and  the  tenure,  and  is  retained  merely  by  custom.     An 
exoepiion  is  a  clause  in  a  deed  whereby  the  lessor  excepts  something  out  of  that  which  ha 
has  granted  before  by  tha  deed;  and  being  tha  act  and  words  of  the  lessor,  shaU  be  taken 
etricuy  against  him;  see  Sbep.  Touch.  77.     In  every  good  exception,  these  things  must 
always  concur.  1.  The  exception  must  be  by  apt  words,  as  '*suving  and  excepting,"  He. 
2.  It  must  be  of  part  of  the  thing  demised,  and  not  of  some  other  things,    3.  It  must  be 
part  ofthe  thing  only,  and  net  of  nil,  the  greater  part  or  tbe  eifeet  ofthe  thing  granted;  an  ex- 
eeptioa  therefore,  in  a  lease,  which  extends  to  the  whole  thiag  demised  is  void.    4.  It  must 
ha  of  siaaJi  atlwajes  is  severable  fco^ftU^en^sa^H  demited,  and  aotof  aa  hpcfiaraeJe  h»«U 
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1  ***  ]  (»)  A*  to  the  stamping.*  See  ante,  vol.  7.  p.  652. 

L  '!*•  ]  IX.  RELATIVE  TO  THE  ENTRY  OF  THE  LESSEE.f 

dent.     5.  It  must  be  of  Buch  a  thing  as  he  that  doth  njccept  may  nave.,  ani  which  properly 
belongs  and  not  of  a  particular  thing  out  of  a  particular  thing.     6.  ft  mast  be   ceYtainfy 
described  and  aet  down;  therefore,  if  one  demise  a  manor,  excepting  one  ncro,   without 
getting  forth  which  or  what  acra  it  shall  be,  the  exception  is  void.  By  an  exception  in  a  Jease 
"of  all  trees,  woods,  coppice,  wood  ground  of  what  kind  or  growth  soever,"  apple  trees  are 
not  excepted,  see  4  Taunt.  316;  but  if  the  lessor   specifically  mention  apple  tree,  and  ex- 
cept all  other  trees  all  other  fruit  trees  will  be  excepted;  see  2  Roll.  Rep.  280.     Tho    red- 
dendum or  reservation  is  a  clause  in  the  lease,  whereby  the  lessor  reserves  some  new  thing* 
to  himself  out  of  that  which  he  g mated  before,  seo  Shep.  Touch.  80.  and   this  commcnly 
and  properly  succeeds  the  tenendum,  and  is  usually  made  by  the  words  "  yielding  and  par* 
ing,     and  such  liljto.     In  every  good  reservation   these  things   must  always  concur;   1.  It 
must  be  by  apt  words.     2.  It  must  be  of  some  other  thing  issuing  or  coming   out  of  the 
thing  granted,  and  not  a  part  of  the  thing  itself,  nor  of  some  thing  issuing   out  of  another 
thing.     3.  It  must  be  of  each  a  thing  whereunto  the  grantor  may  have  resort  to  distrain.    4. 
It  must  be  made  to  one  of  the  grantors,  and  not  to  a  stranger  to  the  deed,*  teo  4  Taunt.  23» 
A  lease  at  entire  rent  where  part  of  the  lands  cannot   be   legally  demised  is  void  for  the 
whole;  see  3  Esp.  Rep.  78.     A  covenant  is  a  clause  of  agreement  contained  in  the  lease, 
whereby  cither  party  is  bound  to  do,  'perform,  or  give  somo  hing  to  the  o  her.     A  condition 
or  proviso*  is  a  dense  of  restraint  in  the  lease,  which  is  commonly  expressed  by  the  words, 
^provided,"  or  "provided  always,"  or  words  similar;  see  Co.  Lit.  25.     A  lease  by  deed, 
Jike  any  other  deed,  roust  be  written  (or  it  h  presumed;  pruned;  for  it  may  be  in  any  char* 
aeter  or  language);  But  it  cannot  be  upon  woods,  leather,  cloth,  or  the  like,  but  only  upon 
•  parchment  or  paper;  for  the  writing  (or  printing)  upon   them  can  be  least  vitiated,    altered 
or  corrupted.     It  must  also  have  the  scgular  stamps  imposed  upon  it  by  the  several  statute* 
for  the  increase  of  the  public  revenue. 

*  Ttoe  cases  on   the  subject  of  stamping  deeds  4>a* ing  -been  collected   in  prior  pasts  of 
Uria  work  (see  references  sepra),  it  will  only  be  requisite  to  subjoin  in  this  place  the  clou* 
see  in  the  68  Geo.  &  c.  184.  applicable  to  Leases.  The  following  duties  are  enforced  upon 
leases  for  Uvea  or  years:  For  every   lease  granted  in  consideration  of  a  sum  of  money  by 
way  of  fine  or  premium,  without. any  yearly   rent,  or  with  any  yearly  rent  under  20/.,  the 
eame  duty  as  for  the  conveyance  or  sale  of  lands  for  a  sum  of  money  of  the  same  amount 
^except  leases  for  a  life  or  lives,  not  exceeding  three,  or  for  any  term  of  years  determina- 
ble with  a  life  or  lives  not  exceeding  three,  by  whomsoever  granted;  and  also   leases  for  a 
term  absolute  net  exceeding  twenty-one  years,   granted  by  ecelesiatical  corporations  ag- 
gregate or  sole).     For  every  lease  at  a  yearly  rent,  without  any  sum  of  money   paid  by 
way  of  fine  or  premium,   where  the  yearly  rent  shall  not  amount  to  20/.,  1/.;  where   the 
sum  Shall  amount  to  20/.  and  not  to  100/.,  1/.  10s.  lo  100/.  and  not  to  200/.,  2/.;  to  2001. 
and  not  to  4*0/.,  3/.;  to  400/.  and  not  to  600/..  4/.;  to  6001.  and  not  to  8001.,  51.;  to  800!. 
and  not  to    1,0001.,  61.     For   every  lease  with  fine   or  premium,  and  also  a  yearly    rent 
amounting  to  201.  and  upwards,  both  the  ad  valorem  duties  payable  for  a  lease  in  conside- 
ration of  a  fine  only,  and  for  a  lease  in  consideration  of  a  rent  only,  of  (he  same  amount 
(except  the  cases   above  excepted)  for   leases  not   otherwise   charged,  II.  15s,;  for  the 
counterpart  of  any  lease,  charged  with  a  duty  not  exceeding  1)..    the  same  duty    as  the 
lease;  for  the  counterpart  of  every  other  leas**,  II.  10s.;  and  when  the  lense,  (together  with  the 
schedule,  receipts,  &c.)  shall  contain  2,160  words,  or  upwards,  a  fuither  progressive  duty  of 
II.  for  every  quantity  of  1 ,080  words.  All  agreements  not  under  seal,  where  the  matter  thereof 
Jhall  be  of  the  value  of  201,  and  upwards,  are  by  the  same  statute  charged  with  a  duty,  where 
the  same  shall  not  contain  more  than  K080  words,  of  II.;  where  the  same  shall  contain  mote 
'*  than  1,080  words,  11.  15s.;and  l°revft  entire  quantity  of  1 ,080  words  over  and  above  the 
first  1,080,  a  further  progressive  dut^^f  11.  5s.;  exemption  from  the    preceeding  and  all 
other  stamp  duties,  memorandum  or  agreement,    for  granting  a  lease  at  rack   rent  of  any 
messuage,  Jand,  or  tenement,  under  the  yearly  rent  of  51.;  every  schedule,  invenvtory,  oj 
catalogue,  of  any  lands,  hereditaments,  or  of  any  fu  niture,  fixtures,  or  other  goods  orefr 
fects,  or  containing  the  terms  and    conditions  of  any  proposed  sale  or  lease,  or  the  cq pac- 
tions and  regulations  for  the  cultivation  or. management  of  any  farm,  lands,  or  other  pro- 
perty, leased  or  agreed  to  be  leasod,  or  containing  any  other  mutter  or  matters  of  contract  qc 
stipulation  whatsoever,   which  shall  be  referred  to,  in,  or  by,  and  be  intended    to  be  need 
or,  given  ia  evidence  aa  part  of  or  as  material  >.o  any  agreement,  lease,   deed  or  other  in- 
strument, charged  with  any  duty  by  Schedule  Part  1.,  bnt  which  shall  be  separate  and  dis- 
tinct from,    and  not  endorsed  on  or  annexed    to     such   agreement,  lease,  deed,  or   other 
instrument,  is  subject  to  the  stamp  duty  of  II.  5s.;  and  it  the  same  shall    contain   2,160 
words  or  upwards,  then    Category  entire   quantity  of  1,080  words  contained  therein   over 
and  above  the  first  1,080  words,  a  further  progressive  duty  of  11.  5s. 

1  By  the  execution  of  the  deed  on  the  part  of  the  lessor,  and  the  delivering  of  the  lease 
to  the  lessee,  all  the  engagements  consequent  upon  the  contract  seem  to  be  binding  upoa 
tjiepanjas  by  force  or.  the  privity  which  the  iay?  instantly  creates.    Tho  lessee  is  oecefs 


LEASE.— A<rtgnm«n/  o/  W 

X.  RELATIVE  TO  THE  ASSIGNABLE  QUALITIE8  OF  A        [  I**  ] 
LEASE,  AND  THE  EFFECT  OF  MAKING  AN  ASSIGN* 
MENT* 

diftgly  bound  thereby  to  pay  the  rent  reserved,  although  he  never  enter  or  oectpy,  bcaiftet) 
where  there  is  no  impediment  to  hie  enjoying  the  possesion,  the  rent  b  dee  by  vtrtae  of  the    -i 
contract,  see  Holt>  190:   and,  on  the  other  hand  the  lessor  baring  dooe  every  thing  in  his 
power  to  divest  himself  of  the  possession,  and  to  transfer  it  to  the  lessee,  such  an   interest 
is  transferred  before  the  entry  of  the  lessee,  who  may  at  any  time  enter  into  possession,  u 
well  after  the  death  of  the  lessor   as  before;  it   id,  moroover,  soch  an  interest  as  ho  may 
before*  entry  grant    dver  to  another,  or   if  he  dies  before  entry,  it  will  go  to  his  executors 
or  administrators.     So,  if  the  lease  is  made  to  two  jointly,  this  interest,  before  the  entry  of 
either,  wi  I   sftfvlve,  or,  npen  the  death  of  one  of  them,  to  the  other  and  bis  exec  a  tors  or 
administrators,  any  of  whom  may  enter  al  pleasure  and  rcdoce  the  contract  into  actnal  ex- 
ecution; see  Lit t.  46.  b.  51.  b.  270    b.;  Eliz.  12"/.     And  further,  where  A.  made  a  lease 
ft>r  years,  to  begin  after  a  prior  lea«e,  and  at  the  end  of  the  time  a  stranger  entered  before 
the  lessee,  it  was  held  that  the  lessee  might  grant  over  his  term  before  n  4  entry;  see  Cro.* 
El'uL  275.;  Cro.  Eliz,  15.     So,  in  a  similar  case,  where  a  lease  was  limited  to  commonee 
after  an  estate  for  life,  and  the  lessee  for  years  was  considered  at  liberty  to  assign  bis  in- 
terest notwithstanding  hia  disseisin;  see  2  Brow nl.  233;  1    Keb.  164;  and. this  offends  no- 
rule  of  law;  for  the  lease  being  only  in  force  by  virtue  of  the  contract,  there  is  no  soch  ti- 
tle'to  the  possession  transferred  as  may  give  a  right  of  entry  or  a  right  of  action  to  tho  as- 
signee in  cases  of  disputed  possession.     It  is  tho   best  way.  however,  for  the  lessee  to  en- 
ter as  sotm  as  he  has  the  power  of  so  doing,  for  if  the  lessor  enters  a  fine  before  the  entry 
of  the  leasee,  and  five  years  elapse  after  the  lessee's  right  accrues  before  he  enters,  ther 
term  will  be  barred,  see  Pollexf.  545}  Rep.  123)  and  in  the  case  of  entry  by  a  stranger    . 
before  the  lessee  enters,  it  is  juid  that  no  action  of  covenant  lies   against  the   lessor,  be- 
cause the  lessee  never  was  a  lessee  in  privity  to  have  that  action.     Before  entry,  likewise, 
tfie  lessee  can   maintain  no  possessory  action,  such  as  trespass   or   ejectment;  and  it   has 
been  determined  that  the  confession  of  lease,  entry,  and  ouster,  at  the  trial  in  an  action  of 
ejectment,    does  not  extend  to  this  kind  of  entry  which  is  necessary  on  a  farming  lease; 
see  1  Sid.    223;  Campb.  209.     After  the  entry  of  tbo  lessee  the  title  to  the   possession  is 
complete,  and  a  relation  of  a  more  general  nature  takes  place  between  the  parties,  called 
tne  privity  of  estate.     By  virtue  of  inn  relation    the  lesce  may  maintain  actions  of  tres- 
pass or  ejectment,  or  any  other  act/on  of  a  possessory  nature,  and  for  thi«  reason  he"  is  no* 
longer  privileged  as  to   assigning  his  interest   when   out   of  possession  by  actual  ouster, 
beeause  by  soch  assignment  an   actnal  right   of  entry  and  action  would  be   transferred*  asf 
much  as  in  cases  of  the  ouster  of  the  freehold.    In  the  case  of  the  Crown  some  distinc- 
tions most  be  noticed;  it  is  clearly  settled  that  there  can  be  no  disseisin  of  the  property  of 
toe  crown;  but  the  lessee  of  the  King  may  be  ousted  of  his  possession,  and,  therefore,  he 
may  have  an  ejectment;  but   since  the  possession  is   not  taken  oat  of  the  crown,  he  may, 
notwithstanding  the  duster,  assign  over  his  term   to  another;  see  Owen,  16.     In   a  recent 
case  the  Cottfrt  of  Kirfg*s  Bench   considered   the   execution  of  the  lease  without  entry  by 
the  lessee   merely  a*  the  inception  of  the  title  to  the  lessee,  which  he  might  or  might  no* 
adopt  or  perfeot  at  his  election;  arid  fhey  said  that  although  the  interest  transferred  by  ther 
deed  would,  upon  soch  election,  be  nvaUubU  from  the  time  of  execution,  and  even  without 
entry    was  capable   of  being  granted    over,  yel    it  was  no  part   of  the   estate   intended 
to  be  granted,    which   till     entry    by    the   lessee,   still    remained    With   the    feasor;    sear 
Barnwall  and  Alderson,  594;  but  this  must  be  understood  with- reaped  to  third  persons,  or 
to  soch  nets  of  the  parties  as  require  the  privity   of  estate  to  make  them  Valid.     On   iMf 
principle  if  was  observed  by  the  Court  that  Littleton's  (see  sect  459.)  doctrine  respecting 
leases  rested,  namely,  that  a  release  by  the  lessor  to  the  lessee  could  not  operate  to  ehlarge 
the  estate  of  the  lessee  till  actual  entry:  and  this  gA   said  was   confirmed    by  what  was 
sa.'d  in  trie  5th  Rep.  124.  b.  and  by  tho  conclosiol^r  the  sixth   resolution  in  the  ease  of 
Isham  v.  Morrice,  see  Cro.  Ca\  110;  that  if  the  lessor  grants  the  reversion  by  that   namef 
before  the  lessee  enters,  nothing  passes. 

*  In  addition  to   what   is  stated,  ante,  vol.  7.  tit.   Covenant,  the  following  observations 
may  be  useful:  The  privity   of  contract  is  peculiar  to  tho  contracting  parties,  and  remaios 
unaltered  notwithstanding  any  change  in  their  respective  interests;  neither  will  it  determine 
with  tne  death    of  eituer,  but  descends  or  is  transmuted  to  their  legal  representatives;  but 
the  privity  of  estate  endures  no  longer  than   the  possession  is  with  the  lessee,  and  is  des- 
troyed by    any  change  in   the  disposition  of  tne   immediate  je version-     There  are  three* 
wnya  in  which  the  contract  may  undergo  a  material  alteration;  tho  first  is,  when  the  lea- 
see assigns   his  term,  the   second  when   the  lessor  assigns   the  reversion,  and  the  third  iV 
when  the  lessee  has  assigned  his  term*   and  likewise  the  lessor  his  reversion*  when  both  thsr 
ten.int  aHd  the  reversioner  will  be  strangers  io  the  original  contract.     These  two  lust  cases 
may  be  considered  as  one,  since  no  distinction  affects  one  of  them  which  doe«  not  also  af-» 
feet  tho    other,  for  the  circumstances  of  the  reversion  being  granted  over  by  the  lessor  nr 
an  important   distinction  in  bath.     Our  consideration,   therefore,   may  be  confined    to  two; 
points;  first,  the  assignment   of  the  term,  and  second,  the  assignment  of  the  reversion  —- 
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rant  aot*  "'er  Cur-  Although  leases  (reserving  a  rent  Hot  less  than  two-thirds  of  the 
lose  than  improved  value)  may  be  created  by  parol  for  a  term  not  exceeding  three  years, 
two-thirds  yet  suctr  lessee  cannot  assign  by  parol. 

of  the  is*  2.  Buck  v.  Ptoitirs.  H.  T.  1772.  fc.  B.  5  Btftr.  S&&7. 

*">Ted  **  The  qtiestion  tfas,  whether  dn  ftssigninetit  ol  a  lease  bv  a  note  id  writing 
•Veated  b?*  though  neither  sealed,  delivered,  or  stamped,  was  good?  Lord  Mansfield  told 
|  ]££  S  the  counsel  that  a  point  had  occurred  to  the  Court,  which  bad  not  been " 
parol  for  a  tioned  in  the  argument,  which  vMs  tilts:  if  the  indorsement  by  the  es~ 
tilth  not  ex  carried  a  tegal  interest  in  the  term  to  Pentnton,  from  E.  F.,  and  P.'s  h 
blading  flight  to  Fry  hbd  a  like  effect,  then  Fry  had  the  whole  lease  hi  him;  and  by 
three  year**  the  statute  of  frauds  it  may  be  assigned  by  a  note  in  writing,  and  such  a  note  in* 
vat  such  writjog  nee<j8  not  to  be  either  sealed,  or  delivered,  or  stamped,  as  a  dsfed  most; 
not  uatai  am*  *"s  ^rdshtp  mentioned  a  case  in  the  common  pleas*  in  Trinity  term,  1755, 


la  reqeunte  Wilson,  in  his  2nd  volume,  p.  36.  He  says  it  was  resolved,  "  that  it  -appears 
aUmmeot  **y  lne  *tatute  of  frauds  and  perjuries,  that  if  a  lease  for  any  term  of  yeers  be* 
it  may  be  created  by  writing  without  deed,  the  same  may  be  surrendered  by  deed  or 
by  an  v  note  note  in  writing;  and  the  Court  held,  that  there  was  no  occasion  for  any 
in  writing  stamp  duty  upon  the  note  or  indorsement,  it  not  being  a  deed.9'  So,  in  the 
not  purport  present  case,  the  legal  interest  in  this  term  might  be  assigned  by  a  note  ia 

tog  to  ba  a  «-.-:#  jm* 

re^tVes°ao  &  BastY  V.  ParRt,  E.  T.  16«3.  C.  P .  4  Let.  15*. 

aaaling  or       Covenant.    The  plaintiff  declared  on  a  lease  made  by  him  to  the  defendant, 
delivery*    Nov.  1, 29  Car.  2.  for  16  years';  and  that  the  defendant  covenanted  not  to  build 
Though  if  Upon  a  certain  parcel  of  the  ground  demised  to  him,  and  assigns  for  breach  his 
nme t°  ou^nS  "P011  lne  •*"*  ParceT.     The  defendant  pleads,  that  the  plaintiff  was* 
*?  th0  ra    possessed,  by  virtue  of  a  term  for  more  than  thirty  years  made  to  him  by  the 
version  af  mayor  and  commonalty  of  London*  and  being  so  possessed,  demised  to  the  de* 
ter'aa  an    feodant;  and  that  after,  but  before  the  breach  assigned,  the  plaintiff  granted 
dar  laaja.it  (he  reversion  to  J.  S.,  to  which  grant  he,  the  defendant,  attorned.     Hereupon 
m**  ••  ty  the  plaintiff  demurred  generally;  and  the  points  intended,  Were:  1.  vYhethef 
^"^4         the  covenant  pass  by  the  grant  of  the  reversion  to  the  grantee*  for  then  the* 
action  will  not  lie  for  the  grantee,  in  whose  name  it  was  brought,  or  whether 
the  covenant  remain  not  with  the  assignor?    2.  Whether  the  covenant  be  net 
transferred  with  the  land  by  the  assignment  at  common  law,  as  an  appurtenant 
to  the  estate,  it  being  a  covenant  concerning  the  estate?     But  the  Court  deli- 
vered no  opinion  as  to  these  points,  because  the  assignment  of  the  reversion 
being  not  pleading  to  be  by  deed,  it  was  void  for  that  reason,  notwithstanding 
the  attornment.     For  this  reason  judgment  was  given  for  the  plaintiff, 

1.  After  tha  absolute  assignment  of_ta  term,  the  assignee  becomee  responsible  for  the 
payment  of  renti  and  the  performances  alt  sach  covenants  as  may  ba  deemed  parcel  af 
the  original  contract.  Tha  general  nawe  of  these  covenants  may  be  ei plained  in  a  few 
words:  if  they  relate  to  a  thins;  in  eaae  apon  the  land,  and  tend  to  support  the  premises, 
as  for  example,  a  covenadt  to  repair,  they  bind  the  assignee,  though  ha  should  not  bar 
named;  if  they  relate  only  to  the  performing  some  act  de  novo  apon  tha  land,  tha  cense" 
qnences  of  which  k.  permanently  beneficial  to  it,  they  are  not  considered  part  of  tee 
contract,  so  as  to  bind  the  assignee  without  naming  him;  all  other  covenants*  tar  tha  per- 
formance at  collateral  acts  bind  only  the  covenanting  parties  and  their  representatives, 
even  where  the  word  assigns  id  inserted  in  the  covenant.  It  maw!  ba  remarked,  however, 
that  if  the  assignee  ia  bound  to  the  performance  of  sach  covenants  as  have  bean  mentro*> 
ad,  ho  is  entitled  also  to  the  benefit  of  sach  covenants  on  the  part  of  the  lessor  aa  raa  whaV 
tha  land.  Thore  are  several  ways  by  which  a  person  may  become  an  assignee;  tha  as- 
signee of  a  bankrupt  or  insolvent  debtor  are  assignee*;  so  also  are  judgment  eredrtOT* 
where  the  term  is  taken  in  execution,  and  tenants  by  statute  merchant  or  elegit;  aaa  * 
Rap.  17.  a.;  as  also  of  executor  and  administrator;  all  these  may,  for  a  present,  ba  considV 
ered  assignees  by  consequence  of  law,  although  seme  distinctions  exist  between  tbaea, 
which  will  be  mentioned  in  tha  sequel*  Besides  those  there  aaa  mare  obvieue  me  dee  of 
assignment,  by  dead  ar  etberwiss* 
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XII.  RELATIVE  TO  THE  TERMINATION  OF  A  LEASE. 

(A)  Bt  cancelling.* 
(B)  By  condition  indorsed.!  [  1S6  ] 

(C)    By   EPPLUXION   OF   TIME.t 

Harding  v.  Crethorn.  M.  T.  1793.  K.  B.  1  Esp.  57. 
Assumpsil  for  uae  aad  occupation.     The  evidence  disclosed  that  the  defend-  Whew  (he 
•ant  had  held  (he  premises  by  lease  under  the  plaintiff,  which  lease  expired  in  UH*  "  eE 
Juno,  ltti.     During  the  continuance  of  the  lease  the  premises  had  been  let  £?*  *% 
so  an  under-tenant,  who  had  continued  in  possession  after  the  lease  expired;  ^JJJJJJJ 
and  the  question  was  whether  he  had  been  accepted  bv  the  plaintiff  the  lessor,  liable,  aa 
as  his  tenant,  or  whether  the  defendant  still  continued'liable  to  the  rent  accru-  lew  he  de 
ed  after  the  tern  expired,  and  during  the  time  the  under-tenant  had  continued  Hter  ep 
*n  poaseaaioa?     Lord  Keayon,  C.  J.     When  a  lease  has  expired,  the  tenant's  «"»&!* 
xespoasi bility  it  not  at  an  end;  for  if  the  premises  are  in  possession  of  an  un-  J^EaE 
4fer-teaa  at,  the  landlord  may  refuse  to  accept  the  possession,  and  hold  the  ori-  mt99tl  ir 
gtnal  lessee  liable;  for  the  lessor  is  entitled  to  receive  the  abr-olute   possession  the  lead 
«i  the  QOid  of  the  term.     But  it  may  be  proved  that  the  lessor  had  accepted  tha  »*"*  »• 
undertenant  as  his  tenant,  as  by  his  having  accepted  the  key  from  the  original  •^^^•J* 
leasee,  while  the  under-tenant  was  in  possession,  by  his  acceptance  of  real  {jT >jfjtj 
fi-om  him,  or  by  some  act  tantamount  to'it. 

(D)    Br  FORFEITURE. § 

(See  th*.  Conditions;  Covenant;  Ejectment;  Waste.) 

*  "Hie  erasure  er  cancellation  of  a  lease  wilt  not  operate  as  a  surrender  or  extinguish* 
latent  of  the  estate;  even  before  the  statute  of  frauds  it  seems  to  have  been  held,  that 
where  a  thing  lying  in  livery  wis  granted  by  deed,  as  the  deed  was  not  the  essence  of  the 
grant,  its  detraction  weald  not  follow  upon  the  destruction  of  the  deed,  though  it  was 
Agreed  to  be  otherwise  of  things  lying  in  grant,  the  conveyance  of  which  could  consequent- 
ly only  be  evinced  by  the  deed;  see  case  abridged,  ante,  vol.  7.  pp.  728,  729. 

t  A  lease  may  also  be  determined  by  force  of  a  condition  indorsed  upon  the  back  there* 
of,  if  ft  be  before  ihe  unseating  and  delivery,  as  well  as  by  forco  of  a  condition  within  the 
deed;  MeeCro*.  Jac  464.  It  is  now  clearly  held,  that  to  avoid  the  consequences  af  bank- 
ruptcy, Jandferd  may  insert  a  cjaase  that  the  Itase  shall  determine  on  the  bankruptcy  of 
the  tenant;  see  1 5  Yes.  258.. 

t  the  com  men  means  whereby  a  lease  determines  is  by  the  period  expiring  for  which  the 
lands,  fee  were  demised.;  or  upon  the  contingency  happening  that  was  to  create,  as  it  were, 
each  period. 

§  Forfeiture  may  take  plate  either  by  seme  act  in  law  which  is  inconsistent  with  the  in- 
terest supposed  to  be  demised,  or  by  the  breach  of  a  condition,  which  may  give  a  title  of 
re-entry,  or  make  the  lease  itself  ipso  facto  void.  The  only  conveyance  by  which  a  les- 
see for  years  can  create  a  forfeit* re  of  hi*  estate  b  a  feoffment,  because  it  is  the  only  way 
in  which  be  can  create  a  freehold  by  disseisin.  To  mnko  a  feoffment  valid  nothing  is 
wanting  but  the  possession,  and  when  the  feoffor  has  it,  though  it  bo  but  a  naked  one,  the 
livery  will  create  a  freehold  by  disseisin.  It  is  for  this  reason  that  a  fine  is  said  to  be  a 
forfeiture;  for  a  feoffment  is  requisite  to  create  a  previous  freehold  by  disseisin,  for  the  pur- 
pose of  levying  a  fine;  but  if  such  a  fine  is  levied  by  the  tenant  for  years,  an  entry  1s  ne- 
cessary to  avoid  the  estate  for  years,  and  if  the  reversion  is  conveyed  over  before  any  en- 
try, it  seems  that  the  forfeiture  cannot  be  taken  advantage  of  by  the  entry  of  the  grantee 
of  the  reversion,  because  a  right  of  entry  cannot  be  transferred;  see  12  East,  444.  If, 
however,  the  lessor  doe*  not  enter  for  the  forfe^ve,  it  seems  that  he  ia  entitled  to  five 
years  after  the  term  ended,  to  avoid  the  fine;  see  s^Baym.  219;  Comb.  78.  if  a  tenant 
for  years,  the  reversion  or  remainder  being  in  the  iRig,  making  a  feoffment  in  fee,  this  is 
aforfei'ure,  although  no  reversion  or  remainder  can  be  divested  out  of  the  Kin*;  and  the 
reason  given  is  in  respect  of  the  solemnity  of  he  feoffment  by  livery  tending  to  the  King's 
disherison;  see  Co.  Liu.  251.  b.  So,  if  the  lessee  sues  a  writ  or  resorts  to  a  remedy  which 
claims  or  supposes  a  right  to  the  freehold;  or  where,  in  an  action  grounded  on  the  lease, 
he  resists  the  demand  under  the  pretence  of  a  higher  interest  in  the  land;  or  if  he  acknowl- 
edges the  fee  to  be  in  a  stranger;  he  is  estopped  by  the  record  from  claiming  any  thing  un- 
der the  lessor;  see.  8  Leon.  169;  Moore,  211;  Gouldsb.  40;  Godb.  104;  4  Leon.  8;  Dy. 
209.  pi.  21.  In  marg.;  2  Leon.  52;  Co.  Litt.  839.  Conditions  for  re-entry  and  provisos 
for  the  cessation  of  terms,  usually  relate  to  the  non-payment  of  rent,  the  commission  of 
waste,  or  the  alienation  of  the  lease,  without  the  licence  of  the  lessor.  Such  conditions, 
as  they  tend  to  the  defeasance  of  the  estate  before  its  natural  termination,  in  many  cases 
in  which  the  law  itself  has  provided  an  adequate  remedy,  are  regarded  with  some  degree 
of  jealousy.  Whenever  a  condition  is  reserved  for  non-payment  of  rent,  the  utmost  preci- 
sion Is  required  by  the  common  law  in  the  performance  of  certain  previous  ceremonies,  of 
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I  MCT  1  XIV.  RELATIVE  TO  THE  RENEWAL  OP  LEASES  • 

(As  to  the  renewal  of  leases,  see  ante,  lit.  Covenant.) 

order,  to  enable  the  lessor  to  take  advantage  of  it.     There  most  be   a  demand   made 
*  -the  rent,  although,  by  special  consent  of  the  parties,  a  re-entry  may  be  for  default  of  pay- 

ment without  any  demand ;  see  Bro.  Abr.  Demannde.  19;Kelley.  69;  Bro.  Abr.  Cond.  X16£ 
Ab.  Entry  Congeoble,   2.  14.  39.     The  demand   most  be  of  the  precise   rent  dne;  aee  1 
Leon.    804;  Cro.  Eliz.  809;  Cro.  Jac.    890;  1  Roll.  Abr.  867.     The   demand   most  b» 
•    made  upon  the  land;  if  there  be  a  house  npon  it.  the  demand  must  be  made  there t  aoel 
-where  there  is  no  bouse*  it  most  be  made  npon  the  most  notorious   plaee  upon  the  land* 
It  must  be  made  npon  the  precise  day  when  the  rent  is  due  and  payable  by  the  lessee;  see 
Cro.  Eliz.  73.     The  rent  must  be  demanded  a  convenient  time  before  sunset,  although  the 
rent  he  not  due  till  the  last  moment  of  the  natural  day.     A  demand  must  be  made  m  fact, 
and  so  averred  in  pleading,  although  no  one  should  be  on  the  land  ready  to  pay  the  res*; 
see  1  Roll.  Abr.  458.     If,  after  all  fehcse  relishes  have  be<»n  performed,  the  tenant  reiasea 
to  pay  the  root,  then  the  reversioner  is  entitled  to  take  advantage  of  the  condition  for  re- 
entry by  the  common  law;  see  1  Sannd.  287.  a,  n.  16.  and  orig  nally  must  actually  have 
.entered  to  avoid  the  lease;  see  1  Yen.  332.     The  law,  however,  on  this  point,  has  under- 
gone considerable  modification?,  although ,    in  trial*  of  actions  of  ejectment,    the  rote  fbv 
confessing  lease,  entry,  and  onsler,  was  introduced,   yet  in  the  case  of  forfeitures   by  is)* 
breach  of  conditions  for  re-entry,  and  actual  entry  was  formerly  considered  necessary,  asi 
much  as  for  the  purpose  of  avoiding  a  fine.     The  law  continued  to  remaio  so  till  th*  caaa 
of  Withers  v.  Gibson,  25  Car.  2.  3  Heb.  218;  in  which   Lord  Hale  ruled  the  law  to  ba 
'    '  .otherwise,  and  held  the  confession  of  lease,  en'ry,  and  ouster,  sufficient.     In  all  these  eas- 
es of  forfeiture,  or  other  cessalion  of  the  lessee's  estate,  the  lessor  has  a  power  to  re-enter. 
But  this  right  may  be  waived  by  an  act  of  the  lessor,   indicating  hit  intention  of  not  avail- 
ing himself  of  his  privilege.     Thus  acceptance  of  rent  up  to  a  time  subsequent  to  the  for- 
feiture, if  received  as  rent  under  the  lease,  and  not  as  a  penalty  incurred,  or  as  a  satisfac- 
tion for  the  time  since  occupied  by  the  tenant,  is  a  waiver  of  any  previous  forfeiture;  sea 
>Cowp.  243.     So  where  a  lessor  brought  an  action'  of  covenant  on  a  proviso  of  re-entry1. 
It  was  holden  to  be  a  waivor  of  the  right  to  enter,  as  it  was  an  admission  that  the  lease  stilt 
subsisted;  see  Esp.  Nisi  Prius,  463.     But  where  the  lease  is  absolutely  void,  nothing  im- 
plied can  amount  to  a  confirmation  of  it,  or  be  deemed  a  relinquishment  of  the  lessor** 
right  to  enter;  as,  if  a  tenant  for  life  grant  the  premises  for  a  longer  terra  than  the  duration 
of  his  own  interest,  this  demise  being  of  course  void,  no  acceptance  of  rent  by  the  person 
next  entitled  can  bo  a  confirmation  of  the  lease  so  granted;  for  being  void  at  its  creation, 
no  subsequent  act  can  establish  it;  see  Doug.  50.  52.  n.;  Cowp.  482.     And  where  Iwssee 
entered  under  a  void  lease,  it  has  been  ruled  that  he  shall   not  be  deemed  even  tenant  at 
will,  but  merely  -at  sufferance,' and,  therefore,  not  entitled  tp  any  notice  to  quit;  see  E*p» 
Nisi  Prius,  464.     This  doctrine,  however,  of  law,  mast  be  understood  not  to  extend  to  the) 
case  where  the  person  la  remainder  has  received  rent  of  the  lessee,  which  is  an  acknowl- 
edgement of  the  tenancy,  and  entitles  him  to  notice;  see  7  Term.  ttep.  83.     And  where 
the  lease  is  not  absolutely  void,  bat  voidable  only,  tho  lessor  must  show   by  some   explicit 
.act  that  be  means  to  take  advantage  of  bis  rght ;  see  Co.  Litt.  211. 

*  Althongh  at  law  the  renewed  lease  is  the  demise  of  an  interest  unconnected  with  the 
prior  lease,  and  tho  lessor  may  choose  another  tenant  without  any  reference  to  the  old 
contract,  yet  it  has  been  determined  in  equity,  that  if  a  trustee,  executor,  or  guardian  pf  a 
lease  for  his  own  benefit,  the  Court  will  direct  it  to  be  for  the  use  of  the  cestui  que  trutt, 
or  other  person  heneficially  interested.  So,  where  one  partner  treated  privately  for  the  pre- 
mises, where  the  joint  trado  was  carried  on  for  h'u  own  individual  benefit,  and  obtained  a 
new  lease  in  bis  own  name,  it  was  held  that  the  renewed  lease  was  in  trust  for  the  partnership; 
17  Ves.  8Q2.  If  a  person,  jointly  interested  with  an  infant,  obtains  a  renewal,  and  the 
lease  proves  beneficial,  he  shall  be  held  to  have  acted  as  n  trustee  for  the  infant;  but  if  U 
proves  otherwise,  be  must  take  the  "fjfcf  thp  loss;  see  1  B.  &  P.  376;  4  Bro.  C.C  Ten- 
ant's right  of  renewal  is  neither  a  cetefin  nor  a  contingent  interest  in  law,  because  it  de- 
pends npon  the  will  of  the  lessor,  whether  he  will  renew  or  not;  but  in  the  case  of  peases 
from  the  crown,  ecclesiastical  corporations,  or  others,  where  the  tenure  is  of  ancient  date, 
and  where,  if  the  tenant  is  willing  to  pay  the  fine  demanded,  there  is  no  probability  of  hit 
being  removed;  the  tenant  right  of  renewal,  as  it  is  called,  is  so  far  considered,  that  it  in- 
fluences the  price  ofBuch  leasehold  properly  in  sales,  and  makes  it  a  proper  object  of  mort- 
gages and  settlements;  and  in  equity  the  renewed  lease  will  be  taken  to  bo  the  originnl  lease 
continued,  for  the  sake  of  protecting  all  legal  estates  and  interests  carried  out  of  the  ol< 
lease  upon  the  supposition  of  its  renewable  nature;  see  Bro.  P.  C.  488;  Amb.  719;  18 
Ves.  258;  17  Ves.  302;  1  Ves.  276.  Therefore,  where  a  person  who  has  onlv  a  partial 
interest,  as  tenant  for  life,  mortgagor  or  mortgagee,  from  the  circumstance  of  his  being  in 
possession,  takes  the  opportunity  of  renewing,  such  renewal  shall  be  for  the  beneEtof  him 
tLlmreTerS,°n;  Me  Ba.c* Abr'  Lea8e'  Ed-  Gwillim.  A  reversionary  lease  obtained  »nder 
thTi ''me.  Clrcnmstance»  »  Within  the  same  equity;  and  it  bus,  therefore,  been  determiqed, 
awn  ™«. ITa  &° blVriF*  ')'  nor  a  P^luiser  from  him  wM  notice,  should  hold  it  toifeeir 
.own  use    see  9  Ves.  583.     Lastly,  w here  persons  wIm   have  had  no   connection  v*itb  the 
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feiLM**  v.  Hoare.  M.  T.   1691.  K.  B.   1   Salk.  275;  S.  C.  Carth.247.      If  aeencnr 

This  was  an  action  of  debt  for  rent  on  an  indenture  of  lease  for  forty  years. rent  leas* 

*rhc  defendant  pleaded  that  a  year  before  the   plaintiff  made  a  lease  forty  d*>€*Dblop 

years  to  A.  virtute  cujua.     A.  entered  and  was  possessed;  and,  though  the*^  £JtDe 

defendant  did  afterwards   enter,  yet  he  was  accountable  to  the  said  A.     It  reversion, 

was  argued,  that  the*  second  lease  was  void  for  the  first  thirty-nine  years,  and  and  ii  for* 

sb  was  the  reservation;  and  that  here  was  no  estoppel,  because  the  last  of,ODferP#,i 

the  forty  years  passed  by  the  lease;  see  Plow.   422.   453;  Inst.  47.     Where  JJ^J^* 

tenant  pur  autre  tn>,  made  a  lease  for  years  by  indenture,  and  afterwards  pur-  r  too   r 

chased  the  reversion;  and  it  was  held  that  the  lease  ended  by  the  death  of  pur  ^  py  ^d 

&uire  vie;  so  is  3  Cro.  707.     Per  Holt,  C.  J.     The  reason  of  the   case  in  1  first  few, 

last,  is,  because  tenant  for  life  has  a  freehold,  which  is  a  greater  estate,  and  it  will  ope 

the  lease  will  need  no  estoppel,  if  the  life  endure.     But  in  this  case  the  lease  tate  partly 

must  necessarily  be  void  for  thirty-nine  years,  unless  made  good  by  estoppel;  by  estoppel 

and  that  a  lease  for  years  may  operate  and  take  effect  as  to  part  by  estoppel,  J*  c^yey 

and  as  to  the  residue  by  passing  a  real  interest,  is  very  plain  from  the  case  of  ing  an  m 

concurrent  leases,  which  arc  all  of  them  as  to  part  good  by  estoppel,  and  a  terest,  and 

rtnt  reserved  thereon.  "   the  !«•*>* 

_-  *  entitled 

XVI.  RELATIVE  TO  UNDER  LEASES.f  Turfed* 

•(As  to  sub-lessee  being  liable  on  covenants  in  lease,  see  ante,  tit.  Covenant.)  dnring  the 
1.  Burn  v.  Richardson.  H.  T.  1813.  C.  P.  4  Taunt.  720.  fint  lease, 

B.  had  demised  stalls  in  Covent-garden  Market  to  H.,  and  II.  had  under- just  as 
let  to  the  plaintiff,  from  week  to  week.     H.'s  term  being  expired,  B.  had  cir-  mnen  M  'f 
eulated  a  printed  notice  among  all  the  under-tenants,  stating  that  H.'s  term™6  V!?* 
had  expired,  and  that  they  were  to  pay  him  no  more  rent  after  the  expiration  be#0  mclMi 
of  the  term.     H.  continued  to  claim   the   rent  of  the  plaintiff  for  his  stall,  iv  transfer 
who  paid  it  several  times  under  a  protest  that  H.  had  no  right  fo  it,   in  order  red. 
to  atoid  a  distress.     At  length  he  refused  to  pay  the  rent  any  longer,   where-  Under  leas 
upon  the  defendant,  as  bailiff  of  H.  distrained,  and  the  plaintiff  brought  tres-  «■  arVnt 
pass.     The  Court  held  the  plaintiff  was  weekly  tenant  under  H.,  as  H.  w^  [jibbed* 
tinder  B.     Both  their  terms  expire,  and  both  have  notice  of  the  determine-  whenever 

original  lease,  have  need  and&e  moans  to  conceal  the  tenant**  right,  or  to  make  ii  ineffec-  the  original 
teal,  and  have  obtained  either  renewed  or  reversionary  leases,  they  have  been  considered  lease  term! 
trustees  for  the  old  uses;  see  Co.  Liu  290.  b.  n.  1.  11.     Provisions  are  generally  introduce 
ed  for  renewal   in  mortgages  and  settlements  of  this  kind  of  property.     In   mortgages,  if 
the  mortgagor  neglect  or  refute  to  renew,  and  the  mortgagee  offocts  a  renewal,  the  fine  and 
expence*  of  ibe  renewal  will  be  a  charge  on  the  premises,  and  bear  interest;  see  Fineh.  892. 
A  mortgagee  cannot  compel  the  mortgagor  to  renew,  but  he  may  do  it  himself,  and  add  the 
expence  to  the  morgage  money;  see  1  Wile.  34;  2  Freem.  18.     So,  it  has  been  determine 
ed,  see  Bro.  C.  C.  444;  7  Ves.  154;  that  a  life  annnitant  upon  each  a  lease  for  year*  is  not 
boand  to  contribnte;  hot  even  where  the  lease  is  renewed  by  a  person  who  is  not  bound  in* 
the  fame  way  as  the  grantor,  yet  after  it  is  renewed,  the  equity  will  be  held  to  attach  upy 
on  the  renewed  lease  for  the  benefit  of  the  annnitant. 

*  At  common  law,  if  the  possession  had  once  been  granted  and  the  tenant  had  entered 
by  virtue  of  a  lease,  a  second  lease,  purporting  to  feW  the  possession  daring  the  existence 
of  a  prioi  lease,  was  perfectly  nugatory.     If,  however,  the  second  lease  was  granted  for  a 
longer  period  than  the  first  lease  could  possibly   ondure,  it  would  bo  a  good  lease  for  the 
surplus,  although  it  would  be  void  for  the  first  part  of  the  period  limited;  and  the  reason 
given  is  that  a   lease  for  years   is  executory,  and  is,  as  to  execution,   several  contracts; 
therefore,  such  a  contract  may  be  good  in  part,  and  void  in  part.     If,  therefore,  i  nil 
leased  lor  twenty  years  in  possession,  and  immediately  after  made  a  second  lease,  to  begin 
presently  for  thirty  years,  this  at  the  common  law  would  operate  as  a  future  demise  for  ton 
years,  to  commence  after  the  expfration  of  the  first  twenty  years,  by  effluxion  of  time  as 
the  strongest  construction  against  the  grantor;  see  Plow.  482;  Cro.  Eliz.  160;  4  Rep,  52. 
A  lease,  however,  of  this  kind,  whether  made  for  a  shorter  or  longer  period  than  the  lease 
m  existence.    But  estoppels  operate  only  between   the   parties;  therefore,  if  a  leasee  for 
years,  after  hia  term  ended  takes  o  new  lease  from  a  stranger,   rendering  rent;   be  m  only 
tenant  at  sufferance  to  the  first  lessor,  who  is  not  out  of  possession,  but  may  lease  to  ano- 
ther without  entry;  see  Noy.  120.  *—•:«■# 
f  An  under  lease  is  a  demise  made  by  a  lessee  to  mother,  for  a  term  of  less  duration- 
than  iho  one  he  possesses.     An  underlease  for  the  whole  term  wifounts  in  law  to  an  assign*- 
jnoutr 
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natet  by  «f  tion  thereof.  The  plaintiff  says,  your  term  is  up,  I  will  pay  you  flO  ttorG  teat? 
taxion  of  kut  j  pgy  t^e  money  to  prevent  a  distress;  and  it  is  said  this  is  to  enable  H.  \o 
*l^J^y  distrain,  when  the  plaintiff  at  last  declines  paying  any  longer.  If  this  was 
evjnt.ero  vent  due,  was  it  due  by  privity  of  contract,  or  privity  of  estate?  Wecon-r 
tiled  for  ceive  by  neither. 
by  tbe  original  contract 

2.  Palmer  v.  Edwards.  E.  T.  1779,  K.  B.  Doug.  186. 
Ttat  wftftn     Pw  Cut.     That  which  cannot  be  supported  as  an  assignment  shall  be  good 
£unttt  be  as  an  under-lease  against  the  party  granting  it. 

Mftptorted    of  an  alignment  shall  be  good  as  an  under-lease  against  the  party  granting  it. 
t^bO  ]  3.  Kinneksley  v.  Orpe.  H.  T.  1779.  K.  B.  /Doug.  56. 

Wr*i  Id  this  case  it  was  resolved  that,  under  a  proviso  that  all   assignments  of  m 

W*J**th**  tease  shall  be  void  if  not  enrolled,  under-leases  are  comprehended. 

EfettfcOTU.  RELATIVE  TO  EXECUTORY  BEQUESTS  AND  LIMIT- 
U  mi  It  ATIONS  OF  TRUST  TERMSf 

net  enroll  See  also  ante,  tit.  Devise:  post,  tit.  Uses  and  Trusts. 

ad  utiA&r 

Utitkt  a*  *  ^n  un^eT^eme  "  not  w  n«?ignment  to  the  effect  of  workings  forfeiture,  under  a  pce*-- 

adt  tiitl'd  v"°  no1  lo  a9s,Sn'  see  Wile.  234.  It  has,  therefore,  become  usual  to  insert  a  proviso  in 
JJV  att  ]ett869t  that  the  lessee,  &c,  shall  not  let,  set,  transfer  or  assign  over,  the  whole  or  any  parf 
*^*  of  the  premises;  see  2  T.  R.  435.     It  was  formerly  held  that  an  action  on  the  case  would 

lie  by  a  lessee  for  years  against  his  under  tenants,  fur  so  negligently  keeping  his  fire  that 
die  premises  were  burned  down,  though  not  against  a  tenant  at  willf  ace  4  Mod.  9.  But  by 
stat.  14  Geo.  3.  c.  28  s.  66.  it  is  enacted  that  no  action,  suit,  or  process  whatever  shall  b» 
find,  maintained  or  prosecuted  against  any  person,  in  whose  house,  chamber,  stable,  barn  or' 
other  building,  or  on  whose  estate  any  fire  shall  accidentally  begin;  nor  shell  any  reeom- 
pence  be  made  by  such  person  for  any  damage  suffered  thereby,  any  law,  usage,  or  customr 
to  the  contrary  notwithstanding.-  The  landlord  or  original  lessor  cannot  sue  an  under-tenent 
on  a  covenant  for  rent  contained  in  the 'original  lease;  *?o  tl  East,  52*  Nor  is  tbe  uadaf*" 
tenant  bourttfVy  any  of  the  covenants  contained  in  the  original  lease.-  An  under-tenant 
whose  goods  were  distrained  and  sold  by  tbe  original  landlord,  for  rent  due  from  bts  imme- 
diate tenant,  cannot  maintain  -  an  action  for  money  paid  to  the  use  of  the  latter:  for  imme- 
diately on  the  sale  of  the  distress;  the  monoy  paid  by  the  purchaser  vested  in  tbe  landlord 
id  satisfaction  of  the  rent,  and  never  was  tho  money  of  tfre  under-tenant;  see  11  East,  52£ 
f  If  a  term  is  devised  generally  to  any  person,  or  tonim  and  his  assigns,  the  whole  in- 
terest in  the  term  passes,  and  no  words  of  limitation  are  necessary  to  make  it  transmissibler 
to  personal  represonaiivos.  It  is  nearly  upon  the  same  principle,  that  it  seems  to-be  settled 
there  can  be  no  such  thing  as  the  remainder  of  a  term,  in  the  usual  sense  of  tbe  word.  AH 
the  old  cases  (see  1  Leon.  218;  Moore  2$6;  1  And.-  258;  2  Leon.  800;  Moore.  247.)  estab- 
lish the  rule  that  a  term  is  one  entiro  thing,  and  that  if  it  is  given  away  for  an  hour  it  is  giv- 
en forever.  The  only  way,  therefore,  in  which  n  less  interest  can  be  carved  oat  of  air 
estate  for  years,  is  by  under-lease,  in  which  case  the  privity  between  the  original  parties- 
remains  the  same,  and  none  will  be  induced  between  the  original  lessor  and  under-lessee; 
it  is  true  in  this  case,  that  the  reversion  or  remainder  continues  in  the  first  lessee;  but  that 
has  reference  only  to  the  second  contract;  whereas,  until  the  oiiginal  privity  of  estate  is 
substantially  assigned  over  by  an  assignment  of  the  whole  term,  the  whole  term  remains  is 
the  original  lessee  for  all  the  purposes  of  the  primary  contract.  In  every  ease,  const* 
quefltly,  any  limitation  over  con  only  take  effect  as  an  executory  bequest,  or  the  limitation 
of  the  trust  of  a  term,  which  is  guycrened  by  exactly  ibe  same  pinciples;  see  And.  00; 
3  Leon.  89:  Plow.  519.  If  n  term  is  therefore  devised  lo  A.  for  five  years  with  remainder 
over  to  B.,  stnc:ly  speaking  the  whole  term  is  in  A.  during  those  five  years,  and  tho  privity 
of  estate  between  him  and  the  reversioner  is  as  perfect  for  the  time  as  if  the  absolute  inter- 
est had  been  divised  to  htm;  but  in  consequence  of  the  rule  of  law  which  favours  the  inten- 
tion of  tho  testator  the  bequest  over  whether  vested  or  contingent,  will  take  effect  by  the 
lime  appointed  by  the  will,  and  is  transmissible  to  representatives,  though  the  second  de- 
visee should  die  before  it  takes  effect  hi  possession;  see  Cro,  Jac.  469;  2Freem.  238.  250. 
In  the  early  cases  (see  Moore,  831;  4  Leon.  246.)  the  nature  and  qualities  of  an  executory 
bequest  over,  after  Hn  estate  for  life  in  a  term,  were  not  clearly  ascertained;  and  it  was 
considered  an  interest  of  so  precarious  a  nature,  that  it  might  be  barred  by  the  alienation  of 
the  first  taker.  JJul  tho  law  on  this  point  seems  to  have  been  settled  hy  the  reflations  in 
Manning  s  case,  £see  8  Rep.  94.)  which  were  directly  sanctioned  by  the  approbation  of  tbe 
Court  in  Lampet  s  case;  (see  10  Rep.  46;    Moore  249;  3  Ley.  264;  2   Vent.  117.)     The 

or  pro- 
executory 
remainder 

-„„„.»♦  \c  .i  \  ~"~  ' '  V  m"~'  "■'"•'»  •*  ^»«««  v/n.  mi  ouir.  **ij./  o.  That  the 

"  ! u   a    .        e3fecutor  to  the  firit  devisee  will  enure  to  the  other.     4.  That  if  the  exectftor 
is  tne  nrst  legatee,  and  enters  generally  be  shall  not  be  supposed  to»bxrin  as  legatee  without 
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lease  an*  Release*  L  1SI  ] 

Ramsbottom  t.  Tunbridge.  E.  T.  1814.  K.  B.  2M.&  S.  434. 

A  written  paper  delivered  by  the  auctioneer  to  the  bidder  to  whom  lands  £  "jjffjf? 
Were  let  by  auction,  containing  the  description  of  the  lands,  the  term  for  *h*ch^jjjj  Jar 
they  were  Jet  to  the  bidder,  and  the  rent  payable,  but  not  signed  by  the  auc-  porting  h> 
tioneer,  or  any  other  of  the  parties, -was  held  by  the  Court  first,  not  to  be  such  be  made  W 
a  minute  of  the  agreement  as  were  required  to  be  stamped  pursuant  to  statute  the  leases), 
48  Geo.  3.  c.  149;  nor  such  a  writing  as  would  exclude  parol  evidence;  se-btmg  ia 
tsondly,  that  a  lease  dated  two  days  before  release  is  good  to  support  a  re- {J0- ?|f JOn  j. 
lease  which  refers  to  a  lease  as  of  the  day  next  before  the  date  of  the  re- a  iJ^fof 
lease.  years,  bear 

some  claim  us  such,  although  the  testator's  debts  nre  all  paid.     5.  That  stich  a  possibility  in%  date  the 
)s  not  assignable  to  a  stranger,  during  the  life  of  the  devisee  fur  life.     6.  But  that  such  a  day  next 
possibility  though  ooi  assignable   to  strangers,  may  be  released;  first,  to*  him  who  has  the  before  the 
freehold  in  deed  or  in  law:  secondly  to  him  in  remainder  or  reversion;  thirdly,  to  privies,  date  of  the 
Lampet's  case  (see  10  Rep.  46.)  was  adjudged  in  pursuance  of  this  last  resolution;  for  the  release, 
case  there  wan  that  a  form  of  5,000  years  had  been  devised  to  A.   for  lire;  the  remainder  held  that 
over  to  B.,  a  feme  sole  in  tail.     A.  wa«  also  execs. '.or;  B.  married,  and  she  and  her  husband  the  misde 
released  to  A.     It  Was  held,  therefore,  that  the  release  had  extinguished  the  whole  of  B.'s  scriptiou 
interest.     None  of  the  resolutions  in  Manning's  case  seem  to  have  been  overruled,  although  was  imma 
in  effect  tiio  two  latter  are  no  longer  of  much  importance;  since  ii  is  clearly  settled  that  the  teriah 
assignment  of  such  \  possibility;  during  the  life  of  a  devisee  for  life,  is  good  in  equity, 
if  made  to  a  stranger  for  a  valuable  consideration;  (see  9  M(>d.  102;  2  Eq.  Ca.  Abr.  §8;  1 
P.  Wffli.  574;  1  Cha.  Rep.  29;)  and  that  it  may  be  bequeathed,  was  determined,  in  the  ease 
Wynd  y.  Jekyll;  (see  1  P.  Wm.«.  572;  9  Mod.  lOfi.)     It  has  been  said   (Ch.  C.  4.)  that 
the  limitation  of  a  term  to  several  persons  in  remainder,  one  after  the  other,  if  those  per* 
fons  were  in  being  and  particularly  named,  Could  in  nowise  tend  to  the  entail  of  a  chattel  r 
the  creation  of  a  perpetuity,  but  that  a  limitation  of  it  td  a  person  not  in  being  did;   (see* 
Moore,  758.)  and  that  if  there  were  any  person  had  the  trost  of  a  possibility  in  remainderf 
he  had  good  power  to  declare;  and  make  a  disposition  of  the  trust  of  such  a  possibility;  but 
timt  die  limitation  of  such  remainder  m  possibility  of  a  chattel  real  to  the  heir  of  a  person1 
limiting  was  a  void  limitation,  and  that  tne  estate  in  interest   did  revert-  to  the  person  far 
limiting  it.     The  first  part  of  this  judgment  seems  to  be  rather  undefined,  and  too  general 
in  its  expression  to  bo  exactly  correct;  but  within  the  limits  to  which  the  subsequent  part 
confines  it.  it  seems  to  be  tmo. 

♦  Is  in  fact  a  bargain  and  sale   for  a  year,  and  a  common  law  release,  operating  by  way 
of  enlargement    of  estate,    or.cl  owrs  its  rise  to  the  following  circumstances;— The fra-5" 
mers  of  tiio  statute  of  uses  foresaw  that  freehold  estates  would  thenceforth  become  trans- 
ferable by  .parol  only,  without  any  form  or  ceremony  whatever.     The  statute  of  enrolments 
was  therefore  made  by  the  same  parliament,  which  would  have  introduced  an  almost  univer- 
sal register  of  conveyances  of  real  estates,  but  for  the  omission  of  bargains  and  sales  fbf 
terms  of  years!     In  the  reigns  of  Hen.  4.  and  Edw.  4.  it  was  not  unusual  to  transfer  free- 
hold estates  in  the  following  manner: — A  deed  of  lease  was  made  to  the  intended  purchaser" 
for  three  or  four  years;  and  after  he  had  entered   into  possession,  a  deed  of  release  of  the 
inheritance  was  executed  to  him,  which   operated  to  enlarge  his  estate  ibtd  a  fee  sifnaie. 
When  it  was  found  that  the  statute  of  uses  transferred  the  actual  possession  without  entry  r 
the  idea  of  a  lease  and  release  was  adopted.     A  !  argain  and  Sale  for  a  ytiar  was  made  by 
the  vendor  to  the  person  to  whom  the  lands  were  to  be  conveyed:  by  this  a  use  wasn-aised  iit 
the  bargainee,  without  any  enrolment,  to  which  the  statuto  transferred  the  possession.  Thus 
the  bargainee  became  immediately  capable  of  accepting  a  release  of  the  freehold  and  reversion; 
and  accordingly  a  release  was  made  to  him,  dated  the  day  next  after  the  day  of  the  date  of  the* 
bargain  and  sale,  all  which  was  considered  as  equal  to  a  feoffment,  with  livery  of  seisin.  It  is 
•aid  by  Lord  Chief  Justice  North,  that  be  bad  known  it  ruled  several  limes,  that  a  lease  and 
rolease  in  the  same  deed  was  a  good  conveyance,  for  priority  should  be  supposed;  and  it  her 
Been  determined  that  the  words  "  demise,  grant,  and  to  farm-let,  for  six  months,"  amount 
to  a  good  bargain  and  sale  to  ground  a  release.    The  retital  of  a  loose  for  a  year,  in  a  deed 
of  release,  is  good  cvidonce  of  such  lease  against  the  releasor,  and  all  claiming  under  him* 
bat  not  against  strangers,  without  proving  that  there  was  such  a  deod,  and  that  it  was  lost 
or  destroyod.     Every  person  who  is  capable  of  being  seised  to  the  use  of  another  may  com 
vey  by  this  assurance;  but  neither  the  King  nor  the  Queen  regnant,  nor  a  corporation  coif 
convey  in-  this  manner,  for  the  reason  already  mentioned.     And  every  species  of  property 
that  is  capable  of  being  convoyed  to  uses  may  be  the  subject  of  a'  lease  and  release.     Not 
only  estates  in- possession,  but  estates  in  remainder  and  reversion,  may  be  conveyod  by  lease 
and  release.     So,  estates  in  remainder  and  reversion  expectant  on  estates  for  livos  may  be 
Conveyed  by  lease  and  release.  Incorporeal  hereditaments,  such  as  advowsons,  tithes,  rents, 
etc.  may  be  conveyed  by  Icupc  and  release;  for  they  are  expressly  named  in  the  statute  of 
uses,  or  comprised  undur  the  general  word  hereditaments.     Although  no  use  .could  be  raiseet 
on  a  bargain  and  sale,   without  a  pecuniary   eonsideration,  yet  when  the  conveyance  by 
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1.  Grindlet  v.  Barker;  E.  T.  1798.  C.  P.  1  B.  &  P.  220. 

A  eondem       Trespass  by  the  plaintiff,  a  tanner  and  leather-seller,  against  the  defending 

roajorit/of a  searcher  duly  qualified  for  seizing  and  carrying  away  hides  of  tanned  loath-* 

the  triers,    er>  and  detaining  them  in  his  custody  until  they  might  be  tried  in  manner  and 

ander  1       form  as  is  directed  by  the  1  Jac.  1 .  c.  22.  as  it  was  lawful  for  them  to  do.     It 

Jae.  l.  c.    appeared  that  six  persons,  according  to  the  said  act  of  parliament,  upon  their 

22.  ia  bind  corp0real  oathB  taken  before  the  Lord  Mayor,  did,  after  the  said  seizure,  in- 

,n*  quire,  straightly  Examine,  and  try  whether  the  said  hides  were  sufficiently  ser- 

I    1*3  1  viceable  or  not,  according  to  the  intent  and  true  meaning  of  the  said  act;  and 

*■     **     ■  upon  such  inquiry  and  trial,  two  of  the  six  differed  from  the  other  four  persons' 

so  appointed  triers  as  aforesaid,  with  respect  to  the  verdict,  whereupon  the 

plaintiff  brou 2 ht  this  action  to  try  its  validity. 

Per  Cur.  We  must  pronounce  this  to  be  the  finding  of  the  six  triers.  TMr 
is  a  case  in  which  persons  are  un'ted  together  as  one  body,  and  are  required 
by  the  act  to  form  an  opinion.  They  are  not  permitted  to  say  "  we  will  form 
fio  opinion,"  but  they  must  decide  whether  the  leather  be  sufficient  and  ser- 
viceable, or  not;  four  of  them  expressly  decide  that  it  is  not;  the  other  two  do 
not  agree  in  that  finding;  but  they  do  not  dissent;  and  we  take  it  that,  in  such 
case,  where  the  law  compels  persons  convened  under  an  oath  to  form  an  opin* 
ion,  if  any  of  them  do  not  pronounce  against  the  opinion  of  the  majority,  thejp 
find  for  it.  If  that  be  so,  it  puts  an  end  to  this  case;  for  it  is  to  be  understood 
upon  this  record,  that  this  judgment  has  the  effect  of  the  judgment  of  the  abC 
triers,  if  so,  no  question  remains  to  be  considered.  If  not,  upon  the  act,  two 
questions  arise:  1st.  Whether  all  the  six  triers  must  concur  in  their  judgment 
or  whether  a  majority  are  sufficient  to  decide?  2nd.  If  a  majority  can  decide, 
what  that  majority  must  consist  of?  Now  it  seems  to  us,  that,  upon  the  first- 
question,  the  authority  of  Co.  Litt,  181.  b.  if  we  went  no  further,  hi  decisive, 
because  it  is  there  said  in  express  terms,  that  in  matters  of  public  concern  the 
toice  of  the  majority  shall  govern;  for,  if  it  were  necessary  that  all  should  con- 
cur, one  man  may  destroy  the  determination  of  five,  though  that  one  may  be 
the  least  qualified  of  the  whole  six  in  judgment;  and  the  consequence  will  be 
that,  if  the  defect  be  in  the  tanning  of  the  leather,  and,  by  the  tanners*  and  the/ 
cordwainers'  opinions  it  be  pronounced  insufficient,  yet,  if  one  currier  declare 
it  to  be  sufficient,  the  judgment  of  the  others  will  not  avail.  Why,  that  is  un- 
.  reasonable  upon  the  face  of  it,  and  therefore  such  a  construction  cannot  be 
adopted.  It  seems  to  us  therefore,  upon  the  whole  view  of  the  case,  that  the 
majority  of  the  six  must  decide.  With  respect  to  that  majority  being  compos- 
ed in  any  particular  way,  we  can  see  nothing  in  the  statute  which  Warrants) 
such  an  idea. 

Tease  and  release  became  a  common  assurance,  only  a  nominal  considerntion  of  five  thillinglr 
was  mentioned  in  tho  bargain  and  sale;  and  it  was  held,  that  even  a  reservation  of  a  pepper* 
corn  rent  was  a  consideration  sufficient  to  raise  a  use  in'  a  bargain  and  sale  to  ground  a  re* 
lease  In  this  mode  of  conveyance  there  is  no  necessity  for  any  consideration,  because  it 
operates  as  a  common  law  conveyance.  A  conveyance  by  lease  and  release  Soea  not  divest 
any  estate,  or  create  a  discontinuance  or  forfeiture.  Littleton  says:  By  force  of  a-  release 
nothing  shall  pass  but  tho  right  which  he  may  lawfully  and  rightfully  release,  withoat 
hurt  or  damage  to  other  persons  who  shall  have  right  therein  after  hi*  disease.  And-  in  a 
subsequent  section  he  says;  If  tenant  in  tail  Ic's  the  land  to  another  for  term  of  jeers  by 
t  force,  whereof  the  lessee  has  possession,  and  the  tenant  in  tail  releases  all  bis  right  in  the 

same  land,  to  hold  to  the  lessee  and  his  heirs  forever,  this  is  no  discontinuance;  bat  alter  the 
decease  of  the  tenant  in  tail,  his  issue  may  enter;  fur  by  such  release  nothing  passed  but  for 
term  of  tho  life  of  the  tenant  in  tail.  In  cases  of  conveyances  derived  from  the  statute  of 
ftsos,  it  is  said  that  the  feoffees,  or  releasees,  are  entitled  to  the  possession  of  the  title  deeds# 
'becauso  they  formerly  belonged  to  the  feoffees  to  uses,  in  order  that  they  might  be  enabled 
to  defend  the  title  to  the  land.  And  though  now  the  statute  of  uses  transfers  the  legal  es- 
tate to  the  costue  que  use,  yet  that  does  not  transfer  the  titlo  deeds.  This  doctrine  is  vory 
questionable,  as  feoffee*  to  u*es  have  only  a  seisin  of  an  instant,  and  are  never  called  upon 
to  defend'  tho  land,  and  it  seems  reasonable  to  suppose,  that  where  a  statute  transfers  the 
legal  seisin  of  the  lands  from  one  person  to  another,  it  should  also  transfer  the  deeds  relating 
to  the  title  of  such  lands,  as  they  must  be  totally  useless  in  the  haad»  of  a  person  who  hot 
so  imef est  ia-  tbt  estate. 
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*    WlRSE  v.  Varlet.   M.  T.    1793.   K.  B.  6  T.  R  413.  Soarcliera 

To  an  action  of  trespass,  for  taking  the  plaintiff's  leather,  the  defendant  of  ,6alh®r 
pleaded  justification  under  the  stat.  2  Jac.  I.  c.  22.,  that  he  was  duly  appoint-  ®?™jj® lof* 
ed  according  to  the  act,  to  view  and  search  all  tannnd  skins.     After  the  tan-„ut>  2  jac, 
ning  thereof,  they  had  not  been  well  and  thoroughly  dried  in  the  judgment  of  i.  c.  92. 
the  defendant,  according  to  the  true  intent  and  meaning  of  the  said  act  of  par- seize  loath 
foment,  wherefore  the  defendant  seized  the  same.  er  which  i* 

Per  Cur.    The  question  is,  whether  the  searchers  appointed  by  this  art  are  |!°,nl.  of 
authorized  to  seize  any  leather  that  in  their  judgment  is  insufficiently  dried,  an°d  t"  W6 
or  only  such  as  in  point  of  fact  is  so.     O.i  comparing  the  thirty-second  clause  roughly  dri 
under  which  the  seizure  was  made,  with  the  fifteenth  section,  which  describes  ed,  wit  bin 
what  leather  shall  be  forfeited,  we  think  that  the  defendant  cannot  justify  sciz-  the  mean 
fog  this  leather,  because  it  appears  that  it  was  sufficiently  dried.  inB  °*1}* 

3.  Mason  ▼.  MiDDLRToff.  H.  T.  1803.  K.  B.  3  East,  3:34.  S.  P.  Hopgso*   L  13*  I 

v.  Richard.  H.  T.  1807.  C.  P.  2  N.  R.  389.  thoogh'in 

Debt  upon  the  stat.  1  Jac.  1.  c.  22.  s.  40.   to  recover  the  penalty  forfeited  their  own 
by  the  defendant,  by  his  not  suffering  the  plaintiff  to  search  and  view  the  lea- opinion  it 
tkera  shoes  and  other  wares  wrought  and  made  of  leather,  and  insufficiently  m»y  not  b« 
wrought,  and  for  obstructing,  preventing  and  hindering  them  from  seizing  and  " * 
carrying  the  same  away,  in  order  that  the  same  might  be  tried  by  such  triers,    ™e  right  of 
and  in  such  manner  and  form  as  is  by  the  above  statute  appointed.  e(j  inarch 

Per  Cur.    We  think  there  are  no  words  in  this  statute  to  distinguish  between  en  of  leatb 
the  sellers  and  consumers  of  such  ill-wrought  wares  of  leather;  and  that  if  the  er  applies 
defendant,  who  was  a  mere  purchaser  of  the  shoes  ready  made,  were  liable  to00*  only  a 
have  his  house  searched,  and  the  goods  seized  and  carried  away,  the  same  lia-&*,ntl  aIH*J 
butty  would  be  incurred  by  overy  person  who  was  a  purchaser  of  them  for  his  f0*^JJjVj0 
own  use,  which  was  quite  beside  the  object  of  the  legislature  in  framing  the  unleMof  'a 
net. — Potita  to  the  defendant.  trade  men 

4.  Shipma*  v.  He.vbest.  M.  T.  1790.  K.  B.  4  T.  R.  109.  tioned  in 

Debt  on  1  Jac.  1.  c.  22.  s.  14.,  for  selling  leather  which  had  not  been  xhe  a<*.  bol 
searched  and  sealed.     It  was  objected  that,  as  under  the  50th  section  of  this  Jn*0^*10*} 
statute,  the  plaintiff  might  have  proceeded  in  a  different  form  against  the  m^\^ 
defendant,    before  the  justice  of  assize   or  justice  of  the  peace,   at  their  The  penal 
sessions,  6/c. ;    for  this  offence  the  jurisdiction  of  the  superior  courts  was  ties  impos 
taken  away  by  the  21  Geo,  1.  c.  4.  s.  1.  which  enacts,  that  all  offences  «d  ty  the 
hereafter  to  be  committed  against  any  penal  statute,  for  which  any  com-,tat#  9*  ^n 
won  informer  or  promoter  may  lawfully  ground  any   popular  action,  bill,  "*e*  ^     ? 
plaint,  suit,  or  information,  before  justices  of  assize,  justice  of  Nisi  Prius,  or  malativeo^ 
gaol  delivery,  justices  of  oyer  and  terminer,  or  justices  of  the  peace  in  their  ge-  ]y,  and  do 
a*ral  or  quarter  sessions,  shall  be  commenced,  sued,  prosecuted,  tried,  reco- not  repeal 
vered,  and  determined  by  way  of  action,  plaint,  bill,  or  information,  or  indict-  those  men 
ment  before  the  justices  of  assize,  justices  of  Nisi  Prius,  justices  of  peace  o1"!!0-11^!* 
erery  county,  having  power  to  inquire  of,  hear  and  determine  the  same,  etc.;  jaCt*    ? 
or  that  all  or  all  manner  of  informations,  actions,  bills,  plaints,  and  suits  what- 
soever, hereafter  to  be  commenced,  sued,  and  prosecuted,  or  awarded,  cither 
by  the  Attorney  General,  &c.  or  by  any  common  informer,  or  other  person 
whatsoever,  in  any  of  his  Majesty's  courts  at  Westminster,  for,  or  concerning 
any  of  the  offences,  penalties,  or  forfeitures  aforesaid,  shall  be  void,  and  of 
none  effect.   But  the  objection  was  overruled,  and  a  verdict  was  taken  for  the 
plaintiff,  for  one  penalty  of  6s.  8 J.,  with  liberty  to  move  the  court. 

Per  Cur.  It  is  now  too  late  to  say  that  the  statute  21  Geo.  1.  gives  a  new 
jurisdiction  to  the  inferior  courts  to  thi3  point;  the  case  in  Carthew  is  a  direct 
authority,  but  it  has  been  argued  that,  though  it  gives  no  new  jurisdiction,  yet 
that  it  repeals  so  much  of  the  1.  Geo.  1.  c.  22.  as  gives  the  action,  and  leaves 
the  informer  to  sue  by  the  indictment;  but  that  it  is  directly  contrary  to  the 
case  eited  from  Carthew,  when  an  action  similar  to  the  present  was  maintain  - 

*  Tho  40th  section  oft  he  act  of  Jac.  does  nV>t  attach  upon  a  tradesman  who  purchnsod 
good*  ready  made,  though  with  intent  to  pell  again,  bat  only  upon  the  original  makers  of  aH 
wrought  goovs;  Masqn  v.  Middle'.on,  5  East,  334. 


- 
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[  155  ]  ed,  and  this  very  objection  was  overruled;  then  an  argument  was  drawn  (or  a 
preamble  of  the  21  Geo.  1.  which  professes  to  be  an  act  for  the  care  of  the 
subject;  and  it  was  contended,  that  if  this  construction  was  put  upon  it,  it 
would  only  apply  to  two  or  three  stats,  and  therefore  that  the  intention  of  tha 
legislature  would  be  frustrated;  but,  as  the  words  of  the  enacting  part  are 
clear  and  positive,  we  cannot  have  recourse  to  the  preamble  to  extend  the> 
construction  of  the  act.     Besides,  it  appears  that  almost  all  the  cases  which) 
existed  previous  t6  the  21  Geo.  1.  and  which  must  be  taken  as  the  foundation 
of  that  statute,  were  proceedings  on  the  5  Eliz.  c.  4.     Now,  if  there  were  ma- 
ny actions  on  that  statute,  that  alone  might  have  been  considered  as  a  suffi- 
cient grievance  to  induce  the  legislature  to  remedy  it  by  restraining  the  pro- 
ceedings to, the  inferior  courts,  in  cases  where  those  courts  had  jurisdiction* 
Therefore,  it  seems  to  us,  that  the  true  meaning  of  the  statute  is  this,  that 
wherever  any  act  then  in  force,  the  informer  might  have  sued  by  action,  bill, 
plain  suit,  or  information  in  the  inferior  courts,  as  well  as  in  the  courts  aft 
Westminster;  be  is  confined  to  sue  in  the  former,  but  as  that  statute  gives  no 
Th*  Btat*     new  jurisdiction  to  the  inferior  courts,  the  party  may  still  sue  in  the  courts  at 
a.  110°:      Westminster  for  all  those  penalties  which  could  not  before  the  passing  of  the 
general,      *t*tute  have  been  recovered  in  the  inferior  ones. 

andeitenda  6-  Attorney  General  v.  Kent,  E.  T.   1819.  Ex.  7  Price,  533. 

to  all  tin  One  of  the  counts  of  this  information  was  framed  on  the  fourth  section  of 
nera,  whe  (he  56  Geo.  3.  c.  1 10.  to  recover  from  the  defendant,  who  was  a  sumack  tan- 
iher  as  to  aer>  tne  parity  0f  one  hundred  pounds  for  removing  and  concealing  hides 
inaok'aod  ^rom  tne  v*ew  °^tne  officer.  A  verdict  having  been  found  for  the  crown.  It 
the  penalty  was  moved  that  the  judgment  might  be  entered  for  the  defendant,  on  the) 
imposed  on  ground  that  he  was  not  within  that  statute,  which  he  contended  applied  wholly 
the  remor  to  tanners  in  bark,  and  that  the  9th  Anne,  c.  1 1 .  only  applied  to  sumack  tanners, 
ing  and  eon  \  ru]e  being  granted  to  show  cause,  the  Court  held  that  the  latter  act  was  gene- 
hloWo*0^  ra' an(*  aPpJie"  t°  a''  tanners  of  every  description;  and  adverting  to  the  language 
•kini  from  °^  tDe  8*atute  to  show  that  it  was  so,  they  observed  that  it  would  go  to  repeal 
£he  view  oftbe  56  Geo.  3.  in  great  measure,  if  they  should  hold  that  it  did  not  apply  to 
the  officer,  any  other  than  the  bark  tanner;  that  the  9th  of  Anne,  all.  was  general  be- 
ta cnmala  yond  all  doubt,  expressly  including  the  sumack  tanner,  and  that  from  the  words 
tire  on  theaiMj  wn0]e  tenor  of  the  56  Geo.  3.  and  also  must  be  considered  general,  and 
™«ed  bym  Hwefore  they  discharged  the  rule. 

abe  statute  &•  Attorney  General  v.  Dennis.  H.  T.   1733.  Ex.  1  Anst,  166. 

,of  Anne.  This  was  an  information  on  the  24th  Geo.  3.  c.  1 9.  for  that  the  defendant, 
|  136  |  being  a  person  using  or  exercising  the  mystery  or  trade  of  tanning  leather,  did 
A  tanner,  during  the  time  that  he  so  used  the  said  trade  or  mystery  of  a  tanner,  occupy, 
hvi^L  exercise,  and  use  the  craft  or  mystery  of  an  artificer  using  and  exercising  the 
.tail" whole  cuttm£  of  leather.  The  statutes  upon  which  the  information  was  founded  are 
jale*  or  in  *  ^ao*  **  c>  ^*  wn,cn  recites  to  be  made  for  the  purpose  of  establishing  and 
pieces  b  carrying  on  a  proper  course  of  currying  and  working  leather;  it  enacts:  Sec- 
net  within  tioa  6.  That  no  person  using  the  mystery  of  tanning  leather  by  himself,  or  by 
the  penal  any  other  person  or  persons,  shall,  during  the  time  that  he  shall  use  the  said 
r*-  V*  mystery*  occupy  or  use  the  craft  or  mystery  of  a  shoemnker,  currier,  or  butch- 
29°'  c*  er,  or  any  other  artificer  using  or  exercising,  cutting  or  working  of  leather, 
"  *  upon  pain  to  forfeit  and  lose  all  or  every  such  hide  or  hides,  skin  or  skins,  so 

by  them  or  any  of  them,  wrought  or  tanned  during  the  time  that  he  shall  use 
the  mystery  or  craft  of  tanning  aforesaid,  or  the  just  value  thereof.  Section 
25.  No  person  occupying  the  feat  or  mystery  of  a  currier  shall  use  or  ex- 
ercise the  feat  or  mystery  of  a  tanner,  cordwainer,  shoemaker,  butcher, 
or  any  other  artificer  using  or  cutting  of  leather,  during  the  time  he  shall 
so  use  or  occupy  the  mystery  of  a  currier  upon  pain  or  forfeiture  of  6s.  8  J.  for 
every  hide  or  skin  he  shall  curry,  during  the  time  he  shall  use  or  occupy  any 
of  the  mysteries  aforesaid,  contrary  to  the  meaning  of  this  article;  9  Anne,  c. 
11.  is  made  for  the  purpose  of  imposing  a  duty  upon  hides;  section  10.  recit- 
ing that  the  due  execution  of  the  statute,  1  Geo.  1 .  will  much  contribute  to  the 
ascertaining  collection  of  the  duties  thereby  imposed,  enacts  that  allxnagis- 
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t  rates  shall  duly  execute  (he  provisions  contained  in  it.     Section  21.  enacts, 
that  each  such  trade  for  which  the  duty  shall  have  been  paid,  shall  be  marked 
by  the  officers.     Section  22.  provides  that  the  officer  shall  put  the  mark  upon 
Mch  part  of  the  bide  as  the  tanner  shall  think  proper;  24  Geo.  3.  c.  19.  s.  2. 
reciting  the  two  former  statutes,  and  that  there  was  a  doubt  whether  the  1  Geo. 
!.  was  by  the  9  Anne  extended  to  Scotland,  by  means  whereof  duties  upon, 
feather  in  that  part  of  the  united  kingdom  are  greatly  lessened  by  means  of 
person's  who  trse  the  art  or  mystery,  at  the  same  time  exercising  or  using  the* 
craft  of  shoemakers,  curriers,  or  other  cutters  of  leather,  contrary   to  the 
intent  of  the  said  acts  of  King  James  I.;  therefore,  $c.  it  is  declared  and  en- 
acted that  the  said  provisions  shall  extend  to  every  part  of  the  united  kingdom; 
and  that  no  person  or  person*,  &c.     It  was  proved  at  the  trial  that  the- defend- 
ant was  a  tanner,  and  had  sold  tanned  leather  cut  into  pieces,  as  each  custom- 
er had  occasion  for  it;  that  there  is  a  distinct  and  separate  trade  of  a  leather 
cutter,  whose  only  business  is  to  buy  whole  hides  and  sell  them  by  retail,  and 
cttt  them  into  small  pieces  as  they  are  wanted;  that  curriers  generally  carry  on 
the  trade  of  leather  cutters  jointly  with  that  of  curriers;  that  the  custom  in  the 
Country  where  the  trial  was  had  has  been  for  tanners  to  sell  their  leather  cut 
in  pieces  when  wanted.     On  this  case,  the  judge  at  Nisi  Prtus  directed  a  ver* 
diet  for  the  crown. 

Eyre,  Chief  Baron.  The  question  is,  whether  the  defendant  has  used  the 
mystery  of  an  artificer,  nsing  the  cutting  of  leather.  A  leather  cutter  as  he 
is  described  by  the  evidence,  is  not  an  artificer,  but  a  retail  dealer  in  leather; 
but  the  statute  means  some  distinct  trade  of  an  artificer,  as  a  shoemaker,  a 
saddler,  in  the  exercise  of  which  the  cutting  of  leather  is  used,  but  here  the  \  '97  J 
defendant  carries'  on  no*  separate  trade  from  that  of  a  tanner,  he  only  sells  his 
own  articles  as  a  tanuer  in  small  pieces.  The  24  Geo  3  relates  to,  and  must 
be  construed  by  the  1  Geo.  1 .  In  that  act,  the  6ih  section  enacts,  with  re- 
gard to  tanners,  what  the  25th  section  directs  as  to  curriers,  and  in  the  same 
words,  hot  these  words  have  been  construed  in  the  latter  clause,  not  to  pre- 
vent selling  leather  in  small,  and  the  constant  practice  has  been  accordingly; 
we  may  construe  the  same  words  in  the  former  clause  to  have  the  same  mean* 
iag. — Rule  absolute, 

XeetttresMp.     See  tit.  Ecclesiastical  Persons. 
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I  RELATIVE  TO  THE  JURISDICTION  OF  A  COURT-LEET.  ^M  to 
1.  Davidson  v.  Moscrop.  M.  T.   1801.  K.  B.  2  East,  56.  thingi  hap 

On  the  question,  Whether  a  custom  to  swear  the  jurors  at  one  court-leet  to  P*ning  h* 
arauire  and  return  their  presentments  at  the  next  court  could  he  sustained?     *or*  ™ 
.  Lord  Kenyon,  C.  J.,  said,  I  never  heard  of  such  a  practice  prevailing. — JjJ^JJS 
The  case  of  the  Duke  of  Bedford  v.  Alcock,  where  something  of  the  kind  |Mr8  on 

*  The  court-leet  if  a  court  of  record  incident  to  mi  hundred,  ordained  for  punishing  en-  J^  §jt 
croachments,  nuisance?,  fraudulent  weights,  and  offences  against  the  Crown.     The  steward  - 
ia  the  judge;  every  one  from   the  age  of  12  to    60  years,  that  dwell*  within  the  loot,  ir"  ■< 
obliged  to  do  soit  within  this  court,  except  peers,  clergymen,  Ac* 

%   VOL.  XII,  IS 


98  LEE1\— JtkmfxfB  of,  and  when  h  It  ioUtcns 

was  slated,  went  off  on  the  count  for  the  mtduatw,  which  .got  rid  of  t&e  <yMa* 
tion.     The  convenience  of  the  thing  is  much  the  other  wajr,  it  would  op«a> 
a  door  to  great  abuses.     Besides,  so  far  as  these  courts  are  of  any  use  at 
the  present  day,  it  is  to  return  small  offences,  such  a-  requiring  immediate  at- 
tention and  redress.     And  if  juries  inquiring  for  a  whole  county  are  presum- 
ed to*  be,  and  prove  themselves  competent  to  make  their  presentments  at  the* 
same  courts  at  which  they  are  sworn,  there  seems  no  reason  why  a  jurisdic* 
tion  of  so  much  less  moment  should  require  longer  time  for  deliberation*  Up- 
on the  whole,  1  see  no  colour  for  supporting  such  a  custom. 
f  13ft  ]"2.  Rex  y.  Dickenson.  H.  T.  1667.  K.  B.  1  Saund.  135*  S.  Cr  12 Mod, 

And  it  can  136. 

only  a^  pCT  Cttr.     A  court-leet  can  only  amerce  for  public  ■fuisaftces,  aad  pot  for 

2?Jf-!^Jc-  particular  trespass  or  damage. 

C  and  3-  Ayes  v.  Core.  H.  T.  1666.  K.  B.  I  Reym.  100.  .     . 

not  Tor  par      Defendant  was  presented  at  the  leet  for  digging  along  boroughs;  and  hfeakr 

ticDlar  tres  ing  the  soil  in  the  waste.     It  was  moved  to  quash  it,  because  it  is  not  ad  cuuv* 

pass  or       mune  nocumenium;  Cro.  Jac.  156;  Leicester  Forest's  case,  27.  Ass.  p).  6, 

damage;*        Relying,  C.  J.,  said,  a  leet  cannot  amerce  for  things  dene  to  the  damage  ef 

mere  dam    tne  law>  and  the  Pr©sentment  was*  quashed. 

ago  to  tho  4.  Colebrook  v.  Elliot.  H.  T.  1766.  K.  B.  2  Burr.  184ft. 

land;1  The  plaintiff  declared  in  debt  for  amerciaments  set,  and  appeared  in  th# 

Or  selling  a  court-leet  belonging  to  the  manor  of  S.     The  facts  charged  the  defendant 
{°nf  of.      with  having  in  his  custody,  and  exposing  to  sale,;  a  loaf  of  bread,  pre- 
^eJ^."?°,rl  tended  to  be  as  a  quartern  loaf,  of  the  weight  of  four  pounds  three  ©ujh- 
*  ces  and  a  half,  whereas  it  wanted  four  ounces  and  a  half.     Vetdic*  wasr 
found  for  the  plaintiff.     At  the  trial;  it  was  objected  "  that  the  presentment 
given 'in  evidence  was  neither  sealed  nor  indented  as  it  ought  4o  have-  beeur 
by  (he  statute  of  Westminster."     It  was  also  objected,  that  the'  court-feet  had 
nb  jurisdiction.     Per  Cur.    Wo  think  (ho  court  had  jurisdiction;  in  ouropin*' 
ion  it  is  not  necessary  that  a  presentment  of  this  kind  should  be  either  sealed 
or  indented.     The  tour u  and  the  leet  (derived  out  of  it)  were  ancietatly  the 
So,  a  pre    principal  courts  of  criminal  jurisdiction  coeval  with  the  establishment  of  that 
sen'tm»ntin  Saxons  here.     There  were  no  traces  of  them,  either  amongst  the  Romans  or 
a  court  leet  Britons;  but  the  activity  of  those  courts  is  marked  very  visibly,  both  amongst 
is  the  prop  lne  Saxons  and  the  Danes. 

wbe8re  a-  *•  Po,N.  v'  Patr,ck-  E-  T-   *6*9.  K.  B.  3  Mod.  294. 

man  is  dfo  &  was  resolved  in  this  case  that  a  presentment  in  a  court-leet  was  tKe  ap- 
tarbed  in  a  propriate  remedy  where  a  man  was  disturbed  in  his  right  to  a  common  paa~- 
common      sage  or  way. 

passage  or                6.  Stephen  v.  Hatns.  H.  T.   1678.  K.  B.  L.  Raym.  250. 
And  for  not     **ePleV'n  *°r  taking  of  five  oxen.    The  defendant  made  cognizance  as  bait 
ecooring  a  '^to  (ne  *orc*  °f tne  'ee*y  hecnuse  the  plaintiff  was  amercedfthere  for  not  scoor- 
ditch  in  a    i"g  a  ditch  in  a  highway.     The  plaintiff  demurred,  because  the  statute  of  19 
highway.     Eliz.  cap.  9.  gave  the  forfeitures  for  highways  to  the  surveyors  of*  the  high- 
ways; but  adjudged  for  the  defendant,  because  the  offence  may  be  punished 
in  the  leet. 
I  139  ]  > 

II.  RELATIVE  TO  THE  MEMBERS*  OF,  AND  WHEN  THR 
No  man  COURT-LEET  SHOULD  BE  HOLDEN. 

moleefs.  h  Rex  v  ^outlebge.  M,  T.  1780.  K.  B.  Doug.  53*. 

It  was  resolved  no  man  can  be  of  two  leets. 
A  leet  may  2.  Da  vies  v.  Lowdem.  M.  T.   1664.  K.  B.  Carter,  St. 

be  append       The  plaintiff  brought  an  action  of  trespass  for  entering  into  his  close  and 
dd  d°  sild"  takin5  his  mare*     Tne  *efen^««t  pleaded  that  the  Duke  of  York  was  seised 

wW;«  «»  k«      *  Nor  can  a  custom  authorize  to  the  contrary. 

I       ?n*  toa      *  °r'  forPound  breach'"  4  Loon-   !2. 

hatred  ra  n}  %°'  fo;Qe|xccssivo  to»'  4Leo"-  «•  So,  for  erecting  a  pigeon-hsuto;  that  i*  a  nuisance; 

t  _  VlOl    «Fnc»    4%fla 

Hone  hun      ^  ^11  pefcon  above  1 4  yeara  of  age  ought  to  do  tuit  and  service  at  the  !«,t;  2  Ro.  56\  Bat 
area%-         an  alien  cannot  be  summoned;  Palm,  i  4.    Tho  lord  of  a  tat  may  have  a  certain  term,  pre 
cerla  leta,  of  all  the  ret iants  within  the  leet. 
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*fcfl|a>  liberty  of  the  hundred  of  C,  and  thai-he  had  view  of  the  frank  pledge 
matd  «  cvurt-leet,  tanqwtn  ad  fibertatem,  &c  ;  and  trio  Duke  being  so  seised, 
30th  of  October,  14  Car.  2.  at  his  court  by  the  oaths  of  twelve  of  the  inhabi- 
tants «f  the  hundred;  it  was  presented  that  the  inhabitants  of  Northrixal,  with- 
iw  tfce.h«*dr*d,  had  use  to  hare  a  pair  of  stocks;  that  the  inhabitants  had  none 
thfea;  and,  therefore,  Che  steward  pat  a  fine  ol  51.  upon  them,  and  upon  that 
bos  being  paid  within  the  time,  he  distrained  the  mare  of  the  plaintiff*. 
'Bridgeinan,  C.  J.,*atd,  where  there  is  an  hundred  and  a  leet  ratione  hun-  It  may  ex 

redi,  mil  the  inhabitants  within  the  hundred  are  within  the  jurisdiction  of  the  l*°d  "nt0 
m         *  ■»  one  or 

■^Q**  *  more  roan 

3.  Giomi  v.  Lawley.  M*  T.  1692.  K.  B.  Skin.  399.  „rs,  or 

Per.  Cur.  The  leet  may  extend  into  one  manor,  or  within  four  or  five  ma*  there  may 
Dors;  or  there  may  be  several  leets  within  one  manor,  and,  therefore,  he  ought  be  several 
to  plead  the  booed*  of  his  leet  with  certainty.  >R  one  ma* 

4.  Daoon's  case.    H.  T.   1669.  K.  B.   I  Vent.  10T.  A  present 

D.  was  presented  in  the  court-leet  for  refusing  the  office  of  constable,  and  menl  WM 
fined.     It  was  moved  to  quash  it,  because  it  expressed  the  court  to  be  held  quashed 
Arftm  unam  uun$cm  Sancti  Michaclis,  viz.   12th  of  November;  and  so  the  day  where  jjp 
#how»  abeve  «g  a  meath  after  Michalraas.     It  was  said  to  be  necessary  to  set  ce«rt  ap 
fdown  the  precise  day,  for  it  may  else  be  upon  a  Sunday,  and  yet  within  »|£ahr®ld  ° 
math  after  Michaelmas;  and  for  this  cause  the  Court  held  that  it  must  beboTea 
quashed*  month  after 

*.  Rex>.  Gilbert.  E.  T.  1690.  K.  B.  12  Mod.  4.  S.  C.  Regina  v.  Jen- Michael 

nwos.  T.  T.  1709.  K.  B-  a  C.  11  Id.  228.  mas. 

.    Per!  Cur.     In  many  places,  by  prescription,  leets  are  held  at  other  times  »■[  °7  P"J 
than  within  a  month  after  Easter  or  Michaelmas.     In  all  leets,  they  only  say      *  h# 
lauL  cmn.  Stc.  U*i.  such  a -day,  without  showing  their  authority.     It  would  have  hotdeQ  at 
been  •  good  object***  not  to  show  authority;  if  constant  practice  had  not  been  different 

•Jfltar.     See  1  Lilly,  366;  Cro.  Car.  46.  *'*«■  «*»*■ 

J9         '  wmm a  month  aT 

UL  RELATIVE  TO  THE  PROCEEDINGS  TN  A  COURT-LEET  *£r^s£r. 

•  L  Rk  v.  Gilbert.  T.  T.    1699.  K.  B.  1  Salk.  200;  S.  C.  18  Mod.  4.    mM# 

A  presentment  in  a  court-leet  for  a  nuisance  was  removed  by  certiorari.     It   [  140  ] 
was' excepted  to  it,  that  it  was  not  shown  coment.  nor  quo  jure  this  court  was  in  a  pretea 
field*  whether  by  patent  or  prescription,  which  he  urged  ought  to  be  done,  for  tation  in  a 
that  the  leet  is  not  of  common  right,  but  is  taken  out  of  the  tourn;  and  the  coort-leet 
tourn  is  of  common  right;  such  derivation,  therefore,  must  be  either  by  grant  *£f°   ™ 
or  prescription;  but  the  Court  overruled  the  objection,  and  said  the  precedents  |lbow  J01f> 
wete  all  in  this  manner.  nor  quo 

2.  Dakin's  case.  H.  T.   1670,  K.  B.  2  Saund.  291.  jure,  the 

.   D.  was  fined  221.  in  the  court-leet  of  the  mayor,  commonalty,  and  citizens  court  is 
of  London,  of  their  manor  called  the  King's  Manor,  in  the  borough  of  South-  J?eld; 
wajlc,  in  the  county  of  Surrey,  for  refusing,  in  open  court,  to  take"  upon  him  J'0^ 
the  office  of  constable  within  the  said  manor;  and  the  presentment  and  record  Qn  w(£t 
of  the  fine  was  certified  into  this  qourt  by  a  certiorari  in  this  manner,  to  wit:  day  the 

*  view  of  frank  pledge  of  the  mayor,  commodity,  and  citizens  of  the  city  of  coort  was 
London,  lords  of  the  said  manor,  holden  for  the  said  manor  at  a  certain  place  *»eld-t 
called  the  Court-house  en  St.  Margaret's  Hill,  in  the  town  and  borough  afore- 
said, within  a  month  after  the  feast  of  St.  Michael  the  Archangel,  to  wit,  on 
Tuesday  the  12th  day  ef  November,  in  the  twenty-first  year  of  the  reign  of 

ear  sovereign  Lord  Charles  the  Second,  now  King  of  England,  &c.  before  E. 
3.,  esq.  Stewart,  $c."  It  was  moved  to  quash  tbis  presentment,  because  it 
appears  that  the  court  was  held  after  a  month  after  Michaelmas,  namely,  on 

*  The  leet  being  a  court  of  record,  the  slower  J  as  judgo  may  set  a  reasonable   fine  for 

any  contempt  before*  him;  (Griesley's  case,  8  Co.  366;  8  id.  41.  b.);  but  he  cannot  imprU* 

oof  I  Eo.  35.  74.),  end  the  fine  rant  be  recoverable,  or  it  is  void;  (T.  Jones,  219.)  and  .a 

party  maybe  fined  for  obstructing  the  jury  in  the  execution  of  their  duty  (And.  49.);  but  they 

,«attOOt  enter  shop*  to  examine  weights,  &c,  but  must  proceed  by  summons;  (And.  48.) 

t  A  presentment  ought  to  allege  the  offence  to  be  within  the  jurisdiction  of  the  court; 
.hat  it  is  good,  thougb.it  does aoj;  Wilton  v.  Hardington,  Hob.  1.39* 


1 


■k 


4*0  LEKr.—Pro*4tdmgt  fa. 

the  12th  of  November,  which  was  more  than  a  month  after  Michaelmas;  1& 
Michaelmas  is  always  on  the  29th  day  of  September,  and  therefore  it  wee 
void,  and  the  presentment  also.  But  to  this  it  was  answered  that  this  present- 
ment alleges  that  the  court  was  held  within  a  month  after  the  feast  of  St.  Mh 
chael,  and  the  scilicet  that  it  was  held  on  the  12th  day  of  November,  being  con- 
trary to  the  precedent  matter,  is  void,  quod  f ml  eonemtmm.  The  Court  held, 
that  leet  cannot  be  held  at  any  other  time  but  within  a  month  after  Easier  or 
Michaelmas,  unless  it  be  by  patent  or  special  prescription,  which  do  not  ap- 
pear in  this  case. 
141  1  '  3.  Fletcher  v  Ingram.  T.  T.   1694.  K.  B.  1  Ld.  Rayro.  70. 

•  slew        Per  Cur.     The  steward  of  a  leet,  by  consequence  of  law,  m«y  set  a  fine 
*"*  "W      upon  the  party  elected  if  he  refuse  to  serve,  though  no  custom  is  alleges!  for 

far  refusing;  *n*  foe. 

to  take  the  4,  Brood  v.  Hustler.  E.  T.  1706.  K.  B.  1 1  Mod.  7fiL 

oath  of  eoa  Error  out  of  the  Common  Please,  upon  a  judgment  in  debt  for  an  amercie- 
auble.  ment  in  a  court-leet .  The  defendant  made  default  of  suit  after  a  general 
A  court      notice,  and  the  amerciament  was  affeered. 

amerce  md      **olt  ®"  J'     The  Jur^  mW  amcrce  *n  a  certain  sum  if  they  will,  and  then 
erally,  and  there  needs  not  an  atieerment,  though  the  proper  way  is  idea  sit  in  mumcordia, 
jb*  turn  be  and  then  an  affeerment.     See  3  Hawk.  P.  C.  ch.  10.  p.  18. 
aftemnji  5,  Mathews  v.  Carey.  E.  T.  1687.  K,  B.  3  Mod.  138.  S.  P.    GniESLOf'e 
ascertained  9  CASEt  0  Co.  41  a.  41  b. 

feerora  *r        Trespass  for  entering  plaintiff's  house,  and  taking  a  silver  tankard.     The 
An  amor     defendant  made  conusance  as  bailiff  of  tho  dean  and  chapter  of  Westminster, 
ejament  in  for  that  the  place  where,  &c.  was  within  the  jurisdiction  of  the  leet  of  the  said 
a  conrt-lcet  dean,  who  was  seised  of  a  court-lect  which  was  held  there  such  a  day,  &c.f 
k  a  duty     ana*  that  the  jury  presented  the  plaintiff  (being  a  tallow-chandler)  for  melting 
th'T'd'r    °*"  8t*nk*n?  tallow,  to  the  annoyance  of  the  neigbours,  for  which  he  was  amer- 
which'he0' ce(^'  an<*  *"ntthe  amerciament  was  affeered  to  five  pounds;  which  not  being 
may  dia      paid,  the  defendant,  by  a  mandate  of  the  said  dean  and  chapter,  distrained  the 
jraio.*        tankard,  Sec.     The  plaintiff  replied,  de  injuria  tua  propria  abiquehocf  that  he 
did  melt  tallow  to  the  annoyance  of  the  neighbours,  $c.     The  defendant  de- 
murred to  this  replication.     The  whole  Court  were  of  that  opinion,  and  there- 
fore judgment  was  given  for  the  plaintiff.     If  it  had  been  in  replevin,  where 
|he  defendant  made  cognizance  in  the  right  of  the  lord,  it  might  be  well  enough 
as  here  pleaded,  see  Stra.   847;  Fitzg.  46.  pi.  9;  Barn  K.  B.  128.  214;  but 
where  it  is  to  justify  by  way  of  excuse,  there  you  must  aver  the  fact,  and  al- 
lege it  to  be  done,  aqd  set  forth  tho  warrant  itself,  and  the  taking  vkiuU  won- 
ranli,  for  a  bailiff  of  a  liberty  cannot  distrain  for  an  amerciament  by  virtue  of 
In  debt- for  his  office,  but  he  must  have  a  warrant  from  the  steward  or  lord  of  the  leet  for 
an  amercia  so  doing.     See  Cro.  Eliz.  698;  Cro.  E!tz.  605.  748:  Leon,  242;  Moor,  574; 

*!!*  be       2  HaW^  R  C    Ch*  ,0-  f  30- 

ahownthat  *  Brooke  v.  Hustler.  E.  T.  1705.  K.  B.  11  Mod  76. 

the  party        An  exception  was  made,  that  the  court  being  uncertain  when  it  will  be  held 

was  ram     (that  is  where  the  lord  may  hold  it  when  he  pleases)  a  particular  and  convea- 

Tned  to    tent  notice  ought  to  be  given  when  and  where  the  court  is  to  be  held;  (see  32 
*42  J  or  22  Edw.  4.  pi.  27  b.)     A  general  notice  in  the  church  is  not  a  sufficient  no? 
the  court  at  ^ce  t0  mcur  a  forfeiture,  unless  there  bo  a  particular  custom  for  it. 
S.P;«d  See  Cio.  Eliz.  353. 

place/  ?•  Scawen  v.  Garret.  T  T.  1705  K.  B.  2  Ld.  Rayro.  1173. 

An  avowry  Holt,  C.  J.,  said,  that  in  an  avowry  for  a  fine  in  a  court-leet,  you  need  uot 
for  a  fine  in  gay  proutpatet  per  rccordum. 

IL^vaVttf  8*  BAINnRIDGE  v.  Bates.  H.  T.  1678.  K.  B.  T.  Raym.  337. 

to  be  by  .  ^he  C0l,nsel  f°r  l^e  plaintiff  said,  here  is  not  any  special  conclusion  by  the 
the  record.  Jury '•  v.iz-  Whether  the  low  wines  are  made  of  foreign  materials.  But  as  this. 
JP«t  it  ie  record  is,  1  st.  Here  is  no  colour  for  the  Court  to  give  judgment  for  the  defen? 
not  foffi  dant.  2nd.  Here  is  colour  to  give  judgment  for  the  plaintiff  For  that  they. 
V^mtum  find  that  *e  Plainliff  was  communis  dislillalqr  aquanimjorfmm  for  a  year  before; 

•      *  Or  bring  an  action  of  del^t;  Cro.  Eliz.  56J. 


LEGACY.  U:*Ql 

out  they  do  not  fajr  that  he  made  low  wines  of  foreign  materials,  and  so  that/"*'  ■£**••* 
which  they  find  is  a  thine  immaterial.     3rd.  They  find  that  Hall  did  exhibit  ^  plaintiff 
an  information  and  the  plea  and  judgment,  prout  per  recordum  apparel,  but  do  did  Jncn  an 
not  find  that  the  contents  of  that  information  were  true.     4th.  They  find  that  act.  but  be 
there  is  molasses  made  beyond  the  sea,  and  also  in  England,  but  they  do  not  matt  aver 
•ay  who  made*  them.    5th.  They  fed  that  molasses  is  made  tx  fitcxdxn  saccari,  tbo  thing, 
but  they  do  not  find  that  the  plainthTtnade  the  low  wines  exjaculis  saccarx.       *nd  noA ro 

Per  Ctir.     In  an  avowry  for  an  amerciament  in  a  leet,  it  is  not  sufficient  to  /r^nt  e 
•ay  pntsentabtm  fuit  at  the  leet,  that  the  plaintiff  did  such  an  act,  but  he  must  ment.* 
aver  the  thing,  and  not  rely  upon  the  presentment.  In  a  plea  of 

9.  Gkorgb  v.  Lowlet.  M.  T.  1692.  K  B.  Skin.  392.  n.;  Holt,  553.         justification 

Per  Cur.    In  a  plea  of  justification  in  trespass,  the  bounds  and  limits  of  the ■?  traspaM, 
leet  should  be  shown. J*  J** 

IV.  RELATIVE  TO  THE  REMOVAL  OF  A  PRESENTMENT  l^MbT 

IN  A  COURT-LEET.t  «bowD. 

Ths  Queen  ▼.  Jennings.  T.T.  1709.  KB.  II  Mod.  228. 
It  was  moved  to  quash  an  indictment  against  the  defendant,  for  refusing  to  wl»eD  Pra 
take  upon  him  the  office  of  a  high  constable,  licet  dtbito  et  legaH  modo  elecim,  f*ntlD*nti 
(not  saying  to  what)  at  a  court  leet  held  for  the  hundred  of  Farnham,  on  the  amoved  ** 
sixteenth  day  of  September.     Holt,  C  J.,  and  the  Court,  answered,  that  in- by  eertio     « 
deed  one  may  prescribe  so,  but  unless  that  prescription  appear,  it  shall  not  be  rari  the 
presumed;  see  Cro.  Eliz.  125;  S.  C.  2  Leon.  28.212;  Cro.  Eliz.  245;  Hob.    [  143  1 
?30;  2Saund.  990;  1  Ld.  Raym.  69.     Also,  when  a  presentment  in  a  leet  is*?1^  *»• 
removed  by  certiorari,  the  style  of  the  court  must  be  set  out  exactly,  but  there  £°art  ""J-4 
needs  no  such  nicety  in  pleading;  see  Cro.  Jac.  43;  4  Bac.  Abr.  672.  shown*  ' 

V.  RELATIVE  TO  THE  FORFEITURE  OF  A  COURT  LEET. 

Sir  James  Smith's  case.  M.  T.   1690.  K.  B.  4  Mod.  56.  Assart tosf 

/t  was  resolved  that  a  court  leet  may  be  forfeited  by  misuser  or  nonuser.       j?*,^  by 


misuser. 


VI.  RELATIVE  TO  THE  DUTIES  OF  THE  LORD. 
Davies  ▼.  Lowden.  M.  T.  1664.  K.  B.  Carter,  29. 
On  the  question,  whether  in  truth  the  inhabitants  are  to  find  stocks,  and  The  lord  if 
whether  stocks  be  presentable  in  a  leet.     As  to  pillows  and  tumbrel  it  is  ad-  jj°"nd  >0 
judged   that  the  law  is  bound  to  find  them  in  the  town;  Kelloway,  f.  4;  -and™"!  ****** 
not  the  inhabitants;  Cro.  Eliz.  f.  698.  "e, 

*  So,  an  avowtry  for  an  amerciament  for  not  a  oc  op  tin  3  tho  offieo  of  constable  must  shot* 
thai  the  party  bad  special  notice  of  hia  election;  Fletcher  v.  Ingram ,  5  Mod.  One  who 
justifies  an  amerciament  in  a  leet,  most  in  pleading,  allege  the  offence  to  be  done  within  the 
jurisdiction;  Hob.  129. 

f  The  presentment  may  be  removed  by  certiorari  into  K.  B.,  and  then  traversed;  1  Saund. 
|35.  c.  a. 

I  As  there  are  few  cases  determined  in  the  courts  of  common  law  connected  with  the 
subject  of  this  division  of  the  Abridgment,  the  following  note,  containing  a  brief  summary 
of  tbo  general  rules,  may  be  found  useful;  see  also  Ward,  Preston,  and  Lowndes  on  Lega* 
cios:r7-As  soon  as  the  debts  of  tbo  testator  are  all  liquidated,  the  legacies  next  claim  the  ex- 
ecutors attention.  Those  are  to  be  paid  by  the  executor  as  far  as  the  assets  will  extend; 
but  he  cannot  on  their  payment,  confer  on  himself  a  preference  as  he  may  with  regard  to 
tho  liquidation  of  debts;  see  2  Vera.  434.     A  legacy  is  defined  to  bo  a  bequest  or  donation 

XT  money  or  good*  by  will,  and  the  person  to  whom  it  is  given  is  denominated  a  legatee. 
U  persons  are  capable  of  being  legatees,  provided  they  do  not  labour  under  any  general 
local  disqualification;  as  being  executor,  alien,  enemy,  fee.;  and  by  the  stat.  25  Geo.  2.  c.  6. 
an  legacies  given  by  will,  or  codicil,  to  witnesses  of  the  same,  are  declared  void;  see  1? 
Yes.  Jim.  508.  Bequests  by  will  transfer  only  an  inchoate  property  to  the  legatee.  The 
right  is  not  absolute  until  the  executor  has  assented  to  the  bequest.  An  executor  by  paying 
legacies  when  there  are  not  sufficient  assets  to  discharge  the  debts,  renders  himself  personally 
responsible  to  tbo  creditors  for  such  improper  disbursements.  Hence,  ft*  a  protection  to 
i)m  executor,  the  law  imposes  a  necessity  of  his  assent  to  a  legacy  before  it  can  be  absolute- 
ly vested,  but  very  slight  aoquie*ence  suffices;  see  1  Vern.  94.  It  may  be  either  expressed 
«r  implied;  and  if  an  executor  once  assents  to  a  legacy,  l)e  cannot  afterwards  retract;  see  3 
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(A)  RbLATITK  TO  TBS  EXECUTOR'S  ABSENT  TO,  D.  144. 

(B) 


•  •  • 


RIGHT  TO  A    RECEIPT   OR    RELEASE   «rf 
PAYMENT  OF,  p.  145. 
*••*  (C)  ■  WHEN   LEGACY  IS  SUBJECT  TO  DEDUCTIONS,  p.  146. 

(D)  A  DOUBLE  LEGACY,  p.   14T. 

(E)  — WHEN  A   LEGACY  I*  A   SATISFACTION    OR    RXTINGUIBH* 

MENT,  p.  147. 

(F)  — —  THE  DUTY  PAYABLE  ON,  p.   149. 
(6)   THE  REMEDY  FOR  THE  RECOYERY  OF,  p.   157. 

'''■''■  ■  ■■ 

[  144  ]  (A)  Of  the  executor's  absent  to. 

•  Doe,d.  Hayes,  y.  Stayrb.  M.  T.  1816.  G.  P.  2  Marsh.  605;  S.  C. 

TOMS«tt  7  Taunt  217. 

*f  *B£xe  A.  being  possessed  of  premises  (or  a  term  of  years,  bequeathed  his  inter- 
iscMY  *  est  tnere*n  to  B.  for  his  life,  and  then  over;  and  appointed  B.  and  two  others 
when incoa  trustees  and  executors  of  his  will,  with  power  to  B.  during  his  life,  and  to  the 

■latent  with  Atk.  838.    There  are  two  kind*  of  legacies  viz.  specific  and  general.     A  specific  legacy 
fcit  jdut*'  is  it  eatd  to  be  a  bequest  of  a  particular  chattel,  spootnoally  described  and  distinguished  Horn 
•Tee  avail,  all  other  things  of  the  same  kind;  or,  in  other  words,  an  individual   donation;  see  1  Atk. 
417.    Honej  therefore,  if  sufficiently  distinguished,  may  bo  the  subject  of  a  specific  be- 
quest (see  1  Atk.  508.),  or  a  particular  debt.     So,  a  bequest  of  part  of  p.  particular   chattel 
may  be  a  specific  legacy;  see  3  Atk,  108.    On  the  other  hand,  a  mere  bequest  of  quantity 
•     .  whether  of  money  or  any  other  property,  is  a  general  legacy,  as  of  a  quantity  of  stock  see 
1  Atk.  414.  and  2  Ves.  562.     And  where  the  testator  has  not  soch  a  stock  at  bis  death,  it 
is  a  discretion  to  the  executor  to  provide  so  much  stock  for  the   legatee;  see  Tatb.  227. 
The  purpose  tart hich  the  general  legacy  is  to  be  opplied  will  not  alter  its  nature;  seel  P. 
Wmi.  539.     Personal  annuities  given  by  will  are  general  legacies;  see  3  Atk.  693,  and  2 
Ves.  417.     A  sum  bequeathed  out  of  a  debt  must  be  paid,  though  the  demand  is  recovered 
by  the  testator:  otherwise  of  a  bequest  of  the  debt  itself  which  would  be  a  specific  legacy; 
see  2  Stra.  824.     An  executor  is  not  compellable  to  pay  a  legacy  without  security  being 
given  to  him  by  the  legatee  to  refund,  if  necessary.     So,  in  some  cases  the  executor  may  be 
directed  to  give  security  to  the  legatee  for  the  payment  of  the  bequest  made;  see  1  Chan. 
Cas.  136.     Where  there  is  no  time  mentioned  within  which  the  legacy  must  be  paid,  the 
executor  has  one  year  before  ho  can  be  compelled  to  pay  it,  except  it  be  a  specific  donation; 
and  thon,  after  assent,  he  may  be  compelled  immediately  to  convey  it  to  the   legatee.     In- 
Jercat  upon  a  legacy  is  in  general  payable  only  from  a  year  afler  the  death  of  the  testator, 
unless  the  legatee  be  a  legitimate  child  or  grandchild  of  the  testator,  soe  3  Atk.  66.  Where 
the  legatee  is  an  infant  he  is  entitled  to  interest  from  the  expiration  of  one  year  afier  the 
testator's  disease,  without  demanding  payment  of  the  legacy;  but  if  the  legatee  be  of  full 
age  he  can  claim  po  interest  but  from  the  time  of  making  the  demand  after  one  year  of  the 
testator's    decease;  and  although  a  legacy  be  devised  to  be    paid  at  a  certain  time, 
it  carries  no  interest  only  from  such  time  as  it  is  demanded  after  the  period  appointed  for 
the  payment.     If  an  annuity  be  given  by  the  will,  it  commences  immediately  en  the  teste- 
tor's  death;  and,  consequently,  the  first  payment  is  to  be  made  at  the  expiration  of  a  year 
next  after  that  event.     The  rate  of  interest  allowed  on  all  legacies,  when  paid  in  the  cur- 
rency of  this  country;  is  four  per  cent.     Our  next  object  of  investigation  is,  as  to  whom, 
the  legacy  shall  be  paid:— If  a  legacy  be  bequeathed  to  an  iufnnt,  the  executor  is  not  justi- 
fied in  paying  it  to  him  during  his  minority,  or  even  into  the  hands  of  his   father  without 
fbe  sanction  of  a  pourt  of  equity,  see  4  Bac.  Ab.  429;  unless  the  amount  be  inconsiderable 
and  incapable  of  bearing  the  expenco  of  an  application  to  the  Court  of  Chancery;  see  2 
Atk.  81.     But  the  difficulties  connected  with  this  subject  are  materially  diminished  by  the 
statute  36  Geo.  2.  c.  52.  s.  32,  enabling  the  executors  to  pay  legacies  bequeathed  to  infants 
into  the  Bank  of  England,  with  the  privity  of  the  Accountant- General,  to  be  plaoed  to  the 
account  ef  the  legatee.     Where  a  legacy  is  given  to  a  married  woman,  paying  it  to  her  a* 
jone  is  not  sufficient  without  her  husband  joining  her  in  discharging  the  executor;  see  Tell. 
Ex.  320.     And  this  the  latter,  in  cases  where  the  husband  has  made  no  provision  for  the 
wife,  may  decline  paying  the  legacy  if  it  be  2001.,  unlew  he  w\}\  make  an  adequate  settlement 
on  her;  see  5  Ves.  jun.  742.    It  is  a  general  rule,  that  if  a  legatee  die,  before  the  testator, 
jar  before  the  condition  upon  which  the  legacy  is  given  be  performed,  or  before  it  becomes  a 
Tested  interest,  the  legacy  is  extinguished.    Nor  is  it  an  exception  that  the  legacy  is  left  to 
jA.,  his  executors,  administrators,  or  assigns;  see  1   Bro.  Ch.  Rep.  8,  and  8  Mod.  Rep. 
403.     And  although  in  bequest  of  a  legacy  to  A.,  the  testator  should  express  an  intention 
that  it  should  not  lapse  in  case  A.  died  before  him,  this  is  not  sufficient  to  exclude  the  nest 
.of  kin;  see  3  Atk*  572.  But  a  bequest  may  be  so  speoifically  framed  as  to  prevent  the  death 
of  the  legatee  operating  to  the  destruction  of  the  legacy.     Neithor  does  the  rule  extend  to  . 
a  lagacy  to  two  or  more  Jointly,  for  such  a  legacy  is  not  extingrished  by  the  death  of  one, 
but  will  vest  in  the  survivor.     But  where  the  legacy  is  to  two  or  more  severally,  or  to  be 
-*-:j-J  between  them,  sjiare  and  share  alike,  and  one.  dies,  his  share  will  lapse.     The  rule 


LEGACY.— IFfcen  tuojccJ  lo  Deduction.  1<» 

iurvivora  of  the  trustees  after  his  decease,  to  lease  the  premises  for  any  term   f  145  ] 
Hot  exceeding  twenty-ono  years.     At  A. 's  death,  B.  takes  possession  of  the 
premises,  and  grants  a  lease  of  them  to  C.  for  fourteen  years,  with  a  further 
deintse  for  forty-two  years,  reserving  the  rent  to  himself,  his  executors,  admin- 
istrators, and  assigns;  contracting  in  his  own  name,  without  any  mention  of 
the  other  executors,   and  appoints  by  will  other  trustees  in  case  of  death  of 
the  original  trustees.    The  Court  held,  that  these  acts  did  not  constitute  an 
assent  by  B.  to  the  legacy,  and,  therefore,  that  the  lease  to  C,  having  been 
granted  by  E.  in  the  character  of  executor,  was  valid. 
(B)  Of  the  executor's  right  to  a  receipt  or  release  on  payment  of. 
Green  v.  Croft.  E.  T.  1792.  C.  P.  2  H.  Bl.  SO. 

Deviate  to  A.  for  life,  of  the  rents  and  profits  of  a  real  estate,  and  the  in- It  teems 
teres*  and  dividends  of  personal  property,  and  after  his  death  the  whole  estates,  that(  **  *x 
both  read  and  personal,  to  be  divided  between  B.  and  C.     On  the  question,  JJJJ  refute 
whether  a  legatee  were  bound  to  give  a  receipt  for  his  legacy?  to  pay  a  le 

Lord  Loughborough,  C.  J.,  said:  The  only  point  for  us  to  solve  is,  wheth- gacy»  antil 
er  a  receipt  under  the  legacy  acts  was  necessary  in  this  case.     The  defend-*  receiptor 
«ddt  might  have  empowered  the  plaintiff  to  receive  the  money  himself,  which  jjjt*l!tr8* 
brings  it  exactly  to  the  cast  of  money  had  and  received  by  them  to  the  plain-   r*|^"i- 
tiff's  ago.     Legacies  charged  on  land  are  undoubtedly  liable,  but  not  a  devise   *•  ■* 

Of  land,  or  of  an  interest  in  the  land.     No  receipt  is  given  for  land,  and  the 
plaintiff  in  this  case  is  tenant  for  life  in  equity,  and  might  have  received  the 
rents  from  the  tenants,  for  it  would  have  been  no  imputation  on  the  defendants 
to  have  permitted  him  so  to  do.  The  intention  of  the  legislature  was  to  charge 
all  pecuniary  legacies,  it  being  supposed  that  for  them  the  executors  would 
fmd  it  necessary  to  take  receipts;  and,  therefore,  where  the  executor  can  do-' 
mand  a  receipt  as  executor,  he  may  deduct  it  out  of  the  legacy.     But  this  is 
not  a  case  where  the  executors  can  demand  a  receipt;  for  undoubtedly  they 
might  authorise  the  legatee  to  receive  the  dividends  at  the  Bank,  and   if  atf 
action  were  to  be  brought  afterwards  by  him  for  the  dividends,  it  would  be  a 
sufficient  defence  for  the  executors,  that  he  had  received  them  himself,  of 
which  the  books  of  the  Bank  would  be  evidence.     It  is  impossible  to  construe 
the  words  "  any  fegffcy"  to  mean  all  legacies,  for  it  is  plain  they  do  not  extend 
to  specific  chattels,  as  a  horse  or  a  piece  of  furniture, 

(C)  When  legacy  nr  subject  to  deduction.* 


hat  no  reference  to  oases  where  the  legacy  is  given  to  some  other  person  after  the  doath  of 


are" 

preceding  passages,  if  the  legttee'die  before  the  testator,  ihe  legacy  is  a  lost  or  lapsed  be- 
quest, and  sinks  into  the  residue  of  the  testator's  estate;  and  where  the   legacy  is  to  arise" 
out  of  die  real  astute,  and  the  Wtftoe  dies,  even  after  the  tostator,   but  before  the  time  of 
payment,  it  lapses  for  the  benefit  of  the  heir.     If  the   father  of  an  infant  legatee  bo  living, 
lie  is  bound  to  maintain  his  child,  and  the  interest  of  the  legacy  cannot  be  applied  for  that 
purpose,  on  less  in  cases  of  extreme  necessity,  arising  from  the  distressed  ana  embarrassed 
circumstances  of  the  parent.     Where  the  testator  bequeathes  to  his  creditor  a  legacy  eqtiaf 
to  or  greater 'in  amount  than  his  debt,  it  will  be  viewed  as  givon  in  satisfaction  of  his  de- 
mand; though  if  it   be  less,   or  if  the  will  contain  an  express  direction  for  the  payment  of 
debts,  or  if  the  legacy  be  upon  a  condition  or  a  contingency,  it  will  not  be  deemed  a  satis*' 
ftietion  of  the  pre-existing  legal  debt.     In  case  the  estate  be   sufficient  to  answer  the  debts 
and  specific  legacies,  but  not  equal  to  the  payment  of  the- general  legacies,  they  are  subject 
lo  abatement  in  equ.4.l  proportions;  but  in  such  instances  nothing  is  to  bo  abatod  from  the 
specific  legacies;  see  2  Fonbl.  374:  2  Bl.  Com.  513;  1  P.  Win*.  679.     But  in  case  of  ade* 
ficieney  of  general  assets,  that  is  to  say  of  assets  to  jioy  debts,  specific  legacies,  although  not 
liable  to  abate  with  the  gen  oral  legacies,  must  abate.     On  the  same  principle,  legatees  that 
have  been  paid  their  legacies,  whether  they  have  given  security  so  to  do  or  not,  are  bound  to* 
refund  their  legacies,  or  a  rateable  part  or  (hem,  in  all  cases  of  a  deficiency  of  assets  for  the 
discharge  of  debts;  see  2  Bla.  Com.  513.     But  a  legatee  is  not  bound  to  refund  at  the 
suit  of  the  executor,  unless  the  payment  of  tho  legacy  was  compulsory,  or  unless  the  defi- 
ciency was  created  by  debts  which  did  not  appear  till  after  the  payment  of  tho  legacy;   in? 
either  of  which  cases  the  executor,  ns  well  as  the  creditor,  may  compel  the  legatee  to  re- 
fund; see  2  Vent.  356 ;  Id.  2C0. 
*  Vide  ante,  145,  note. 


164  LEGACY.— Satisfaction  of: 

Srwart  v.  Denton.  H.  T.  1T85.  K.  B.  ft  Chit.  4*5.  . 

A  legated        This  action  was  brought  against  defendant,  an  administratrix  of  J.  D.  ftr 

of  a  speci  money  paid,  laid  out,  and  expended  by  the  plaintiff,  to  and  for  the  use  of  the 

of  wineT  ?aM  ■*•  **'  m  his  life-time,  and  for  money  had  and  received  by  the  said  J.    IX 

which  ar     *n  °>8  life-time,  to  and  for  the  use  of  the  plaintiff.    The  jury  found  a  verdkf 

rived  in      for  the  plaintiff,  subject  to  the  opinion  of  the  Court.     It  appeared  that  P.  T. 

the  port  of  by  his  will,  dated  14th  of  October,  1779,  willed,  that  the  plaintiff  and  J.  D- 

London  bo  (t0  whom  the  defendant  is  administratrix)  should  have  and  carry  on  his  trade 

dthof     °^  a  w'ne  mercnant9  as  joint  partners;  and  he  bequeathed  unto  the  saidT.  S* 

the  testator an^  ?'  ^.  *M  n's  8loc^  in  trade,  which  he  should  be  possessed  of  at  the  timet 

bat  the  en  °f  his  decease;  and  after  giving  several  pecuniary  legacies,  he  gave  unto  the 

try  of  the  plaintiff  and  C.  his  wife  (who  is  since  dead),  all  the  residue  of  his  monies, 

winea  woe  chattels,  estates,  and  effects  whatsoever,  whereof  he  should  die  possessed,  or 

net  .made    whereof  any  other  person  should  be  possessed  in  trust  for  him  at  bis  deathf 

that  el oot   and  he  appointed  E  A-> the  plaintiff,  and  T.  J.  his  executors.     The  testator 

it  not  sob*  died  on  the  33rd  of  January,  1780;  on  the  22nd  of  January,  1780,  eighteen 

ject  to  the  pipes  of  wine,  which  had  been  ordered  by  the  testator,  arrived  in  the  port  of 

payment  of  London,  and  the  arrivals  of  the  ships  onboard  which  the  wines  were  laden 

the  duties,  were  reported  before  his  death,  but  the  wines  in  question  were  not  entered  or 

to>  beto"    delivered  UDtU  &ftcr  the  testator's  death.    The  plaintiff  paid  the  freight,  duties? 

chargeable  am*  insurance  upon  the  whole  of  the  wine's,  without  prejudice  to  the  question^ 

with  them,  whether  the  same  should  be   paid  by  the  specific  legatees  of  the  testator's 

stock  in  trade,  or  by  the  residuary  legatees  in  the  testator's  will.     Oa  aspeietal 

verdict,  the  question  was,  whether  the  freight,  duties,  and  insurance,  were 

payable  by  the  plaintiff  and  the  other  speeinc  legatees  in  equal  proportions,  or 

whether  the  same  were  payable  by  the  executors  out  of  the  testator's  estate. 

[  147  ]  If  the  Court  should  be  of  opinion  that  they  ought  to  be  paid  by  the  specific 

legatees,  then  h  verdict  to  be  entered  for  the  plaintiff,  damages  1 991.  lSt.  64., 

and  cosfs;  but  if  the  Court  should  be  of  opinion  that  they  were  payable"  by 

the  executors  out  of  the  testator's  estate,  then  a  verdict  to  be  entered  for  the 

defendent. — The^  Court  gave  judgment' for  defendant. 

(D)  Relative  to  a  double  Legacy,* 
(£)  Relative  to  when  a  legacy  is  a  satisfaction  or  extinguishment,  f 
1.  Pullen  v.  Crest.  M.  T.    1796.  Ex.  3  Anst.  830.  S.  P.  Field  v.  Mo*-> 

tyn.  M,  T.  1796;  Ex.  3  Id.  831.  ri. 
A.  devised  J.  S.,  by  his  will  in  1 773,  gave  to  each  of  the  children  of  his  brother-in-law, 
thVchil  J'  C''  tliat.should  be  alive  at  the  testator's  death,  501  to  be  paid  to  their  fa- 
dren  of  B.  tnor  *°r  *ne'r  use*  ^ne  ^e^ac»es  were  accordingly  paid  by  the  exetritor  to 
60/.  to  be  the  said  J.  C.  for  the  use  of  his  children,  living  at  the  time  of  the  death  of  the) 
paid  to  D.  testator;  J.  C,  by  his  will  in  1787,  gave  to  each  of  his  children  2601.  to  he 
for  their  paid  to  them  by  his  executors,  at  their  respective  ages  of  twenty-one'  years? 
**°ii  V?  an<*  l^aTfy  of  his  sons  or  daughters  died  before  they  attained  the  age  of  twea- 
chTldren  *"  ^  one  ^ears» tna* tnet)  tne  8Urv'v*ng  children  should  enjoy  the  part  bequeath* 
260/.  if  eo<  *°  ,ne  deceased  child,  in  equal  proportions,  and  appointed  the  defendants, 
they  attain  (one  of  whom  was  his  eldest  son)  his  executors.  The  question  raised  was, 
ed  the  age  whether  the  legacies  given  by  the  father  were  not  in  satisfaction  of  the  lega- 
of  twenty  cje8  gjveD  by  the  will  of  J.  S.  ?  The  Court  held  that  both  the  legacies  should 
hTZ  rfult  ^e  l>a^»  ns  no  exPrcss  *ntent»on  *<>  the  contrary  was  proved,  liie  presump- 
the  latter  *'on  °^  l^e  ^her  having  imagined  that  he  had  discharged  the  debt  could  not 
was  no  rat  weigh  against  the  strong  circumstance  that  the  latter  legacy  was  subject  to  ar 
isfaction  of  contingency,  and  payable  at  a  future  time. 

the  former        2,  Gorton  v.  Dtson.  H.  T.  1819.  N.  P.  Gow.  78;  S.  C.  not  S.  P. 
*H*ey-  l  B.  &  B.  219. 

.    .  Jksumpsit  for  money  had  and  received.     The  plaintiffs  claimed  a  sum  at 

A.  be  *Whcn  t*o  legacies  of  the  same  rum  are  given*  to  the  same  person,  one  in  a  will,  the 

qaeaihed  to  other  in  a  codicil,  the  legatee  is  eu  tilled  to  both,  unless  an  intention' that  he  should  have  on- 
ly one  is  apparant. 

f  See  Stalraon  on  Election  and  Satisfaction:  in  which  the  rules  adopted  in  Courts  of 
Equity  on-  this  subjects  oro  very  fully  collected  und  skilfully  expounded*- 
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f  ,*00l.,  Which  had  been  bequeathed  to  their  testatrix,  M.  9.,  by  her  aunt,  T.  B*  1,300/. 
H.;  and  to  establish  their  demand,  they  put  in  the  will  of  the  defendant's  tes-an?  aP 
later,  J.  H.  which  was  dated  the  1 3th  of  July,  /813,  and  in  which  was  con-  £ln*     . 
tained  the  following  bequest:  "  I  give,  devise,  and  bequeath  unto  my  sister,  c'TSuVsf 
M.  S.,  widow,  and  her  assigns,  for  and  during  the  term  of  her  natural  life,  the  ficient  as 
yearly  sum  of  2,700/.,  free  and  clear  of  taxes  (except  property  tax),  the  same  sets  but 
to  be  issuing  and  payable  to  her,  out  of,  and  from  all  my  freehold  estates,  by  does i  not 
two  equal  half  yearly  payments."    In  a  subsequent  part  of  the  wrlh  the  foU^V  }*?J% 
lowing  clause  was  inserted:  "  Nevertheless,  I  hereby  expressly  declare,  that    *-  .5?  1 
the  said  annuity  so  given  to  my  said  sister  as  aforesaid,  is  to  be  in  full  dis-[l^ar^ab6 
charge,  and  she  is  to  accept  the  same  in  full  satisfaction  and  extinguishment  qoeaibs  to 
of  a  certain  debt  or  sum  of  1,2001.,  in  which  I  stand  indebted  to  her,  as  and  B.  aoannai 
lor  legacy  heretofore  bequeathed  to  her,  by  my  late  aunt,  F.  H.,  deceased,  l7  of  7001. 
and  m  which  she  is  to  execute  a  good  and  valid  release  to  my  other  execu-  and.  exP[al 
ioni  accordingly,  as  soon  as  may  be  after  my  decease;  otherwise,  such  wuiui- -JJ^Jj^* 
tv  shall  not  be  paid  or  payable."     The  testator,  J.  H.?  died  on  the  22nd  oftion  0f  the 
Slay,  1817,  without  having  altered  his  will;  and  on  the  30th  of  October  fol- debt  or  sum 
lowing,  MVS.  died;  but  she  had  not  executed  a  release  of  the  1,200/.  as  re- of  1,200/., 
quired  by  the  will,  nor  done  any  act  which  could  be  construed  into  an  accept-  DQl  Trh,c^ 
ance  of  the  annuity  bequeathed  to  her  in  lieu  of  the  1,200/.;  J.  H.  was  aP-5o«notac 
pointed  executor  of  the  will  of  F.  H.,  by  whom  the  legacy  of  1,200/.  was  be-Mpt;  M#f 
tjueathed  to  M.  S.     It  was  objected  for  the  the  defendants,  that  the  action  that  the 
was  not  maintainable,  it  being  in  effect  an  action  to  recover  a  legacy,  which  1,2001.  wa« 
was  clearly  not  maintainable.     Dallas,  C.  J.  I  am  clearly  of  opinion,  that  this  money  had 
is  money  had  and  received,  in  the  hands  of  J.  H.  to  the  use  of  M.  S.-,  but  I^^E?* 
will  give  the  defendant's  counsel  liberty  to  move  if  it  is  desired. — The  plain-  mat  ^  g 
lisfc  had  the  verdict. 

3.  Lzon  v.  BtJTLSR.  M.  T.   1815.  Ex.  2  Price,  34.  Arelin* 

A  bequest  by  the  obligee  to  one  of  joint  obligors,  of  a  debt  due  on  bond,  inquiahmenf 
these  terms,  "  I  remit  and  forgive  to  T.  W.  the  sum  of  500/.  which  he  stands  £f  »  debt 
iqdebted  to  me  on  his  bond,  and  I  direct  the  said  bond  to  be  delivered  up  tot<^  ^^^ 
hint,  and  cancelled;9'  was  held  by  the  Court  to  be  merely  a  personal  legacy  6njT  apir 
to  T.  W.,  and  lapsed  by  his  death  in  the  lifetime  of  the  testator.  tonal  be 

%  4.  Lb  Saob  v.  CotJSSMAKBR.  T.  T.   1794.  N.  P.   1  Esp.  187.  .que*,  and 

The  plaintiff  was  a  stock-broker,  and  in  the  lifetime  of  the  testator  h^  jjjf*' <l*6i 
transacted  all  his  money  concerns  to  a  considerable  extent;  it  was  also  prov- {Jjj^p^jj* 
ed  that  he  had  been  employed  by  the  testator  in  several  matters,  such  as  keep-  qaegt  De 
ing  his  books,  translating  his  letters,  &c,  and  that  he  was  also  hi  the  habit  of  comes  void, 
doing  for  him  several  acts  of  kindness,  and  rendering  him  many  services. 
The  defendants  resisted  the  plaintiff's  demand,  on  the  grounds,  that  the  tes-  A  leP9Tjs. 
iator,  being  a  man  of  very  great  wealth  and  uncommon  parsimony,  a  foreigner  *JTar  dj£™ 
and  without  relations,  the  several  services  upon  which  the  plaintiff  grounded  fAC*[™  "ra 
his  action  were  gratuitous,  and  done  solely  with  a  view  to  a  legacy  on  the  tes-  iegai  <fo 
fetor's  death.      Lord  Kenyon  ruled,  that  neither  was  an  answer  to  the  plain-  mand, 
tiff's  demand;  that  a  legacy  was  never  deemed  a  satisfaction  for  a  legal  de-  when  that 
mod  when  that  demand  was  unliquidated  at  the  time  of  the  legacy  SiTen  ^wTwnli 
nor  where  it  was  given  before  the  time  when  the  demand  accrued,  or  the  ^^^  At 
debt  was  contracted,  unless  it  was  expressly  said  in  the  will  that  it  should  be  a  ^  t|ma 
satisfaction;  that  nothing  in  this  case  appeared  which  could  operate  as  an  the  leyacy 
ademption  of  the  legacy.  *M  rT«»- 

(F)    KeLATIY*  TO  THE  DUTY  PAYABLE  ON.*  I     J4^   J 

4  By  55  Geo.  3.  e.  184.  1  Geo.  4.  o.  9.  9  Geo.  4.  c.  13.  rate*  of  dutiea  per. 
•eat.  payable  oat  of  real  or  personal  estate*,  on  legacies,  annuities,  and  residues  value  901/ 
end  upwards,  to  children  or  their  descendants,  or  to  the  father  or  mother  or  other  lineal  an- 
cestor of  the  deceased,  11.;  to  brother*  and  sisters,  or  their  descendants  31.;  to  brothers  and 
sisters  of  the  tether  or  mother,  or  their  descendants,  61.;  to  brothers  and  sisters  of  the 
mad  father  or  grand  mother,  or  their  descendants,  61.;  to  any  person  in  any  other  degree 
Of  collateral  consanguinity,  or  to  a  stranger  in  blood,  101.  Legacy  to  the  husband  or  wit* 
exempt. 

VOL.  XII.  i* 


ft*  LEG  ACY  .—Duty  payable  o*. 

1.  Hales  v.  Freemaw.  M.  T.  1819.  C.  P.  4  Moor*,  81  J-  8.  «f  . 

I  fi.  &  B.  391. 
An  execa  '     gy  (ffo  statute  36  Ge*.  3,  e.  52.  the  legacy  doty  must  be  paid  by  an  exe-r 
if*  wh^H     cuior  or  administrator,  and  if  not,  that  it  shall  become  their  debt;    and  that  idr 
tfie  amount casc  tnev  sna^  Pav  tne  'egacv  without  deducting  the  duty,  it  shall  become  m 
of  lerfaty    debt  to  the  crown  from  both  the  executor  and  the  legatee;  and  by  fie  Ml  sec-~ 
daty  on  an  tion'of  that  statute,  the  doty  chargeable  on  legacies  given  by  way  of  annuity 
annuity       must  be  paid  by  four  equal. payments,  t|je  first  on  or  before  the  completing  the 
"*?Jtcor  first  year's  annuity,  and  the  other  three  ki  like  manner  successively,  before  or 
mount  from  on  completing  the  payments  of  the  three  succeeding  years  respectively.    The 
the  legatee  Court  held,  that  executors  under  a  wiHy-  who  paid  the  legacy  duty  on  an  aa~ 
ia  to  action  nutty  eight  years  afte>  the  death  of  the  testator,  may  recover  the  amount  front 
for  money  the  legatees  in  an  action  for  money  paid^  although  such  legatee  had  assigned 
paid  to  his  the  annuity  three  years  before,  on  the  grotimd  that  the  payment  by  the  exfeco- 
"**'  tors  was  compulsory,  and  that  they  stood  in  the  situation  of  trustees  or  rare~- 

ties  to  the  legatee. 
Thedatv    *•  Attorney-General  v.  Lord  Cavendish.  T.  T.   1&10.  Ex.  Wigbtw.-8£ 
i,  to  be  Information  of  debt,  claiming  from  G.  C,  as  executor  and  residuary  lege- 

paid  upon   tee  of  F.  C,  certain  duties  under  the  statute  of  the  96  Gee*  &»c.  &&.     At 
the  ag§ve.    the  trial  a  special  verdict  was  found,  stating  that  J?.  C.  died  October  8 1 ,  4663,*, 
gate  a         an(j  nj9  will  was  proved  on  the  29th  of  October  following.     On  the  30th  of 
thTteata.     ^u'v>  1808,  the  defendant,  being  the  descendant  of  the  brother  of  the*  deeeas- 
tor's  prop,   6C^>  transmitted  to  the  Commissioners  of  Stamps  an  account  of  the  testator's 
orty  at  tbo  personal  estate  intended  to  be  retained  by  him  for  his  own  benefit  in  due*' 
time  of  ibe  course  of  administration,  as  executor  and  residuary  legatee;  and  offered  to> 
oMeoatocdo  pay  (he  sum  of  1,225/.  2s.  bemg  2  J.  lOr.  per  cent,  on  49,O0W.  4s.,  excluding 
J^*"1   all  the  interest  which  had  accrued  after  the  testator's  dearly  which  would 
8utmp-of-   nave  ma<^e  the  whofe  tfrrfount  to  61,964/.  69.  Id.,  the  duly  upon  Which  wasr 
ice  the        1,649/.  2s.  let.  after  deducting  the  property'tax.     The  question  was,  aa  tbf* 
note  of       the  amount  of  the  duty  the  crown  was  entitled  to  receive', 
what  he  in     Per  Cur.     The  crown  contends  that  it  must  be  taken  upon  the  original  re- 
I**"*  to  re  8jdue  anci  jt9  accretions.     The  clause  in  this  act  that  is  most  material  in  the1 
duary*  tega  Resent  case  is  the  35th;  but  neither  in  this  nor  in  any  other  is  any  particular 
tee,  time  mentioned;  as  far  as  it  goes,  it  seems  to  speak  of  the  time  then  present;.'* 

[_  150  ]  it  certainly  does  not  refer  back,  and  all  the  other  clauses  seem  of  the  same? 
ofescription;  it  seems,  therefore,  to  refer  to  the  time  when  the  residuary  lega- 
tee was  performing  the  act  of  retaining.     The  6th  section-  directs  the  duties 
to  be  paid  by  the  executor  upon  retainer;  there  the  puncitifn  tempmis  m  Cher 
icf  of  retaining-    The  22nd,  though  referring- to  specific  legacies,  strongly 
applies  to  set  a  value  thereon,  clearly  refers  to  the  time  present;   how  easy 
to  have  said  what  the  value  was  at  his  death,  if  the  legislature  had  m  hrtendV 
od  itv    The  23d  is  also  material;  the  duty  which  is  to  be  charged  and  paid  to 
respect  of  any  legacy,  according  to  the  amount  or  value  of  the  property  taken 
in  satisfaction  thereof,  must  mean  according  to  the  value  of  the  property  at  the* 
time  of  taking  it  in  satisfaction  for  the  legacy.     The  33rd  has  also  ar  similar* 
provision,  but  not  a  hint  of  any  time  but  the  present;  collating  aH  the  clauses? 
that  can  profitably  be  referred  to,  the  computation  is  to  be  made  on  the  value 
at  the  time  of  computing,  and  there  is  no  distinction  made  by  the  act  in  this  re- 
spect  between  the  present  and  such  cases  as  are  embraced  by  those  cfatfstfat- 
The  word  "  residue"  has  a  clear  meaning:  it  refers  not  only  to  the  sum  at  the 
time  of  the  death,  but  it  draws  along  with  tt  the  interest;  the  act  does  not  in 
terms  say  whether  the  duty  is  to  be  charged  upon  the  amount  at  the  death,  at 
upon  the  amount  by  accretion;  the  defendant,  therefore,  ought  to  show  thai 
in  this  case  a  different  meaning  belongs  to  the  word.     The  law  could  not  fix 
a  time;  many  circumstances  might  embarrass  and  delay,  as  has  happened  in 
the  present  case;  and  in  the  mean  time  estates:  may  increase  by  dividends  or 
by  interest;  but  they  may  also  decrease;  suppose  the  residue  to  be  SOJOOOf. 
in  the  Three  per  cents.,  which  were  at  par  at  the  testator's  death,  and  before 
the  delivery  they  fall  50  per  cent ;  would  it  be  right  to  charge  the  duty  upon* 


LEGACY. — Duly  payable  on.  10V 

alb*  stock- at  par  as  at  the  time  of  the  death?     The  Attorney-General  would 
then  be  told  the  act  did  not  say  so.     Or  if  a  valuable  house,  worth  10,000/., 
were  to  be  burnt  down. the  day  after  the  testator's  death,  and  the  materials 
were  only  worth  £00/.,  would  it  be  right  to  charge  upon  the  10,030/.;  sup- 
pose money  wis  lying  at  the  banker's,  if  the  bank  had  failed,  is  the  full  duty 
to  be  paid,  though  only  one  penny  in  the  pound  be  recovered?  Take  the  case 
of  the  lease  for  three  lives,  and  the  two  youngest  die  off;  must  you  go  back 
«aad  compute  the  varae  as  oa  three  lives,  when  one  only  of  eighty  years  is  left? 
If  taken  from  the  death  in  such  instances  of  decrease,  it  would  be  evident  op* 
presstou;  but  it  is  quite  indifferent  to  the  legatee,  whether  the  duty  be  taken 
jU  the  death  or  ten  years  afterwards;  he  pays  the  same  if  taken  immediately; 
10/.  only  is  paid  if  he  waits  ten  years,  that  would  give  51.  interest,  and  then 
15/.  is  demanded,  yet  he  still  pays  only  the  10/. ,  which  he  should  have  paid 
/originally;  the  public  had  a  right  to  the  10/.,  at  first,  and  so  have  they  to  the 
profit. made  by  that  10/.  after  it  had  legally  vested  in  government.     Upon  the 
whole,  therefore,  we  are  of  opinion  that  the  construction  contended  for  by  the 
*crown  is  the  least  inconvenient ;  in  no  case  can  the  legatee  be  out  of  pocjtet  by  it, 
and  by  the  other  construction  the  public  would  be  inconvenienced,  as  it  would 
make  the-interest  qf  the  executor  to  delay.     In  cases  of  diminutiomit  would 
he  great  hardship -and  oppression  to  compel  the  party  to  pay  upon  the  residue 
«t  the  death;  in  cases  of  augmentation  he  can  be  no  loser  whether  he  pay  the 
pimple  duty  at  the  -death,  or  the  duty  and  interest  made  upon  it  ten  years  af- 
terwards.    Judgment  for.4be  crown. 

3.  Attornkt-Genbral  v.  Bacchus.  H.  T.  1221,  Ex.  9  Price,  30.         *1    151  ] 

Legacy  of  the  residue  of  a  testator's  personal  estate  bequeathed  to  '  B.,  his  ™b«n  a 
««on~isv»law,  and  P.,  the  wife  of  B.  (the  testator's  daughter),  their  executors,  ftTj^Af 
„  &c.  for  their  absolute  benefit.     On  the  question,  whether  it  was  liable  to  the toato*i_ 
duty  of  1/.  per  cent,  on  the  whole,  as  a  bequest  to  or  for  the  benefit  of  P. —  tar  and  t" 
On  the  part  of  the  crown  it  was  contended,  that  this  bequest   was  within  the  •on-io-law, 
.Words  of  fhe35lhof  Geo.  3.  c.  184.  sched.    part   3.    which   enacts,  that  for il  ""J" Me 
-every  legacy  given  oat  of  personal  or  moveable  estate,  or  clear  residue,  *°  "•  Jtt 
*'  which  shall  have  been  given,  or  have  devolved  to  or  for  the  bonefit   of  any  JJJTeJJn^ 
person,  in  any  other  degree  of  collateral  consanguinity"  (than  as  before  des-w  to  om 
scribed);  or  to  or  for  the  benefit  of  any  stranger  in  blood  to  the  deceased,  a  moiety, tad 
'duty  at  and  after  the  rate  of  10/.  per  cent,   is  chargeable.     The   Court  said  ,0'-  Per 
that  they  should  take  time  to  consider  the   question;   and  they  observed,  i*!??**.?^* 
would  be  material  to  ascertain  what  would  be  the  effect  of  a  similar  joint  be*       ° 
<}uest  made  to  a  daughter  of  the  testator  and  an  entire  stranger,  intimating  that 
they  were  inclined  to  think,  that -in  this,  as  in  such  a  supposed  case,  the  wife 
took  a  direct  and  definite  interest  in  the  legacy.     They  observed,  that  they 
^should  probably  require  a  further  argument. 

Subsequently  the  Court  gave  judgment,  declaring  themselves  to  be  of  the 
sane  opinion  as  before,  viz.  that  it  was  liable  to  the  payment  of  1/.  per  cent, 
as  to  one  moiety,  and  10/.  per  cent,  as  to  the  other. 

4n  Attorneit-Gen«rai.  v.  Manners.  T.  T.   1815.  Ex.  1  Priee,  41JL 

W.  M.y  by  his  will  in  1771,  gave  and  bequeathed  the  sum  of  13,000/.  to  hisAlega-v 
executors  in  trust,  to  place  the  same  out  at  interest  in  the  funds  or  on  real  se- j*60,0*!*"** 
curky,  aad  to  pay  the  dividend  and  proceeds  arising  therefrom  unto  his  son  °f  J^n  J[* 
WBoputed  son  T.  M.  for  his  life;  and,  after  his  decease,  testator  directed  that  jo^in  1771 
one  moiety  thereof  should  be  paid  to  the  eldest  son  of  T.  M..   and  the  other  oiasnm  bt 
moiety  thereof  to  the  younger  children  of  the  said   T.  M.    "The  said   T.  m©aa/4o 
M.  was  the  illegitimate   child  of  the  said    W.   M.      The   testator    died  ■»  executor 
abortly  after  the  execution  of  the  said  will,  without  altering  or  revoking  ^{JlJJJJt 
same,  and  J.  M.,  the  executor,  proved  the  same.     J.    M.,  the  executor,  did  thertO0Lto 
fiot  place  out  the  13,000/.  in  the  funds,  but  retained  it  in  his  own  hands  as  ex-  testator's 
*«C4itor,  and  regularly  paid  the  interest  thereof  as  it  became  due  to  T.  M.  up  to  natural 
the  time  of  his,  J.  M.'s,  death,  which  happened  about  the  year  1793.     In  the  J*a*  ** 
^ear  1794,  T.  M.'s  two  only  children  applied  to  the  present  defendant,  being  *»  »'•' 
At  executor  of  J.  Bf.,  who  was  W.  M.'s  executor,  to  have  the  money  vested  "^ 
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death  to  in  the  funds,  who  complied  with  the  request,  and  the  13,000J.  was  fai  const* 
pay  oyer  qUence  of  such  application  shortly  afterwards,  in  the  year  1794,  forested  n 
**?  fri?ci  the  defendant's  names  in  the  Five  per  Cents.,  which  then  were  at  the  price  or 
children"  value  of  103/.  per  cent.  T.  M.'s  eldest  child,  whose  name  was  M.,  was> 
the  interest  then  married  and  had  a  family,  on  whom  T.  M.  settled  200J,  per  annum,  ds- 
of  which  ring  the  joint  lives  of  himself  and  his  said  son.  W.  M.  died  in  the  year  1800, 
had  accord  wnen  the  2001.  per  annum  reverted  to  T.  M.  T.  M.  made  a  similar  provi- 
#  L  152  I  sjon  for  hj8  youngest  child,  named  John,  who  enjoyed  it  for  some  years,  and 
^ty^i!11  died  in  the  lifetime  of  his  father,  whereby  that  provision  reverted  also  to  T. 
Isniee  for  M-  .  W.  M.,  by  ms  will,  dated  22nd  of  January,  1791,  gave  his  moiety  of 
Ufa  tip  to  the  principal  sum  of  13,0001.  equally  among  his  several  children,  subject  to 
bar  death,  the  life  estate  and  interest  of  his  father  T.  M.;  therein  J.  M.,  .the  28th  of 
which  hap  November,  1783,  made  a  settlement  of  his  moiety  thereof,  whjch!  he  took  as 
I8?!d  h°  ***e  on^  y°un£er  cmld  of  T.  M.;  and  the  same  is  thereby  directed  after  the 
children  decease  of  the  said  T.  M.,  with  the  consent  of  the  said  J.  M.  and  Anne,  hja 
having  died  then  intended  wife,  and  now  widow,  or  survivor  of  them,  to  be  laid  out  in  the 
long  before  purchase  of  lands  to  be  settled  to  the  uses  following:  namely,  to  the  use  of 
that  time  himself  for  life,  after  his  decease  to  his  wife  for  life,  and  after  the  decease  of 
.ad£  P™"  the  survivor  of  the  said  J.  M.  and  his  wife,  to  the  use  of  all  their  children  as 
poled  of  herein  mentioned.  J.  M.  and  T.  M.,  having  both  lately  departed  this  life, 
their  inter  *ne  sa^  T.  M.  having  survived,  and  dying  in  the  month  of  December,  1812, 
eat  in  the  Mrs,  M  ,  the  widow  of  Mr.  J  M.,  is  become  entitled  to  the  interest  of  her 
bequest:  late  husband's  moiety  for  her  life,  or  the  rents  of  the  lands  when  a  purchase 
•  h*t0  h  Bha11  be  made  Under  a  8CltIement>  and  lhc  children  of  the  late  W.  M,,  name)/, 
Is^Geo'  S  ^  ^*  ^'  anc*  **'  w*10  are  °^  a8e>  ana*  claimed  their  respective  portions  of  their 
e.  149.  father's  moiety  of  the  legacy  of  19,0001.  from  the  defendants,  and  were  paid 
poked.  S.  the  same  in  July,  1813,  by  sale  of  part  of  the  12,5301.  2s.  4<f.  stock,  purchas- 
ed in  1794,  by  the  defendants,  the  remainder  still  stands  in  their  names,  wt>o 
retain  the  same  as  executors  of  J.  M.,  the  executors  of  W.  M.,  for  the  per- 
sons entitled  thereunto  under  the  above  circumstances. 

Per  Cur.  There  can  be  no  doubt  that  this  is  the  case  of  a  legacy  given  by 
the  will  of  a  person  dying  before  the  5th  of  April,  1815,  for  the  testator  died 
so  long  ago  as  the  year  1771 ;  but  the  sole  question  arises  on  the  latter  words 
pf  the  clause  in  49  Geo.  3.  c.  149.  s.  3.,  and  is,  whether  this  is  a  legacy 
which  may  be  said  to  have  been  paid,  delivered,  retained,  satisfied,  or  dis- 
charged after  the  10th  of  October,  1808.  The  devise  in  question  is  o/ money 
to  be  placed  out  at  interest  by  the  executors,  the  dividends  tp  be  paid  bj  his 
natural  son  for  life,  and  after  his  death  the  principal  to  bo  divided  into  moietiet; 
one  whereof  was  to  be  paid  to  the  eldest  son  of  that  natural  son  T.  M.,  and 
the  other  to  his  younger  children.  In  point  of  fact  it  remained  a  matter  of 
Uncertainty  till  after  the  death  of  T.  M.,  who  would  be  entitled  to  receive  the 
legacy;  for  it  was  not  given  to  the  children  of  T.  M.  then  living,  but  one-cnoie- 
ty  was  bequeathed  to  his  eldest  son  and  the  other  to  his  younger  children.^ 
At  the  time  of  making  the  will  and  at  the  death  of  the  testator,  there  were  on- 
ly two  children  of  T.  M.  living.  This  bequest,  therefore,  would  certainly 
vest  in  all  the  children  of  T.  M.  who  should  be  living  at  the  time  of  the  testa- 
tor's death;  for  it  is  not  a  bequest  of  a  moiety  to  his  eldest  son  then  living, 
but  to  the  eldest  son,  and  of  the  other  moiety  to  the  younger  children.  Now, 
although  their  separate  shares  vested  in  all  the  children  of  T.  M.,  living  at 
the  death  of  W.  M.,  they  were  still  liable  to  open  or  let  in  any  other  children 
°umjng  in  e88e  durin8  tlie  ,ife  of  the  ^ther,  the  bequest  being  to  the  younger 
i  r  -i  c*V,dren>  and  not  to  the  younger  children  then  living.  The  consequence  of 
J  153  1  this  construction  is,  that  the  capital  could  not  be  paid  till  the  death  of  T.  M., 
because,  as  he  was  tenant  for  life,  it  would  be  uncertain  till  his  death  who 
would  be  entitled  to  it,  as  that  depended  on  what  children  he  should  leave  at 
that  time.  In  this  situation,  J.  M.,  executor  of  W,  M.,  does  nothing  in  the 
sbape  ot  appropriating  the  legacy  which  is  given  to  him  as  executor,  to  be  set 
apart  to  answer  the  purposes  of  the  testators  will.  He  retains  it,  indeed,  as 
it  appears  in  his  own  hands,  but  it  is  never  divided  from  the  bulk  of  his  per* 
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tonal  estate:  he  keeps  it  in  this  way,  and  pays  the  interest  to  T.  M.,  the  per- 
son entitled  to  it  under  the  will  during  his  (the  executor's)  life,  up  to  the  period 
of  his  death.  After  that  time,  which  was  in  the  year  1773,  the  present  de- 
fendants) who  are  the  executors  of  J.  M .,  and  consequently  are  now  also  ex- 
ecutors and  representatives  of  W.  M. ,  for  the  first  time  do,  what  is  something 
like  an  appropriation  of  this  legacy,  but  that  was  merely  laying  it  out  and  in- 
vesting it  in  the  funds  in  their  own  names,  it  being  uncertain  who  would  be* 
cooie  absolutely  entitled  to  it  till  the  death  of  T.  M.  That  event  has  now 
happened,  and  on  that  it  appears  that  his  two  children  T.  and  W.  were  the 
#njy  persons  who  ever  became  entitled  to  the  principal  of  the  legacy,  and  they 
could  not  till  that  time  have  known  what  would  have  been  the  amount  of  their 
shares:  they  find  each  disposed  of  their  interest,  W.  by  will  in  1791,  having 
devised  his  moiety  to  his  children,  and  John  had  settled  his  moiety  on  his  wife 
lor  life,  with  the  remainder  to  his  children,  with  a  direction  that  it  should  be 
laid  out  in  land  to  be  limited  to  those  uses.  Now  as  to  the  question  of  this 
being  a  legacy  retained  after  the  IQth  of  October,  1808,  it  is  in  fact  actual- 
ly retained  at  this  moment,  and  retained  for  the  benefit  of  those  legatees  who 
became  entitled  to  it  after  the  death  of  T.  M.,  that  is,  for  the  benefit  of  their 
representatives;  and  we  are  of  opinion,  that  it  comes  precisely  within  the  des- 
cription of  the  act  of  48  Geo.  3.  of  a  legacy  which  had  been  retained  after 
fh*  10th  of  October,  1808,  for  the  benefit  of  persons,  strangers  in  blood  to  the 
testator;  and  being  given  by  a  will  dated  so  far  hack,  the  testator  having  died 
177 1 ,  it  is  subject  to  the  duty  demanded  by  this  information;  therefore,  we 
consider  the  sum  claimed,  I,Q40f.,  to  be  due  to  his  Majesty)  and  there  must 
be  judgment  for  the  crown.  J*ql  mo "•? 

5.  Hill  v.  Atkixson.  M.  T.   1816.  Ex.  3  Price,  399.  to  tSenlss 

Payment  into  the  Bank  by  trustees  (who  were  also  executors  of  the  testa-  (also  exec* 
tor),  of  money  bequeathed  to  them  in  trust  to  pay  legacies  under  a  decree  of  ton)  to  pay 
the  Court  of  Chancery,  ordering  that  the  money  should  be  so  paid  in  and  laid  legeciee,  if 
oat  in  the  purchase  of  stock,  in  the  name  of  the  Accountant-General,  which  f£JdljDl£. 
was  accordingly  done  before  the  10th  of  October,    1808.     The  Court  held  ■tj^jjjjjjj" 
to  be  a  retaining,  Sec.  of  the  legacy  by  the  executors  within  the  words  of  the  |B#  ^q 
48.  Geo.  3.  c.    149.  s.  3.  and  therefore  exempt  from  the  legacy  duty  imposed  conntant 
by  that  act  (although  it  was  not  actually  paid  over  to  the  persons  beneficially  General  be 
entitled  to  the  legacies  till  after  that  time),  because  the  money  was  taken  out fore  .tb? 
of  the  hands  of  the  executors,  by  their  obedience  to  the  order,  and,  as  far  as11*1'  *- 6* 
they  were  concerned,  was  thereby  appropriated  to  the  trusts  of  the  will  at  that  ?h£  doty** 
time.  though  not 

•.  Attorney-General  ▼.  Holford  T.  T.  1815.    Ex.  1  Price',  426.  [  151] 

Bequest  of  real  property  to  trustees  to  he  sold,  and  the  profits  to,be  deemed  paid  to  ibe 
part  of  the  residue  of  the  testator's  estate,  or  go  in  aid  (if  necessary)  of  the  legatee*  till 
rest  of  his  property,  in  discharge  of  his  pecuniary  legacies,  given   either  by  a"er# 
his  wilt  or  any  codicil  thereto.     On  the  question  whether  it  was  liable  to  the  Real  prop 
legacy  duty  imposed  by  the  48  Geo.  3.  c.  149.  erty  direej 

The  Court  said:  This  is  not  a  bequest  of  the  property  in  question,  direc- ed  l0  *" 
ting  it  to  be  sold,  with  a  view  solely  to  the  payment  of  debt,  but  it  is  directed  JJ^J^JJ, 
to  be  sold  in  all  eveuts,  and  to  be  turned   into  money.     The  profit?  arising  Aj  eBtate  t0 
therefrom  were,  by  the  will,  to  go  in  aid  of  the  rest  of  his  property,  if  neces-pay  ten 
sary,  in  discharge  of  his  pecuniary  legacies;  but  it  is  not  directed   to  be  sold  eiea  ia  Ha 
for  that  purpose  merely,  but  generally  to  be  sold,  and  the  money  to  go  as  res-  jj1*  to. Ib* 
idae  of  his  personal  estate.     Now,  all  the  residue  of  the  testator's  estate  goes  ^ J  !°jj** 
to  the  defendant,  a  stranger  in  blood;  and  this  property  would  be  considered  48  (/60,  *. 
in  equity  as  sold,  although  it  might  not  be  in  fact  sold;  and  suppose  him  toe.  UT.  at 
have  died  before  election,  it  would  have  gone  to  his  personal  representatives;  though  the 
and  shall  it  be  said,  that  by  not  selling  it  according  to  the  directions  of  the  jesidsery 
jrill,  he  shall  be  enabled  to  intercept  the  duty?    He  has,  it  is  true,  to  take  itJ^Vthe 
in  its  origins?  state,  as  between  himself  and  the  executors;  but  he  must  not,  ^  eatatQ 
by  so  doing,  be  permitted  to  evade "  the  duty  to  which,  if  sold,  it  would  have  ,-*  9tatu 
feeen  liable;  and  it  must  tje  considered  as  having  been  actually  sold  by  the  ex-  f««. 
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ecutors,  and  that  the  money  arising  from  the  sale  had  been  by  them  paid  owe* 
to  the  devisee.  It  appears  to  the  Court,  therefore,  that  this  bequest  is  within 
the  48  Geo.  3.  and  that  the  dutj  is  payable  by  the  defendant,  according  to 
the  information,  and  we  must  confirm  the  judgment  for  the  crown. 

7.  Attorney-General  v.  Bevtson.T.T.  1816.  Ex.  7  Price,  560. 
lie  duty  if  The  information  stated  that  W.  H.,  late  of  Madras,  in  the  East  Indies, 
payable  on  merchant,  native  of  Scotland,  having  been  domiciled  at  Madras  aforesaid  for 
***"**?  twenty  years  and  upwards,  made  a  will  there,  dated  26tb  January,  1819.  He 
•ropefty  is  •mbarked  on  board  the  Jane,  Duchess  of  Gordon,  on  the  90th  of  January, 
lad ut  by  1809,  with  his  wife  and  family,  and  sailed  from  Madras  for  London,  leaving 
will  there,  his  said  will  behind  him  at  Madras;  and  about  the  month  of  March  following, 
sad  admia  |ne  M[^  vessel  was  lost  at  sea,  and  every  person  on  board  perished.  The  said 
wtJr*J2T  W.  If.  was  possessed  of  considerable  personal  estate  at  Madras,  and  else- 
S^u^rt  where  in  the  East  Indies.  On  the  1 9th  July,  1 8 II ,  the  Supreme  Court  of  Jn- 
Jf  it  be  re  dicature  at  Madras  granted  letters  of  Administration,  with  the  will  of  the  said 
mitted  to  W.  H.  annexed,  to  G.  ft.,  as  registrar  of  that  court,  with  the  usual  powers 
England  to  demand  and  receive  the  credits  of  the  testator,  and  to  pay  his  debts  and 
.*J*  «ppli«d  legacies,  and  administer  his  effects  in  the  East  Indies.  On  the  13th  February, 
minbtra  l***2*  administration,  with  the  will  annexed,  was  granted  by  the  prerogative 
lien  grast  Court  of  the  Archbishop  of  Canterbury,  to  J.  M.,  who  was  one  of  the  reside 
*d  in  sag  uary  legatees  mentioned  in  the  will  of  the  said  W.  H.;  the  effects  were  sworn 
feed,  to  be  under  5,0002.  in  the  province  of  Canterbury.     The  said  J.  M.  was  bora, 

[  166  J  and  always  domiciled  in  Scotland.     In  the  month  of  February,  1812,  the  said 
J.  M.  executed  a  power  of  attorney  to  J.  C.  of  London,  to  receive  all  monies 
due  to  him  in  Great  Britain;  and  at  the  same  time  the  said  J.  M.  also  execu- 
ted a  power  of  attorney  to  firfessrs.  A.  D.  M.  and  M.  T.,  of  Madras,  to  settle 
;all  accounts,  and  to  receive  all  monies  due  to  him,  the  ssid  J.  M.  (as  such  ad- 
ministrator of  the  said  W.  H.),  in  the  East  Indies.     G.  R.  as  administrator, 
.collected  the  testator's  assets  in  the  East  Indies,  paid  his  debts  and  the  legacies 
.given  to  such  of  the  legatees  as  resided  in  India  and  paid  over  the  ballance  to 
Messrs.  A.     The  Court  ware  of  opinion  that  the  legacy  duty  attached. 
8.  Attorney-General  v.  Cockerell.  M.  T.   1814.  Ex.    1  Price,  165. 
£j€s,aci*f.     The  information  stated  that  A.  R.  resided  at  Cawnpore,  in  the  province  of 
J*6}***™*"  Oude,  in  the  East  Indies:  and  that  whilst  he  was  so  resident,  he  made  his 
jabject^reei w'"  *D  wrft"J&>  dated  the  5th  day  of  June,  in  the  year  of  our  Lord  1797;  that 
jleot  in  the  the  said  A.  K.  afterwards,  in  the  same  year,  died  in  the  East-Indies,  without 
Cut  hidiei  having  revoked,  or  otherwise  annulled  the  samo;  that  the  said  A.  R.  by  his 
oat  of  h»  said  will,  devised  and  bequeathed  all  his  real  and  personal  estate  to  trustees 
jpersoaal  **  (after  making  provision  for  the  mother  of  his  natural  children)  for* his  natural 
*»jm  Kvtac  children,  share  and  share  alike,  to  be  paid  and  payable  on  their  attaining  the 
jsfiagland  *£e  °*  twenty-one,  and  appointed  General  D.,  who  then  resided  in  the  East 
are  liable  te  Indies,  andBeVferal  other  persons,  one  of  whom,  the  said  C.  C,  then  also  re- 
jhe  dsty  if  sident  in  the  East  Indies,  together  with  other  persons  residing  in  England,  his 
the  eieea    executors;  that  the  whole  of  the  personal  property  of  the  said  A.  K.  at  the 
tor  proves  tjme  0f  nU|  death  was  in  the  East-Indies:  that  the  said  General  D.  in  Novem- 
f^xland1*  Der>  179?>  duly  proved  the  will  of  the  said  A.  R.  in  the  Supreme  Court  of  Ju- 
endpeje     dicature  at  Fort  W.,  in  Bengal,  and  possessed  himself  of  great  part  of  the 
the  legeeiei  testator's  estate:  that  Gen  era  ID.  afterwards  returned  to  England,  and  brought 
Jiere.  with  him  a  bill  upon  the  East  India  Company  for  the  sum  of  1 1 ,896/. ,  paya- 

ble to  himself  as  such  executor,  for  and  in  respect  of  such  part  of  the  estate 
of  the  said  A.  R.  as  had  then  come  to  his  hands  which  bill  was  afterwards 
duly  honoured,  and  paid  to  General  D.  or  his  order:  that  there  was  afterwards 
remitted  to  General  D.  from  the  East  Indies,  a  bill  for  2,9201.,  drawn  in  his 
favour  upon  tho  East  India  Company,  in  further  part  of  the  said  A.  R.'s 
estate,  which  bill  became  due  in  the  life-time  of  the  said  General  D.,  but  was 
not  paid  until  after  General  D.'s  death,  and  was  then  received  by  his  execu- 
tors; that  there  was  also  remitted  to  Messrs.  P.  C.  §  Co.,  bankers,,  of  Pall 
Mall,  London,  from  the  East  Indies,  the  further  sum  of  2,000/.  on  account  of 
General  D.,  as  the  exe.cutor  of  the  said  A.  R.,  and  in  further  part  of  his  es- 
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(ate;  that  there  was  also  another  bill  from  the  East  Indies  for  2961.  remitted 
to  General  D.,  as  such  executor  as  aforesaid,  and  in  further  part  of  the  estate 
of  the  said  A.  R. ;  hot  which  bill  was  not  paid  until  after  the  death  of  Gene- 
ral D  ,  and  was  then  paid  to  his  executors;  that  General  D.  died  in  the  Month 
of  February,  in  the  year  of  our  Lord   1809,  and  before  any  of  the  natural   f  156  "f 
children  of  the  said  A  R.  in  his  said  will  mentioned,  had  attained  the  age  of 
twenty-one  years;  that  the  said  General  D.  at  the  time  of  his  death  had  in  hie 
hands,  as  executor  of  the  said  A.  R.,  tfnd  as  part  of  the  estate  of  the  said  A. 
it.  the  several  sums  of  11,896/.  and  2,000/.,  making  together  the  sum  of 
1*3,896/.,  which  had  been  received  by  him,  and  remitted  to  England  as  here- 
in before  mentioned;  that  after  the  death  of  General  D.  his  executors  possess* 
ed  themselves  of  the  said  sum  of  13,89<ft.,  and  also  the  further  sums  of  2,9201. 
and  296 J.,  which  had  been  remitted  to  the  said  General  D.,  as  executor  of 
the  said  A.  R.,  and  as  part  of  his  estate,  in  bills  from  the  East-Indies,  drawn 
m  fifvour  of  the  said  General  D.,  the  amount  of  which  bills  was  paid  to  the' 
said  exeeutors  after  the  dealh  of  the  said  General  D. ;  that  after  the  death  of 
fhe  said  General  D.  the  said  C.  C,  one  of  the  executors  of  the  said  A.  R.,  on* 
Are  3rd  day  of  May,  in  the  year  of  our  Lord  1803,  and  before  any  of  the  na- 
tural children  of  the  said  A.  R.  in  the  said  will  mentioned  had  attained  the 
age  of  twenty-one,  proved  the  will  of  the  said  A.  R.  in  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury,  in  order  to  obtain  from  the  executors  of  the4 
said  General  D.  the  payment  of  (he  said  several  sums  of  money,  part  of  the* 
estate  of  the  said  A.  R.  deceased  so  remaining  in  their  hands  as  aforesaid: 
That  the  said  C.  €.,  so  having  proved  the  will  of  the  said  A.  R.  deceased,  and- 
afterwards,  as  executor  of  the  said  A.  R.,  received  from  the  executors  of  the' 
said  (General  D.  the  Said  several  sums  of  money,  amounting  in  the  whole  to 
the  sum  of  17,112/.,  part  of  the  estate  of  the  said  A.  R.  as  aforesaid,  and? 
winch  was  to  be  paid  under  the  wilt  to  the  natural  children  of  the  said  A.  R. 
on  their  attaining  the  age  of  twenty-one  respectively,  which  legatees  are  alf 
resident  in  Great  Britain;  that  the  amount  of  duty,  if  any,  payable  to  his  Ma-<" 
jesty  under  the  above-mentioned  circums'ances,  upon  the  said  sum  of  17,1 12/V 
amounts  to  the  sum  of  J,36$J.  9*.  2d.     On  a  special  verdict  finding  the  above 
facts  declared — Per  Cur.  The  Question  is,  whether  the  bequest  to  the  testa-" 
for's  natural  children  is  a  general  bequest  of  all  his  real  and  pefsonal  proper-*" 
ty,  as  well  in  India  as  elsewhere?     The  facts  are  conclusive,  that  General  Dr 
one  of  the  exedutors,  and  who  had  proved  the  will  in  India,  had  possessed  htow 
self  of  part  of  the  personal  estate  in  his  lifetime,  and  brought  it  into  this  coun^ 
try,  which  on  his  death  was  received  by  his  executors.     £fe  died  before  the 
distribution  of  the  residue  under  the  directions  of  the  will.     All  those  sums  so 
received  by  D.'s  executors,  after  his  death,  have  since  come  to  the  hands  of 
tne  defendant,  who  has  proved  the  wilt  in  the  Prerogative  Court  of  Canterbu- 
ry, and  assumed  the  character  and  duty  of  an  executor  of  the  will  of  A.  R.; 
and  all  the  personal  property  which  he  had  then  received  from  the  executors 
of  General  D  ,  as  well  as  what  he  has  subsequently  received,  must  be  const-'' 
dered  as  the  personal  estate  of  A.  B.  in  the  hands  of  the  defendant,  as  his  ex- 
ecutor, to  be  disposed  of  and  administered  according  to  the  will.     The  lega- 
tees are  all  resident  here.     The  trusts  of  the  will  are,  that  after  making  a 
provision  for  their  mother,  the  property  shall  be  transferred  to  them  in  equal 
shares,  on  their  attaining  the  age  of  twenty-one.     The  period  of  their  having 
attained  that  age  has  not  yet  arrived,  and  consequently  the  executor  (this  de-  , 

fendaot)  hi  the  meantime,  having  the  money  in  his  hands  and  in  his  possession,  [  ""  F 
it  ffltJW  be  taken  to  be  clearly  assets  to  all  intents  and  purposes,  and  liable  to 
the  satisfaction  of  debts.  There  are,  however,  no  debts;  and  this  is  stated  to 
be  the  clear  residue  of  A.  R.'s  estate.  There  is  a  mode  by  which  C.  C.  might 
have  protected  himself  from  this  information,  by  paying  the  money  into  this 
Court  for  that  purpose,  as,  by  a  clause  in  the  act,  he  was  entitled  so  to  do 
and  thils  have  discharged  himself  from  the  penalties;  that,  however,  he  has' 
not  done,  and  he  has,  consequently,  rendered  himself  liable  to  an  information. 
Wo  are  of  opinion  that  he  is  indebted  to  the  king  in  the  sum  stated  in  this  in- 
formation, and  must,  therefore,  confirm  the  judgment  of  the  Ceurf. 
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A  deed  of  9.  A?TORNEY-General  y.  Jones .  M.  T.   1817.  Ex.  3  Price,  3&Z; 

gift  mjjr,  j±  nan  gave  DV  deed  bis  leasehold  and  personal  property  to  trustees,  for  (W 
u"'  use  °^  n'mse^  *°r  !^e  an^  °f  several  persons  therein  named,  at  his  death/ 
render  the  w**n  tne  Power  OI*  revocation  reserved,  never  having  parted  with  the  deed  or 
doaation  any  other  part  of  the  property  during  his  life,  and  confirming  in  most  reapecU 
contained  such  disposition  of  it  by  will  at  his  death.  The  Court  held  (Wood,  B.  dissent.) 
in  it  •abject  ^hat  the  two  instruments  could  then  be  considered,  taken  and  construed  to- 
t0 '!•*.****  gether,  as  testamentary  instruments,  and  the  property  passing  under  them  wilf 
Thoath      Pfl8S  M  kgacies,  and  be  subject  to  duty. 

where  atee  10.  Wood  bridge  v.  Spooner.  M.  T.    1819.  K.  B.   1  Chit.  661. 

tatriz  ia  A  testator  gave  in  her  lifetime  to  the  plaintiff  a>  promissory  note,  to  pay  him 

her  life  or  order  "  on  demand,  the  sum  of  100/.,  for  value- received  and  hip  kindness7 
t'mfJKavo  to  me,"  with  a  verbal  engagement  on  the  part  of  the  plaintiff,  that  the  amount 
tiff  a  orora  °^  tD0  note  8nou^  not  De  demanded  until  after  her  death.  In  an  action  upon 
isiQj-y  note,tne  note,  the  Court  held,  that  parol  evidence  could  not  be  received  to  show 
with  a  ver  that  it  was  not  given  for  a  valuable  consideration,  and  that  such  a  note 
bal  engage  does  not  operate  by  way  of  testamentary  disposition;  nor  is  it  void,  on  (h% 
meat  on  the  ground  that  it  is  a  fraud  on  the  legacy  duty,  that  duty  never  having  attached 

PWatuT       uPon  »'• 

tbauhVa  (®)  Relative  to  the  remedy  for  the  recovert  of.  ' 

mount         K  Atkins  v.  Hill.    Cowp.  284.  S.  P.  Hawkes  v.  Saunders.  E.  T.   1775 

•hoaldnot  K.  B.    Id.  289.     S.  P.  Anon:  11  Mod.  91.  S.  P.  Rose  v.  Butlebv 

be  demand  Salk.  415. 

td  until  *f      jn  astwnpsity  the  plaintiff  declared  against  C.  H.,  being  in  the  custody,  Sic. 
death*  held  *or  lnat  '•  ^-' **-c*  bv  mB  ****  wi,1>  4*c.  did  give  and  bequeath  to  the  plaintiff*'* 
not  to*  be    w^e  lne  8UTn  °*"  6^-  >  &<*•> an<^  °f  hi*  '***  W'M  **&  testament  made  the  said  C. 
void  or  a     H.  the  sole  executor,  Sfc3  and  the  said  C.  H.  took  upon  himself  the  burtheo 
fraud  on      and  execution  of  the  said  will;  and  the  said  N.  fyA.  further  say,  that  divers 
the  legacy  goods  and  chattels,  &c.  afterwards,  &c.  came  to  the  hands  of  the  said  C.  rf. 
?ljrj-ft  -i  of  the  said  J.  C,  which  said  goods  and  chattels  were  more  than  sufficient  to 
Formerly  it  sat*8fy  TO(*  Pa/  a^  *ne  Just  debts  and  legacies  of  the  said  J.  C,  &.C,  of  which 
Has  holdeo  tne  8a^  ^'  "• lnen  an<*  ^ere  had  notice;  by  reason  of  which  said  promise*' 
that  a*       the  said  C.  H.  became  liable  to  pay  to  the  said  N.  &f  A.  the  said  sum  of  60/1, 
iumpsit     and  being  so  liable,  he,  the  said  C.,  in  consideration  thereof,  afterwards,  4rc., 
might  be     undertook  and  faithfully  promised  to  pay  to*  them  the  said  sum  of  60/.  whenev- 
a^Mt'aQ  *  er>  ^C#     ^°  **"*  declaration  tne  defendant  demurred  generally, 
executor* to      liwrd  Mansfield  said:  The  argument  in  support  of  this  demurrer  has  pro- 
pay  a  lega  ceeded  upon  supposing  a  general  question,  which  is  not  at  all  involved  in  ibisr 
tf  in  eon    case,  and  agitating  that  general  question,  as  if  there  were  a  declaration  apod1 
Adoration    the  ground  of  the  will  only,  and  nothing  else.     If  it  were  a  general  question, 
•f  afeeti;'  I  should  not  immediately  give  my  opinion.     The  objection,  however,  that  is 
taken  upon  the  supposition  of  its  being  so,  is,  that  a  legacy  arising  out  of  a 
will  of  personal  estates,  being  a  testamentary  matter,  the  cognizance  of  ijt  be- 
longs exclusively  to  the  Ecclesiastical  Court,  and  consequently  that  the  fcourtsv 
of  common  law  have  no  jurisdiction.     If  that  proposition  were  true,  tne  ob- 
jection would  hold  equally  against  the  jurisdiction  of  the  courts  of  equity.  For, 
it  is  plain  that  where  the  cognizance  of  any  matter  is  the  peculiar  province  of 
a*  particular  forum,  all  other  courts  are  excluded.     For  instance,  a  court  of 
equity  can  no  more  try  the  validity  of  a  will  of  personal  estate,  or  the  validity 
of  a  marriage,  than  this  Court.     The  judge  of  the  Admiralty  has  cognizance 
of  the  question  of  prize.     A  court  of  equity  is  as  much  excluded  as  a  court  of 
law;  and  many  other  instances  might  be  put.     It  is  objected  that  this  Court 
cannot  compel  a  legatee  to  refund  if  debts  should  appear;  in  that  case  he 
would  be  liable  to  refund  whether  he  gave  security  or  not;  for  it  would  be  the 
case  of  payment  upon  a  mistaken  ground.     But  if  justice  required  it,  that 
court  would  make  the  plaintiff's  giving  an  indemnity  a  condition  of  his  recov- 
ering.    There  are  many  cases  where  this  Court  has  made  parties  give  indem- 
nity.    This  is  a  case  in  which  the  declaration  particularly  states  that  assets' 
*  1  Hsb.  126;  1  Sid,  *>;  2  Dy.  151. 
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have  been  received  by  the  defendant,  the  executor,  more  than  sufficient  to  pay 
all  the  testator's  debts  and  legacies.     If  bo,  it  most  undoubtedly  must  be  ta- 
ken upon  the  pleadings  that  there  was  sufficient  to  discharge  the  funeral  ex* 
pences,  because  they  are  payable  first;  eom^tiently,  if  there  be  less  than  tntf 
amount  of  thero,  tnere  could  not  he  sufficient  to  discharge  the  debts  and  lega- 
cies     The  declaration  then  #°e*  on  to  state  that  in  consideration  of  their  be- 
ing Jiill  sufficient  asset*,  as  aforesaid,  the  defendant  undertook  and  promised 
to  pay  the  plaitftiff  his  legacy.     No  doubt,  then,  but  that  any  time  after  ad 
executor  has  assented,  the  property  V63ts;  and  if  it  be  a  pecuniary  legacy,  an 
action  at  law  will  lie  for  the  recovery  of  it.     Formerly,  upon  a  bill  being  filed 
ia  Chancery  against  an  executor,  one  part  of  the  prayer  of  it  was,  that  he 
should  assent  to  the.be<juests  in  his  testator's  will .     If  he  had  assets  he  was 
bound  to  assent;  and  when  he  had  assented,  the  legacy  became  a  demand, 
Which  in  law  and  conscience  he  was  liable  to  pay.     But  in  the  present  case, 
there  ia  not  only  an  assent  to  the  legacy  but  an  actual  promise  and  undertake-  f  169  J 
mg  to  pay  it,  and  that  promise  founded  ori  a  good  consideration  in  law.     The 
case  of   Camden  ▼.  Tdrner,  where  an  acknowledgment  of  an  executor  that 
he  had  enough  to  pay,  was  held  a  sufficient  ground  to  support  an  assumpsit. 
Here,  the  defendant,  by  his  demurrer,  admits  he  had  sufficient  to  pay;  there- 
lore,  this  is  not  the  case  counsel  has  been  arguing  upon;  but  it  is  a  case  of  a 
promise  made  Upon  a  good  and  valuable  consideration,  which,  in  all  cases,  ia 
a  sufficient  ground  to  support  an  action.   It  is  so  in  cases  of  obligations,  which 
would  otherwise  only  bind  a  man's  conscience,  and  which,  without  such  prom- 
ise, he  could  not  be  compelled  to  pay.     For  instance,  where  an  infant  con- 
tracts debts  during  his  minority,  if  after  he  comes  of  age,  he  consents  to  them, 
An  action  lies.     So,  a  conveyance  executed  by  an  infant,  which  he  was  com- 
pellable to  da  by  equity,  is  a  good  conveyance  at  law;  Co.  Litt.   Attornment, 
315.  a.     In  this  case,  the  promise  is  grounded  upon  a  reasonable  and  consci- 
entious consideration,  namely,  that  the  defendant  had  assets  to  discharge  the 
legacy.     If  so,  he  was  compellable  in  a  court  of  equity,  or  in  the  Ecclesiastic 
cal  Court,  to  pay  it.     I  give  my  opinion  upon  this  case  as  it  stands,  that  is, 
that  it  is  an  express  premise  made  upon  a  good  and  sufficient  consideration. 
The  three  other  judges  concurred. — Judgment  for  plaintiff*. 

2.  Dee*s  v.  Strutt.  T.  T.  1794.  K.  B.  5  T.  R.  690. 


Jhsuwptti  for  the  arrears  of  an  annuity  bequeathed  to  the  plaintiff's  wife  by  ?at  J?J  ll 
e  defendant's  testator;  wherein  the  declaration  stated  that  R.  C,  the  testa-  JJ^J  Ie«m 
tor,  bequeathed  to  the  plaintiff,  40«.  a-year  for  her  life,  payable  quarterly ;  c^g  trt  n#| 


that  He  appointed  the  defendant  his  executor;  that  after  his  death  the  defen-  recover* 
dant  proved  the  will,  and  then  averred  that  divers  goods  and  chattels  of  the  bla  at  law 
testator  came  to  the  hands  and  possession  of  the  defendant  to  be  administered,  Mt  only  ia 
fully  sufficient  to  pay  and  satisfy  all  the  debts,  legacies,  and  funeral  exj>ences^^^ 
of  the  testator.    The  counsel  for  the  plaintiff,  after  observing  that  there  wasitaa] 
sufficient  proof  of  assets  in  the  defendant's  hand  by  his  own  acknowledg-  Coartjf 
sent,  said  that  it  would  be  objected  now,  as  it  was  at  the  trial,  that  the  defen- 
dant was  not  liable  in  this  action,  not  having  made  any  promise. 

Per  Cur.  As  this  is  a  question  of  infinite  importance  to  the  public,  we  are 
glad  that  the  case  was  reserved,  in  order  that  the  question  may  be  settled. 
Prima  facie  it  is  a  strong  objection  against  such  an  action  as  tho  present,  that 
only  one  instance  is  to  be  found  in  which  it  has  been  supported;  and  the  rea- 
son of  policy  and  convenience  are  also  against  the  jurisdiction  of  the  courts 
of  common  law  over  this  subject.  In  a  court  of  law  we  cannot  impose  any 
terms  on  the  party  suing;  if  he  be  entitled  to  a  verdict,  the  law  must  take  its 
course;  but  a  court  of  equity  will  impose  on  tho  party  applying  such  terms  as" 
they  think  right  and  according  to  conscience.  Innumerable  instances  have 
occured  in  which  the  interposition  of  this  Court  has  proved  highly  beneficial1 
to  private  families,  by  compelling  the  husband  to  make  an  adequate  settlement 

*  Norcan  an  action  be  supported  for  tho  amount  of  the  plaintiff's   distribufrre  share  of 
the  poraonal  estate  of  an  intestate,  admitted  by  the  administrator  to  be  in  bis  hands*  Joner 
V;  Tannor,  lM.fcR.  420;  S.  C.7RA  C.  542. 
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«4  feETTTfcRfc  OF  MARQUX 

e*  the  wifty  But  if  xee  were  not  to  determine  that  an  actio*  at  law  could  b# 
maintained  for  u  H*.jjNcy,  wives  and  families  in  many  instance  would  be  leR  de*» 
titute  of  any  provision.    . 

[  160  1   3.  Dok,  d.  Lord  Say  awd  Sel»,  v.  Guy,  M.  T.  1802.  K.  B.  3  Eaat,   120.- 
Unlen  it  be     In  ejectment  it  appeared  that  tbo  lea**  of  the  plaintiff  tinned  the  premP 
fer  the  re    se8  m  question  under  a  bequest  of  the  lease  rWAof  from  TH.  G.  to  wtorn  the 
wcSc       defendant  was  executor;  that  soon  after  1he  death  of  ibe  testatrix,  which  waa> 
chattel  of  m  J*nm*ry,  1802,  on  application  to  the  defendant  te  deliver  *»  the  possession 
tor  the  ex   of  the  house,  he  ret  or  aed  for  answer,  by  letter,  that  it  was  not  convenient  far 
•cator  has  htm  to  remove  before  Michaelmas  then  next,  at  which  period,  and  not  before* 
irtiented  to  he  was  willing  to  resign  it;  but  in  a  subsequent  Utter  the  defendant  informed 
the  bequest  fae  leggo,  that  he  was  ready  to  resign  the  house  on  the  25fb  of  April.     Tni* 
*aa>  ruled  by  Lord  EUenborough,  C.  J.  to  be  evidence  of  the  defendant's  as- 
sent, as  executor,  to  the  bequest.     But  it  being  contended  further,  upon  the 
authority  of  Deeks  v.  Strutt,  ante,  159,  that  no  action  at  tow  would  lie  to  re* 
cover  a  legacy,  which  was  in  substance  the  case  here,  a  verdict  passed  for  tfcfr 
plaintiff,  with  liberty  to  the  defendant  to  move  the  court  te  set  it.  aside  and 
enter  a  nonsuit.     On  a  motion  for  that  purpose, 

P<r  Our.  It  is  admitted,  that  upon  the  oM  authorities  there  w  no  doubt  ef 
the  plaintiff's  right  to  recover,  unless  they  have  been  overruled  by  the  case,  of 
Deeks  v.  Strutt,  but  that  never  could  bo  m  the  contemplation  of  the  judge* 
there,  because  it  formed  a  ground  of  objection  with  them  to  the  actios,  that  it 
was  a  novel  attempt  to  contend  that  the  law  would  raise  an  implied  ttttisjtpsat 
against  an  executor,  merely  from  the  possession  of  assets;  they  thought  thai 
it  would  not;  and  in  discussing  that  point,  they  showed  the  inconvenience? 
which  would  result  from  extending  the  law  in  that  respect  further  that  it  ha*V 
bjefr  carried  before.  The  case  of  Chamberlain  v.  Chamberlain,  2  Eq.  Cas, 
Abr.  465.  shows  exactly  the  situation  in  which  a  specific  legatee  stands  in  the/ 
judgment  of  a  court  of  equity  when  the  executor  ha*  assented  t©  the  legacyv 
and  that  it  vests  the  interest  at  law.  Here  there  was  no  pretence  stated  ever* 
of  any  equitable  ground  why  the  plaintiff  should  not  recover:  it  was  not  pww 
tended  that  from  any  deficiency  of  assets  the  specific  legatee  was  likely  to  b*> 
called  upon  to  refund  it  if  he  recovered;  and  even  now,  if  there  were  any 
gjtound  for  »t,  the  Court  of  Chancery,  even   after  the  assent  of  the  executor, 

lUttm-     See  ante,  tit.  Larceny;  pott,  til.  Poal-Offlce. 

ttttterS  Of  SBatQttt*    See  ante,  tit.  Insurance. 

r  1A*  Af  d°!?y.  °f  m?k'ng uM  Ty  •ometi'n«8  »>•  detrimental  to  individm*,  who  hare  auK 

oroui  retaliation  be  induce*  to  affotd  redress,  without  occasioning  a  genoral  wv  oat  law. 
bate  m  .».  respect,  armed  the  sub  ec,  with  pot,,,  ,0  iropC,tbc  pfertitKr.  K^SkWtW 

£?£r  £Zh1?  ^\MZd  tDBnd  ?]¥y  defived  f,0"th*  «!-«'•  pre^l&e  rfmST 
in;  war,  this  being  indted  onty  an  incomplete  state  of  hostilities  and  senprallt-  In**.  £Y 
formal  denuncia,  ion  of  war.    Th<-«  leiter.  arc  gramable  by  theYaw  X,7m  lkZS,"u! 
subreets  of  one  state  are  oppressed  and  injured  bv  those  of  .i^i.»    *.!?"'  wllene*er  «• 
by  L  ««,  to  which  ,h.  „PpPpre..or  belongs.     J  nT„  ^  leu^f  t£j^mJS$ 
word. .used „ .synonymous,  and  signifying?,!,,  |aU,r . t*i^  i^tVZiwZTi£" 
sing  the  ftdntMrs  ,n  ord«r  lo  such  Hiking,  may  be  obtained  with  a  vi«r  iITLiST    t -5*^ 
•flood,  of  the  subjects  of  the  offending5;,  a./  until  w  Se.S .  bT  made  wh3.r  ,„£tT 
pen  to  be  found;  See  1  Bin.  Com.  258,  259.    It  has  been  observed  7h,i lul  ZZZL    V     P~ 
sals  ..ctnsdiciatod  by  nature  berself.l-we  find  in  ihTmZr^tSntyTXjlFZ' 
stances  of  ,t.  exercise:  hut  in  such  cases  the  necessity  is  obvionlTf  ?X?. Z?.u  •  ** 

power,  to  determine  when  reprisal,  m.y  be  nTd " Z  J^^f^^^Sfl 
judge  in  his  own  cause.     In  pursuance  of  which  nrncinl,  it  i,  ^.L^f-j  T?^iT     «    "•-• 


XEVARI  FACIAS.  Mi 

Stttatt  ^«CtaS  #    See  tit.  Qutiavmj.  I  161  1 

U  Underbill  y,  Devereux.  K.  T\   1669.  K.  B.  «  Saund.  68.  &Z2ijLi 

It  was  held  by  the  Court  that  a  writ  <of  levatn  facias  is  sustainable  at  com-  as  lies  at 
«Boa  law  on  a  recognisance  or  judgment.  oommon 

2.  Hex  v.  Coomoeb.  T.T.  1693.  K.  B.  Comb.  251.  law  earn 

A  man  was  fined  for  a  conlempt  to   a  rule  of  Court:  the  party  jrrieved  canreco*1** 
have  bait  a  third  part  of  the  fine.  '*£*£* 

Per  Cwr.     When  he  is  fined  a  levari  facias  may  wane  out  of  the  Crown-of- it  muy  if' 
jfice.     Holt,  C.  J.     It  must  be  returned  into  the  Exchequer  first.  toe  oatef 

3.  Wri#ht  ▼.  Crump.  £.  T.  1702.  K«  H.  f  Mod.  1,  S.  P.  Simwok  v.  [  162  1 
Mathill.  M.T.  1807.  N.  P.  Comb.  125.  St  Mr  son  v.  Merrill.  M.*beCrowa 
T.    1688.  K.B.  Carth.  54.  Semb.  contra.  ofcafcra 

Per  Cur.     Generally  a  levari  facias  is  not  the  process  of  a  hundred  court, qJ.6^  0f  4 
fcttt  it  may  be  it  by  custom;  and  in  general  all  the  hundred  courts  in  England  hundred 
have  such  a  custom;  the  true  common-law  process  is  a  distringas.  court. 

4-  Britipn  r.  Cole.    H.T.   1696.  KB.  Com.  52.  Comb.  454.  Holt,  421. 

Carth.  441.  Skin.  617. 
Trespasser  the  taking  of  forty-three  ewes  and  two  Iambs.     The  defend- In  all  esses 
ant  pleaded,  tamt<ooe  Chiswrok  was  outlawed,  and  that  after  outlawry  an  in-°f  ^*alJV 
<pi*itioR  was  bed,  upon  which  it  was  returned,  that  Chiswick  was  possessed £3£ ^j£ 
»f  lands  where  the  ewes  and  lambs  were  taken,  t6  the  value  of  55f.  per  an-i^erea  the 
jpum,  and  afterwards  a  levari  facias  issued  out  of  the  Exchequer,  comm  nd-  debtor  aed 
,  tog  the  sheriff  to  levy  the  said  value  out  of  the  issues  of  the  said  lands,  upon  the  sheriff 
which  the  sheriff  made  oat  his  warrants  to  A.  and  B.  to  levy,  &c.     To  whom  "•▼  ,eT7 
the  defendant  showed  the  said  ewes  and  lambs,  being  levant  and  couchant  upon  ^Vtaer 
c4he  land,  and  prayed  them  to  make  execution,  fee.  which  isthewne  trespass,  p^g^  0f 
upon  whi  h,  Slc     Upon  this. plea  the  plaintiff  demurred.  the  soil 

Holt,  C.  J.,  who  spoke  for  the  rest  of  the  judges,  declared  that  the  Court,  And  even 
as  to  the  matter  of  law,  was  with  the  defendant,  and  it  was  the  opinion  of  ibe  l^e  **"!* 
Court  that  the  cattle  ef     stranger  might  well  be  sold  in  such  a  case,  for  **^  ™.*JJ  "#. 
are  the  issues  of  the  land.     The  slat.  Westm.   213.   £d.  I.e.  39.  explains J^  touc^ 
-what  shall  be  accounted  issues  of  land  (to  wit),  rents,  corn,  and  all  moveables,  ant  od  the 
♦3the  which  word   (moveables)  extends  toe  ttle.     The  cattle  of  the  owner  of  land; 
the  land  are  issues  without  question,  and  so  are  also  the  cattle  of  a  stranger 
levant  and  couchant,  for  the  statute  makes  no  distinction,  and  the  words  of  the 
etatute  are  general,  viz.  all  moveables.     Another  reason  why  the  cattle  of  a 
Granger  may  be  taken  upon  a  levari  facias  is,  because  the  land  is  the  debtor 
to  the  King,  and  if  the  cattle  of  a  stranger  could  not  be  ta  en  when  they  are 
levant  and  comehanty  the  King  may  be  defeated  of  all  the  profit*;  for  the  per- 

of  the  party  Aggrieved,  the  Lord  Chancellor  shil)  miko  him  out  letters  of  maroue  under  the 
great  teal,  and  by  viruie  of  these  he  may  attack  and  seizor  the  property  of  the  ngrestor's 
nation,  without  hazard  of  being  condemned  ad  a  robbsr.or  pirate/'  see-  1 31a.  Com.  259. 
*JTbis  practice  ef  granting  reprisals  i*  of  very  g  jnoral  use  in  ancient  and  modem  age*,  and  U 
defended  as  consonant  to  the  general  interests  of  mankind;  for  such  compulsory  proce<*  *• 
not  allowed  to  issue  till  justice  is  explicitly  or  impliedly  refined;  and  whero  that  is  th«  case, 
every  subject  contributes  to  the  wrong  done  by  upholding  the  government  to  whu>h  he  be- 
longs, and  increasing  to  the  sufferer  the  difficulty  of  repress:  besides  that,  private  persons 
are  answerable  with  regard  to  strangers  for  what  the  society  or  governing  powers  do  or  owe. 
But,  perhaps,  the  best  recommendation  of  reprisals  is,  that  ihey  are  emulated  to  prevent 
the  miseries  incident  to  general  warfare.  The  rigour  of  the  law  concerning  reprisal  » 
something  modified,  by  the  obligation  which  lies  both  on  the  government  and  individuals, 
.whose  refusal  of  jjstico  occasions  such  a  violent  mode  of  Taparatfop  :o. reimburse  toose 
who  by  their  wrong  doing  suffer  the  loss  of  property;  see  2  Woddes-488. 

•  This  writ  commands  the  sheriff  to  levy  or  make,  of  U*  lands  and  chatteta  or  the ^de- 
fendant, the  earn  recovered   by  the  judgment;  see   th#  form  of  laswnt  IS  Went.  S40. 
4he  sheriff  howevet  is  not  thereby  authorised  to  sell  «r  extend  *•  lands,  or  deliver  them  to 
the  creditor,  bat  mast  obtain  the  amount  of  the  debt  from  t*a  issues  and  profits  of  the  land 
.,and  from  the  sale  of  ihe  chattels.     He  may,  rherefore,  *>Hecl  the  rents  from  the  tdnanta, 
.  eat  down  corn,  and  other  crnps  growing  upon  that  par/  of  the  land  wntch  is  in  the  debtor  e 
lion,  Gbdb.  290;  Ptowd.  W»  ■?  Finch,   1<K;  Comb.  470;  2  Inst.  453;  may  seize 


.sad  sail  all  the  defendant's  goods  and  chattels,  and  all  the  beast*  (even  those  of  a  ftran- 

I*  1  Ld.  Barm*  303,)  he  may  find  levant  *nd  couchant  afrh  tbe  \v&'>J 


Ser.   I  Salk.  89f{  1  Ld.  BajSt. 
Iaea*188,*>  I. 


1  itf  LIBEL. 

son  outlawed  may  make  a  contract  wit'i  a  stranger  to  depasture  his  cattle,  «s<J 

00  avoid  the  effect  of  the  outlawry;  for  such  a  contract  cannot  be  discovered, 
or  if  i£  he,  there  can  be  no  levy  made  by  the  King. 

I  is*  l    nmi 

1  IN  CIVIL  CJ1SES 

I.  RELATIVE  TO  THE   DEFINITION   OF,  AND  DISTINO, 
TION  BETWEEN  VERBAL  AND  WRITTEN  SLANDER, 

p.  165. 
II. LIBELS  ON  PRIVATE  INDIVIDUALS. 

(A)  In  general,  p.  169. 

(B)  On  particular  persons. 

(a)  Attorneys  and  solicitors,  p.  170.  (6)  Authors  and  editors,  p.  171. 
(c)  Members  of  clubs  and  societies,  p.  173.  (d)  Partners,  p.  174.  («)  Set* 
yanis,  p.  174.     (/)  Theatres,  proprietors  of,  p.  175. 

(C)  In  privileged  or  confidential  communications,  p.  1X5. 

(J))  In  matters  connected  wrrn  judicial  or  official  proceedings 

AND  IN  PETITIONS  TO  PARLIAMENT,  p.   178. 

(E)  In  reports  of  the  proceedings  in  courts  of  justice,  p.  183. 
III.  RE  I  ATIVE  TO  LIBELS  ON  PERSONS  HOLDING   0P> 

FICIAL  SITUATIONS,  p.  187. 
IV. : DECEASED  PERSONS,  p. 

187. 
V.  THE  CONSTRUCTION    OF   A    LIBEL, 

AND  THE  MANNER  AND  FORM  IN  WHICH  IT  IS 

EXPRESSED,  p.  188. 
VI. ACTION  FOR  A  LIBEL. 

(A)  Parties  to,  p.  189. 

(B)  Form  of  action,  p.  189. 

(C)  Declaration. 

(a)  Venue,  p.  189.  (b)  Statement  of  the  libel,  p.  190.  (e)  Innuendo,  p4 
188.     (d)  Damages,  p.  199. 

(D)  Pleas. 

(a)  Plea  of  general  issue,  p.  199.     (6)  Plea  of  justification,  p.  Ift9.    M 

r  164  1  °lher  P,w> J>-  20*«  W 

1  J  (E)  Replication,  p.  206. 

(F)  Evidence. 

1st.  For  the  plaintiff, 
(a)  Of  the  publication,  p.  206.  (6)  Of  the  day  of  publication,  p.  211* 
(c)  Correspondence  of  libel  produced  with  the  one  described  in  the  declare^ 
tion,  p.  211.  (d)  Of  malice  in  defendant,  p.  214.  (c)  Application  of  libel 
to  plaintiff,  p.  215.  (/)  Special  character  of  plaintiff,  p.  215.  (g)  Of  libel 
b«ing  false,  p.  216.  \h)  Where  there  are  special  pleas,  p.  216.  (t)  Of  the 
dances,  p.  216. 

2nd.  For  the  defendant,  p.  216. 
(Cfy  Relative  to  the  province  of  the  jurt,  p.  221. 

(H)  -^_ costs,  p.  222.  • 

II.  IDT  CRlMtftJLL  CASES. 

*'  ^£L£TIVE  T°  WHEN  INDICTMENTS  LIE  FOR  LIBELS, 

(A)  On  individuals,  p,  222. 

tt    i&l  ?mT,8EDnMCHJS  nature,  p.  223. 

BELS         T°  WHEN  INFORMATIONS   LIE  FOR    LI-i 


•  &)  Whe*  to  be  *0VE1)  po»-     See  ante,  tit.  Information. 
JS    ' ORANTED  *R  REFUSED. 

n  S  <  fv*  Z 'in*™l6u*]*>  J: 2^-  (*)  For  libels  of  a  seditious  nature, 
kf  fJlEVu  ?  r°D,  ■d™n,*™*w»  of  justice,  and  judicial  offences,  p. 
»  J .    (<*)  For  libels  of  a  blasphemous  nature.    See  o^tjt .  ^lasphemj.  ' 
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411.  RELATIVE  TO  TAKING  INTO  CUSTODY  FOR,  p.  232.     |   165  1 

IV. THE  FORM  OF  INDICTMENTS  OR  IN* 

FORMATION  FOR  LIBEL. 

(A)  V«nub,  p.  234. 

(B)  Statement  of  libel  and  general  requisites,  p.  235. 
V.  RELATIVE  TO  THE  EVIDENCE,  p.  242. 

VI. PROVINCE  OF  THE  JURY,  p.  244, 

VII. PUNISHMENT  AND  OTHER  CON- 
SEQUENCES, p.  246. 

VHL WHO  IS  ENTITLED  TO  THE  CUSTODY 

OF  THE  LIBEL,  p.  247. 

DL ATTACHMENT  FOR  LIBEL,  p.  246. 

X.  PROCEEDINGS  IN  SPIRITUAL  COURT  FOR,  p.  248. 

I.  RELATIVE  TO  THE  DEFINITION  OF,  AND  DISTINCTION 

BETWEEN,  VERBAL  AND  WRITTEN  SLANDER  * 

1.  Rex  y.  Beare.  H.  T.  1698.  K.  B.  1  Ld.  Raym.  416. 

HcAt,  C.  J.,  said,  he  was  of  opinion  that  the  copying  of  a  libel  by  a  man, The  m€T0 
who  b  not  contriver  or  composer  of  it,  is  not  criminal;  and  to  prove  this,  he  JJ"^J*Dj£f 
said  that  he  would  consider  in  what  a  libel  consisted.  It  is  not  the  infamous  0M  wor&i 
matter  or  words  which  make  the  libel;  for  if  a  man  speak  such  words,  unless  cannot  cpnj 
they  are  written,  he  is  not  guHty  ofJhe  making  of  a  libel,  for  the  writing  is  es-athnta* 
sential  to  a  libel.  KM- 

%  Austin  v.  Culpepper.  M.  T.  1682.  K.  B.  2  Show.  314.  S.  P.  Warner  L  166  J 
v.  Ellisor.  M.  T.  1661.  K.  B.  1  Keb.  293.  pi.  127.  S.  P.  Kiito  v. 
Lake.  Hard.  479.  Leicester  v.  Walter.  Ox.  Cir.  1812.  N.  P.  3 
Cpmpb.  214;  S.  C.  2  Campb.  251. 

The  plaintiff  declaredf  that  whereas  there  was  a  cajuse  depending  in  the  £        *"\ 
Court  of  Chancery  between  the  said  parties,  and  witnesses  sworn  and  exam-  aj  #xfox 
ined  on  the  behalf  of  the  said  plaintiff,  the  defendant,  to  scandalize  the  plain-  ence  be 
tiffj  did  forge  and  counterfeit  an  order  of  the  said  Court  of  Chancery,  that  A.  tween  ibe 
3BL  should  stand  committed,  unless  cause,  6/c.  and  did  cause  to  be  written  and  malignity 
published  as  an  order  of  the  said  Court;  and  did  make  the  picture  or  represen-  aod  lnJnrJ 
tation  of  a  pillory,  and  under  the  same  did  write  theso  words,  "  For  H.  B.  J™^^*- 
and  his  suborned  forsworn,  witnesses,"  &c.  On  motion  in  arrest  of  judgment,  glanderous 

Per  Cur.    It  is  but  one  complicated  act,  and  an  action  lies  for  scandalizing  worda  apoa; 
a  man  by  writing  those  words,  which,  if  spoken,  would  not  be  the  subject  of  on  and 
prosecution.  written. 

S.  Thorley  y.  Lord  Kerry.  E.  T.  1912.  C.  P.  4  Taunt.  355. 

On  error  to  reverse  a  judgment  of  K.  B.,  it  appeared  to  have  been  an  a^„(JJJJJijJJ 
4ion  on  a  libel  published  in  a  letter,  which  the  bearer  of  the  letter  happened  to  wnjcb 
open.     The  declaration  recited  that  the  plaintiff  was  tenant  to  A.  of  a  mes-  wnen  ver 
Buage-au  B.;  that  being  desirous  to  become  a  parishioner,  and  to  attend  thebal,  ia  not. 
vestry,  he  agreed  to  pay  the  taxes  of  the  said  house;  that  the  plaintiff  in  error  defamatory 

*  A  libel  ia  usually  defined  to  be  a  malisions  defamation  of  another,  expressed  in  writing  come  so 
or  printing,  or  by  eigne,  pictures  and  representations;  bat  the  term,  as  latterly  expounded  when  reds  % 
in  eovrti  of  law,  ia  pf  ranch  moro  extensive  application.  With  respect  to  individuals,  any  ced  to  wry 
thing  ia  deemed  a  libel  which  tends  to  injure  their  feelings  or  reputation;  and,  with  respect  ting. 
to  the  government,  any  thing  is  libellous  which  tends  to  hold  it  up  to  hatred,  contempt,    • 
•r  diseoteem.    In  the  ease  De  LibtllU  Famotit  6  Co.  1*25.  h.,  a  libel  is  described  as  be- 
ing either  in  writing,  or  Without  writing.     A  libel  in  writing  is  when  an  epigram,  rhyme 
or  other  writing,  b  composed  or  published  to  tho  scandal  and  contumely  of  another;  a  li- 
bel without  writing  may  be  by  pictures  and  signs;  see  Holt  on  Libel,  Starkie  on  Slander, 
Jtc;  fend  Menee  on  Libel.     A  printing  or  writing  may  be  libellous,  though  the  scandal 
be  not  directly  charged,  but  obliquely  and  ironically;  Holt  425.     Thus,  if  a  man  were  to 
.write  of  J.  N.  "There  is  a  vast  difference  between  my  character,  and  his,  I  never  robbed 
my  master,"  or  any  similar  expressions  it  would  be  the  same  as  if  he  had  directly  charged 
J.N.  with  having  robbed  his  master;  2  Lev.  160;  1  Vent.  276;  Com.  Dig.  Action  on  the 
Case  for  defamation,  E.  8     So,  where  the  imputation  is  conveyed  indirectly,  or  by  way  of  , 
qeeetioa,  conjucture,  or  exclamation,  or  by  expressing  one  or  two  letters  only  of  a  name  $ 
1  Hawk.  e.  ft.  a.  5. 
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was  churchwarden,  and  that  the  defendant  in  error  gave  him  notice  of  tferf 
agreement  with  A.,  and  that  the  plaintiff  in  error,  intending  to  have  it  belie** 
ea  that  the  said  defendant  was  guilty  of  the  offences  and  misconduct  therein* 
after  mentioned,  by  writing  the  letter  to  A. 

Per  Cur.  There  is  no  doubt  that  this  was  a  libel,  for  which  the  plaintiff  in 
error  might  have  been  indicted  and  punished;  because,  though  the  words  im- 
pute no  punishable  crimes,  they  contain  that  sort  of  imputation  which  is  calcu- 
lated to  vilify  a  man,  and  bring  him,  as  tho  books  say,  into  hatred,  contempt 
and  ridicule;  for  all  the  words  of  that  description  an  indictment  lies.  The 
words,  if  merely  spoke,  would  not  be  of  themselves  safficient  to  support  aa  ac- 
tion. But  the  question#now  is,  whether  an  action  will  lie  for  these  words  ea 
written,  notwithstanding  that  such  an  action  would  not  lie  for  them  if  spoken. 
But  the  distinction  has  been  made  between  written  and  spoken  slander  as  far 
back  as  Charles  the  Second's  time,  and  the  difference  has  been  recognised 
by  the  courts  for  at  least  a  century  back.  It  does  not  appear  to  us  that  the 
rights  of  parties  to  a  good  character  are  sufficiently  defended  hy  the  criminal 
remedies  which  the  law  gives,  and  the  law  gives  a  very  ample  field  for  retri- 
bution by  action  for  words  spoken  in  the  case  of  special  damage;  of  words 
spoken  of  a  roan  in  his  trade  or  profession ;  of  a  man  in  office;  of  a  magistrate 
f  16T  ]  or  officer;  for  all  these  an  action  lies, 
for  the  4.  Bradley  v.  Methwyn.  1736.  KB.  Cited  2  Selw.  N.  P.  1812.  n. 

nlTd'"  a  ^"8  waa  *°  act'on  f°r  *  i'bel.  Lord  Hardwicke  observed,  the  present  case 
jm>*  arbe*  lB  not  *°r  word*>  hut  for  a  libel,  in  which  the  rule  is  different,  for  some  words 
merely  may  be  actionable  or  prosecuted  by  way  of  indictment,  if  reduced  into  writing 
from  the  which  would  not  be  so  if  spoken  only;  for  the  crime  of  libel  does  not  arise 
,*aandal,bttt  merely  from  the  scandal,  but  from  the  tendency*  which  it  has  to  occasion  a 
from  tbs  breach  of  the  peace,  by  making  the  scandal  more  public  and  lasting,  and 
^kfjfk?  apreading  it  abroad;  which  was  so  determined  in  this  court  in  the  case  of 
wj ~  *     King  v.  Griffin,  H.  T.  7  Geo.  2. 

breach  of  5.  Rex  v.  Smith.  M.  T.   1682.  K.  B.  Skin.  124. 

the  peace.  A.  S.  was  brought  into  court,  being  formerly  convicted  in  a  trial  at  bar  for 
delivering  to.  S.  C,  being  upon  his  trial  at  Oxford  for  high  treason,  a  paper  of 
-Thai  to  sty  instructions  full  of  scandalous  reflections  upon  the  King  and  government,  as* 
4wD«it  *nun  t^knt  ^ey  mignt  QS  we^  have  hanged  him  at  Tyburn  as  he  came  by,  aa  brought 
Js  aotao  him  thither  only  to  murder  him  with  a  little  more  formality;  for  which  the 
jjoaaila,  Court  gave  judgment,  that  he  should  pay  a  fine  of  600/. ;  for,  to  publish  a  man 
jiat  to  pah  is  dishonest  is  actionable* 

Jkhraeh  aa  6.  J'Anson  v.  Stuart.  E.  T.  1787.  K.  B.  1  T.  R.  748. 

ante  ion  is;     rphe  libel  was  "  the  public  cannot  be  too  frequently  cautioned  against  no- 
torious swindlers  and  common  informers.     A  nest  of  these  hornets  (meaning 
fir,  to  pah  the    notorious   swindlers  and    common    informers,)    who  live   by    suckuMj 
jiah  that  a  the  honey  produced  by  industrious  bees,  have  lately  been  discovered  divi- 

nriadlor'*  <^n&  ***e  BP°'*  **  {^eir  nest  m  ^e  corner  °f  tne  King'8  ■  Road,  meaning  the 
'    dwelling-house  of  the  plaintiff,  from  whence  (meaning  the  said  dwelling-house 

of  the  plaintiff)  they  (meaning  the  said  notorious  swindlers  and  common  in?, 
formers)  have  heretofore  (meaning  before  the  said  time  of  printing  and  pub-* 
Hshing  the  said  libel)  issued  to  sting  the  unsuspecting,"  meaning  to  insinuate 
.and  be  understood  thereby  that  the  said  plaintiff  was  illegally,  fraudulently, 
and  dishonestly  concerned,  &c  Per  Cur.  It  is  said,  that  the  term  "  sans* 
dlers"  imports  a  variety  of  acts  of  fraud,  and,  therefore,  that  they  could  not 
be  stated  in  the  plea,  because  it  would  be  multifarious.  But  the  objection 
Afterwards  taken  to  the  declaration  is,  that  the  term  "  swindler"  is  too  gene- 
ral, and  cannot  be  legally  understood.  But  Aston,  J.,  formerly  held  other* 
.Courtcould  not  say  they  were  ignorant  of  it.  But  at  all  events,  we  cannot  aay  on 
wise  for  he  said*  that  the  word  "  swindler"  was  in  general  use,  and  that  the 
this  record  that  we  do  not  understand  the  import  of  it,  for  it  is  explained  to  be 

*  Saying  a  man  it  a  twindler,  an  leas  it  be  spoken  with  reference  to  bi*  trade,  if  not 
Mutable;  ate  ftpitte  v.  Jardiae,!  H.  BI.  691.  adridged,  pe*t9 1&  Slander 
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**  defrauding  divers  persons.'*    The  first  question  then  here  if,  whether  the   [  168  ] 
defendant  is  at  liberty  to  charge  the  plaintiff  with  swindling,  Without  showing 
any  instances  of  it.     That  is  contrary  to  every  rule  of  pleading;  for,  whenever 
one  person  charges  another  with  fraud,  he  must  know  the  particular  instances 
«n  which  his  charge  is  founded,  and  therefore  ought  to  disclose  them. 
7.  Bell  r.  Stone.  M.  T.   1798.  C.  V.  1  B.  &  P.  331. 

The  libel  complained  of  was,  u  I  but  little  thought  you  would  have  been  Or,  a  ril 
made  the  dupe  of  one  of  the  most  infernal  villains  that  ever  disgraced  human  *■*» 
nature.9'     The  plaintiff  having  failed  in  proving  the  special  damage  laid, 

Macdonald,  Ch.  B.,  was  of  opinion  that  the  letter,  unsupported  by  proof  of 
special  damage,  was  not  actionable,  and  directed  a  verdict  for  the  defendant. 
But  the  Court  were  clearly  of  opinion,  that  any  words  written  and  published, 
throwing  contumacy  (see  Co.  125.  b.)  on  the  party,  were  actionable. 
8S  Villers  v.  Mousley.  E.  T.  1769.  K.  B.  2  Wils.  403. 

The  declaration  stated  the  libel  as  follows: —  Or.  that  the 

•«  Old  Villers,  k>  strong  of  brimstone  yon  smell,  u^itOhv 

As  if  not  long  since  yon  had  sot  oat  of  hell.  u  #.-? 

Bnt  thin  damnable  amell  I  no  longer  can  bear;  j_  act:onJ 

Therefore  I  deaire  yon  wonld  come  no  moie  here,  Dj^ 

Yon  old  stinking,  old  nasty,  old  itchy ,  old  toad, 

If  yon  come  any  more  yon  shall  pay  for  your  board.— 

Yon' II  therefore  take  ibis  as  a  warning  from  me, 

And  never  more  enter  tbe  doors  while  they  belong  to    S.  P. 

A  verdict  was  found  for  the  plaintiff;  whereupon  it  was  moved  in  arrest  of 
judgment.  Wilmot,  J.  C,  said:  I  think  this  is  such  a  libel  for  which  an  action- 
well  lies:  wo  must  take  it  to  have  been  proved  at  the  trial  that  it  was  publish^ 
ed  by  the  defendant  maliciously ;  and  if  any  man  deliberately  or  maliciously' 
publishes  any  thing  in  writing  concerning  anothe; ,  which  renders  him  ridicu~ 
k>U9,  or  tends  to  hinder  mankind  from  associating  or  having  intercourse  with* 
hirri,  an  action  Well  lies  against  such  publisher.     I  see  no  difference  between* 
this  and  the  cases  of  the  leprosy  and  plague;  and  it  is  admitted  that  an  action 
Ilea  in  those  cases.    The  writ  de  leproso  amovendo  is  not  taken  away,  although* 
the  distemper  is  almost  driven  away  by  cleanliness  or  new-invented  remedies: 
the  party -must  have  the  distemper  to  such  a  degree  before  the.  writ  shall  be 
granted,  which  commands  the  sheriff  to  remove  him  without  delay  (/  ad  locunr 
solitarium  ad  habitandum  ibidem  prout  moris  est  ne  per,  communem  conver-- 
sationem  suam  hominibus  damnum  vel  periculum  eveniat  quovismodo."    The 
degree  of  leprosy  is  not  material;  if  you  say  he  has  the  leprosy,  it  is  sufficient 
and  the  action  lies;  the  reason*  of  that  case  applies  to  this.     I  do  not  know 
Whether  the  itch  may  not  be  communicated  by  the' air  without  contact:  it  is' 
said  to  he  occasioned  by  anwalculm  in  the  skin,  and  must  bo  cured  by  out- 
Ward  applications.     Nobody  will  eat,  drink,  or  have  any  intercourse  with  a 
person  who  has  the  itch  end  stinks  of  brimstone;  therefore,  I  think  this  libel 
actionable,  and  that  judgment  must  be  for  the  plaintiff.  |    f69  J 

If.  RELATIVE  TO  LIBELS  ON  PRIVATE  INDIVIDUALS.     It  ia  libel 

(A)  In  general.  ft10!" 

1.  Villers  v.  Mousley.  E.  T.  1769.   K.  B.  2  Wils.  40$.  {hhJWbkls 

Bathurst,  J.     I  have  no  doubt  at  the  present  day  but  that  the  Writing  and*  ^4,  to 
publishing  any  thing  which  renders  a  man  ridiculous,  is  actionable.  render  *n 

2.  Churchill r.  Hunt.  T.  T.  1819.   K.  B.  1  Chit.  480.  other  ridion 

A  declaration  stated,  that  before  the  publishing  of  the  libel,  a  carriage  dri-J0**' 
fen  by  plaintiff  had  run  against  another,  without  plaintiff's  negligence  or  de-°rJ*^? 
fault,  and  a  person  had  been  thrown  out  and  killed;  and  that  defendant  Pue-^ev9^  «/ 
lished  the  libel  of  and  concerning  the  said  accident.     The   Court  held  that  remorse  or 
the  action  lay  for  a  libel,   stating  that,  although  plaintiff  was  aware  of  the  humanity; 
death  of  a  person  occasioned  by  his  improper  driving,  he  attended   a  public  Or  to  bo 
ball  in  the  evening  of  the  same  day.  ^mTui"  mat 

3.  Tuajh,  Archbishop  op,  v.  Robson.  .M.  T.   1825,.  C.  P,  5Bing.  17.       ters  not 

Bost,  J.,  held  it  as  libellous  to  impute  immorality  not  even  punishable  by  Mnishabte 
few.  bflaw. 
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A  4.  Yrmarr.  v.  Clkment.  H.  T.  1826.  C.  P.  3  Bio*.  432;  S.  C.  *  C.  *  ft 

Bat  an  ae  233. 

tioo  cannot  »pne  defendant  having  published  imputations  against  the  plaintiff,  as  envoy 
#d  foany  of  the  8tAte  of  Chi,i>  Qnd  the  Plainliff>  >"  *  declaration  for  libel,  having  stated, 
thing  writ  as  matter  of  inducement,  that  he  was«nvoy  of  that  state,  upon  motion  for  a 
ten  against  new  trial,  the  Court  held,  that  an  action  for  a  libel  did  not  lie  for  any  thing 
a  party  con  written  against  a  party  touching  his  conduct  in  an  illegal  transaction;  but  for 
""""ft*  ^  misconduct  imputed  to  him  in  any  matter  independent  of  the  illegal  transact 
Vn  \Um\n  il0U>  ^ough  arising  out  of  it,  an  action  was  sustainable, 
transaction;  &•  Hunt  v.  Bell.  T.  T.  1822.  C.  P.  7  Mobre,  212. 

Or,  a  per  The  plaintiff  was  the  proprietor  of  a  public  building,  kept  for  the  ptfr^oeo 
son  who  oT  exhibiting  the  art  of  pugilism,  or  boxing,  commonly  called  sparring,  by 
ke®j?  *  persons  skilled  in  that  art,  and  to  which  spectators  were  admitted  en  payment 
roomfor  °^  a  certa,n  sum  ®acn-  The  Pontiff  brought  an  action  for  a  libel  contained 
ftogilistic  m  a  newspaper,  imputing  misconduct  to  him  as  such  proprietor,  and  it  was 
eihibaions; proved  that  he  had  sustained  damage  thereby;  but  the  jury  (bund  a  verdict 
[  1ft)  ]  for  the  defendant,  on  the  ground  that  the  occupation  was  illegal;  and  the 
A  letter  re  Court  refused  to  disturb  it. 

spectinga  (fy  Qs  particular  persons. 

lawyer  "he  ^  MornetJ9  an&  solicitor** 

wife*  *•  KlNG  v-  Lake«  M-  T-  l748..C.  P.  2  Vent.  28. 

and  ill  Action  for  that  whereas  plaintiff  was  brought  up  to  the  law,  and  practised  H 

counsel,  and  had  many  persons  of  honour  and  others,  nis  clients,  and  thereby  got  mr> 
and  stir  ap  ney  and  maintained  his  family,  Stc.  The  defendant/also  el  malitose,  wrote  a 
a  sou,  and  ]etter  (0  ^  wno  waa  foe  plaintiffs  client,  containing  that  the  plaintiff  would 
parte  an"  8*ve  vexatious  and  ill  counsel  and  stir  up  a  suit,  and  that  He  would  milk  her 
all  bit  own  purse  and  fill  his  own  large  pockets,  c/c.  per  quad  he  lost  the  said  A.  and 
large  pock  other  clients.  After  verdict  for  the  plaintiff,  a  motion  was  made  in  arrest  of 
ets,"  held  judgment.  Wylde,  Archer,  and  Tyrrell,  Justices,  held  that  the  action  lay;  it 
actionable,  is  a  scandalous  letter,  vilifying  him  in  his  profession;  and  here  is  a  special1 
Wh«re  a     damage. 

tabid  these  2;  Godson  v.  Home.  K.  T.  1819.  C  P.  1  B.  &  B.  7. 

words, "  ff     The  defendant  having  written  a  lejter,  blaming  the  person  to  whom  H  waa' 
job  w'ill  be  addressed,  for  employing  the  plaintiff  to  sue,  added,  "  If  you  will  be  misled 
tabled  by    by  an  attorney,  who  only  considers  his  own  interest,  you  will  have  to  repent 
an  attorney  ft;  you  may  think  when  you  have  orderod  your  attorney  to  write  to  B.,  be' 
conside       wou^  not  d'°  any  more  without  your  further  orders;  but  if  you  once  Bet  hinr 
his  own  in  aD0U*  lty  oe  W»U  8°  to  any  length  without  further  orders."     In  an  action  for 
terestyon  defamation,  Richardson,  Justice,  left  it  to  the  jury  to  consider,  whether  the 
will  have    expressions  above  cited  were  cautious  against  professional  men  in  general,  or 
to  repeat    aimed  at  the  plaintiff  in  particular;  and   if  they  thought  the  latter,  to  give 
11 »  7°"   .    lenient  damages.     The  jury  found  a  verdict  for  the  plaintiff,  damage  one  shil- 
wfcenVoa   *m8"     Richardson,  J.     I  cannot  say  that  I  left  it  to  the  jury  whether  this  war 
have  order1  *  confidential  communication.     I  thought  it  exceeded  the  line  of  confidential 
ed  yoarat  communication.     If  a  man  giving  advice  calls  another  thief,  surely  it  is  not 
torpey  to    necessary  to  leave  it  to  the  jury,  whether  such  language  ts  a  confidential  com- 
MritRth     munication-     I  left  it  to  the  jury  to  say,  whether  this  waa  a  caution  against 
would  not   emPj°ymg  attorneys  in  general,  or  against  the  plaintiff  in  particular. 
A,  mny  Dallas,  C.  J.     The  effect  of  the  expressions  complained  of  was  substantia 

more  with  *Hy  left  to  the  jury.  This  did  exceed  the  line  of  confidential  advice.  Bar- 
oat  your     roughs  and  Park,  Justices,  concurred. — Rule  refused. 

farther  orders;  bat  if  yoa  once  set  him  oboat  it  he  will  go  to  any  length  without  farther  driers," 
held  that  the  jury  were  properly  directed  to  consider  whether  these  expressions  wore  meant  of  the 
profession  in  general  or  of  the  plaintiff  in  particular. 

(b)  Author*  and  editors. 
T  HI  ]  1.  Stuart  v.  Lovell.  E.  T!  1817.  N.  P.  2  Stark.  93. 

•the  editor      In  a  newspaper  two  passages  were  principally  insisted  on  by  the  plaintiff  as 
pep*r°i»no<  1'bc,lous'     In  tho  fir9t> the  plaintiff  was  described  as  the  "  prostituted  Courier, 
*  8*4  M'Doagall  v.  Claridgt,  1  Camb.  267.  abridged,  posf, 
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the  voneraMe  apostate  of  tyranny  and  oppression,  whose  full-blown  baseness jwtifi«4  ia 
and  infamy  held  him  fast  to*  his  present  connexions,  and  prevented  him  from  «leauiioss 
forming  new  ones."     The  second  passage  was  as  follows:  "  The  Courier  hfts*"*?2  °V 
his  hand  against  every  man,  and,  except  the  caterpillars  of  the  state,  every  character 
man's  hand  is  lifted  against  him.     Among  his  other  freaks,  he  has  lately  taken  of  tho  wii 
U  into  his  head  to  catechise  the  Lord  Mayor  respecting  his  lordship's  conduct  ter  of  an 
to  S.  and  H.,  the  former  secretary,  and  the  latter  treasurer,  to  the   Spenceanotbor; 
Society.     Now  we  recollect  that  the  Courier  himself  filled  both  these  offices 
to  the  Society  of  the  Friends  of  the  People  in  1793,  and,  if  our  memory  fails 
hot,  we  rather  think  he  had  the  good  fortune  to  pocket  600/.  or  700/.  of  money 
belonging  to  the  funds  of  that  society.     This,  to  be  sure,  happened  before  he 
betrayed  his  friends,  and  perhaps  before  even  his  treachery  was  suspected. — 

Either  of  the  Lords  C or  G could  throw  much  light  on  this  subject; 

and  it  was  certainly  rumoured  at  the  time  that  some  steps  of  a  legal  kind  were 
m  agitation  to  compel  the  Courier  to  disgorge  the  money.  Now,  whatever 
may  be  the  other  sins  of  S.  and  H.,  we  have  not  heard  that  they  can  be  char- 

Sed  with  betraying  their  employers,  and  seizing  the  common  fund.''  Lord 
SUeaborough  informed  the  jury  that  the  publication  contained  two  passages 
which  were  particularly  the  subject  of  complaint.  In  the  first  the  plaintiff 
was  described  as  the  prostituted  Courier,  and  his  full-blown  baseness  and  in- 
famy were  represented  as  holding  him  fast  to  his  present  connexions,  and  pre- 
venting him  from  forming  new  ones.  It  was  certainly  competent  to  one  pub- 
He  writer  to  criticise  another,  exerting  his  talents  in  all  the  latitude  of  free 
communication  belonging  to  a  public  writer;  and  so  it  appeared  to  Lord  Ken- 
yon,  in  the  case  of  Herriot  v.  Stuart;  that  the  opinions  and  principles  of  a 
controversial  writer  were  open  to  criticism  and  ridicule  in  the  same  way  as 
those  of  any  other  author,  but  that  the  privilege  did  not  extend  to  calumnious 
remarks  on  the  private  character  of  the  individuals.  In  that  respect  the  editor 
tpf  a  newspaper  enjoyed  the  right  of  protection  in  common  with  every  other 
subject. 

$.  Car*  v.  Hood.  E.  T.  1808.  N.  P.  1  Campb.355.  S.  P.     Macleod  f< 
Wakblst.  E.  T.  1791.  C.  P.  3  B.  &  P.  311.     Nightingale  v.  Stock- 
dale.  H.  T.  1808.  K.  B.  Cited  2  Selw.  N.  P.  1803. 
The  declaration*  stated,  that  the  plaintiff,  before  the  publishing  of  any  of  But  it  i*  not 
the  false,  scandalous,  malicious,  and  defamatory  libels  thereinafter  mentioned,  libeHons  to 


the  author  of,  and  had  sold  for  divers  large  sums  of  money,  the  respective  .  L.  *J^  I 
copyrights  of  divers  books  of  him,  the  said  Sir  John,  to  wit,  a  certain  boot  ™"c,"a  * 
entitled  «  The  Stranger  in  Prance;"  a  certain  other  book  entitled  "A  North-  JJJSSi 
ern  Summer,"  a  certain  other  book  entitled  "  The  Stranger  in  Ireland,"  &c.;tion  or  the 
which  said  books  had  been  respectively  published  in  4  vols. ;  yet  that  defend-  author  of  it 
ant,  intending  to  expose  him  to,  and  to  bring  upon  him  great  contempt,  pub-*0  ftr  *■*• 
flsbfed  a  certain  false,  scandalous,  malicious,  and  defamatory  libel,  in  the  form  Jifo^hiai 
of  a  book,  of  and  concerning  the  said  A.,  and  of  and  concerning  the  Bai^»elfwUh 
books,  of  which  the  said  A.  was  the  author  as  aforesaid,  which  same  libel  was  bU  work** 
entitled  "  My  Pocket  Book,  or,  Hints  for   n  Ryghte  Merrie  and   Conceited 
Tour,  in  quarto,  to  be  called  The  Stranger  in  Ireland  in  1805  (thereby  alluding 
to  the  said  book  of  the  said  A.),  by  a  KnighUerrant"  (thereby  alluding  to  the* 
said  A.);  and  which  same  libel  contained  therein  a  false,  scandalous,  mali- 
cious, and  defamatory  print,  of  and  concerning  the  said  A.,  and  of  and  con- 
cerning the  said  books  of  the  said  A.,  first  and   secondly  above-mentioned, 
therein  called  "  Frontispiece,"  and  entitled  "  The  Knight  (meaning  the  said 
A;)  leaving  Ireland  with  regret,"  and  containing  and  representing  in  the  same 
prim  a  certain  false,  scandalous,  and  malicious,  defamatory,  and  ridiculous  re- 
presentation of  the  said  AM  in  the  form  of  a  man  of  ludicrous  and  ridiculous 
appearance,  holding  a  pocket-handkerchief  to  his  face,  and   appearing  to  be 
weeping;  and  also  containing  therein  a  certain  false,  malicious,  and  ridiculous 

*  Nor  is  a  fair,  reasonable,  and  temperate,  though  erroneous,  criticism  of  works  of  art. 
net  written  for  the  purpose  of  hurting  the  plaintiff  in  his  profession,  a  label;  Soane  y. 
Ktfgat,  1N.SM.  74. 
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represent  at  lonof  a  man  of  Judicsous  and  ridiculous  appearance,  fbllowtag  th«T 
-  •  said  representation  of  the  said  A.,  and  representing  a  man  to  be  loaded  witb> 
and  bending  under  the  weight  of  three  large  hooks,  one  of  them  having  the 
word  "Baltic"  printed  on  the  hack  thereof,  #c.  and  a  j>ocket-handkerchief  ap- 
pearing to  be  held  in  one  of  the  hands  of  the  said  representation  of  a  roan,  and 
the  corners  thereof  appearing  to  he  held  or  tied,  together,  as  if  containing 
something  therein,  with  the  printed  \vordy"  Wardrobe"  depending'  therefrom, 
thereby  falsely,  scandalously,  and  maliciously  meaning,  and  intending  to  re- 
present, for  the  purpose  of  rendering  the  said  A»  ridiculous,  and  exposing  hin> 
to  laughter,  ridicule,  and  contempt,  that  one  copy  of  the  said  first-mentioned 
6pok  of  the  said  A.fn [id  two- copies  of  the  said  book  of  the  said  A*,  secondly 
above-mentioned,  were  so  heavy  as  to- cause  a  man  to  bend  -under  the  weight 
t nereof;  and  that  his,  the  said  A.'s  wardrobe  was-  very  small,  and  capable  of 
lie ing  contained  in  a  pocket-handkerchief,  and' which  said  libel  also  contained^ 
Sec.  &c."  The  declaration- concluded  by  laying  a3  special  damage,."  that  the 
said  A.  had  been- prevented  and  hindered  from  selling  to  Sir  K.  P.,  for  a 
large  sum  of  money,  to  wit,  600/.  the  copyright  of  a  certain  book  or  work  of 
fum  the  said  A.,  of  which  the  said  A.  was  the  author,  containing,  an-  account 
of  a  tour  of  him,  the  said  A.,  through  part  of  Scotland,  whhch>  but  for  the 
publishing  of  the  said  false,  scandalous,  malicious,  and  defamatory  libels,  hey 
the  said  A.,  would,  could,  and  might  have  sold  to  the  said  Sir  R.  P,r  for  the 
said  last-mentioned  sum  of  money,  and  the  seme  remained  wholly  unsold  and 
undisposed  of,  and  was  greatly  depreciated  and  lessened  ia  value  to  the  said  A~- 
Lord  Ellenborough.  The  supposed  libel  has  only  attacked  those  works  of 
which.  A.  is  the  avowed  author;  and  one  writer,  in-  exposing  the  fellies'  sn4 
errors  of  another,  may  make  use  of  ridicule,,  however,  poignant'.  Ridicule  i* 
[  173  1  often  the  fittest  weapon  that  can  be  employed  for  such  a?  purpose.  If  the  re- 
putation or  pecuniary  interests  of  the  person  ridiculed  suffer,  it  is  damnmr* 
absque  injuria.  Where  is  the  liberty  of  the  press  if  an  action  can  be  main- 
tained on  such  principles?  Perhaps  the  plaintiff's  Tour  through  Scotland  is 
now  unsaleable:  but  is  he  to  be  indemnified  by  receiving  a  compensation  in> 
damages  from  the  person  who  may  have  opened- the  eyes  of  the- public  to  the 
bad  taste  and  inanity  of  his  compositions?  Who  would  have  bought  the  works- 
of  Sir  R.  P.  after  he  had  been  refuted  by  Mr,  L.  ?  but  shall  it  be  said  thai  he 
might  have  sustained  an  action  for  defamation  against  that  great  philosopher^ 
who  was  labouring  to  enlighten  and  ameliorate  mankind  ?  We  really  must 
not  cramp  observations  upon  authors  and  their  works.  They  should  be  liable 
to  criticism,  to  exposure,  and  even  to  ridicule,  if  their  compositions  be  Iwdicu* 
Ious;  otherwise,  the  first  who  writer  a  book  on  any  subject  wiH-  maintain  a 
monopoly  of  sentiment  and  opinion  respecting  it.  This  would  tend  to  the 
perpetuity  of  error.  Reflecting  on  personal  character  is  another  thing.— • 
Show  me  an  attack  on  the  moral  character  of  this  plaintiff,  or  any  attack  upon 
kis  character,  unconnected  with  his  authorship,  and  I  shall  be  as  ready  as  anj 
judge  who  ever  sat  here  to  protect  him;,  bat  I  cannot  hear  of  malice  on  ae- 
count  of  lure  ing  his  works  into  ridicule. 
^    .  3.  Herjot  v.  Stuart.  H.  T.  1796.  N.  P.  I  Esp.  437. 

£!Lnh  £*  .  The  libel„  wLa9>  "  In  a  ■noming  paper  of  yesterday  was  given  the  following 
oX  newi  c*}aracl.er  of  l,he  T™*>  Briton,  that  it  was  the  most  vulgar,  ignorant,  and  scor- 
ia per,  char  nIous  journal  ever  published  in  Great  Britain.     To  the  above  assertion  we? 


giog  anoth  assent,  and  to  this  account  we  add,  that  the  first  proprietors  abandoned  it,  and 
with  bemg  that  it  is  the  lowest  now  in  circulation;  and  we  submit  the  f«et  to  the  coosider- 
STvater  r!°n  ?f  a*V€r.tl8er* "  *  ™*  «*  the  plaintiff  admittted,  that  the  first  words, 
•SfaS  *******  w,f  *currihty,  *c.  were  not  actionable,  but  that  the  latter  were, 

ToThTcn  Lorifc*^^  ~* **  »—  *  b*  —  *  ■*■*** 

(c)  Membert  ofelvbt  trtor-tlut. 
An  offklal       -i       .    ""H'nson  v.  Jhmth.  E.  T.  1814.  E*.  1  Price,  II. 
notice  tb.t      Cese  for  pUblij.hrrtff  a  libel.     The  declaration  stated  these  words,  "Th» 
A.  B.  and  Rev.  John  Robinson  in*  Mr.  Jnmes  Robinson,  inhabitants  of- Ink  town,  not 
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Gibing  T>cTsons  that  the  proprietors  and  annual  subscribers  think  it  proper  to  CD. 


are 


fi*  not  being  persona  »W  iu«  jwaprietor*  or  annual  subscribers  tb«"i*'  proper  not  a  libeK* 
*o-ftssoci  ate  tvttii  are  excluded  fa  is  room,"  it  aeerna  'to  be  a  mate  Hal  allegation 
id  this  declaration,  that  the  plaintiff  was  officating  minister,  bat  there  is  cer- 
tainly nothing  affecting  him  in  his  clerical  character  in  these  words.  It  then 
gee*  on  to  state  that^he  words  were  published  in  one  of  the  written  regulations  [  174  *j 
of  the  room.  Now  the  principal  greand  on  which  this  action  can  be  support* 
«ad  is,  that  it  does  m  substance  ^contain  an  averment,  that  these  plaintiffs  were 
mot  fit  for  common  association,  that  they  were  not  proper  persons  for  general 
society,  and  nothing  wilt  help  this  declaration,  unless  it  cannot  be  collected 
Irom  it  that  such  an  insinuation  was  the  object  of  the  words.  Now  it  does 
not  seem  to  me  that  such  an  imputation  can  be  inferred.  It  seems  merely  that 
these  defendants  did  not  think  that  the  plaintiffs  were  proper  persons  to  be  as- 
sociated with  by  them;  hut  that  may  proceed  from  other  causes  than  such  as 
roust  appear  upon  the  face  of  the  declaration  to  have  been  insinuated  to  con- 
stitute a  libel  There  might  be  reasons  assigned  not  at  all  affecting  the  moral 
-character  of  the  plaintiffs,  for  the  defendants  may  have  thought  them  agree- 
able or  sociable,  they  may  %ave  considered  them  troublesome  and  officious,  or 
;for  some  ether  such  reasons  improper  for  their  society, 

(d)  "Partner*. f 
{e)  Servants. 
King  t.  Wari*<5.  TE.  T.  160S.  N.  P.  5  Esp.  14.  ^ 

*After  the  plaintiff  had  been  discharged  by  the  defendant,  she  ha3   applied TuTr*  iv* 
•*©  one  B.  to  be  hired,  and  referred  her  to  the  defendant,  desiring  B.   to  send  ing  a  ftj^ 
to  the  defendant  for  her  character,  in  answer  to   which    W.  wrote  back  the  character*/ 
answer,  apon  which  the  action  was  founded,  as  amounting  to  a  libel.     It  stat-a  servant 
«jd  her  reasons  for  discharging  the  plaintiff  as  a  woman  of  improper  conduct,  naaT  ^el]?# 
but  which  representation  of  the  plaintiff*  wa9  entirety  without  foundation,     **  faction 
was  suggested,  that  this  letter  which  B.  had  been  prevailed  upon  to  write,  was  y«t  if  writ 
procured  hy  the  plaintiff  with  a  view  of  getting  such  a  reply,  she  being  well  ten  ia  an 
apprized  of  W.'s  .sentiment, and  not  as  a  fair  inquiry  after  character;  its  ad- ewer  to  a 
anissibifity  was^therefore,  on  that  ground,  objected  to.  '•}*•*  ie.111 

Lord  AWamey.     The  question  is,  if  in  consequence  of  the  letter  so  writ-  ]^*  ™w 
ten  by  the  defendant,  and  which  letter  was  false  and  unfounded,  (he   plaintiff.^  M  ^ 
^at  prevented  from  getting  a  place.     It  has  been  decided,  that  giving  afaVi)arabj6 
character  to  a  servant,  however  injurious  to  him,  yet  if  fairly  given  would  not  character, 
•ustain  an  action-,  bat  if  the  letter  was  procured  by  another  letter,  not  written  no  action 
with  a  fair  view  of  inquiring  a  character,  but  to   procure   an   answer,   uP°n  JJjVj  J* 
which  togroond  an  action  for  a  libel,  such  erid©nce;  I  think,  ought  not  to  be        .  * 
admitted. 

If)   Theatres,  proprietors  of '.§ 
Dibdih  v.  SvVan  T.  T-  H93.  N.  P.  1  Esp.  28.  ACJ7iI 

The  plaintiff  was  the  proprietor  of  a  place  of  public  entertainment,  called  ^rI*,r0„™ 
Sans  Souci,  where  he  sung  and  performed  certain  songs  which  were  supposed  theatricrt 
to  be  written  and  composed  by  himself.     The  defendant  was  the  editor  and  exhibition 

*  Bet  the  insertion  in  such  a  notice  that  the  plaintiff  is  a  sharper  and  a  swindler,  would 
anake  the  document  libeUoor,  GoWstao  v.  Foia,  2  C.  *  P.  252;  sett  vide,  9.  C.  1  M.  & 
<t.  402;  8.  C.  *  B.  <fc  a  4*4. 

1  In  a  jeiat  action  of  libel  by  two  partners,  damiges  cannot  be  given  for  any  injury  to 
their  private  feelings,  bat  only  forsach  injury  as  they  have  sustained  in  their  joint  trade  in 
tasioes*;  Hay  thorn  v.  Lawson,  3  C,  &  P.  196;  see  post,  tit.  Partners. 

|  And  semb.  that  the  character  of  a  servant,  if  given  bona  fide  is  a  privileged  cemmu- 
oieation,  although  it  has  not  been  applied  for;  Patterson  v.  Jones,  3  C.  &  P.  811;  see  post 
lit.  Muster  and  Servant,  and  tit  Slandor. 

$  The  proprietor  of  a  theatre  cannot  maintain  an  action  for  a  libel  on  one  of  his  perfor- 
ator*, by  which  the  Utter  was  deterred  from  appearing  on  the  stage;  see  Ashley. v.  HOT- 
>tn.  Peak*,  194. 
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ii  not  alt  printer  of  a  public  newspaper  called  The  World.  The  libel  in  which  ike  A6* 
b*1*  ""k!8*  t*on  was  *  Paragraph  which  appeared  in  that  paper,  insinuating  that  the  *>**£* 
•wed  that were  not  *n  ^act  w"lten  D7  lne  plaintiff,  but  by  a  person  of  the  name  of  Biea> 
the  obeerva  *r*taff,  with  whom  the  plaintiff  had  forroely  been  connected  in  bringing  eat 
tione  aro  on  several  musical  pieces,  which  had  h*«n  performed  with  a  cooaiderable  abac* 
just  and  ma  of  public  ap^Uuae.  Th^  |»«Mgrdph  further  mentioned,  that  on  tt»o  sire* 
levolent,  night  of  the  performance  there  had  been  a  very  thin  audience,  and  that  000* 
*ndtel"e*d  posed  of  persons  admitted  under  orders;  that  the  music  of  tho  songs  was)  of 
bounds  of  Yery  *nferior  composition,  and  that  the  applause  bestowed  00  tb*  perforaaaaco 
fair  criri  was  only  from  the  persons  who  had  so  gained  admittance, 
cum.  Lord  Kenyon  stated  the  law  on  this  subject  to  be,  that  the  editor  of  a  pabHc 

aewspaper  may  fairly  and  candidly  comment  on  any  place  or  species  of  aabtio 
entertainment;  but  it  must  be  done  fairly  and  without  malice  or  view  to  mjara 
pr  prejudice  the  proprietor  in  the  eyes  of  the  public.  That  if  ao  done,  how* 
ever  severe  the  censure,  the  justice  of  it  screens  the  editor  from  legal  animad- 
version; but  if  it  can  be  proved  that  the  comment  is  unjust,  is  malevolent, 01 
exceeding  the  bounds  of  fair  opinion,  that  such  is  a  libel  and  therefore  actiea* 
able. 

(C)  In  privileged  or  confidential  communications.* 
1.  M'Dougall  v,  Clarjdge.  H.  T.  1808.  N.  P.  1  Cambp,  2S7. 
A  letter  The  libel  set  out  in  the  declaration  was  contained  in  a  letter  written  by  the 

written  eon  defendant  to  Messrs.  W.  &  Co.,  bankers,  and  charged  the  plaintiff)  with  in*? 
conveying'  ProPer  conduct  in  the  management  of  the  concern.  It  appeared,  however, 
charges  in  that  the  letter  was  intended  as  a  confidential  communication  to  these  gentle- 
jerions  to  men.  Lord  Ellenborough  said,  if  the  letter  had  been  written  by  the  defend-* 
tho  pla  •  ant  confidentially,  and  under  an  impression  that  its  statements  were  well  fouu- 
*!*  •  r»ded,  l>e  was  clearly  of  opinion  that  the  action  could  not  be  maintained. 
JiMioaa,  2-  Dunman  v.  Bigg.  H.  T.  1708.  N.  P.  1  Cambp.  169.  o. 

fleaae,  if  After  the  parties  had  dealt  together  for  some  time  the  defendant  waatta 
A.  bo  ears  one  L.,  and  spoke  to  him  in  approbrious  terms  of  the  plaintiff,  saying  that  ha 
\j  for  B.,  wished  to  cheat  him:  that  he  had  sent  back,  as  unmerchantable,  that  which  he 
f  *t7ff  I  himself  had  adulterated,  (hat  he  was  a  rogue  and  a  rascal,  &c.  At  this  period 
.  I  '  I  there  was  a  sum  of  money  due  from  the  plaintiff  tp  the  defendant,  in  reaped 
de,  niTy     of  the  becr  for  which   L.  had  given  a  guarantee. 

lawfully  ^°r^  Elleuborough,  C.J.     I  am  inclined  to  think  that  this  waa  a  privileged 

state  to  C,  communication.     Had  the  defendant  gone  tp  any  other  man  aad  uttered  these 

in  an  mire  words  of  the  plaintiff,  they  certainly   would  have  been  actionable.     But  L.x 

served  man  to  whom  they  v^re  addressed,  was  guarantee  for  the  plaintiff;  aad  the  defes* 

pinion  of    dant  had  Pr.om,Bea  to  acquaint  him  when  any  arrears  were  due.     Ha  there-? 

B.Seon      f°r®  had  R  riSht  to  stau  what  he  really  thought  of  the  plaintiff's  eooduot  in, 

jijiet.t        their  mutual  dealings;  and  even  if  the  representations  which  ha  made  wera 

intemperate  and  unfounded,  still,  if  he  rtally  believed  them  at  the  time  to  ha 

true,  he  cannot  be  said  to  have  acted  maliciously,  and  with  an  intent  to  defiaae 

the  plaintiff. 

♦  What  are  privileged  communications  is  *  question  of  fact;  too  Blaokbara  v.  Blacks 
born,  4  Bing.  395;  S.  C.  3  C.  &  P.  146. 

t  80,  with  respect  to  servant's  characters;  see  ant*,  p.  174.  Bat  an  advertisement  ia 
a  public  newspaper,  strongly  reflecting  npon  the  character  of  an  individual,  is  libellost 
although  published  with  tho  avowed  intention  of  convening  *  meeting  of  the  creditors^  for 
the  purpose  of  consulting  upon  the  measures  proper  to  be  adopted  for  their  own  security,  if 
the  legal  object  might  be  obtained  by  means  less  injurious;  Brown  v.  Croome,  2  Stark.  197, 
abridged,  antt<  Advertisement;  and  see  4  Bing.  10*2."  The  plaintiff  having  advertised  for 
sale  a  bond,  <  xecuted  to  him  by  the  defendant,  the  payment  of  which  had  Heen  resisted 
ia  a  long  course  of  litigation,  in  which  the  validity  of  the  bond  had  been  disputed,  (fee  defen- 
dant published  among  the  persons  assembled  to  bid  for  the  bond  at  ao  amnion  a  statement  of 
the  circumstances  under  which  the  bond  was  given,  and,  alluding  to  the  pfaiftthf,  eeenltt- 
ded,  "His  object  is  either  to  extract  money  from  the  pocket  of  the  unwary  puteheaer,  ec. 
What  is  more  likely,  by  the  threat  of  publication  to  extort  money  from  me."  HeW,  tftff 
this  exceeded  the  latitude  allowed  for  privileged  communication,*  or  obearvatioaa  6*  title* 
try  a  party  interested,  and  that  it  was  a  libel,  although  no  express  malice  was  proved;  sea 
Robertson  v.  M'DoagaU,  4  Bing.  670;  R  C.  1  M.  *  P.  692;  8  C.  A  p.  f*9;  s*e  is* 
Pelany  v.  Jones,  5  Esp,  151.  ajyjdged,  ante,  tit.  Adverttsmeau 
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A.  Fmrman  a.  Ives.    E,  T.  1822,  K.  B.  1  D.  &  R.  251;  S.  C.  5  3.  k  A. 

642. 
Th»  libel  declared  upon  arose  out  of  a  memorial  addressed  by  the  defendant,  A  petition 
*  wtne~merebant,  in  Bcrner'a-street,  Oxford-street,  to  P.,  Secretary  at  War,  fdd>Ctft^- 
iecloeing  two  bilk  of  exchange,  accepted  by  the  plaintiff.     The  memorial  com- 1(*  *f"  n ' 
plained  that  the  plaintiff  had  nn justly  and  unfairly  deprived  the  memorialist  of  officer  in 
jredrest  in  the  payment  of  the  bills  inclosed,  except  through  the  humane  .con*  the  army 
ejderation  of  the  Seretary  at  War.     It  imputed  to  the  plaintiff,  that  he  had  to  the  8ee 
excepted  the  bills  in  question,  payable  at  a  bankiag*house  where  be  had  no  IS1'*  ** 
cash  to  take  op  when  at  maturity ,  and  that  he  had  suffered  them  to  be  add  res-  ^J  ,B*lj,fr 
ted  to  him  at  a  place  where  he  did  not  reside,  and  where  he  was  unknown.  0f  obuio 
The  allegation  of  special  damage  was  negatived  by  the  evidence,  it  appearing,  iog  through 
first,  that  the  Secretary  at  War  bad  no  authority  to  stop  promotion  in  the  army,  hi*  interfer 
that  matter  resting  with  the  Commander-in-Chief;  and  there  was  no  proof  that ahce  tb« 
bis  promotioo  had  been  in  point  of  fact  stopped;  and  secondly,  that  if  his  half-^?*?*  °* 
fey  had  been  suspended,  it  was  not  for  this  cause.     The  alleged  libel  was  tra-  containing 
cad  to  the  defendant.     Abbott,  C.  J,     I  told  the  jury,  that  whether  what  was  Q  statement 
done  at  the  War-office  was  right  or  wrong,  the  defendant,  if  he  acted  fairly  [  111  ") 
and  honestly  in  the  course  he  pursued,  was  not  answerable  for  any  matter  or  of  tots, 
eomplaint  on  that  ground.     This  being  a  letter  written  by  the  defendant  to  which,  tae* 
P.,  Secretary  at  War,  in  form  of  a  petition,  asking  his  interference  to  enable  jf^ijJJL? 
him  te  recover  the  money  which,  upon  the  evidence  in  tho  cause,  was  undoubt-  chlrtWw.  * 
edly  due,  I  told  the  jury,  that  if  they  thought  the  representation  contained  in  ibe  creditor 
the  letter  wis  a  fair  and  honest  statement  of  the  real  facts,  as  far  as  tho  defen-  believed  to 
daat  could  understand  them,  this  was  a  sort  of  communication  which  he  was  bo  trae,  is 
authorized  to  make.     I  told  them,  however,  that  if  they  thought  the  defendant  n.ot  *  "*jj 
faadgone  beyond  that  line,  and  not  merely  contented  himself  with  a  atatemoDt  f^r" hicb  ' 
dC  facts,  but  had  used  expressions  not  warranted  by  the  occasion,  the  case  mn  tction  it 
would  be  otherwise,    i  directed  their  attention  to  the  phrase  "  unjustly  and  un-  maintain^ 
mhrly,"  also  to  the  other  strong  expressions  in  the  memorial;  but  I  still  left  it  bit.* 
to  them  in  this  way,  that  if  they  thought  the  letter  contained  a  fair,  true,  and 
jboneet  representation  of  facts,  according  to  the  understanding  and  opinion  of 
the  writer  at  the  time  he  was  writing,  he  was  justified  in  the  publication  of  this 
■semortal  by  way  of  petition  to  the  Secretary^  War,  praying  interference  m 
bis  behalf.     The  case  was  left  to  them  entirely  upon  the  honesty  and  fairness 
of  the  defendant's  Intention. 

4.  RoBiiiso*  v.  Mat.  M.  T.  1804.  K.  B.  2  Smith,  3.  .     Thouj^  * 

The  libel  proved  was  an  anonymous  letter  written  by  the  defendant  to  the?*?  j£  jj* 
Lords  Commissioners  of  the  Admiralty,  in  which  be  stated  that  the  plaint  iffper^0M  u 
had  taken  upon  himself  to  grant  protection  to  certain  mates  of  vessels;  that  give  infor 
he  was  in  fact  not  a  magistrate  for  the  sea-port  town,  and  had  no  powor  to  do  mation  to 
eo;  and  that  this  was  to  the  prejudice  of  his  Majesty's  service.     In  this  let-  hisMajea 
Jer  the  defendant  stated  the  names  of  certain  mates  and  their  ships,  for  which  JJnJ^esn 
he  said  such  protection  had  been  granted.     The  protection  alluded  to  is  grant*  ^^^  a 
ed  ueuaify  to  the  mates  of  ships  in  the  Greenland  fishery,  and  other  trading  bases,  yet 
vessels,  by  a  magistrate,  by  oath  made  by  the  captain  that  the  bearer  is  hiss  fats* stats 
pate.    The  Admiralty  Board  immediately  sent  to  the  regolating  officer  at  nitacwotfM 
Yarasouth,  to  inquire  into  the  fact,  and  applied  to  the  defendant  himself  and  °*  <*****•* 
others;  but  finding  there  was  no  truth  in  the  charge  gave  up  the  letter,  and  dence^of  a 
directed  an  action  to  be  brought.     The  defendant's  counsel  at  the  trial  called  maiieioafl 
no  witnesses,  but  insisted  that  the  plaintiff  had  not  sufficiently  proved  a  mali-  intention* 
clous  publication,  since  this  was  only  a  confidential  communication  to  the  pro-  as  to  tap 
per  officer,  to  whom  information  ought  directly  to  be  sent;  and  there  was  no  Pdrt  "  go 

*  Bat  an  officer  in  the  navy  has  no  right  to  make  communication*  upon  subject*  with  libeL 

li  be  becomes  acquainted  in  bit  professional  capacity,  except  to  the  government;  Har- 

V-  Qreeo,  •  C.  *  P.  191.  A  circular  letter  sent  by  the  secretary  to  the  members  of  a  so- 

aiety  tor  the  protection  of  trade  against  sharpers  and  swindlers,  furnishing  information  rcs- 

n— tiag  bill  transactions,  in  not  a  prifileged  cororaunicatjonj  Qelley  v.  Foes,  8  C,  &  f: 

t$0. 
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other  proof  of  a  malicious  intention,  or  of  any  further  publication;  the  cat* 
was  left  to  the  jury  by  the  learned  judge,  and  they  found   a  verdict  of  guilty. 
Lord  Ellenborough,  G.  J.,  said;  it  mi<rht  be  considered  the  defendant's  du- 
ty to  write  to  the  Admiralty ;  it  was  the  duty  of  every  person  to  communicate 
[  178  ]  to  his  Majesty's  servants  every  circumstance  which  might  be  prejudicial  to 
the  interest  of  his  Majesty's  service.     He  doubted,  however,  whether  the 
board  of  Admiralty  did  right  in  suffering  the  paper  to  go  out  of  their  hands, 
since  it  might  tend  to  discotirage  the  giving  of  information  concerning  abuses. 
But  as  to  the  question  of  malicious  publication  or  not,  it  was  entirely  with  the 
jury;  and  the  absence  of  all  ground  for  the  representation  was,  he  said,  sufii* 
ctent  proof  of  Malice,  where  no  excuse  was  offered  in  evidence  on  the  part  of 
the  defendant.     On  the  motion  in  arrest  of  judgment,  the  Court  held  that  it 
was  matter  of  libel,  if  properly  averred  and  stated  in  the  declaration. 
(D)  In  matters  connected  with  judicial  or  legal  proceedings,  or  tbth 

TIONS  TO  PARLIAMENT.* 

1.  Dawlixg  v.  Wenman.  M.  T.  1685.  K.  B.  2  Show.  446.  S.  P.  Moul- 
ton  v.  Claphorn.  M.  T.  1681.  K.  B.  W.  Jones,  431. 
Alanjerous  The  plaintiff  declared,  that  he  being  a  pious,  just,  &c,  the  defendant  did,  to 
*Z£i^B>0llf  scan<^a^ze  him,  make  a  false  and  scandalous  affidavit  in  Chancery,  in  which 
sffidaviUn  were  manv  fet*6  an<*  scandalous  words,  &c. ;  and  that  afterwards  tali  die  omo, 
a  cease  in  e'  ^c0»  °f  his  further  malice  he  spoke  other  false,  scandalous,  o/c.  Verdjct 
Chancery,  for  the  plaintiff.  On  motion,  the  judgment  was  arrested,  because  aa  action 
cannot  be  will  not  lie  for  a  false  oath  in  Chancery,  o/c. — Judgment  for  the  defendant. 
▼»fw|*lM  2.  Jektll  v.  Moore.  M.  T.  1806.  C.  P.  2  N.  R.  341;  S.  C.  6.  £sp.  6S. 
Iibaiioai;  g  p    Warder  v.  Bailey.  T.  T.  1811.  C.  P   4  Taunt.  67. 

Orated  in       A  court-martial,  after  stating  in  their  sentence  the  acquittal  of  an  officer, 
asentence  against  whom  a  charge  had  been  preferred,  subjoin  thereto  a  declaration  of 

mart'6?1"1  (^e'r  °Pm'on>  tnal  tne  charge  was  malicious  and  groundless,  and  that  the  cons 
™     * '       duct  of  the  prosecutor,  .in  falsely  calumniating  the  accused,  was  highly  injurn 
ous  to  the  service.     The  president  of  the  court-martial  being  sued  in  an  ac* 
tion  for  a  libel  for  having  delivered  such  sentence  and  declaration, 

Sir  J.  Mansfield,  C.  J.,  said,  in  order  to  enable  the  court-martial  to  decide 
upon  the  charges  submitted  by  the  King,  they  must  hear  all  the  evidence,  as 
i   |79  i   well  on  the  part  of  the  prosecution  as  of  the  defence,  and  after  hearing  both 
"  J   sides,  are  to  declare  their  opinion  whether  there  be  any  ground  for  the  charges. 

If  it  appear  that  the  charges  are  absolutely  without  foundation,  is  the  presi? 
jleat  of  the  court-martial  to  remain  perfectly  sileftt  on  the  conduct  of  the  pros- 
ecutor; or  can  it  be  any  offence  for  him  to  state  that  the  charge  is  groundless 
and  malicious?  It  seems  to  me  that  the  words  complained  of  in  this  case 
form  part  of  the  judgment  of  acquittal,  and,  consequently,  no  action  can  he 
maintained  for  having  applied  them  to  the  plaintiff. 

3.  Oliver*.  Bentinck.  E.  T.  1811.  C.  P.  3 Taunt.  456. 
at  an  or  Action  against  defendant  for  a  libel ,rfor  stating  the  grounds  on  which  the 
er  to  a  plaintiff  was  dismissed  the  East  India  Company's  service,  the  company  having 
governor  a  ordered  defendant  as  governor  in  council,  to  dismiss  the  plaintiff,  for  reasons 
broad  to  assigned.  The  counsel,  in  support  of  the  plea,  admitted  that  he  did  not  inv 
officer  doesPuSfI  tne  r'£nt  °^  t^ie  Court  of  Directors,  or  of  the  governor,  to  dismis  the 
not  than  military  officers  of  the  company,  but  that  the  defendant  ought  not  openly  to* 
p>re  author  have  published  a  reason  for  the  dismissal,  which  was  not  founded  in  fact.  The 
bu i  his  pub  plaintiff  argued,  that  the  plea  assigned  no  ground  to  warrant  the  publication. 
Ipbirig  the  f  ne  defendant  avers  that  the  Court  of  Directors  enjoined  him  to  dismiss  the 
Esdismis  P^amti^»  and,  therefore,  he  published  the  cause  of  his  dismissal:  he  does  not 
j£j.  say  that  the  directors  enjoined  him  to  publish  the  cause.     If  his  Majesty  were. 

*  Allegation!  and  averments  introduced  in  proceeding!  in  a  regular  coarse  of  jastiee  can- 
not be  doomed  libellous,  4  Co.  146.  Cro  Eliz.  230.  247;  1  Saand.  181.  b;  as  in  articles 
of  the  peace  exhibited  to  justices,  4  Co.  146;  nor  in  a  report  by  the  president  of  a  milita- 
ry court  of  inquiry,  1  Saand.  131.  b;  bat,  to  secure  this  species  of  protection  for  objec- 
tionable matter,  it  most  appear  that  the  proceedings  were  instituted  in  a  court  of  eompe- 
.tent  jurisdiction;  4  Co,  146. 


.    tlBKL.— hi  judicial  Malltrt.  til 

fodisrriiis  an  officer,  without  bringing  hjm  to  a  court-martial,  it  itould  not  fbl* 
low  that  the  reasons  of  it  should  be  published. 

Par  Cur.     Suppose  the  plaintiff's  object  was  to  try  before  a  jury  the  cir- 
cumstances of  this  gentleman's  conduct,   by  a  question  to  be  raided  on  this 
record,  that  could  never  be  permitted  in  this  form;  but  the  plea  hi  certainly  Dot  wbea 
defective,  for  the  order  is  issued  to  the  governor  and  council,  and  it  is  not  ^  °?m . 
shown  that  what  the  defendant  did,  he  did  as  governor  in  council;  he  only "^J? ¥fm * 
pleads  that  he  did  it  as  governor,  and  does  not  show  how  it  became  his  duty  to  ed  «  militaf 
do  this  in  his  individual  capacity  as  governor.     There  is  a  sufficient  libel  stat-  ry  inquiry 
ed  in  the  declaration.     Suppose  the  defendant  had  received  no  dispatch  from  to  he  held 
the  company;  could  he  have  been  warranted  in  making  such  a  publication?      toiavestl 

4.  Home  v.  BentInck.  T.  T.  1820.     Ex.   4  Moore,  563;  S.  C.   1  B.  $  B.^V^I  -r 

514;  S.  C.  2  B.  Sf  P.  130;  S,  C.  8  Price,  925.  w  officer 

.  In  an  action  by  a  military  officer  for  a  libel  against  another,  who,  as  presi- who  after 
dent  of  a  court  of  inquiry,  composed   of  military  officers,  held  under  the  di-  wards  eaed 
rection  of  the  commander-in-chief  of  the  forces,  for  the  purpose  of  invest  iga-  lhe  Prc#l 
ting  the    doubtful  conduct  of  the  plaintiff,  and  to  determine  whether  it  was  adef"  of 
fit  subject  for  a  court-martial,  delivered  in  person  to  tfte  commander-in-chief  a  JJ,  a 'libel 
transcript  of  the  minutes  of  the  proceedings,  evidence,  and  judgment  of  the  stated  Mr  be 
Court  in  the  form  of  an  official  report f  containing  the  alleged  libellous  matter,  combined* 
The  Chiief  Justice  of  the' King's  bench  refused  to  permit  the  report  or  a  copy  ^  the  re 
of  it,  obtained  from  the  office  of  the  commander-in-chief,  the  regular  place  of  P°fl/1 *** 
deposit  for  such  documents,  to  be  given  in  evidence  on  the  part  of  the  plaintiff.  **      *ttm* 
On  error, the  Court  held  on  argument  of  a  bill  of  exception,  tendered  against t^theeom 
the  exclusion  of  the  evidence  offered,  that  such  evidence  was  rightly  excluded   [  180  T 
because  the  interest  of  the  state  requires  that  such  documents  should  be  kept  mander-ia- 
invtolably  secret,  and  that  their  disclosure  by  production,  as  evidence  in  courts  chief,  held 
of  law,  should  not  be  compellable  by  a  party,  or  allowable  by  the  judge,  not lnat  socb  * 
on  any  /consideration  merely  affecting  the  rights  of  the  parties;  but  because  it  repolt.|w*r 
is  his  duty  judicially  to  exclude,  as  a  guardian  of  the  public  good,  ail  ■^frcomMmca? 
matters  as  might  tend  to  injure  the  general  welfare,  lest  political  secrets  might  tioov 
thereby  be  betrayed  to  the  injury  of  the  state.  If  a  peti 

5.  Lake  v.  King;    T.  T.   1669.  K.  B.   1  Mod.  58,  59;  S.  C.  Skin.  124;  2i"»iopaf 

Keb.  36 1 .  n*"f*  be* 

The  plaintiff  brought  an  action  for  a  libel,  in  which  he  was  defamed,  &-C.  ^comaaii^ 
The  publication  was  in  delivering  several  printed  papers,  wherein  the  plaintiff  tee,  ao  mer 
Was  slandered,  to  several  members  of  a  committee  of  the  House  of  Com-  tion  will 
mons.     it  was' Said,  it  is  true,  if  a  man  make  a  complaint  in  a  legal  way,  no  not  lie  for 
action- lies  against  him  for  taking  that  course,  if  it  be  in  a  competent  court;  printing 
but  that  which  we  say  is  not  lawful'  in  this  case  is,  his  causing  the  matter  to  be  ™J,BoI»hy 
printed  and  published.     Agreeable  to  this  case  are  the  common' cases  of  allD5*f  co 
letters.     If  a  man  will  write  a  scandalbus  letter,  and  deliver  it-  to  the  party  pics  for  tm> 
himself,  this  is  no  slander;  std  vide  12  Co.  35;  Hab.  62.  215;  Poph.  139;  we  of  the 
Salfc.  4-18;  but  if  he  acquaint  a  third  person  with  it,  an  action  will  lie.     Somemoerv 
here,  since  he  will  publish  this  matter  by  printing  it,  or,  if  he  had  but  Written 'JjJJjJJJ? 
it,  it  might  have  been  actionable,  for  the  members  ought  not  to  be  prepossessed.  thereia  con* 
This' case  having  depended  twelve  terms,  judgment  was  given  on  a  demurrer  taioed  be' 
to  the  plea  in  bar,  by  Hale,  Chief  Justice;  Twisden  and  Rainsford,  Justices,  false  and 
lor  the  defendant  on  this  point,  viz.  that  it  was  the  order  and  course  of  pro- •**ndatoat? 
ceeding*  in  parliament,  to  print  and  deliver  copies,  &c.  of  petitions  after  thdV  hnt}f  •»•■ 
are  referred  to  committees;  S.  C.  1  Saund.   16;  S.  C.  2  Keb.  832;  *>d  tw{^t£jj* 
S.  C.  1  Sid.  415;  1  Lev.  240;  and  between  the  same  parties  an* action*  was  fen  ;t  -m 
maintained,  and  damages  recovered,  for  publishing  a  libellous  answer  to  this  referred  to 
petition  before  it  had  been  presented  to  the  committee.  a  commit 

6.  Rex  v.  Hjoit.  M.  T.  1762.  K.  B.   1  Bin.  Rep.  386.  %?**n!" 

It  was  moved  for  a  flew  trial.     It  appoared  that  M.  F.,  the  prosecutrix,  \vaa  {!on  w"* 
a  Quaker;  but  being  less  rigid  than  the  rest  of  the  sect,  the  brethren  accord- jjp^j^ 
ing  to  their  usual  discipline,  first  admonished  her  for  frequenting  balls  and  con-  from  eQaa 
certs,  then  sent  deputies  to  her,  and  lastly  expelled  her;  and  entered  as  a  rea-  ker'i  eoeie 
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ty  for  res    son   in  their  books,  u  for  not  practising  the  duty  of  self-denial.1'    Thb  wif 
eons  BMtgo  8tgned  by  the  defendant,  their  clerk.     The  prosecutrix  sent  her  maid  for  a 
booluiftiiotco^  °*  l*,e  entry,  which  was  delivered  to  her  by  the  defendant,  and  was  the 
a  libel.        on^  act  °*"  publication   proved;  she  thereupon  moved  the  Court  for  an  mfor~ 
|_  181  ]  mat  ion  for  a  libel,  which  was  denied;  whereupon  she  preferred  an  tndictmeoty 
which  was  found  at  Nottingham  Sessions,  ana  removed  into  King's  Bench  by 
certiorari,  and  tried  at  last  Nottingham  Assizes,  before  Mr.  Justice  Clive,  who" 
left  it  to  the  jury,  and  they  brought  in  the  defendant  guilty.     K  was  argued  to 
be  irregular  to  leave  it  all  to  the  jury,  upon  such  evidence  only  of  publication; 
5  Mod.  107.     But,  as  the  judge  was  dissatisfied  with  the  verdict,  the  whole 
transaction  being  merely  a  piece  of  discipline,  in  which  the  Court  strongly 
concurred,  try»y  for  thnt  reason  granted  the  new  trial  in  the  first  instance,  with*' 
out  any  rule  to  show  cause,  Serjeant  How  it  having  attended  to  watch  Che  mo- 
tion, on  the  part  of  the  prosecutrix,  and  confessed  the  dissatisfaction  of  Jus- 
tice Clive  at  the  verdict. 
(£)  In  reports  of  tub  proceedings  in  parliament  and  in  courts  or" 

JUSTICES 

1.  Curry  ▼.  Walter.  E.  T.  I*f96.  C.  P.  1  B.  6>  P.  526;  S.  C.  1  Esp.  45t/ 
A  fair,  Action  for  publishing  a  true  account  of  the  proceedmgs  of  a  court  of  jus- 

flam,  an  tice.  The  defendant  pleaded  the  general  issue.  The  plaintiff  proved  the 
tarnished  publication  of  the  paper  in  question  by  him,  and  produced  as  witness  a  person1 
?l*°****[  whom  he  employed  to  furnish  legal  intelligence  for  the  use  of  his  paper,  in 


dim  in  a  ora>er  to  prove  that  the  report  was  a  true  and  faithful  account  of  what 
eoeftsf  jusin  tn*  Court  of  King's  Bench.     If  was  objected  that  this  defence  ought  to? 
tice,  have  been,  put  upon  the  record,  and  could  not  be  given  in  evidence  ttoder  the* 

general  issue.  This  point,  however,  was  overruled  by  Eyre,  C,  J.,  who,  in? 
summing  up,  told  the  jury,  that  though  the  matter  contained  in  the  paper  might 
be  very  injurious  to  the  character  of  the  magistrates,  yet  he  was  of  opinion,* 
that  being  a  true  account  of  what  took  place  in  a  court  of  justice,  which  is 
open  to  all  the  world,  the  publication  of  it  was  not  unlawful.  The  jury  foueeV 
a  verdict  for  the  defendant. 

2.  Rex  v.  Wright.  T.  T.  1790.  K.  B.  8  T.  ft.  29*. 
Or,  of  tae      Motion  for  a  criminal  information  against  a  bookseller,  for  printing  a  report 
I*00?*4      of  I  he  House  of  Commons,  which  reflected  on  the  character  of  an  individual. 

llameot^is      ^er  ^(<r*     **  **  sa^  tnat  tne  rePort  0I*  tne  House  of  Commons  is  itself  un* 
not  a  libel,  justifiable,  inasmuch  as  it  imputes  a  crime  to  the  prosecutor,  and  deprives  Mm 
of  bis  privileges.     It  is  said  that  this  report  charges  him  with  being  £uiky  of 
high  treason,  notwithstanding  a  verdict  of  the  jury  had   ascertained  his  inne* 
cence;  but  that  is  not  the  fair  import  of  the  paragraph.     It  is  possible  that  S) 
man  may  have  views  hostile  to  the  government  arid  constitution  of  the   king- 
dom without  being  guilty  of  high  treason,  especially  of  the  particular  treason? 
[  182  }  imputed  to  the  persons  there  mentioned.     It  does  not  therefore  follow  that  thfe 
report  charges  those  persons  with  the  same  crime  of  which  they  have  been* 
before* acquitted.     But  the  chief  ground  taken  by  the  prosecutor's  counsel  isy 
that  though  the  report  of  the  House  of  Commons  cannot  itself  be  conaideresl 
as  a  libel,  the  defendant,  not  acting  under  the  authority  of  the  House,  may  be 
indicted  for  publishing  it  with  a  view  to  general  circulation.-    If  has  been  said, 
that  the  publication  of  the  proceedings  of  courts  of  justice,  when  reflecting  on 
the  character  of  an  individual,  is  a  libel;  to  support  which  position  the  case  of 
Waterfield  v.  the  Bishop  of  Chichester  has  been  cited;  but  on  eftaminiog  thai 
fie*  *  hi*h  CMe  *  aPPeara  *h&* tne  charge  there  was,  that  the  plaintiff  had  not  publishes) 
I    mIoiwm!  *  true  account ;  here,  however,  we  are  of  opinion  that  defendant  baa  a  right  to- 
aocoaot  of  publish  the  report. 

seen  pre     3.  Stiles  v.  Nokes.  T,  T.  1806.  K.  B.  7  East,  493;  S.  C.  wm.   Car*  r. 
ceediogi,  Jones.  T.  T.  1806.  K.  B.  3  Smith,  491 . 60S. 

mixed  up  qq  {n0  question  whether  it  is  libellous  to  publish  a  highly-coloured  account 
inalelieri^  °^  judicial  proceedings,  mixed  with  the  party's  own  observations  and  conekr* 
2*  skwis  upon  what  passed  in  court,  which  contained  an  insinuation  that  the  pkuaw 
riff  had  committed  perjury;    Per  Cut,    It  is  no  justification  to    sneav  an-  in* 
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•tnuation  of  perjury  against  the  plaintiff  (who  had  sworn  to  an  assaultby  A.  B. 
on  him),  that  it  did  appear  (which  was  the  suggestion  in  the  libel)  from  the 
testimony  of  every  person  in  the  room,  8cc.  except  the  plaintiff,  that  ~no  vio- 
lence had  been  used  by  A.  B.,  &c;  for  rum  constat  thereby  what  the  *  plaintiff 
awore  was  false.  Neither  is  it  sufficient,  in  a  justification  to  such  libel,  where 
the  extraneous  matter  was  so  mingled  with  the  judicial  account  as  to  make  it 
•uncertain,  whether  it  could  be  separated  to  justify  the  publication  by  general 
Reference  to  inch  parts  of  the  supposed  libel  as  purport  to  contain  an  account 
tof  tire  trial,  e/c«,  and  that  the  said  parts  contain  a  just  and  faithful  account  of 
the  trial,  fcc. 

4.  Rex  v.  Hunt.  H.  T.  1818.  K.  B.  1  B.  £  A.  379. 

Criminal  information  for  publishing  in  a  newspaper  a  statement  of  the   evi-  So  pnblUn 
donee  given  before  a  coroner's  jury,  accompanied  with  comments.     In  an-'0*'0*    . 
awer  to  this  rule,  the  defendant  stated  in  hi*  affidavit,  in  most  distinct  terms,  °ttatemant 
that  hie  was  not  actuated  by  any  malice  or  other  improper  motives  in  the  pub-  0f  the  evi 
iicattoa  of  this  evidence;  that  what  he  had  published  was  a  correct  statement  dencegivwt 
<of  that  which  had  passed,  with  only  this  exception,  that  he  had  not  published  before  a 
the  whole,  having  suppressed  many  parts  bearing  strongly  on  the  accused,  c°roner*i 
but  not  any  which  made  for  them;  that  in  the  remarks  accompanying  8UCn{fkIi 
"statement,  he  had  certainly,  in  the  honest  expression  of  his  opinion,  lamented 
•that  Ho  high  constable  had  acted  imprudently.     The  rule,  therefore,  for  a 
criminal  information  ought  to  be  made  absolute;  but  there  are  undoubtedly 
circumstances  of  considerable  mitigation  stated  in  the  defendant's  affidavits 
in  answer  to  this  application.     It  will  be,  therefore,  for  the  prosecutor  to  con- 
sider, whether  it  would  not  be  better  to  let  the  case  stop  here,   and  whether, 
Jfhe  tale  being  granted,  he  shall  think  it  necessary  to  continue  any  farther  pro- 
ceedings.    Hut  whatever  may  be  his  ultimate  decision  on  this  head,  it  is  not 
for  the  Court  to  take  that  into  their  consideration.    It  is  their  bounden  duty 
'to  grant  the  information  against  the  defendant. 

Per  Cur.  Nothing  can  be  more  important  to  individuals  than  that  their 
trials  should  take  place  without  any  prejudice  in  the  minds  of  those  who  are 
ultimately  to  decide  upon  the  facts  in  evidence.  There  are  in  this  case  two  I"  183  1 
different  publications;  in  the  first  of  which  the  conduct  of  the  unfortunate' 
parties  accused  is  represented  in  a  statement  of  facts  accompanied  by  com- 
ments that  may  influence  the  public  mind.  In  the  second,  an  account  is  given 
*if  what  took  place  on  the  inquest  before  the  coroner.  That  is  a  matter  of 
treat  criminality;  for  the  inquest  before  the  coroner  leads  to  a  second  inquiry, 
ta  which  the  conduct  of  the  accused  is  to  be  considered  by  persons  who  ought 
to  have  formed  no  previous  judgment  of  their  case.  It  is  a  statement  of  evi-* 
dence  taken  wholly  ex-parte;  and  where  there  is  no  opportunity  for  cross-ex- 
amination, a  jury  who  are  afterwards'to  sit  upon  the  trial  ought  not  to  have  &r- 
parU  accounts  previously  laid  before  them.  They  ought  to  decide  solely  up- 
on the  evidence  which  they  hear  on  the  trial.  It  is,  therefore,  highly  criminal 
to  publish  before  such  trial  an  account  of  what  has  passed  on  the  inquest  be- 
fore the  coroner. 

6.  Rftx  v.  Lee*  Lent  Ass.  1804.  N.  I\  5  Esp.  123.  S.  P.  Hex  v.  Fisher,  H. 

T.   1811.  N.  P.  2  Campb.  563. 

The  offence  charged  in  the  information  was,  the  publishing  of  three  several  And  it »  li 
accounts  in  a  newspaper,  of  a  transaction  in  which  a  smuggler  hid  been  shot  bellooi  and 
lby  an  exciae  officer  $  of  the  name  of  B.,  who  had  been  committed  to  Lcwesl°?:e  to 
faol  to  take  his  trial  for  murder,  and  who  was  in  gaol  under  that  charge  when     y^ 
the  several  advertisements  appeared.     The  information  charged  in  the  first  depoihiori* 
count "  that  the  defendants,  before  the  preferring  the  indictment  against  B.  taken  be 
•for" the  supposed  crime,  and  before  the  trial  of  the  said  offence,  for  the  purpose  fore  •  ma 
trf  preventing  the  due  course  of  law  and  justice,  and  to  influence  and  pre-  £ *■*■£  JJ0^ 
judice  the  minds  of  the  people  against  the  said  B.,  and  to  cause  him  to  be  °r.g  ^Jg* 
continued  in  prison,  and  convicted  of  the  said  offence,  published  the  infamous 
*od  malicious  libel  following,  &c.     The  libel  Was  then   set  out,  and  was  a 
paragraph  in  the  said  newspaper.    The  paragraph  consisted  of  a  statement 
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of  the  depositions  taken  before  the  justice  of  the  peace  before  whom  B.  wffjr 
charged  with  the  offence,  and  which  induced  the  justice  ta  commit  htm  to  pris~ 
on,  and  contained  several  expressions  and  representations  prejudicial  to  the 
character  of  B.,  who  was  then  proceeding  in  the  course  of  h»  defence;  and  in 
order  to  prove  that  part  of  the  case,  he  called  the  clerk  to  the  justice*  before 
whom  the  deposition*  had  been  taken;  when  Heath,  J  net  ice,  interposed:  he 
said  that  such  evidence  was  inadmissible;  that,  putting  the  criminality  of  such 
proceeding  out  of  fte~qflrestron,  the  evidence  offered  was  eje-parki  it  was  the 
deposition  made  by  the  prosecutor  only;,  but  be  was  of  optaioa-that  the  mere 
publication  of  exparle  evidence  before  a  trial  was  of  itself  highly  criawnal. — 
He  rejected  it,  and  both  the  defendants  were  found  guilty. 

6.  The  Kino  v.  Lord  Abingdon.  M.  T.   K>94.  K.  B.  1  Esp-.  22C 
And'ifftn        The  libel  complained  of  was  a  paragraph  in  the   public  newspapers,  stated 
?'iI£pa*  *ODe  Part  °^  a  speech  delivered  by  A.  in  the  House  of  Lords.     The  circuuv 


in  parfia      tree  of  attorneys,  had,  in*  the  course  of  his  speech,  mentioned  ht»  hairing  em- 
inent, and  ployed  Mr.  S.  as  his  attorney;  anu\  after  much  invective,  charged  him  with 
it  contains  improper  conduct  in  his  profession,  with  pettyfogging  practice,  and  other  aaaV 
™^edfe°f  ters  highly  injurious  to  the  character  of  Mr.   S.     This  speech,  his  lordship 
ods  nature  reac*  m  tne  House  of  Lords  from  a  written  paper,  which  paper  he  had,  at  hie 
against  an  own  expense,  sent  and  had  printed  in  several-  of  the  public  papers.    Hi*  lordV 
individual,-  ship  admitted' the  writing  and  publishing  of  the  paper  charged  in  the  informar- 
tion,  but  contended  I  hat  it  was  not  a  libel,  inasmuch  aa  the  several  matter* 
-    charged  in  it  were  true;  bat  to  substantiate  it  agatast  S.  called  no  witnesses, 
meradoViced  any  evidence  whatever.     The  Chief  Justice  the  a  proceeded  te 
observe,  that  wkh  respect  to  the  privilege  claimed* by  A.,  in  the  present  case, 
none  such  existed.     That  as  to  tho  words  in  question}  had  they  been  spoken 
in  the  House  of  Lords,  and-  conjured  to  its  walls,  that  Cot*rt  would   have  no 
jurisdiction  to  call  his  lordship  before  them  to  answer  for  them  as  an  -offence; 
but  that  in  the  present  case  the  offence  was  the  publication  under  hie  authority 
and  sanction,  and  at  his  expense.     That  a  member  of  parliament  bad  certain- 
ly a-  right  ro  publish  his  speech,  but  that  speecrrshottW  not  be  made  the  vehicle 
of  slander  against  any  individual;  if  it  wasy  it  was  a  libel.     That  in-  order  to 
constitute  a  ttbel,  the  mind  must  be  in  fault,  and  show  a  malicious  intention U> 
defame;  for  rf  published  inadvertently,  it  would  not  be  a  hbek     But  where  * 
libellous  publication  appeared,  unexplained  by  any  evidence,  the  jury  snoufil 
judge  from  the  overt  act;  and  where  the-  publication  contained  » charge  slan»- 
derous  in  its  nature,  should  from  tbenee  infer  that  the  intention-  was  malicious* 
The  jury  foued  his  lordship  guilty, 

7.  The  Kino  v.  Creevey.  E.  T.  1813.  K.  B.  fM.  8a  &  2*ttk 
Even  tho  The  indictment  charged,  that  the  defendant,  intending  to  excite  dieetmtent 
bepubUili  and  d.'8affeclion  »n  tne  liege  subjects  against  the  administration' of the  govern- 
ed for  the  ment  m.tne  collection  of  the  revenue,  and  to  traduce  and  vilify  one  Krrk,  be- 
pnrpose  of  ">g  an  inspector-general  of  taxes  at  L.,  appointed  under  48  Geo.  &  e.  144,. 
correcting  and  to  bring  him  into  hatred,  &e.  in  the  execution  of  his  duty  as  such  inspect- 
a  oiwrepre  0r,  ©>e.,  did  print  and  publish  a  malicious  libelof  and  concerning  him,  being 
U  wm°n*  Sttcb  iBSPeclor>  and  his  conduct  irrthe  executionof  his  office,  in  the  form  e£a 
render  tho  ^P**1  <>*' a  speech  purporting  to  have  been  made  by  the  defendant  in  tfav 
author  leer  House  of  Commons;  containing,  amongst  other  thing*;  &e.  The  libel  was 
amenable  then  set  forth,  and  imputed  to  Kirk  that  he  was  to  be  an  informer,  or  accuser, 
uiifnLlT  ff fJ^il!!?  neighbo,urs  and  fdlow-townsmea,  for  having  their  lands  assessed 

recompense  for 
own  imagine* 

....  appeared  that 

the  passages  which  constituted  rhe  subject  of  the  charge  were  contained  in  a 
speech  delivered  by  tho  defendant,  who  was  a  member  of  the  House  of  Ceae- 
mens,  in  his  [lace  in  that  house,  ur. oa  a  debate  respecting,  the  East  Jade* ' 
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43orapany's  aSTairs.     An  incorrect  report  ©F  what  he  had  there  said  having  ap- 
peared ia  the  L.  and  other  newspapers,  the  defendant  sent  what  was  admitted    [  1S5  ] 
hy  the  counsel  for  the  prosecution  to  be  a  correct  report  of  hie  speech,  to  -  the 
iu  paper,  with  a  request  that  he  would  publish  it  in  his  newspaper,  which  he 
accordingly  did.     Upon  this  evidence  the  counsel  for  the  defendant  submitted 
to  the  iearned  jffdge,  that  there  was  no  question  to  go  to  the  jury*     The  lento* 
•d  jadge  was  of  opinion  that  it  was  not  necessary  to  prove  malice,  but  it  might 
to  inferred  from  the  publication  itsoif.     The  jury  found  the  defendant  guilty. 
Pit  Cwr.     If  the  case  admitted  of  any  doubt  we  s'.iouJd  be  desirous  of 
granting  a  rale;  bat  the  ease  is  without  difficulty.     A  member  of  parliament 
fcas  undoubtedly  the  privilege,  for  the  purpose  of  producing  parliamentary 
•fleet,  4o  apeak  in  parliament  boldly  and  clearly  what  he  thinks  conclusive  to 
that  end.     He  may  even,  for  that  purpose,  if  he  thinks  it  right,  cast  imputa- 
tion* ia  padiameat  against  the  character  of  any  individual,  and  still  he  will  be' 
protected.      But  if  he  is  to  be  at  liberty  to  circulate  those  imputations  else- 
where, the  evil  would  be  very  extensive.     No  member  therefore  is  at  liberty 
ao  to  do.     Ia  Lake  v.  King,  (ante,  480.)  such  was  the  impression  of  the  law* 
yers  of  that  day.     There  the  defendant  did  not  justify  the  printing  and  deliv- 
ering tlie  petitions  to  divers  subjects,  &c.   generally,  but  to  divers  subjects 
being  Members  of  the  committee  appointed  by  the  Commons;  and  such  publi- 
cation vras  held  justifiable,  because  k  was  according  to  the  order  of  proceedings 
of  parliament  aad  I  heir  committees.     But  it  is  not  contended  to-day,  that  it 
is  according  to  the  course  aad  order  of  parliament  for  members  to  communcate 
their  speeches  to  the  printers  of  newspapers,  in  order  to  give  them  to  the 
world  m  a  more  correct  form.     If  any   misrepresentation  respecting  them 
should  go  forth,  there  is  a  course,  perfectly  familiar  to  all  members,  by  which 
such  misrepresentation  may  he  set  right,  viz.  by  -complaining  to  the  House  of 
the  misrepresentation,  and  having  the  author  of  it  at  the  bar  to  answer  to  such 
complaint.     Therefore  it  is  not  necessary,  for  the  purpose  of  correcting  the 
misrepresentation,  that  a  member  should  be  the  publisher  of  his  own  speech. 
It  has  been  argued,  that  the  proceedings  of  courts  of  justice  are  open  to  pub* 
licatioa.     Against  that,  as  an  unqualified  proposition,  we  enter  our  protest. 
Suppose  an  indictment  for  blasphemy,  or  a  trial  whore  indecent  evidence  was 
aecetsariJy  introduced,  would  every  one  be. at  liberty  to  poison  the  minds  of  tho 
public,  by  circulating  that  which,   for  the  purpose  of  justice,  the  Court  is 
bound  to  hear?  We  should  think  not;  and  it  is  not  true,  therefore,  that,  in  aU 
instances,  the  proceedings  of  a  court  *>f  .justice  may  he  published.     Again,  it 
may  be  said,  that  counsel  have  a  right,  in  pursuance  of  their  instructions  and 
Jarhnst  the  cause  is  going1  on,  to  endeavour  to  produce  «an  effect,  by  making 
such  observations  on  the  credit  and  character  of  the  parties  and  their  witnesses, 
as  sometimes,  when  the  cause  is  over,  perhaps  they  are  sorry  for.     Buiiiase 
they,  therefore,  or  any  other  person  who  hears  them,  a  right  afterwards  to       e  m 
f>ublish  these  observations?  We  have  no  hesitation  in  saying,  that  when  the *""*"** 
occasion  ceased  the  right  would  also  cease;  and  that  it  would  be  no  justifies-  pJJiJj,  \ 
tion  to  plead  that  such  a  publication  was  a  transcript  of  the  counsel's  speech,  van  a  cor 
"So  here  we  think  the  occasion  did  not  justify  the  publication.     The  ground  of  rect  ao 
argument  therefore  mils,  and  we  see  no  reason  for  disturbing  the  verdict.         count  of 
8.  Rbxt.  Carule.  .M.T.    1819.   K.  B.    8  I*.  &  A.  167.        %  I   1*«  J 

The  libel  was  entitled,  "  The  Mock  Trial  of  Mr.  C."  It  however  contain-™  P~ce«d 
*6  atraeand  correct  account  of  what  took  lace  at  the  trial  at  Guildhall.  eoaitof  las 
Per  Cur.  The  case  of  Rex  v.  Creevey  was  not  the  first  case  in  which  it  lice  if  ^th 
was  determined  that  it  is  libellous  to  publish,  in  a  newspaper,  a  correct  report  account 
-of  a  speech  made  in  parliament.  It  had  been  determined  before  in  the  case  contain  mat 
-of  Lord  Abingdon,  i  Esp.  N.  P.  c.  226.  who  made  a  speech  in  Par,inraen^ter  ^JL, 
reflecting  on  the  character  of  his  solicitor,  and  then  published  it  in  a  0*w/»»- w^ph.  ' 
per;  and  an  information  was  granted  against  him  for  that  offence.    He  insisted  moni  Qr  ja 

•  And  in  Duncan  v.  Thwaitea,   5D.&R.  447,  H  ww  holden  no  justification  to  an  ac-  ?*""*-■* 
4ion  for  a  Ub  *l  ia  a  newspapor,  that  the  matter  complained  of  ia  a  true,  fair,  jnst  and  cor-  tare, 
sect  report  aad  account  of  proceeding*  which  to»fc  pUce  at  a  public  police   office  in  the 
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Ob  his  right  to  publish  it;  but  the  Court  gave  their  opinion  that,  although  be 
had  a  right  to  express  that  in  parliament,  he  had  no  right  to  publish  it  out  of 
parliament,  and  to  circulate  it,  as  it  contained  scandalous  reflections  on  an  i_- 

dividual. 

9.  Lewis  v,  Clement.  T.  T.  1820.  K.  B.  5  &  &  A,  702. 

J9o  it  would     This  was  an  action  for  a  libel,  which  professed  to  contain  a  oar  native*  of  that 

seem  if  it   proceedings  of  the  Court  of  Insolvent  Debtors,  on  the  application  of  a  jer* 

contain  mat  g(m  of  the  name  0f  q  to  be  discharged  from  imprisonment.  6  begins,  "Shame-. 

torrofa*  ful  conduct  of  an  attorney,"  and  then  proceeds  with  a  detail  of  speeches  of 

third  por     counsel,  the  examination  of  the  insolvent,  and  the  observations.  o£  the  jp4gtv 

son  who  is  The  defendant  pleaded  that  the  supposed  libel  contained  a  correct  account  of 

neither  a     wnat  actually  passed  in  the  court  on  this  occasion  alluded  to.     Issue  was  join* 

yarty  to  the  e^  and  a  venKcl  was  fOUIKi  for  the  defendant.     An  application  was  made  to  the 

wesent'at   Court  ty  the  P^intifT,  that  he  might  have  judgment,  notwithstanding  the  ran 

the  time  of  diet,  on  the  ground  that  the  pleas  were  bad  in  point  of  law. 

the  inqai         Pe?  C%r.     The  matter  w^as  argued  before  us  at  Serpent's  Inn,  and  we  were 

ty»*  all  of  opinion  that  the  pleas  are  insufficient.     The  question  whether  a  person 

f  1?7  ]  may  publish  a  correct  narrative  of  proceedings  in  a  court  of  justice,  not  a  parry 

to  the  suit  it  is  not  necessary  to  deckle,  because,  in  this  case,  the  narrator  has 

not  confined  himself  to  what  actually  passed  in  court,  but  has  prefaced  the 

statement  with  the  words  "  Shameful  conduct  of  an  attorney."  He  has,  there* 

fore  taken  upon  himself  to  make  that  allegation  concerning  the  plaintiff.     We 

think,  therefore  that  the  pleas  are  bad,  and  that  there  must  be  judgment  for 

the  plaintiff,  notwithstanding  the  verdict. 

10.  Rex  v.  Clement.  H.  T.  1821.  Ex.  a  Price,  68,, 
A  com*  of  Rule  why  a  writ  of  cerlwxuri  should  not  issue  directed  to  the  jaatvcea  to* 
general  remove  into  this  court  all  orders  made  at  the  last  April  session  of  gaol  deHfr 
gaol  delireerr>  holden  for  the  county  of  Middlesex,  hp  adjournment  at  Justice  Hall  m, 
«r  Jen ma°ketne  Old  Bailey,  in  the  suburbs  of  the  city  of  London,  concerning  W.  J.  C% 
an  order  to  end4  also  the  order  contrary  to  which  it  was  stated  in  and  by  a  certain  other 
prohibit  the  order  made  by  the  said  justices,  at  the  delivery  of  the  said  gaol  of  Newgate, 
publication  hojden  for  the  county  of  Middlesex,  by  adjournment,  at  Justice  Hall  afore-, 
of  proceed  8ai<],  0n  Tuesday,  the  25th  day  of  April  last,  that  the  said  W.  J.  C.  did  print 
?ng,aPuial  and  Publish  the  VMfi  of  A.  T.  and  J.  T.  for  high  treason,  contrary  to  the 
likely  to  order  of  this  Court,  and  to  the  obstruction  of  public  justice.  The  Court  held, 
continue  that  the  court  of  gaol  delivery  had  a  right  to  prohibit  the  publication  of  the 
for  several  prqee^iugs,  and  to  fine  for  contempt  of  the  order. 

days,  and  _, 

m  PK^h    m-  RELATIVE  TO  LIBELS  ON  INDIVIDUALS  HOLDING  OF-. 
J£,0  FIOIAL  SITUATIONS.! 

each  order  coorte  of  a  prelimnary  inquiry,  openly  apd  publicly  conducted  before  a  justice  upon/* 
►y  fine.  criminal  charge  against  the  plaintiff,  although  pobliahed  with  no  scandalous,  defamatory* 
unworthy,  or  unlawful  motive,  but  merely  as  public  news.  It  seems,  however,  that  it  is. 
lawful  to  publish  in  a  newspaper  the  result  of  what  a  justice  may  think  fit  to  do  upon  a  mat* 
ter  of  criminal  charge  previous  to  trial,  if  the  publication  contains  no  statements  of  the 
eriden.ee,  nor  anv  comments  upon  the  case.  Quccre,  whether  the  publication  ot  ex-part* 
proceeding?,  oven  in  this  court;  is  allowable  by  law. 

*  So,  in  M«Gregor  v.  Thwoites,  4D.tR.  695;  S.  C.  SB.aC.  14;  where,  to  a  oV 
clantion  for  a  libel  in  a  newspaper,  defendants  pleaded*  first,  that  the  libellous  matter  was; 
a  true  and  earnest  account  of  a  statement  made  by  A.  &  B.  before  a  magistrate,  and  se- 
cond, that  tho  fuels  therein  stated  were  true;  and  tbo  jury  found  for  defendants  on  the  fiist 
plea,  and  for  the  plaintiff  on  the  second.  Held,  that  the  plaintiff  was  entitle*!  tojudg-. 
rnent  non  obstante  veredicto  on  the  first  plea  on  the  following  grounds.-— 1 .  The  state- 
ment tliough  correct,  did  not  relate  to  a  matter  of  which  the  magistrate  bad  cognizant*;'!. 
The  defendants  have  printed  _nd  published  that  which  would  have  been  actionable  a*  oral 
slander  and  publication;  and  8.  supposing  the  matter  actionable  as  oral  slander,  ftfrrfdwn!* 
had  not  by  thpir  plea  offered  themselves  as  witnesses  to  prove  the  words  against  the  an* 
thors.  In  Flint  r.  Pike,  6  D.  &  R.  528;  S.  C.  4  JB.  &  C.  473;  plea  to  an  action  for  a  libel 
purporting  to  be  a  report  of  a  trial,  that  the  alleged  was  in  substance  a  true  report  of  the) 
trial,  held  bad  on  demurrer.  Counsel,  in  the  discharge  of  their  doty,  are  privileged  to  af- 
ter matter  injurious  to  individuals;  but  the  Bobaeguont  publication  of  such  matter  is  aft- 
jawful. 
t  It  is  a  libel  to  publish  o/  a  Protestant  whbjaaop  that  he  attempts  to  eo^-trt  CatMte, 
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IV.  RELATIVE  TO  LTBELS  ON  DECEASED  PZASOXS.*' 

Rax  v.  TophIm.  H.  T.  1791.  K.  B.4T.  H.  127. 
Indictment  for  publishing  libellous  matter  reflecting  on  the  memory  of  a  T*  reader 

-J    _^~...^,       _.**»   ■)!/!*:»»  thai    S*    ifaa  /Iama   .i^tk    a    Jikei/tn    »n  k»in#»   nitninmni   tf\n  *  libel    Ml 


dead  person,  not  alleging  that  it  Was  done  with  a  design  to  bring  contempt  on  V >IP? '  *r 

deceased,  and  to  stir  up  the  hatred  of  the  King's  subjects   .*  JJ™ 
_  to  excite  his  relations  to  a  breach  of  the  peace.    On  motion   ' 

to  arrest  the  judgment*    Per  Oup.     Jt  was  asked  at  the  bar,  shall  every  per-  jj 


the  family  of  the 
against  them, 


and  to  excite  his  relations  to  a  breach  of  the  peace.    On  motion  pLJ^J 
j«4gn»ent,    Per  Oup.     Jt  was  asked  at  the  bar,  shall  every  per- |imB,t  be* 
son  who  is  a  proprietor  of  a  paper,  as  a  feme  covert,  an  infant,  or  a  trustee,  be  allegee*  to 
Answerable  criminally  for  the  acts  of  the  agent,  in  inserting  libellous  matter  inhaxe  been 
the  paper?    To  that  question  it  is  sufficient  to  answer,  that  this  is  not  one  of  P«Wn*ed 
those  cases:   this  was  the  case  of  an  adult;   and  this,  unquestionably,  wMj|IntD 
proper  evidence  to  the  jury,  who  have  drawn  the  only  conclusion  which,  in  ^n.  ^n 
Jhe  discharge  of  their  duty  to  themselves  and  the  public,  they  could  draw,  tempt  on. 
Then  it  was  argued,  that,  even  supposing  there  was  sufficient  evidence  of  the  family 
pqblieation,  there  was  no  evidence  of  a  criminal  intent  in  the  defendant.     To°f  iho  de 
this  we  can  answer  in  the  words  of  Lord  Mansfield,  in  Rex  v.  Wood  fall,  $??!?  1M 
JBwrr.  2667,    "  That  where  the  act  is  in  itself  unlawful  (as  in  this  case)  the  2J "jJJJj 
pfroof  eC  justification  or  excuse  lies  on  the  defendant;  and,  in  failure  thereqf,  0r  the 
the  law  implies  a  criminal  intent."    There  may  indeed  be  cases,  and  sq,  it  was  King's  sta 
admitted  tn  Rex  v.  Nutt,  Fitz.  47.  of  a  publication  in  point  of  law  where  net*0.1*  * 
criminal  intention  can  be  imputed  to  the  party,  as  where  a  person  delivers  a  **'?*  t*s** 
letter  without  knowing-  its  contents,  or  delivers  one  paper  instead  of  another.  *jje  t£JjJ 
But  here  no  evidence  was  offered  to  the  jury  to  disprove  the  publication;  the  to  a  breaeti 
case  was  nakedly  led  to  them  to  make  that  inference,  which  necessarily  arises  of  the 
from  the  publication  of  a  paper,  which  at  present  we  arc  supposing  to  reflect  peace, 
en  the  memory  of  the  nobleman  mentioned  in  the  indictment.     Therefore,  we 
are  of  opinion,  that  the  questions  put  to  the  jury  were  the  only  questions 
which  it  was  the  duty  of  the  judge  to  leave  to  them,  and  that  they  have  drawn, 
the  only  inference  which  could  fairly  be  drawn  from  that  evidence;  and,  con- 
sequently, that  there  is  no  ground  for  a  new  trial.      The  next  question,  is, 
whether  or  not  the  judgment  ought  to  be  arrested  ?  and  that  question  is  sup*. 
posed  to  have  some  novelty  in  it.     The  only  judicial  decision  on  this  subject, 
which  was  cited  at  the  bar,  was  that  in  5  Co.  the  case  de  libcUis  famo$e$, 
where  it  is  said  that  publications  defamatory  of  dead  persons,  are  libellous; 
and  the  reason  given  is,  because  it  tends  to  stir  up  others  of  the  samo  family, 
blood,  or  society,  to  revenge,  and  to  break  the  peace,  by  provoking  them  to, 
vindicate  the  memory  of  the  deceased,  and  to  wipe  off  that  stain  which  the 
reflections  on  the  ancestor  may  cast  upon  them.    But  it  is  to  be  observed  that 
that  was  not  the  point  in  judgment;  for  it  was  a  libel  on  the  living  archbishop 
as  well  as  on  his  predecessor;  and,  therefore,  the  judgment  for  the  former 
might  well  have  been  sustained,  without  going  into  the  other  point  incidentally 
mentioned  by  the  Court. 


V.  RELATIVE  TO  THE  CONSTRUCTION  OF  A  LIBEL,  AND 
tHE  MANNER  AND  FORM  IN  WHICH  IT  IS  EXPRESSED. 

Rex  y.  Watsox.  H.  T.  1788.  K.  B.  2  T.  R.206.  ?!»Zn3 

Per  Buller,  J.     I  have  never  adopted  any  other  rule  than  that  which  has  JJJJJ^'JJJ 

|>een  frequency  repealed  by  Lord)  Mansfield  to  juries,  desiring  them  to  read  dent#0a  bv 

the  Court 
priests  by  often  of  money  and  preferment;  see  5  Ding.  17.  So  to  charge  an  overseer  with 
ODpreseiv  e  conduct  toward  paupers  in  compelling  x\\om  to  receive  payment  of  their  weekly  par- 
vvh  allowance  in  orders  for  floor  upon  particular  tradesmen;  Woodward  v.  Dowsing,  2  M.  k 
ft.  74.  So,  writings  which  tend  to  degrade,  revile,  and  defame  persons  in  considerable  stations 
of  power  and  dignity  in  foreign  countries,  may  be  proceeded  upon  here  as  libels,  and  the  wri- 
ters pnaished,  particularly  when  such  writing*  have  a  tendency  to  interrupt  the  pacific  rela- 
tions between  the  two  countries;  Per  Lord  EUenboroogh,  in  Rex  v  Peltier,  Holt  on  Libel, 
78.  Jtc.  In  the  case  just  cited  an  information  was  6led  against  Peltier  for  a  libel  en  Na- 
-noteon  Bennaparte,  then  First  Consul  of  the  French  Republic;  see  also  Rex  v.  ft'Ean,  1 
W.  Bl.  $17. 

*  Writings  vilifying  the  characters  of  persons  deceased  tire  libels,  and  may  be  made  the 
l^JWl  •/  aa  action  or  jn gictmeat;  ft  90*'1*?*  •• 


1*4  <  LIBEL—  Rerntdy  by  Actio*. 

f  ld9  |    the  (tape?  stated  to  be  a  libel,  as  men  of  eoramon  understanding,  and  Uf 
in  theit       whether,  in  their  minds,  it  conveys  the  idea  imputed. 
plain,  and  ___• 

mSliL*  VI-  RELATIVE  TO  THE  REMEDY  FOR  LIBELS  BY  ACTION. 

^*  (A)  Parties  To.f 

Where  my  Martin  v.  Kennedy.  A.  T.  1800.  C.  P.  2  B.  &  P.  69. 

oral  eon  A.  and  B.  having  recovered  in  separate  actions  for  libels  against  different 

•erncd  in  parties  engaged  in  the  management  and  publication  of  the  same  newspaper, 
publishing  comroence<j  fresh  actions  against  the  same  parties,  each  suing  that  part/ 
litojftJe*  against  whom  the  other  had  recovered.  On  motion  to  the  Court  to  interfere 
reprehensi  in  a  summary  way  to  set  aside  the  latter  proceedings,  the  Court  said:  It  is 
bin  in  differ  clear  that  if  a  satisfaction  has  been  recovered,  the  defendant  may  avail  himself 
eot  degree*  0f  that  circumstance  in  some  way  or  other.  He  may  plead  it  or  give  it  in  ev- 
thM,CoJrt  f  ideoce;  or  if  the  satisfaction  has  been  obtained  after  trial,  perhaps  the  Court 
ter  aTocov  mav  »nter^ere  *n  *  summary  way,  and  not  put  the  party  to  his  audita  querela. 
ery  against  But  it  was  never  known  that  where  a  recovery  has  been  had,  that  the 
one,  iuy  Court  will  stop  the  proceedings  in  limine.  Suppose  a  defendant  to  have  taken 
an  action  the  plaintiff's  receipt,  and  the  latter  to  declare  for  goods  sold  and  delivered, 
brought  sub  fae  Court  could  not  interfere  to  stay  proceedings,  for  that  would  be  trying  the 
aniutftiia  9ue8t'on  *n  a  summary  way.  We  only  understand  Mr.  Justice  Dennison  to 
rJJj  have  said,  in  Bird  v.  Randall,  that  if  the  party  has  no  other  remedy,  the  Court 

*  will  do  him  justice, 

I  19°  J  (B)  Form  op  action  .J 

(C)  Declaration. 

(a)  Venue. 

i.  PiNKjfEV  v.  Collins.  H.  T.  1787.  K.  B.  1  T.  R.  571.  S.  P.    FreemaiT 

v.  Norris.  E.  T.  1789.  K.  B.  3  Id.  306.     Kerry  v.  Thorlet.  M.  T. 

49  Geo.  3.  K.  B.  2  Selw.  N.  P.  1015. 
Although  Motion  for  a  rule  to  show  cause  why  the  venue  in  this  action,  which  was 
in  an  action  *°r  a  ''bel  published  in  the  S.  Journal,  should  not  be  changed  from  London  to 
for  libel  is  S.  The  counsel  observed,  that  the  reason  why  the  Court  had  always  refused 
transitory,  to  change  the  venue  in  an  action  on  notes  or  bills  of  exchange,  which  was, 
jet  it  is  a  because  notes  or  bills  are  bona  notabilia  wherever  they  happen  to  be,  did  not 
~t£n«ralrnle  apply  to  the  present  case;  for  here  the  cause  of  action  arose  where  the  paper 
nue  cannot was  P"nted  and  published.  In  answer  to  that,  it  was  replied,  that  this  point 
be  changed  had  already  been  determined  in  the  case  of  Hoskins  v.  Ridgeway,  MS., 

.except  *  Therefore,  where  one  man  said  of  another  that  his  charaoterwas  infamous;  that  deli- 

where  the   eaey  forbade  him  from  bringing  a  direct  charge,  but  it  was  a  male  child  complained  to  him ; 
writing  and  such  words  were  understood  to  mean  a  charge  of  unnatural  practices,  and  to  be  sufficient* 


publication  I J  certain  in  themselves,  without  the  aid  of  an  innuendo;  Woolooth  v.  Meadows,  5  East, 
46$.  So  if  a  man  were  to  write  or  say  of  J.  N.,  "There  is  a  vast  difference  between  my 
my  character  and  bis:  I  never  robbed  my  master,"  or  the  like,  it  would  be  the  same  as  if 
bo  had  directly  charged  J.  N.  with  having  robbed  his  master;  see  '<£  Lev.  150;  1  Vent 
276;  Com.  Dig.  Action  on  the  case  for  defamation,  E.  8.  And  the  same  where  the  im- 
putation is  conveyed  obliquely,  Id.  E.  1;  or  indirectly,  Id.  E.  7;  or  by  way  of  question, 
Id.  E.  2;  conjecture,  Id.  E.  8;  or  exclamation,  Id.  E.  6;  qr  by  irony,  1  Hawk,  c  73.  a.  4; 
or  the  like.  So,  a  defamatory  writing,  expressing  pne  or  two  letters  of  a  name,  is  as 
much  a  libel,  and  punishable  as  such,  as  if  it  expressed  the  name  in  full,  if  it  appear  evi- 
dent upon  the  face  of  the  libel,  from  the  context.  &e.  what  name  was  meant,  1  Hawk,  c^ 
73.  s.  5;  or  if  it  appear,  from  the  evidence  of  persons  acquainted  with  the  parties  what 
person  was  meant  by  such  initials  or  letters;  see  Russel  C.  &  M.  210. 

t  In  general  a  joint  action  for  a  libel  cannot  be  sustained,  except  in  the  case  of  partners* 
where  the  libellous  matter  is  published  of  them  in  the  way  of  their  trade,  and  where  an 
allegation  to  that  effect  can  clearly  be  supported  in  evidence;  nee  post,  tit.  Partners;  8lau- 
jder.  As  to  actions  for  libel  by  husband  and  wife,  see  ante*  tit.  Baron  and  Ferae.  With 
regard  to  defendants,  although  it  is  a  settled  rule  that  a  joint  action  cannot  be  supported 
against  two  for  a  verbal  slander,  yet  a  joint  one  may  be  sustained  for  compo-ing  and  pub- 
lishing a  libel;  see  2  Saund.  117.  n;  Latch.  262;  Burr.  085;  Dae.  Ab.  Actions  in  gen- 
eral, C. 

t  The  civil  remedy  for  a  libel  on  an  action  on  the  case  for  the  recovery  of  a  compensa- 
tion in  damages.  In  this  action  the  defendant  cannot  in  general  be  holden  to  bail,  though 
jt  would  appear  that,  under  very  flagrant  circumstances,  a  judge's  order  for  that  purpose 
might  be  obtained;  see  Petersdorf  on  Bail,  $$• 
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rthere  an  application  of  a  similar  nature  had  been  made,  because  the  piper  ■*•  «oallo 
containing  tho  libel  was  printed  in  Lancashire,  bat  the  Court  there  refused  to**1 10  IDe 
grant  a  rule,  giving  as  a  reason,  that  the  paper,  though  printed  in  Lancashire,  J"^^*1^ 
was  circulated  and  sold  in  other  counties.     On  the  authority  of  that  case  the  may  be 
-Court  discharged  the  rule.  changed  hi 

2.  Metcalf  v.  Markham.  E.  t.  1790.  K.  B.  3  T.  R.  652.  to  weft* 

In  an  action  for  a  libel  contained  in  a  letter  dated  at  Hull,  written  by  the  conntT« 
defendant  to  his  correspondent  at  Hamburgh,  a  rule  was  obtained  to  change  ~      . 
the  venue  from  London  into  Yorkshire.     The  counsel  showed  cause  updn  an  t^A'  |jDe|  m 
affidavit,  which  set  forth  that  though  the  letter  was  dated  "Hull,"  yet,  in  fact,Mnt  out  of 
it  was  written  at  Sculcoats,  in  Yorkshire,  which  is,  indeed,  usually  considered  England  sj 
as  part  of  Hull,  and  so  called  in  common  acceptation.      He  took  the  distinc-  ■  lctter,tnej 

*  *  J      MAMMA    Mm      Am 

lion  between  a  libel  which  is  dispersed  in  several  counties,  and  a  letter  which  T* ■■•  n,*J 
is  written  in  ono  county,  and  not  opened  in  anoiher;  in  the  former  the  venue  jnt0  |n™* 
cannot  be  changed,  in  the  latter  it  may.     As  to  the  publication  being  in  Ger-  eonnty  ia 
many*  where  the  letter  was  opened,  that  does  not  vary  the  case,  since  the  which  the 
only  part  of  the  transaction  out  of  which  the  cause  of  action  arose,  which  hap*  letter  was 
pened  in  HSngland,  was  in  Yorkshire.     Per  Cur.     The  master  has  furnished  wrmen« 
us  with  two  notes,  in  which  the  distinction  is  recognised  between  libels  dispers- 
ed throughout  the  kingdom,  and  those  which  are  only  published  in  one  county. 
Here  the  defendant  is  warranted  in  his  affirmation  that  the  cause  of  action 
-arose  in  Yorkshire,  and  not  elsewhere  within  the  kingdom. — Rule  discharged. 

(b)  StaUmeM  of  the  libel  *  [  191  1 

I.  Baldwin  v.  Elphinston.  T.  T.  177*.  C.  P.  2  Blac.  Rep.  1037. 
Error   in  the  Exchequer-chamber  trom  a  judgment  in  the  King's  Bench. Td*  ^6C,a 
The  declaration  was  in  an  action  on  the  case;  1st.  For  printing  and  publish- ™l,on  ■»■■• 
ing  in  the  St.  James's  Chronicle,  a  libel,  grossly  traducing  the  plaintiff  in  his  *h^*J^en j 
capacity  of  a  captain  in  the  navy.     2nd.  For  printing  and  causing  to  be  print- Mt  fatal? 
ed  another  similar  libel.     The  defendant  pleaded  the  general  issue;  and  on  and  malt 
the  trial,  the  jury  found  a  general  verdict  for  the  plaintiff,  with  damages  500/.,  ekwslj 
on  which  judgment  was  accordingly  entered.     The  spocial  error  assigned  was,  wr?!J?  ?"5 
that. in  the  second  count,  the  defendant  is  only  charged  with  the  the  printing.  oreoQU^m 
and  not  the  publication  of  the  libel,  which  is  insufficient  to  maintain  the  action.  ae  aYer 

Ptr  Cur.     We  are  of  opinion  to  affirm  the  judgment.     For  though  we  meat  equi* 
agree  with  the  counsel  for  the  plaintiff  in  error,  in  the  two  propositions  he  has  alenttber*.  • 
stated,  viz.  1st.  That  where  there  are  two  counts  in  a  declaration,  one  perfect, t0*' 
and  the  other  not  so,  general  damages  cannot  be  regularly  given;  see  Dyer, 
369.  b.;  5  Co.  108;   10  Co.  31 ;  Cro.  Car.  127.     2nd.  That  in  actions  for  li- 
bels, if  no  publication  is  stated  in  the  declaration,  the  count  is  bad;  seer 

*  Where  the  slander  is  prima  Jaeia  actionable;  as  for  calling  a  person  directly  •  thief,  • 
or  statin*  that  he  was  guilty  of  perjury,  Stc,  a  declaration  stating  the  defendant's  mali- 
cious intent,  and  the  libel  concerning  the  plaintiff  is  sufficient  without  any  prefatory  in- 
docemenf.  Bat  where  the  words  do  not  naturally  and  perje  convey  the  manning  the 
plaintiff  would  wish  to  assign  to  them,  or  are  ambiguous,  and  equivocal,  and  require  expla- 
nation by  reference  to  some  extrinsic  matter,  to  show  that  they  were  actionable,  it* must 
not  orily  be  stated  that  such  matter  existed,   bnt  also  that  the   matter  was  written  of  and 

<  concerning  it;  see  8  East  43 1 .  In  such  case,  four  distinct  positive  allegations  ire  in  general 
necessary ;  as  in  a  declaration  for  accusing  a  person  of  having  been  forsworn  in  an  answer 
in  Chancery;  see6T<  R.  691.  8  East,  471.  1st.  the  fact  of  soch  answer  upon  oath; 2ndly. 
The  libel  of  the  defendant  being  of  and  concerning  or  with  reference  to  soch  answer;  8rdly«- 
The  libel  itself;  and,  4ttily.  The  ennnendo,  that  the  defendant  meant,  by  these  words,  to  im- 
pute pet  jury  to  the  plaintiff  in  soch  hie  answer;  see  8  Ea*t,  450,  481;  1  8a  and.  242.  in 
note.  The  same  rule  in  general  prevails  in  regard  to  slander;  injurious  to  a  person  in  his 
trade,  profession,  Ac;  Bnt  the  general  inducement  of  good  character  or  innocence  of  the 

.  particular  charge  is  unnecessary,  because  the  law  presumes  innocence  of  a  crime  till  the 
contrary  be  established.  Such  parts  of  the  publication  as  are  libellous,  Or  as  the  plaintiff 
chooses'  to  set  out,  must  be  set  out  correctly;  8  B.  &  A.  60S;  any  material  Variance  wilF 
be  fatal;  1  Campb.  352;  I  D.  &  It.  280.  If  parts  of  the  publication  be  selected,  they 
must  be  set  forth  thus:  "on  a  certain  part  of  which'  said there  were  and  are  con- 
tained certain  false,  wicked,  malicious,  scandalous,  seditious,  and  libellous  matterr,  of  and 
concerning,  &c,  according  to  the  tenor  and  effect  following,  that  is  to  say;"  "  And  in  n 
certain  other  part,"  kc.  Sec;  see  I  Campb.  850;  per  Lord  Ellenborough. 
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Mob.  $2.  1 15.     Yet  we  apprehend  there  is  a  publication  sufficiently  stated  iff 
the  present  case.    There  are  various  modes  of  publication,  and  no  technical 
words  arc  necessary  to  describe  it.     Words  may  be  published  by  preaching) 
teaching,  br  advised  speaking;  even  where  the  consequences  are  highly  penal, 
1 1  196  ]  a  written  libel  may  be  published  in  a  letter  to  a  third  person.     The  word  p*> 
lam  has  been  held  to  state  a  publication  sufficiently,  Cro.  Eliz.  861.     There 
are  in  RastalPs  Entr.  tit.  Action  stir  h  Case,  13.  a.  two  instances  of  construc- 
tive publications,  by  delivering  letters  to  A.  &  B.,  and  by  fixing  them  on  the 
door  of  St.  Paul's  church;  see  also  Cro.  327,  Pen  son  ▼.  Gooday;  and  2  Let*. 
193.     It  is  therefore  sufficient,  if  there  be  stated  in  the  declaration  such  nat- 
ter as  amounts  to  a  publication  (without  using  the  formal  word  published)  and 
the  jury  are  upon  the  evidence  to  decide  whether  a  publication  be  sufficiently 
proved  or  no.     Printing  a  libel  may  be  an  innocent  act;  but  unless  qualified 
by  circumstances,  shall  prima  Jacie  be  understood  to  be  a  publishing.     Itorost 
t>e  delivered  to  the  compositor,  and  the  other  subordinate  workmen.     Print* 
ing  in  a  newspaper  (as  laid  in  the  declaration)  admits  of  no  doubt  upon  the* 
face  of  it.     It  shall  be   intended  a  publication,  unless  it  be  shown  that  the 
newspaper  so  printed   by  the  defendant  was  suppressed  and  never  published. 
It  is  stated  that  he  caused  to  be  printed.     This  confirms  the  fact  of  publica- 
tion, because  it  calls  in  a  third  person  as  agent,  to  whom  the  libel  must  have 
been  communicated.     The  introduction  to  this  count  states  that  it  was  so 
printed  with  a  malicious  intent  to  injure  the  plaintiff  as  aforesaid;  which  con- 
nects it  with  the  introduction  to  the  first  count,  which  speaks  of  publishing  the 
several  libels  thereinafter  mentioned,  in  the  plural  number.     This  is  the  legal 
as  well  as  the  grammatical  construction  of  the  words.     The  conclusion  to  the 
whole  declaration  states,  that  by  means  of  the  printing  and  publishing  of  the 
said  several  libels  the  plaintiff  is  greatly  injured.     In  short,  the  count  does 
not  state  generally,  as  it  might  have  done,  that  the  libel  was  published,  but  it 
expresses  the  particular  mode  of  publication,  viz.  by  printing  in  a  newspaper. 
It  thereby  puts  the  publication  in   issue,  and  the  jury  have  (bund  it  so.     By 
such  finding  they  have  excluded  the  idea  of  innocent  printing;  for  they  have 
found  it  to  be  done  maliciously  to  the  injury  and  damage  of  the  plaintiff.—' 
Therefore  judgment  mnst  be  affirmed. 

3.  Kurd ett  v.  Abbott.  E.  T.  1811.  K.  B.  14  East,  1, 
'  An  allege       To  an  action  oftrespass  against  the  Speaker  of  the  House  of  Commons,  for 
tidn  that  a  forcibly,  and  with  the  assistance  of  armed  soldiers,  breaking  into  the  messuage 
Kbcl  was     0f  rne  piaintiff  (outer  door  being  shut  and  fastened),  and  arresting  bii»tbere> 
thedefend  an<*  tak*nK  n>m  *°  tne  Tower  of  London,  and  imprisoning  him  there,  it  is  a  le- 
ant'* an      6*1  justification  and  bar  to  plead.     That  a  parliament  Was  held,  which  was sif- 
tbority,  im  ting  during  the  period  of  the  trespasses  complained  of;  and  the,  plaintiff  was1 
porta  that    a  member  of  the  House  of  Commons;  and  that  the  House  having  resolved? 
it  waa  print «  That  a  certain  letter,  $c.  in  Cobbett's  Weekly  Register,  was  a  Kbellonwaod 
thir/per     scan(^a^OU9  paper,  reflecting  on  the  just  rights  and  privileges  of  the  House, 
MB<  ™      and  that  the  plaintiff,  who  h:id  admitted  that  the  said  letter,  qrc.  was  printed  by 
his  authority,  had  been  thereby  guilty  of  a  breach  of  the  privileges  ,-of  that 
House;"  and  hating  ordered  that  for  his  said  offence  he  should  be  ceatBsitted 
to  the  Tower. 
I   193  I  <*.  Lowfieldv.  Bancroft.  E.  T.  1731.    K.  B.  Stra.  934.  S,  P.    RszTt. 
It  matt  be  Marsden.  £.  T.   1815.  K.  B.  4  M.  ft,.  S.  164. 

stated  that      After  verdict  for  the  plaintiff  in  an  action  for  a  libel,  the  judgment  Was  af- 

j*  waf  P"b  rested,  because  it  was  not  laid  that  the  libel  was  of  or  concerning  the  plaintiff, 
lished «« of  and  Cro  Jac  |26  wag  cJled 

ana  con 

eerniog  the      *  In  Rn  action  by  an  attorney  for  a  libel,  the  declaration  averred  that  the   libel  we* 

plaintiff."*  of  and  concerning  him  generally,  and  of  and  concerning  him  inbia  bosness  and  profession 

of  an  attorney.    Held  that  this  was  a  divisible  allegation,  and  that,  thosgh  the  plaintiff 

could  not  prove  he  waa  a  certificated  or  practising  attorney  at  the  time  the  libel  Was  peV 

(  lished,  jet  he  waa  entitled  to  maintain  the  action  for  the  libel  on  bia  character  generally; 

'  Lewis  v.  Valtes,  4  D.  «fc   R.  816.     Declaration  stated,  that  defendant,  contriving  Ac.  dio> 

print  and  publish,  of  and  concerning  the  plaintiff,  a  libel,  containing  tbe  false  and  ■caada-' 

Una  matter  following,  without  alleging  that  that  matter  war  of  and  concerning  the  stem* 
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4.  Spall  v.  Massey.  M.  T.   13  ID.  N.  P.    2  Stark.  559.  Where  in 

the  ^Tamtiff  declared  that  he  was  the  occupier  of  a  dwelling-house  situate  aD  **tisn 
in   Cavendish-Court,  and  that  he  used,  exercised,  and  carried  on  there  (he  5°  lhy?? 
trade  and  business  of  a  retailer  of  wines,  and  that  the  defendant  intending  to  j"^  J01 
oppress,  injure,  and  impoverish  the  plaintiff,  and  to  cause  it  to  be  suspected  ecriptionof) 
and  believed  that  he  kept  a  house  of  ill-fame,  and  to  subject  him  to  the  pains  posite  to 
tod  penalties  of  the  law  for  so  doing,  Sec,  set  up  near  to  the  door  of  his  said  the  plain 
dwelling-house,  a  board  with  the  inscription  upon  it,  "  Jfeware  of  Bad  Hou-Jiff/*  hJ>.Ui6 
lee,'9  &c.     In  order  to  prove  the  allegation  that  the  plaintiff,  carried  on  the  {Et°u\riJ 
business  of  a  retailer  of  wines,  a  licence  from  the  Excise-office  was  produced a  fconse  of 
and  proved  to  have  been  regularly  stoned,  by  which  the  plaintiff  was -author- ill-fame. 
ised  to  deal  in  wines.     On  the  part  of  the  defendant  it  was  objected  that  this  *' w"  »1 
was  not  sufficient  without  showing  that  the  plaintiff  had  likewise  taken  out  'e*^1  in  *• 
%  licence  to  sell  ale  and  beer,  since  the  statute  39  Geo.  3.  c.  59.  «.  9.  prohibited  t^iihl™* 
any  person  from  selling  wine  by  retail,  unless  he  had  also  a  licence  to  sell  ale  plaintiff  ear 
mad  beer.  Abbott,  C  J.,  said,  that  the  policy  of  requiring  a  person  who  sold  wine  riedoo  the 
\%y  retail  to  take  out  a  licence  for  the  sale  of  ale  and  beer  was  obvious,  it  was  for  batinesi  of 
the  purpose  of  placingthfe  retailer  of  wine  under  the  superintendance  and  control  rot*'!*11  •* 
V&the  magistrate.     But  his  lordship  was  of  opinion  that  as  the  inscription  was  toerauHeld 
fyot  alleged  to  have  been  published  concerning  the  plaintiff  as  a  retailer  of  wine,  that  each  tl 
the  allegation  that  he  wai  so  might  be  considered  as  struck  out  of  the  decla-  legation 

Sftion.  night  be 

.  Wood  v.  Brown.  E.  T.  18 15.  C.  P.  1  Marsh.  522;  S.  C.  6  Taunt.  169.  *•*•<*«*  ■* 
The  declaration,  after  stating  the  usual  inducement  of  good  character,  and  JJ^e  b^oi 
alleging  that  the  plaintiff  carried  on  the  trade  of  a  victualler,  and  had  never  no  evidence 
been  suspected  of  selling  beer  and  other  liquors  of  a  bad  quality,  alleged,  that  the 
M  that  the  defendant  falsely  and)  maliciously  published  of  and  concerning  the  publication 
jplainthT  in  his  said  business  a  certain  false,  scandalous,  malicious,  and  defama-fftb*  ** 
lory  libel,  purporting  Ihertby  that  the  plaintiff's  beer  was  of  a  bad  quality,  an^^a/^*I^ 
sold  by  deficient  measure,  and  that  his  other  liquors,  and  the  treatment  of  his  e^ncew— 
gaests  were  bad,  and  that  his  house  was,  from  those  circumstances,  a  nuisance,  the  pfefatilr 
and  therefore  that  another  public-house  was  much  wanted  by  the  neighbour*,  a*  snch  re 
aood.    The  second  count  stated  that  the  libel  purported  that  the  beer  was  of  t»jler  of 
a  bad  quality,  and  sow  by  deficient  measure.     By  means  of  the  publishing  of wmef- . 
whicjh  libels  the  plaintiff  was  injured  in  his  credit  and  in  his  said  business,    l  19*] 
To  this  declaration  the  defendant  demurred  generally;  the  plaintiff  joined  in  r™    m-^j^ 
demurrer.     The  counsel  in  support  of  the  demurrer  observed,  that  this  was0f  th«  libel 
quite  a  now  mode  of  declaring,  and  was  an  attempt  by   not  setting  forth  the  ought  to  be 
words  6f  Vhe  libel,  to  prevent  the  court  from  judging  whether  the  expressions  stated  oa 
Complained  of  amounted  to  a  libel  or  not:  the  plaintiff  had  taken  on  himself  the  reeordy 
Vbdraw  his  own  conclusions  on  the  subject.     He  cited  Zenobio  v.  Axtell,  ^fhed^  a? 
T.  R.  102,  jfai/,  197,  where  it  was  decided  that,  in  an  action  for  a  libel  written  aot  p^jj^ 
in  a  foreign  language,  the  plaintiff  must  set  forth  the  libel  in  the  original  Ian-  ed  a  false 

Suage;  and  Maitland  v.  Goldney,  post,  204,  where  the  court  held,  that  in  a  and  matt 
lea  of  justification  of  slander,  which  stated  that  the  defendant  named  the  ori-«a>as  Khali 
gioal  author  of  the  slander  at  the  time,  it  was  not  sufficient  to  allege  that  the  JJK}^* 
Original  slanderer  used  such  and  such  words.  fcc.  it  bad* 

Per  Cttr.  We  have  looked  into  this  case,  and  into  the  other  cases  on  this 
subjects;  and  though,  in  some  of  the  cases,  there  are  expressions  which  have 
carried  this  doctrine  further  than  was  at  first  intended,  we  think  it  is  imposible 
that  this  declaration  can  be  supported.  It  charges  the  defendant  *ith  pub- 
lishing a  libel,  purporting  as  therein  stated.  In  all  actions  for  libels,  it  is  the 
province  of  the  Court  to  say  whether  the  expressions  complained  of  amount 

YUT,  and  then  set  oat  the  libel,  which  on  the  face  of  it,  did  not  manifestly  appear  Co  relate 
to  the  plaintiff,  and  there  was  no  innvondo  to  connect  it  with  ine  plaintiff.  Held,  ap6n 
writ  of  error,  that  the  eonnt  was  sad;  aee  Clement  ▼.  Fiaher,  (in  Error)  2B.&C.  459) 
S.  C.  1  M.  &  R.  281.  L  :llAi 

.    •  So,  stating  that  the  defendant  published  a  libel,  containing,  in  'inbttance  ai  folloWi, 
U  bad  ia  arrest  of  jndgmMt.  Bee  Wright  r.  Clement,  B.  St  A  508. 
VOL.  X».  18 
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fo  a  libel  or  not?  on  J  if  tins  mode  of  declaring  coufd  be  srrpporfe<f,  tire  Co«rff 
would    lose  that  jurisdiction,  and  it  would*  he  given  to  the  jury.     There  iVno* 
case  which  goes  ihe  length  of  say  nig"  that  this  declaration  is  good:  we  think', 
therefore,  that  it  cannot  be  supported. — Judgment  for  the  defendant. 
6.  Rex  v.  Beaub.  M.  T.  1697.  K.  F.  12  Mod.  218;  &  C.  fXd.  Raym.  415. 
Pot  juxta       Indictment  ngxunst  ft,  for  ttiat  he,  designing  to  snb'vert  the  government",  di«fr 
tenorem  $e  compog^  make,  write,  collect,  and  trad  h>his  custody  with  an  intent  t&  publish 
unoor^The  severa^  ^a'se  ano*  scandalous  ftbeis  against  the*  King,  irrone  of  Which  the  con- 
very  words  t  me  fur  inter  afta  jjuxla  ttnorcm  el  ad  effectum  siqiicnttm}  getting  out  the  wordy 
tftem  themselves.     On  "  not  gpilty,*1  the  jury  find  that  u  quoad scripfioncm  ei  ealfcc- 

M»l?«a^       twncm  tanfttm  Sfparadmn  tibttlorinn  in  indulamcnlo  mentionaf,  Jvit   wide   culpa* 
bHis  protW  in  inttictamento  suppowlurf*  and  as  to  nlr*  other  thing?  mentioned  ifr 
the  indictment  u  not   guilty."    On  motion   ftr  arrest  of  judgment,  the  Court 
delivered  their  opinions  seriatim,  that  the  indictment  was  sufficient,  and  that 
there  was  a  sufficient  crime  found  rn  the  verdrtt  to  charge  the  defendant. 
Flolt,  C  J.      The  objection  to  the  indictment  is,  that  the  charge  is  net  cer- 
I  *"  J  tain,  hot  only  j uxla  fencrrm  et  ad  effechm  ser/ifcnfcri/i.     Supposing  ft   h«d  been* 
cl  tjjechem  onfy.  I  ?houfd  have  been1  of  opinion^  that  it  had  been  uncertain,  but 
fiixtd  tenorem  render  it  certain  enough.  Jtoxla,  as  a'pr^positrbtrj  signifies  the 
same  as  secundum  m  the  civil  Taw,  nhd  so  it-  does  in  the  common  law,  as  jwxfe? 
firman  staliiti.     So  in  the  crfse  of  Chapman  v.  Daftorr,  (see  PKnfd.  285;  Cov 
£nt.  1 !  6.).  Then  suppose  secundum  lenorum  were  the  words,  tenor  signifies  the? 
very  words  as  cttjas  tenor  tiarc  in  sequUnr  verba.     In-  dent  on  a  5dnd  far fhe  reg*» 
fster  169  b.  ma,   certiorari  to  remove  the  transcript  of  a  record  or  fine,  the 
King  signifies  that  he  is  \v riling  to  be  certified  super  tenorem  Jwis9  which  proves 
transcription  and  tenorem  to  be  the  same,  so  that  futta  lenort in  does  here  signify 
the  very   same  wordsf  themselves;  or  an  extort  transcript'  of  the  rtty  words; 
and  if.  on  the  trial,  the  words  in  the  libel  had  not  been  ettfecflY  Hie  same  wiife 
the  words  in  the  indictment,  the  defendant  coufd  not  have  been  (bund  guilty. 
Ynen  if  jtrxta  tenorem^  certain  enough,  adteffe'etum  cannot  make  them  uncer- 
tain, for  utile  per  inntitc.  non  fit'ialiir.   This  indeed  is  not  the  ancient  fbig*m I  weyf 
but  introduced  of  fate  yeats,  ami  the  first  time  it  was-  ever  debated  was  in  the 
case  of  Ford  v.  Rennet,  (see  2  Rolh    M54;   I  Ld.  Raym.  415.)1  which  was  * 
Special  action  on  the   ca£e  for  preferrfng  a  scandalous  petition  against  htm  te 
Kipg  Charles  the  Second  ad  tenorem  et  effhefem  scqnentem%  Stc.     It  was  ruled 
oh  debate  to  be  certaiu  enough,  and  the  same  was  affirmed  afterwards  m  the 
ExchecnJcr   Chamber;  and  since  that  there  have  been  severat^preeetPents  to 
the  same* purpose,  as  The  King  v.  Fuller      Sea  i  Ld.  Rtyml  50y. 

Shootd  h»  r-  5?BAPT  *  Bo1TR:  T-  T  iee9-  K  Bl  !  StuAtf.  *«-  n- 

shown*  b»t     ^n  nn  act  Tort  for  a  libel",  it  was  rc'solved  that  malice  shon+d  he  shown,  bat 

the  word     the  word  "  malicfoasrv71 is  not  exclusively  proper. 

••ifinttcib*  a.  RrtwE  v1.  Roach.  F.  T.  1813.    K.  B.  I  M.  fc  S.  504.  Same  v.  Hoar.  El 

Jy."  »«"»  T.  1813.  K.  B.  Id. 

proper  *"'*      In  an  n^^on  for  a  ^bt1,  tfie  declnTa,?0W  stated  that  the  prarmiflT  was  lawfully 
p    "        possessed  of  mines,  and  ore,  gotten  and  to  be  gotten  from  I hent,  arid  was  in 
Nor  I*  the  treaty  for  the  sale  of  the  orff;  nndthat  the  defendant  ptmHsneKl  a*  mahcious^ 
wordMCal»€  and  injurious,  and  unlawful  advertisement,  cautioning  persons  against  purcha> 
ly/r  m  all  s\v.g  the  pre,  per  quod  He  was  prevented  from  selling;  to  which  tbtf  defendant 
tuT*  ^^P^110^  in  .Justification,  tRat  the  adventurers  of,  or  persons' havmg  interest  ot 
shares  in  tlie  mmc,  thought  it  their  dirty  to  caution  persons  against  purchasing 
flie  ore,  fyc.  (pursuing  the  words  of  the  advertisement)^    This  pJea,  on  special 
demrjrrer,  the  Court  hefd  ill.     1st.  Because  if  did  not  dfscloae  the  names  of 
the  adventurers,  or  who  they  were;  and  2ndly.  Because  it  did^not  show  that 
the  defendant,  in  publishing  the  advertisement,  acted  under  the  direction-  of 
the  adventurers.      The  allegation  by  the  plaintiiT,  that  he  was  lawfully  pos- 
sessed of  the  mines  and  ore,  seems  a  sufficient  allegation  te  title,,  uaeess  spe- 

f  Otherwise  of  the  words  . ad  affeetum   seqyentem;  fist  no  una/?cea^nry  vvermeot 
thoald  be  inirodnccd.    See  Jones  v.  S^tensy  II  Pcic*,  *»«. 
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(cuiAy  demurred  to.    Tho-allegation  ilvat  iho  defendant  published  a  tnalicious, 
luxurious,  and  unlawful  advertisement  seems  good  without  tbo  word  "  false."      [  196  ] 
9,  Churchill  v.  Hunt,  T.  T.  1819.  It.  I!.  fc2  B.  &  A.  G85.  A  declare 

Declaration  alleged,  that  before  the  publishing  of  the  libel,  a  carriage  In  tion  alleg 
ttvhtch  E.  SL  was ^ding,  was  pnesing  on  a  certain  nigh  way,  and  the  plaintiff  was  **  lh*  *• 
Chen  driving  in  another  carriage,  and  that  it  happened  without  any  negligences     ,  ,^ 
fault,  or  farious  driving  on  the  -part  of  the  plaintiff  that  the  two  carriages  C>nie,J"ln"|jJJi 
jn  contact  together,  whereby  the  carriage  in  which  E,  S.    was  riding,  was  a  eamafc* 
overturned,  and  the  said  E.  S.  was  injured.     Tho  declaration  then  proceeded  in  which 
4o  allege  that  the  defendant  published*  tibel  of  and  concerning  the  plaintiff, one  &  8» 
*ind  of  and  concerning  the  said  accident,  and  that  allegation  was  made   in  waB  rld,°8» 
<every  ca&nt  of  the  declaration.      The  defendant  pleaded   1st.   Not  Guilty;  ^""^^^ 
£ndly.    Justification  to  the  whole  libel  in  the  first  connt  of  declaration,  and  Uin  high 
stated  that  the  accident  mentioned  in  the  supposed  hbel  was  the  same  acci-way,  and 
dent  mentioned  in  the  introductory  part  of  the  declaration,   and  that  it  was^hatihs 
occasioned  by  the  careless  and  furious  driving  of  the  plaintiff*.    The  defendant pWaittf 
then  .pleaded  a  justification  only  as  to  part  of  the  iihoJ  contained  in  the  second  J—  ^  *^. 
-count!  that  the  said  E   S.  had  been  thrown  from  a  chaise,  -owing  to  the  hard  oljler  ^ 
•driving  of  the  plaintiff;  but  .there  was  no  (justification  as  to  the  other  part,  riage,  and 
Ifhejury  found  a  verdict  for  it  he  defendant  on  the  justification,  and  they  found  that  it  hap 
«  verdict  for  the  plaintiff  as  to  that  part  of  the  4ibel  to  which  no  justification  P*ned  with 
was  pleaded.     Per  Car.     It  was  no  part  of  t  1ms  description  or  definition  of  the  °.ul  afly  n^l 
■accident  that  it  occurred  without ;  the  fault  of  the  plaintiff;    it  is  merely  a  cir-  riQ^dtiv 
-oumstaace  connected  with  k,  -anil  it  is  an  unnecessary  allegation  concerning  ing  on  the  I 
it;  the  defendant  in  iiis  justification  considers  it  as  a  proposition  distinct  from  pan  or  the 
•the  accident  itself,  (or  he  states  that  the  accident -mentioned  in  the  supposed  plaintiff, 
Tibet,  and  that  mentioned  in  the  declaration  are  Hie  same,  and  ihat  4he  acci-ln*1  IBV 
dent  was  occasioned  by  the  furious  driving  of  the  plaint  iJ,  so  that  he  considers  ^^JJJJ1!? 
the  collision  of  the  carriages  to  be  the  accident,  and  the  .plaintiff's  furious  dri-  contact  to 
.  ing  to  be  the  cause  of  the  accident    The  jury,  therefore,  by  finding  for  the  de-gcthejfi, 
-fend  ant  on  the  justification,  have  not  found  that  no  such  accident  occurred,  whereby 
but  merely  that  the  cause  of  that  accident  was  that  alleged  in  too  libel  and  loe  f*"* 
justification,  it  is  net  inconsistent  with  this  finding,  that  the  libel  in  the  second  ,*J".  *?  «  - 
count  was  oT  and  concerning  the  said  accident,  t.  e.  the  collision  of  the  car-  w as  riding 
xiages,  and  the  verdict  therefore  ought  to  stand.  was  over 

turned.     The  declaration  then  proceeded  to  allege  that  the -defendant  published  a  libel  of  and  con 
•cerniag  (be  plaintiff  and  of  and  concerning  the  said  accident,  field,  ibut  the  word  "<acciflent"  jpejwl  the 
'  *eoHunoa  of  the  carriages  only. 

10.  Tmwt.  Tippeii    E.  T.  1808.  N.  P.   1  Campb.  35>.  If  separate 

When  the  libels  came* to  be  read,  an  objection  was  taken  to  the  first  count-P**8****8  of 
for  a  variance.    It  was  averred  in  the  count,  that  thy  defendant  composed  arid  *v*^  *!* 
printed -a  Kbet,  containing  therein  the  false,  scandalous,  malicious,  and  defnm-oat  -m  one 
atury  words  and  matter  following,  of  and  concerning  the  said  pluintifF,  in  hisCoanteJ* 
•aforesaid  trade  and  business,  that  is  to  say,  &c.      The  libel  was  then  set  out,  the  declara 
which  after  some  sentences  'containing  a  mock  panegyric  upon  a  poem  sap-   f   197  ] 
.posed  to  have  been  lately  published  by  the  plaintiff,  appeared  on  the  record  f»°n  Jh«T 
■with  proper  innuendoes,  as  follows:— Not  to  tire  your,  numerous  readers  with  Jjjjjjjj^j 
-  ^needless  prolixity,  I  proceed  to  the  magnificent  poem.  as  wpm|;|lte 

■**  There  was  a  litfle  maid,  and  distinct 

And  she  was  afraid  .j)arjs.+ 

tier  sweetheart  wo  aid  come  to  her? 
Sheboiuid  op  her  bond, 
When  rfhe  went  to  bed, 
And  she  fastened  her  door  with  a  skewer." 
**  But,  Sir,  a  iraM  to  trifling,  ^c." 
T^prd  Ellenborough  Bald,  the  libel  was  here  set  out  as  if  it  .were  an  entire 
and  continuous  part  of  the  book  from  which  it  was  taken,  bul  in  fact  it  con- 
*  In  an  action  for  a  Knot  in  a  review,  it  in  sufficient  to  set  oat  the  contents  of  an  index 
<  referring  to  an  nrtie'e  in  the  body  of  the  review)  which    h  of  itself  a  lino'.,  and  no  refe- 
.sreaceaeed  be  made  te  to  the  article  itself  if  the  index  contain*  per  ge  prima  facie  hbe> 
low  mailer;  Baekingaantv.  Murray.  2  C.  \  P-  46V 
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sisted  of  two  separate  and  divided  parts  of  the  book.      The  decta  ratios  pro-* 

rosed  to  do  one  thing,  and  did  another.  The  more  correct  way  Woftfd  haw 
een  to  have  said,  In  a  certain  part  of  which  said  libel,  there  was  mod  is 
contained,  &c.  and,  In  a  certain  other  part  of  which  said  libel,  there  was  and 
Is  contained,  &c.  However,  in  this  instance,  the  sense  was  not  altered  by 
the  passage  omitted;  if  it  had,  he  should  have  directed  a  nonsuit. 

11 .  Zenobio  v,  Axtell.  H.  ?.  1795.  K.  B;  6  Tv  R.  162. 

tyhere  the      Motion  in  arrest  of  judgment,  on  the  ground  of  an  insufficiency  in  (&• 

ftbel  is  in  a  declaration,  which  was  as  follows: — Thnt  the  defendant,  envying  the  happ£ 

™!!5Djtafl  state  and  condition  of  the  plaintiff,  and  further  contriving,  and  roalicioosff 

uinst  besot  ^tending  wrongfully  and  unjustly  to  injure  and  prejudice  the  pkrmtiff  in  ha» 

forth,  first,  said  good  name,  fame,  credit,  and  reputation,  and  to  bring  him  into  public 

in  the  orig  scandal,  disesteem,  and  disgrace,  on,  &c.  at,  &c.  falsely  and  maliciously,  wil- 

1D»|  tongue,  fully,  wrongfully,  and  designedly  publisher,  and  caused  to  be  published,  a 

a^transla W  certam  other  false,  scandalous,  malicious,  defamatory,  and  opprobrious  libei* 

tion.  °f  nnd  concerning  the  said  plaintiff,  in  the  French  langtfaga,  in  a  certain 

newspaper*  commonly  called  and  known  by  the  name  of  Cottrier  dc  hondrts) 

and  which  said  false,  scandalous,  malicious,  defamatory,  and  opprobrious  Ufct% 

k  according  to  the  purport  and  effect  following  in  the  English  language;  that 

h  to  say,   "  The  late  famous  Bishop  of  Autun,  to  the  great  satisfaction  of  all 

honest  men,  has  just  received  an  order  to  quit  England;  thf>satne  compltmefff 

has  been  paid  to  an  adventurer,  a  great  gamhjer,  who  calls  hialself  the  Count 

Zenobio;"  by  means  of  the  publishing  of  which  said  false,  Sec.  the  plaintiff  is 

greatly  injured.     The  declaration  was  objected  to,  on  the  groand  that  the 

original  paper,  as  written  in  the  French  langoage,  should  hara  been  set  otit 

in  that  tongue.      Per  Ctir,      The  plaintiff  ought  to  have  set  out  the  original 

words,  and  then  have  translated  them,  showing  (heir  application  to  him. 

I  tt8  1  (c)  Innuendo* 

1.  Baxter's  case.  T.  T.  1686.  K.  B.  3  Mod.  69. 
Where  ft  If  fj.  was  a  nonconformist  minister,  against  whom  aft  information  was  exhuV* 
bel  express  jte<j  for  writing  a  book,  which  he  entitled  "  A  Paraphrase  upon*  the  Ne1t 
JJVtftle1'1  Testament."  The  crime  alleged  against  hint  fa  the  information  was,  (hat 
as  "the  '  ne»  intending  to  bring  the  Protestant  religion  into  Coffieiript,  and  likewise  the 
bishop,"  it  bishops  (innuendo  the  bishops  of  England),  did  publish  the  said  libel,  in  wWdi 
tony,  if  was  contained  such  words,  &c.  setting  forth  the  wofds.  He  was*  convicted, 
from  the  nait  wag  m0ved  in  arrest  of  judgment;  first,  that  the  words  in  the  information, 
libel  it  be  °  a!M'  " lhe  bishop  herein  mentioned  were  misapplied  to  the  Protestant  reii* 
•tear,  be  gi°n>"  an(j  "  tn0  bishops  of  England,"  by  such  innuendoes,  which  could  0of 
•pplied  by  support  this  charge  against  •ho  defendant.  B«l  the  Court  overruled  theft? 
innuendo  exceptions,  and  said  that,  by  the  word  "  bishops"  in  this  information,  no  other" 
|°  th0ef  g8h  could  ha  reasonably  intended  but  the  English  bishops.     The  Court  thereupon 

lead* 

-  *  fn  setting  forth  the  libel,  it  should  be  accompanied  by  expropriate  innuendoes,  m  or- 

der to  illustrate  and  explain  the  nature  ana*  bearing  of  the  libel,  end  to  give  it  force  and* 
application.  An  innuendo  is  generally  introduced  thus:  "  as  he  (meaning  the  said  P.)" 
ft  can  only  be  made  available  o*  ctplanatorj  of  some  matters  already  expressed  it  serve* 
to  apply  the  slander  to  the  precedent  matter,  but  cannot  be  used  to  add  to,  er  eni&rge 
extend  or  change  the  sen*©  of  the  previous  words.  The- matter  to  which  it  n  Hades  mart  always* 
appear  from  the  antecedent  parts  ef  the  declaration;  1  Saund.  248.  n.  4;  8  East  4f0;  9 
Id.  95;  Cro,  EK&  421;  Comb.  4*0-;  2  Y.  fy.  S.  146.  n.;  4  Bing.  489;  6&^,C.  1M;  I 
C,  *  P.  252?.  A  declaration  tot  libel,  after  certam  intro<foctory  matter,  which  was  ircmo- 
ISrial  because  not  properly  connected  wlih  the  libel  set  out  the  following  publication  of  and 
concerning  the  plaintiff.  Society  of  Guardinns  for  the  Protectton  of  Trade  against  Swind- 
lers and  Sharpers,  &c,  I  (meafting  the  defendant)  am  directed  to  inform  you  that  A.  B< 
(meaning  the  plaintiff,)  andC.  D.  are  reported  to  this  society  as  improper  to  be  proposed 
to  be  ballotted  for  as  members  thereof,  (meaning   that  the   plaintiff  was  a  (Windier  and 

avSMrr,*,Sd  an  im.proPer  per,on  toi,e  a  member  or  the  said  society.  Plea,  the  general 
bstfe.  After  verdict  for  the  plaintiff,  held;  in  arrest  of  judgment,  that  taw  innuendo  wo# 
not  warranted  by  the  libel,  and  that  the  words  of  the  libel  unexplained1  by  iirtrodoctort 
matter  were   not  actionable;  Goldstein  v.  Fdas,  2  Y.  &  J.  146;  8.  C.  Binr.  499;  *  B.  * 

\  i\  IS*  tf'  252>  *•  fmJw*  "*  !*  *•  n*1""*  "»*«  <*««*•*  Willi  Suttradfttt* 
poet,  tit.  Steadier.  w  ~— — — -. 


LIBEL— Declaration.  141 

Itned  him  5<X)J.f  and  ofdered  him  (o  give  security  for  his  good  behaviour  for  And  where 

■even  years.  i?tftnL# 

2.  Roberts  v.  Camdev.  M.  T.  1807.  K.  B.  9  East, 95.  ed  ss  anil 
Action  for  libel  against  the  defendant  for  saying  of  (he  plaintiff  that  he  was  nuondo,  is 

under  a  charge  of  a  prosecution  for  perjury,  and  that  E.  W.,  an  attorney  of  not  eceessa 
that  name,  had  the  Attorney<*Geiieral's  directions  to  prosecute  the  plaintiff  for  17  to  rap 

Serjnry.     After  rerdict,  the  Court  held,  that  where  new  matter  is  introduced  P°rt  **•  ** 
y  an  innuendo,  without  any  antecedent  colloquium  to  which  it  can  refer  to  JJJ^ljJJJJ 
support  it,  it  is  not  necessary  to  sustain  the  action;  it  may  be  rejected  as  sur*Mttti!faa 
-plusage;  and,  therefore,  an  innuendo  that  the  Attorney-General  spoken  of«ge. 
tneant  the  Attoraey*General  for  the  county  palatine  of  Chester,  was  so  rejected.    |    J  99  ] 

3.  Smith  V.  Caret.  M.  T.  1813.  N.  P.  3  Campb.  461.  Although 
The  libel  complained  of  was,  that  he,  the  plaintiff,  "  lived  bv  swindling  and  **  mneen 

robbing  the  public.'9    These  words  were  laid  differently  in  different  couuts  °f  ^""j* 
the  declaration;  but  in  each  count  thefe  was  an  innuendo,  that  the  defendant  m     a^r 
thereby  meant  "that  the  plaintiff  had  been  and  was  guilty  of  felony  and  rob-raw  aM| 
bery.    Lord  Ellenborough  said,  the  words  were  in  themselves  actionable;  and  limit  the 
if  there  had  been  no  such  innuendo  as  to  their  meaning,  the  plaintiff  would  cer- pi*"***'* 
tainly  have  been  entitled  to  a  verdict;    but  the  plaintiff  was  bound  to  ahowcaM  m 
they  were  spoken  in  the  sense  ho  had  ascribed  to  them,  and  if  the  jury  should  P"*  * 
be  satisfied  they  were  spoken  with  intent  to  impute,  not  felony,  but  merely 
fraud,  there  must  be  a  verdict  for  the  defendant. 

(d)  DavHugcs* 
(D)  Pleas. 
(a)  Plea  of  general  isave.t  A  plea  of 

(6)  Plea  of  jttstificalion.%  jwtiacatiea 

1    Halford  v.  Smith.  H.  T.  1804.  K.  B.  4  East.  567.  should  not 

¥0  an  action  on  the  case  for  slander,  there  was  a  justification  pleaded,  after  in  general 
Verdict  for  1«.  damages,  upon  which  the  roaster  taxed  the  plaintiff  his  full  ^^i?j 
costs,      A  rule  was  obtained  for  the  master  to  review  his  taxation,  on  the  JJJJJJJfliJ 
ground  that  by  the  statute  £t  Jac.  1.  c.  16.  if  the  damages  in  an  action  of  slan-  r  oqq  1 
Ser  be  under  40s.,  the  plaintiff  shall  have  no  more  costs  than  damages.      It  defendant 
Was  satd,  the  construction  upon  the  auxiliary  statute  of  the  22  &  23  Car.  3.  c  be  ratified 
B.j  where  the  words  were  as  Strong  as  in  the  former,  had  always  been  that  if  that  be  can 
the  defendant  justified,  and  his  plea  was  found  against  him,  he  was  entitled  to  support  it 
costs  in  all  personal  actions,  though  the  damages  were  Under  40*. ;    and  he  JjL^^jf 
referred  to  Kedridge  v.  Pfclriter,  2  H.  Bl.  3,  4.,  where  that  rule  was  recog-  .^^'^ 
abed  in  C.  P.  raeeeafnlly 

Lord  Ellenborough,  C.  J.     That  was  an  action  of  trespass,  but  in  actions  it  would  ma 
of  Slander,  the  rule  has  always  been  otherwise  in  this  court;    see  Barnes,  terially  in 
12$;  2  Wills.  258%      There  is  no  statute  which  admits  of  it,  and  no  case  ■"  4™"* 

*  The  declaration  should  conclude  with  damages  either  general  which  the  law  •apposes  has  lnot  Jfc  net 
bean  sustained;  or  special,  in  which  the  party  has  actually  sustained  in  consequence  of  the  pub-  tfftc%  {ft* 
iararion  of  the  calumniatory  matter.  The  special  damages  mast  be  the  legal  and  natural  con-  e09t$, 
sequence  arising  from  the  libel,  and  not  on  a  mere  wrongful  act  of  a  third  party;  8  East,  1 ; 
2  ft.  k  P.  289 1  or  a  remote  consequence:  1  Campb.  68. 60 ;  see  po$t%  tit.  Slander.  No  special 
damage  cab  b»  proved  Which  is  not  specifically  stated  In  the  declaration.     In  most  cases,  it 
Is  usual  to  msert  several  counts  in  the  declaration,  stating  the  cause  in  various  forms  accor- 
ding to  the  discretion  of  the  pleader. 

f  The  general  issue  is  "  Not  Guilty ;"  under  this  a  plea.  In  an  action  for  a  libel,  the 
defendant  cannot  give  in  evidence  the  truth  of  the  words*  even  in  mitigation  of  damages, 
though  he  may  show  that  the  plaintiff  was  generally  saspectod  to  be  guilty  of  the  crime 
imputed  to  him,  (1  M.  &  S»  284;)  bdt  most  justify  specially,  stating  all  the  circumstances. 
When,  however,  the  defence  is,  that  the  libel  was  po'.ilbhed  not  in  the  malicious  sense  im- 
puted by  the  declaration,  hut  in  an  innocent  sense,  or  upon  art  occasion  which  warranted 
the  publication;  this  may  bt)  given  in  evidence  under  the  general  issue,  because  it  proves 
that  the  defendant  is  not  guilty  of  the  malicious  slander  charged  in  the  declaration;  or, 
where  a  master  honestly  and  fairly  gives  tin  character  or  a  servant  to  a  person  who  asks 
his  character,  under  pretence  of  hiring  him;  see  I  Saund,  130.  n.;  1  Cro.  Jac.  90;  Poph. 
M;  But.  N.P.  8;  1  T.  &.  ltO;  I  B.  fc  P.  628;  2  Campb.  357. 

X  Defendant  miy  plead  not  guilty  as  to  part,  and  justify  the  rest;  or  not  guilty  to  the 
whole,  and  a  farther  plea  as  to  pert;  the  latter  is  the  as«.il  and  preferable  coarse* 
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support  of  it;  and  the  master  is  satisBed  that  full  costs  cannot  be  allowed.-^ 

Rule  discharged. 

2.  King  v.  Robrrts.  M.  T.  1735    2  Selw.  N.  P.    10!G.  S.  P.      Rex  r. 

Swintok.  Bui.  N.  P.  9  * 
Formerly  On  motion  for  an  information  against  the  defendant  for  a  libel,  Lord  Hard- 
%*h  Un^  *a  wicke,  C.  J.,  observed,  it  is  said,  that  if  an  action  were  brought,  the  fact  if 
Vb  I  was  *rU6>  m'Snt  oe  justified;  but  /  thutk  thai  is  a  mistake;  such  a  thing  was  never 
no  defence  thought  of  in  the  case  of  Harman  v.  Delaney,  2  Stra.  898.  I  never  heard 
even  to  aa  such  a  justification  in  an  action  for  a  libel  ever  hinted  at.  The  law  is  too 
action.        careful  in  discountenancing  such  practices.     All  the  favor  that  I  know  truth 

affords  in  such  a  case  is,  that  it  may  bo  shown  in  mitigation  of  damages  in  an 
&**  it*      action,  and  of  the  fine  upon  an  indictment  or  an  information. 
57  ^i  3.  A*o.v.  M.  T.  1706.  K.  B.   II  Mod.  100.  S.  P.     Jc Anson  v.  Stuart.  E. 

pkT,iaat  if  T-  1787-  K-  B-  !  T-  R-  75°-  S-  P-     Plunmtt  v.  Cobbett.  1804.  Per 

tbe'matter  Ellenborough,  C.  J.,  cited  2  Selw.  N,  P.  1016. 

of  the  libel     Per  Holt,  C.  J.     A  man  may  justify  in  an  action  upon  the  case  for  words, 

be.trae,tneor  for  a  libel;  see  Cro.  Jac.  91 ;  otherwise  in  an  indictment;  see  2  Hawk.  P. 
defendant,  q   cn  7«j 

h  in  lolrtHi  4-  HoLmbs  v.  Catesbt.  E.  T.  1909.  C.  P.  1  Taunt.  543.  S.  P.  Edwards 
<ution.  *•  Bell.  H.  T.  1824.  C.  P.  8  Moore,  467;  S.  C.  1  Ring.  403. 

-  .      A  libel  charged  an  attorney  with  general  misconduct,  viz.  gross  negk- 

I  SOI  J  genee>  falsehood,  prevarication,  and  excessive  bills  of  costs,  in  the  business 
•  plea'ff  **©  nac*  conducted  for  the  defendant.  Plea,  in  justification,  repeating  the 
there  be  same  general  charges  without  specifying  the  particular  acts  of  misconduct 
any  thing  upon  demurrer.  Per  Cur.  We  agree  with  Buller,  J.,  in  Johnson  v.  Stuart, 
specific  in  if  there  be  any  thing  specific  in  the  subject,  though  it  consist  of  a  number  of 
the  subject,  act8>  tnev  mtl8t  5e  n\\  enumerated.  The  defendant  who  must  be  taken  to 
Z2£      ht  ^no^  them  mast  disclose  them. 

*be stoted  5-  J'Anson  v.  Stuart.  E.  T.  1787.  K.  B.  1  T.  R.  748. 

and  subse  To  an  action  for  calling  the  plaintiff  a  swindler,  the  defendant  pleaded  that 
qnent  char  the  plaintiff  bad  been  illegally,  fraudulently,  and  dishonestly,  concerned  and 
get  of  mil  connected  with,  and  was  one  of  a  gang  of  swindlers  and  .common  informers, 
.conduct.?  nn(g  ftatj  a]so  Deen  guilty  of  deceiving  and  defrauding  divers  persons  with 
If  whom  he  had  had  dealings  and  transactions;  wherefore  he  printed  and  puh- 

jt&caiidn  to  "shed,  $c.  On  special  demurrer  to  this  plea,  on  the  ground. that  the  defend* 
»  charge  bf  ant  hath  not  set  forth  or  shown  in  or  by  his  plea,  in  what  manner  the  plaintiff 
swindling  was  illegally,  fraudulently,  and  dishonestly  concerned  and  connected  with,  and 
mutt  speci  was  one  of  a  gang  of  swindlers  and  common  informers;  and  also  that  the  de- 
fy the  par  fendant  hath  not  thereby  shown1  or  disclosed  any  particular  person  or  persons 
of  frVudttD^0  wnomtne  plaintiff  was  so  illegally,  fraudulently,  and  dishonestly  con- 
oa  which  cerned  and  connected;  and  also  that  the  defendant  has  not  shown  or  disclosed 
the  defend  any  particular  person  or  persons  with  whom  the  plaintiff  hath  been  guilty  of 
ant  founds  deceiving  or  defrauding,  or  in  what  manner,  or  in  what  particular  dealings  and 
nil  justifies  transactions,  he.  hfath  so  deceived  and  defrauded  any  such  person  or  -persons. 
u^n*  Per  Cur.  '  This  plea  is  had  on  account  of  its  generality.     The  substance 

of  the  libel  is,  that  the  plaintiff  was  a  common  swindler,  and  that  he,  in  con- 
pert  wifh  others,  defrauded  divers  persons.  One  part  of  the  defendant's 
argument  has  been,  that  this  plea  is  only  as  general  as  the  charge  in  the  de- 
cfarati.6Q.  But  it  is  to  be  observed,  that  it  was  the  charge  of  the  defendant, 
and  the  pjaintiff  was  bound  to  state  it  as  it  was  made.  And  it  does  not  follow 
ihat  the  defendant  ought  to  justify  in  so  general  a  way.  The  defendant  is 
prima  facie  to  be  considered  as.  a  wrong  doer.     When  he  took  upon  himself  to 

*  Thin  wm  an  information  against  the  defendant  for  publishing  a  libel,  accusing  S.  of 
sodoiniticai  practices.  Lee,  C.  J.,  rejected  evidence  offered  of  defendant's  reasons  for  the 
accosations;  via.  that  the  supposed  p.ithlo  had  informed  him  of  thorn.;  sq  that  the  only 
jqaeetion  was,  whether  .defendant  was  guilty  of  publishing  the  libel.'  It  his  always  been 
holden  that  the  troth  of  the  libel  could  not  be  given  in  evidence  by  wny  of  justification, 

t  Tile  finWicatton  must  be  confessed  in  the  plea  j  1  8aand.  244.  e.  244,  b.  a,    (m)i 
«44.  e,    *    • 
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justify  generally  the  charge  of  swindling,  he  must  be  prepared  with  ihc  facts 
which  constitute  the  charge  in  order  to  maintain  his  plea. 

C.  Carr  v,  Jo.ves.  T.  T.   1306.  K,  B.  3  Smith,  491.  And  whers 

The  plaintiff  declared  against  the  defendant,  for  publishing  a  libel  in  an  ac-  'J^jJjJJ  ^ 
count  of  a  trial,  imputing  to  him  the  crime  of  perjury  and  judicial  deli  nan  en-  -alnfl  tno 
ry,  in  his  character  of  cferkof  the  Court  of  Requests  at  Liverpool;  and  theSofeodaqt 
defendant  endeavoured  to  justify,  as  to  such   parts  of  ihe  supposed  -libel  ae  for  a  libel 
purport  to  contain  an  accouut  or  statement  of  the  trial  of  the  plaintiff  lor  an  in  **a* 
assault,  Etc.  and  of  the  facts,  circumstances,  and  statements,  which  occurred.  JJjJJ1 .     * 
Upon  special  demurrer,  that  a  justification  in  such  general  and  indefinite  J nJx™i\m 
terms  was  bad;  for,  although  to  avoid  prolixity  of  pleadings,  parts  of  the  libel  the  crime 
might* be  separated  and  justified  by  distinct  reference;  yet  this  general   Be- of  perjury 
paration  oC  facts  from  observations  left  the  matter  justified  wholly  uncertain,     and  judicial 
Per  Cfcr.     In  order  to  avoid  prolixity,  you  need  not  in  your  plea  repeat  the   I  202  | 
j£ords;  but  may  ascertain  them  by  reference.     Thus,  for  instance,  you  might  deliaqatn 
nave  said,"  as  to  all  the  matter  contained  between  such  a  word  and  such  *  ^aracter 

Word,  and  as  to  all  the  rriatter  from  the  words to  the  words — — ■ ."of  c|erk  of 

Duteven  if  they  could  be  separated  in  this  case  by  any  industry,   we   mean  the  Court 
the  observations  front  the  facts,  how  can  they  be  so  by  this  general   mode  of  of  Re 
reference?     It  begins  "Liverpool  Quarter  Sessions,"  and   appears  to  *>* V*"J?i*n!? ■ 
throughout  as  if  it  was  intended  to  be  understood  as  a  narrative  of  facts;  but  JJJJ  e*j"ay 
as  to  saying  that  it  contains  no  libellous  matter,  it  is  clearly  impossible  to  con»oaretj  lo 
tend  fbr  \\M  position.     Had  it  been  a  temperate  account   of  facts,  it  might  jMtify  at  to; 
have  begun  by  stating,  that  a  most  interesting  trial  had  occurred.     But  is  there  rach  part* 
in  the  words  "judicial  deliquents,"  nothing  of  a  libellous  nature;  and  how  **^l|j,e,'?^ 
this  lobe  separated?    The  libel  is  mixed  with  the  narrative,  so  that  we  cannot  JJ^port 
separate  it.     We  may  think  one  part  fact,  and  the  judge  at  Nisi  Prius  ro*7ttcomaiir' 
think  another  part  to  be  intended  for  a  statement  of  fact.     But  there  ought  to  an  aceeupt 
be  such  precision,  that  it  might  be  distinctly  known  to  the  Court  and  jury  what  of  the  trial 
is  to  be  the  proper  province  of  both.     If  by  reference  it  can  be  made  clear,  it  °' •*?•»*'■*■ 
may  be  so;  as  if  you  had  said,  "  perhaps,  as  to  so  much  as  purports  to  impute f     ¥t m* 
Jo  him  the  crime  of  perjury."     But  we  would  not  be  understood  that  this  is  a  bem.±n&  tf 
decision  which  will  justify  the  setting  out  of  all  the  libel  in  the  plea;  for  that  th«  fact*-eir 
would  lead  to  a  great  length  of  pleading,  which  is  quite  unnecessary.     (Upon  eemaiances 
counsel  applying  for  leave  to  mend.)     If  parties  choose  to  take  trpoff  them- »■*  ■*»*• 
selves  to  publish  the  proceedings  of  courts  of  justice,  and  either  do  not  justify,  "fUJJf 
or  do  not  in  the  best  manner  which  they  carr,  the  Court  will  not  help  them.       clrred0* 
?.  La£b  v.  Howma*.   T.  T.  1814.  Exch.   1  Price,  76,  held,  too 

Case'  for  a  libel.     The  declaration  stated,  that  the  defendant,  well  knowing,  general  j«*l 
&c.  but  contriving,  &c.  lo  cause  it  to  be  believed  thnt  the   said   plaintiff  was  indefome*- 
femky  of  feloniously  receiving  certain  parchments  which  the  said  plaitithTknew 
had  been  feloniously  stolen  from  the  said  defendant.     Justification. — Because  8o\  *  J*** 
he  says,  that  before  and  at,  6)c.  there  was  very  great  reason   to  think  from  JjJ^"^, 
what  J.  P.'s  sister  had  said,  and  the  well-known  character  of  the  said  plaintiff,  te9fton  f9r 
that  he,  the  said  plaintiff,  rrad  received  the  said  parchment,  wherefore,  &c— ^  thinking 
Demurrer.    1st.  For  the  said  defendant  hath  not  set  forth  the  reasons  whicti  the  imp** 
induced  hiurto  think,  &c.     2ridly.  Nor  set  forth  what  J.  P. ?s  sister  had   saidtioB  was 
respecting  the  said  plaintiff's  having  received  the  said  parchment,  nor  in  wnaVwbL  had 
the  well-known  character  of  the  said  plaintiff  consisted,  or  of  what  crime  orbftsD  Mj^ . 
misconduct  the  said  plaint  id  had  been  guilty,  so  as  to  inducer&.c.    3dly.  Nor  wa,  holdea 
jthe  causes  which  constituted  his  reasons  for  so  thinking,  Sec.     4th ly.  Thai  bad  on  d* 
-the  alleged  reason*  is  set  forth  in  so  indefinite  and  uncertain  a  manner,  dint  the  manner  for 
said  plaintiff  cannot  know  or  collect  what  the  said  defendant  will  attempt  to  JJ*£l JjJJJ* 
establish  by  evidence  under  them,  or  either  of  them,  in  order  to  support  thc  been  said, 
charge  of  the  said  phiinMff 'a  having,  &c.     dt'hly.    General  insufficiency. —  and  by 
Joinder  in  .demurrer.     Per  Cur.     It  is  quite  impossible  that  on  this  justificn-  whom. 
4ton  any  action  would  lie  against  the  origin  1  slanderer.  I   205  1 

8,  Lkwis  v.  Clement.  T.  T.  18*20.  K.  B.  3  B.  &  A.  702.  And  a  pfe\ 

Declaration  for  a  libel  concerning  the  plaintiff  in  hU  profession  as  an  e,ttQt- justifying  t» 
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libel  it  be  nay.  The  libel  began  "  Shameful  conduct  of  an  attorney,"  and  then  proceed 
*■£■  reP^J  ed  to  gjvc  ffn  account  of  proceedings  in  a  court  of  law,  which  contained  matter 
iom  m^a  injurious  to  the  plaintiffs  professional  character.  The  defendant  pleaded  that 
court  of  jus  tne  supposed  libel  contained  a  true  account  of  the  proceedings  in  the  court  of 
lice  will  law.  Held,  after  verditft  for  tne  defendant,  that  the  plea  waa  bad,  inasmuch 
not  (if  in  it  as  the  words  "  shameful  .conduct  of  an  attorney,"  formed  no  part  of  the  pro* 
•elf  an  an  CCedings  in  the  cpurt  of  law,  and  that  the  plaintiff  was,  therefore,  entitled  id 
rTfh    T  judgment. 

Action"©™  9-  Lew,s  v-  Walter.  T.  T.  1821.  K.  B.4B.&  A.  605. 

libellous  To  an  action  for  a  libel  arising  out  of  judicial  proceedings.  The  plea  stated, 
comments  that  in  fact  such  a  speech  was  made,  and  that  the  witness  called  proved  all 
on  the  ease  that  had  been  so  staiec! ;  but  it  did  not  set  out  the  evidence,  or  justify  the  truth 
jTPjf*  I  of  the  charges  made  in  the  counsel's  speech.  The  Court  held,  that  sack 
of  a  aimi**  P^ea  was  Da">  inasmuch  as  a  party  could  not  he  justified  in  publishing  the  HP 
larkind  auk  of  evidence  given  in  a  court  of  justice,  but  must  state  the  evidence  itaetfi 
mart  state  theovideoce  adduced  on  the  trial,  and  not  give  the  result  of  the  proofs  merely** 

10.  Weaver  v.  Lloyd.  E.  T.  1824.  K.  B.  4  D.  o>  R.  230;  S.  C.  2  B.  *  Ci 
A  plea  that  678  ;  S.  Cx  I  ti.  4  P.  295. 

the  libel  To  a  declaration  for  a  libel,  imputing  to  the  plaintiff  barbarous  cruelty  to  hid 

.1°??  m?Uer  horse.  The  defendant  pleaded  plcds  of  justification  ;  first,  that  the  libel  was 
substance  truc  m  a^  '*8  Part*cu^ars?  an^  second,  that  it  was  true  in  substance  and  effect ; 
and  effect,  *n&  the  jury  found  that  the  first  plea  was  true,  with  the  exception  of  the  state- 
Jneansthat  merits,  containing  particulars  df  aggravated  crtlelty  to  the  none,  and  thai 
ft  u  true  in  the  second  wits  true  in  stibStancc  and  effect ;  and  gave  a  shilling  damages*; 
every  mate8ubject  |0  ^ne  opinion  of  the  Court  as  to  the  propriety  of  their  verdict, 
fir  and'if  ^ur*         °  defendant's  P^ea  0I"  justification  goes  to  the  whole  mattef 

the' defend  contained  in  the  libel,  and  consequently  he  is  bound  to  prove  every  material 
[  204  1  circumstance  justified.  We  are  of  opinion,  that  both  the  circumstances  which 
eat  dtfef  failed  in  proof  were  material  parts  of  this  libel.  It  is  alleged  that  the  (riaintin 
bot  prove  was  guilty  of  barbarity  towards  his  horse,  by  beating,  whipping,  and  spurring 
tfach  **ate  him,  and  that  the  animal  presented  a  shocking  spectacle,  and  that  one  of  his 
irt*  t&     e?es  VBS  ,itcra,,T  knockeo1  out-     Taking  It  that  the  s  lib  Stance  of  the  libel  waa 

(lea*  is  not  m  treating  the  ritiirrial  with  barbarity  ;  still  the  allegation  of  having  knocked* 
roved*  el  the  eye  otlt,  was  an  excess  of  barbarity  which  was  not  proved.     It  if  a  ge'ftefaj 
though  he   rule,  that  the  justification  must  go  the  whole  length  of  the  libel  in  all  its  mile* 
(troves facts  rial  points.     This  justification  does  not  go  that  length  ;  and,  therefore,  the'HI 
®f  th*'JaBleis  no  ground  for  disturbing  the  verdict.— -Utile  refused. 
Son.?  •        U'  Edmo*m  v-  Walter.  H.  T.  1820,  K.  B.  2  Chit.  291. 

When  the  *®  declaration  having  in  the  first  and  second  counts  alleged  the  compodtruj 

first  and  see  anu*  publishing  of  two  libels,  the  defendant  in  his  pleas  of  justification  stateoj 
ond  coents  that  the  libels  so  set  forth  were  one  and  the  same  supposed  libel,  and  not  other 
of  a  declar  different  supposed  libels.  The  Court  said  :  the  pleas  were  decidedly  osta4; 
ation  alleg  because  it  was  not  possible  to  say  with  truth,  that  the  two  libels  alleged  to 
ed  crop0*  have  been  severally  composed  and  severally  published,  were  .one  and  the 
Inuring  of  8ame  l^el.  This  objection  applied  to  all  the  pleas.  The  pleas  might  be  put 
two  libels  in  •  different  form  so  as  to  obviate  these  objections.  There  was  certainly 
and  the  do  *  When  a  plea  of  this  kind  is  too  general  and  indefinite,  the  plaintiff  ought  to  demur* 
feadant  in  by  which  he  does  not  admit  tho  general  truth  of  the  libel,  bat  only  that  part  of  it  to  which* 
ki*  pleas  of  the  defendant  has  well  pleaded;  see  Jones  v.  Stevens,  11  Price,  235;  abridged,  jsosf. 
justification  f  So,  a  plea  to  an  action  for  a  libel,  purporting  to  be  the  report  of  *  trial,  that  the  el* 
stated  that  leged  libel  was  in  substance  a  t roe  report  of  the  trial,  held  bad  on  demdrrer;  Flint  v.  Pike; 
the  libels  so  6  D.  and  R.  628;  S.C.4  D.  and  C.  478.  So,  it  is  no  justification  to  aa  actida 
set  forth  for  a  libel  in  a  newspaper,  that  the  matter  complained  of  is  a  into,  fair*  just  ami  ee$» 
were  one  rect  report  and  account  of  proceedings  which  took  place  at  a  public  police  office  8a  the 
and  the  coarse  of  a  prelironary  inquiry,  openly  and  publicly  conducted  before  a  justice  upon  a 
same  sap  criminal  charge  against  the  plaintiff,  although  published  with  no  scandalous,  defamatory, 
posed  libel,  unworthy,  or  unlawful  motive,  but  merely  as  public  news.  It  seems,  however,  that  H  it 
and  not  oth  lawful  to  publish  in  a  newspaper  the  result  of  what  a  justice  may  think  fit  to  do  upon  a  mat- 
er and  dsf  ier  of  criminal  charge  previous  to  trial,  if  the  publication  contains  no  statements  of  the 
ferent  sop  evidence,  nor  any  comments  upon  the  case.  Queer e%  whether  the  publication  of  cx-pmrtt 
proceedings,  even  in  this  court;  is  allowable  by  law.  Dnoean  v.  Thwaites,  5  D.fc  Ri 
447,  6.  C.  8  B.  and  C.  656. 
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f  real  Weight  in  the  objection  ;  that  the  picas  averred  the  two  libel*  to  he  one  pe»«d  libels 
and  the  satno,  and  the  pleas  did  not  go  to  say  that  the  act  of  publication  waa"*^16*1 
one  and  the  same,  which  could  not  well  be,  if  the  libels  were  different.     The  J^re  bad* 
defendant,  however,  might  elect  to  amend  if  he  chose,  upon  the  usual  terms,  a  plaintiff 
12.  Epmo.nps  t.  Walter.  H.  T.  1820.  N.  P.  3  Stark^T.  cannot  op 

Action  for  a  libel.     Pleas  general  issue  and  a  justification.     The  counsel  &■>  *  tittt  of 
lor  the  defendant  was  about  to  contend  that  the  justification  was  insufficient  ;  ■"  ^{(^ 

Abbott,  G.  J.     If  the  facts  set  out  on  the  record  are  proved,  although  in  law  ^u^  ^i 
they  may  not.amount  to  a  justification,  the  defendant  will  on  that  issue  be  enti-  a  plea  of. 
lied  to  a  verdict,  for  the  plaintiff  ought  to  have  demurred.  jnotificatiotf 

19  imaefficiont,  because,  however  inadequate  it  may  bo,  the  defendant  if  entitled  to  a  vef- 
ilict  on  that  plea,  if  it  be  proved,  a*  the  plhintiff  should  have  demurred. 

13.  Maitland  v.  Goldney.  T.  T.  1802.  K.  B.  2  Enst,  426.  Admitting 

Plea  of  justification  to  an  action  for  slander.     That  the  defendant  named  that  it  is 
the  original  author  of  it  at  the  time.     Per  Cur.     In  order  to  maintain  this  «w*  actions' 
species  of  action,  it  is  necesiary  that  there  should  be  majice  in  the  defendant  bIeMt^k1^ 
and  an  injury  to  the  plaintiff,  and  that  the  words  should  be  untrue.     By  the  JJ^-jJ  J£0 
first  count,  the  charge  in  stJbstance  against  the  defendant  is,  that  he  revived  ?erb»l  elan. 
and  published  an  injurious  report  of  the  plaintiffs,  which  had  been  made  by  dor  of  an 
another  person^  who.  was  afterwards  convinced  that  he  had  uttered  the  words  other  as 
hastily  and  rashly  ;  and  that  the  defendant  did  this  with  full  knowledge  of  al!*ac_b;/et  .' 
tfiose  circa  * 

subsequent 

■action  With  u,  aim  tuu  ucrcuunui  9  auuificu^o  ui    11.,  uio  su    iuici  wutoii  imj  mo  m*  Ka  jaati 

pleadings  with  the  publication  of  the  libel,  that  they  could  not  be  severed  from  hod,  whore  ' 
it ;  so  that  the  plaintiff  could  not  sustain  that  count,  by  proof  of  the  publication  the  ropnb 
atone  of  the  libel,  without  such  explanatory  circumstances.     The  plaintifTs  1!"b*r£°aw. 
could  not  entitle  themselves  to  recover  on  it  unless  all  were  proved.      The  .  l-**  w 
€ount  then  contains  a  charge  against  the  defendants,  that  they   published  the  J£[L#  w& 
slander,  with  a  knowledge  that  the  person  who  had  originally  uttered  it  was  aofoanded, 
Satisfied  that  it  was  untrue.     The  fact,  therefore,  of  such  previous  Utter-  and  that 
ing  was  merely  used  by  the  defendant  as  a  pretence  for  publishing  the  same  the  aether 
slander,  that  shows  malice  in  the  defendants,  and  so  injury  to  the  plaintiffs.  °*  **.*•■ 
But  without  going  into  thdt  point,  at  all  events,  in  order  to  justify  the  parties  toat  ^  ^ 
reviving  the  slander,  by  naming  the  original  author  of  it,  they  must  so  disclose  been  mis 
the  matter  as  to  give  the  plaintiffs  a  certain  cause  of  action  against  the  party  taken; 
hajned ;  now  here  they  only  state  that  the  other  uttered  such  words,  or  to  that 
effect  ;  and  if  the  defendants  when  called  as  witnesses  to  support  the   action  A1"*.'1  * 
against  Guy,  could  only  prove  that  he  uttered  words  to  that  effect  of  those  set  j^f^J-* 
forth,  that  would  not  be  sufficient.     On  this  ground  alone,  without  going  into  \^t  a  p^. 
the  other  objection,  it  is  enough  for  'tis  to  say  that  the  justification  cannot  be  ticular  per 
supported.  ioa  tommd 

14:  Lewis  v.  Walter,  f.  T.   1821.  K.  B.  4  B.  *  A.  605.  SET^ 

jDedaration  for  a  libel  published  in  a  newspaper.     Plea,  that  the  libel  was  fc^p^^ 
Originally  in  the  H.  Journal,  by  J.  S.  and  that  at  the  time  of  publication  by  the  !eM  in  t'hg 
Defendant,  it  was  stated  in  such  publication,  that  it  was  copied  from  the  news-  Hbel  he 
Paper,  and  that  pursuant  to  the  stat.  38  Geo.  3  c.  78.     J.   S.   has  made  an  names  his 
affidavit  that  he  was  the  puplisher  of  the  H.  Journal,  and  still  remained  so  at  authority; 
the  time  of  (he  publication  of  the  libel.     The  Court  held,  that  this  plea  was  JJJJ^J1" 
Mul,  inasriHien  as  the  publication  by  the  defendant  did  not  specify  by  name  J.  S.  pi^'ml^t 
a&tfce  original  publisher,  of  the  libel,  but  only  named  the  journal.  give  the  to 

ry  woffdtoMd,  aed  not  their  substance  thoagh  ho  need  only  prore  the  material  fact. 

15.  Rows  v.  Roach1.  Same  v.  Hoar.  £.  T.  1813.  K.  B.  1  M.  &  S.  304.     A  stranger 
,    te  4ft  action  for  a  libel,  the  Court  held  that  a  stranger,  who  justifies  a  pub-  who  jnsti 
licafion  defamatory  of  another,  under  the  party  claiming  title,  must  show  that  *"?£  pjJW 
it  was  made  by  his  authority. 

famatory'of  another's  title,  under  the  party  claiming  title,  mast  show  that  it  was  made  by 
(Ms  atmority. 

(c)  Otktr  pleas* 
*  T«  a*  action  for  a  libel  tbo  defendant  may  plOad  the  statute  of  limitations,  that'*;  thai 
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„      *  FWnerty  v,  Tipper.  H.  T.  1809.  N.  P.  2  Campb.  ifc 

It  ii i  no  bar      To  an  action  for  a  libel,  the  counsel  for  the  defendant  proposed  to  prove hf 
t2>    ih'f     ^a^  °^  Comp'e*e  answer  to  tho  action,  that  the  plaintiff  had  suggested,  as  * 
the  plaintiff  *luesl'ort  *°r  discussion  m  a  Public  debating  society,  of  which  he  was  manager, 
has  been  in  "  Whether  tho  editor  of  the  Satirist,  or  a  notorious  pickpocket,  was  the  greater 
[  206  ]  nuisance  to  society?"     That  he  had  caused  boards,  with  the  question  printed 
the  habit  of  upon  them  in  large  characters,  to  be  carried  through  the  streets,   and   that 
JLb*!l'  r*  a  wnen  lne  9iuestK>n  came  on,  he  took  an  active  part  in  the   debate,  giving  the 
t  at  h  '  decWeJi  prefence  to  the   pickpocket.     These  facts,  it  was  contended,  on  thd 
it  may  ope  autnor^y  OI"  Anthony  Pasquin's  case  before  Lord  Kenyon,  would  entitle  the 
fate  in-  mjtj«<tefendant  *°  a  verdict.      Sir  J.  Mansfield.     I  cannot  go  so  far  as  Lord  Ken* 
Atibitttf    yon  is  stated  to  have  done.     The   decision  of  that  case,  I  rather  think,  was" 
damages,    incorrect  in'pofnfc  of  form,  though  it  was  correct  in  point  of  justice.     If  a  man 
is  in  the  habit  of  libelling  others>  he  complains  with  a  very  bad  grace  of  being 
libelled  himself,  and  he  cannot  be  supposed  to  suffer  much  injury  from  this* 
source.     But  I  cannot  say  that  he  suffers  none,  or  that  he  loses  his  right  to 
maintain  any  such  action.     The  evidence  opened  does  not  amount  to  an  ab- 
solute defence  in  law,  but  will  be  most  e&sentfal  in  respect  to  the  damages,     tt 
two  men  are  concerned  in  publishing  monstrous  libels  against  e"ach  other  ererf 
day j  thero  can  bo  no  claim  to  damages  on  either  side. 

(E)    REPLICATION,* 

.       ,(F)  Evidence.  .. 
/f     ..   *  M    For  Ike  plaintijf.    (a)    Of  the  publication.^ 

Uporfa  j#  re^  v>  Williams.  Lent  Ass.  1811.  N.  P.  2  Campb.  G46\ 

tfn*i  thV*'  *<^e  couns^l  ^9r  t<n?  prosecution  gave  in  evidence  a  MS.  copy  of  the  IibeF,  id 
defendant  tne  defendanrs  handwriting,  which  ho  had  himself  delivered  to  a  printer,  anot 
with  hav  a  printed  copy,  which  had  been  printed  and  sold  by  bis  orders.  From  some 
ing  compos  typographical  blunders,  there  was  a  variance  between  the  printed  copy,  and 
^PrinJed'the  libel  set  forth  in  the  indictment  ;  but  the  MS.  corresponded  with  it  eiact- 
lisheda  li  ^'  Lawrence,  J.  There  is  certainly  no  proof  that  the  defendant  printed 
bol,  proof  tne.  W>e'  'n  question  ;  but  he  may  bo  aquit'ed  of  the  printing,  end  found 
that  he  gu»lty  of  the  composing  and  publishing,  tfis  delivering  the  libel  in  his  owri 
composed  handwriting  to  the  printer  is  abundant  evidence  of  the  latter  offence, 
and  pnb  o.  rex  v   Hurrr.  H.  T.  181 1.  N.,  P.  2  Campb.  583. 

f  ! %Cn  1  •Tlle  firSt  C0Unt  m  the  inr°rmatlon»  chargedthat  the  defendants  composed*, 
And  even  Print.ed!  and  published  the  libel.  There  were  other  counts  for  printing  and 
that  he  on  PuM»hing,  and  for  publishing  only.  The  counsel  for  the  defendants  contencT- 
rjr  publish  ed,  that  they  must  be  acquitted  on  the  first  count,  which  charged  them  with 
fed  it,- if  ill  composing  the  libel,  as  well  as  printing  and'publlshing  it.  This  was  a  distinct 
be  tdffi  and  aggravated  offence.  Lord  Ellenborough.  It  is  enough  to  prove  publi- 
mamtaTn  it  callon'  If  an  indictment  charges  that  the  defendant  did,  and  caused  to  be  done 
a  particular  act,  it  is  enough  to  prove  either.  All  that  is  necessary  to  be  done 
If  it  be  IS  to  prove  so  mucn  of  lhe  ,nclictment  as  shows  that  the  defendant  has  committed 
proved  that a  substantive  crime  therein  specified.  The  jury  found  a  verdict  not  guilty, 
the  libel  3.  Rex  v.  Almon.  M.  T.  1770.  K.  B.  5  Burr.  2686. 

waa  bought     Per  Cur.  We  are  exceedingly  clear  and  unanimous  in  opinion,  that  a  paro> 

ofVbool?  l1Je.e?.°*?  °f  ?Cti°  o ?i  ™\  ncct?l  wi,hio  six  ycar*  ncxt  before  the   commencement  of  the 
11       f       plnintifFViaciion;  21  Jac.  1.  c.  16. 

pewonVt  *  ThG/  ?«nerai  «P»«ti0»  rf«  »n/«W«  »  «ufflcient  to  a  plea  of  justification  of  a  libel  when 
ing  in  the  ^V  ^""f.  a"'  •"'  *.*  C**  D*«  2"**  «*•>  ante*  the  plea  allege  that  ffe 
•hop  a*        f^T     •"»B"U*  P"J»7  »  •  Cstort  of  Reeord,  when  the  geneml  UpKMi**  wo.ld  be 

SJrop£vl,*ca??  ". WO",d  fefer  lhe  mnUer  of  record  to  be  «»*dby  the  inrvr  %  Leon.  ft*. 
Id   872  the  publication  of  the  libel  he  was  pardoned;  Danv.  166;  Moore,  868. 

l!-fc  J?!.hbei  T*!!b1  pr?^ced   »"^  W«re  it  is  read  it  mast  be  proved  that   it  was  pun- 
ched by  the  defendant      The  mode  of  publication  may  be  shown  in  order  to    inhanceUi. 

tT^r'f  k    lC  PU    ICal'°!I  ma>  *?  b*  "e,,rnS  lbe  ,ibd'  ^ribmtng  H  gratis,  reading  it  to 

others  (,f  he  knew  the  tendency  of  it  before),  or  by  sending  it  «nd  havW    t  delivered  n> 

another  person,  or  even  to  the  party  libelled  by  it;  see  Hae.  Abr.  Libel,  EL  2;   I  Hawk.c. 

Uult    •       '«:  •    »  .€v,denC6.  of  tbo  defendant's  procortn*  another  pemon   to    Mbtkh  tbe 

libel,  is  sufficient  to  maintain  a  count  charging  thd  defendant  with  having  pabl^bUd  if. 


UBEL.-*  Evidence  jor  Plaintiff  !« 

^hlet  being  bought  in  the  shop  of  a  common  known  bookseller  and  publisher,  theaarraot 
importing  by  its  title-page  to  be  printed  for  him,  is  a  sufficient  prima  facie  evi-of  tneD0°k 
xlence  of  its  being  published  by  him,  and  indeed  conclusive,  because  he  might  i6!,er»  lni* 
have  contradicted  if,  if  the  facts  would  have  borne  it,  by  contrary  evidence.  Wl1*  ^f1"* 
But  as  ho  did  not  offer  evidence  to  repel  k,  it  must  (if  believed  to  be  true)  evidenc^o/ 
*tand  good  till  answered,  and  be  considered  as  conclusive,  ti{{  contracted,  a  public* 
4.  The  Kino  v.  Walter.  T.  T.  1798.  N.  P    3  Esp.  21.  &»  by  the 


Indictment  for  a  libel  in  a  newspaper.      The  prosecutor  clearly  proved  the  p0okae]JeJ 
:feodant  4»  be  the  proprietor  of  that  paper,  as  well  as  the  falsehood  of  a  par-  wEntnw 
.pgrapa  which  respected  Lord  Cow  per.      The  defendant  gave  in  evidence,  ed  that  the 


that  though  he  was  in  fact  the  proprietor  of  the  paper,  he  had  nothing  to  do  rangier  was 
with  the  conducting  of  it;  that  he  resided  entirely  in  the  country;  that  his  son***  P*#rj 
was  concerned  ia  the  conducting  of  the  paper,  without  any  interference  on  his10  ^  ■**•• 
part;  which  facts  were  proved  by  the  son  himself. 

,  Lord  Kenyon  said-:  he  was  clearly  of  opinion  that  the  proprietor  of  a  news- 
paper was  answerable  criminally,  as  well  as  civilly,  for  the  acts  of  his  servants 
or  agents,  for  misconduct  ia  the  conducting  of  a  newspaper. 

5.  Rex  v.  Amphlit.  E  T.  18J5.  K.  B.  4  B.  &  C.  35. 

Indictment  against  the  proprietor  of  a  newspaper  for  a  libel.  .  The  only  J?0' "lei# 
rfroof^f  publication  was,  the  delivery  of  a  copy  of  the  newspaper,  containing  ^^ J 
the  libel,  to  the  officer  at  (he  Stamp-office.  It  was  objected  that  this  was  no  to  the  offi 
evidence  of  an  unlawful  publication.  But  the  Court  were  clearly  of  opinion,  cars  of  the 
that  this  was  sufficient  evidence  nf  a  publication  in  order  to  support  -an  indict-  '[  203  } 
xnent,  as  the  officer  of  the  Stamp-office  would,  at  all  events,  have  an  opporta-  £**«P-<rf 
atity  of  reading  the  libel  hiraseiC  |ce  »  m  "?r 

6.  Rex  v.  Topham.  H.  T.  1791.  K.  B.  4  T.  R.  l£6.  hS£b5 

Indictment  for  publishing  libellous  matter,  reflecting  on  the  memory  of  a  Before  the 


to  arrest  the  judgment,     Per  Cur,     It  was  asked  at  the  bar,  Shall  every  per-  f£* ^J^* 
son,  who  is  a  proprietor  of  a  paper,  as  a  feme  covert,  an  infant,  or  a  trustee,  be  had  bM? 
answerable  crhniuaily  for  the  acts  of  the  agent,  in  inserting  libellous  matter  in  told  at  the 
the  paper?      To  that  question  it  is  safficient  to  answer,  that   is  not  one  of  office  of 
those  cases:    this  was  the  case  of  an  adult;   and  4his,  unquestionably,  was lhe  defead 

*  Where  the -libel  it  contained  in  a  newspaper,  and  the  defendant**  indicted  for  having  lDe 'jgfk-j 
printed  and  pablished  it;  in    order  to  prove  the  defendant  to  be  .printer,  publisher,  or  pro-  ant  M 
prietor  of  the  newspaper,  get  a  certi6efl  copy  of  the  u«ual  affidavit  from  the  Stamp-office  printer  aid 
(which  mention*  the  name*  and  ptacea  of  nbodo  of  the  printor,  publisher,  and  proprietors  l'|VW.  a 
Vof  the  paper,  the  -name  of  the  paper   and  the  place  where  it  is'printed),  and  if  the  news-  Jomj  l0 
paper  containing  theVibet  be  en  tit  a  led  tn  the  same  manner  as  that  mentioned  in  the  affidavit,  ^e  g^mn 
*nd  the  names  of  the  printer  and  publisher,  and  tb«    place  of  printing  be  the  same  a*,  jf  * 

toeBlioned  in  the  affidavit,  these  will  be  sufficient -conclusive  evidence  against  the  person 
4>r  persons  who  signed  the  affidavit,  zndpfimafatie  evidence  against  others  therein  men- 
tioned, anless  the  contrary  be  satisfactorily  proved,  of  a  publication  by  the  persons  therein, 
^described,  as  printer,  publisher,  &c.  without  proving  that  'he  newspaper  in  question  was 
purchased  at  any  place  belonging  to  or  occupied  by  them,  or  their  servants;  88  Geo.  8.  c. 
48.  a.  II.  9.    This  certified  copy  upon  being  proved  to  have    been  signed  by  the  person 
who  made  it,  is  evidence  not  only  of  the  contents  of  the  affidavit,  bat  also  of  its   having 
been  duly  awern  by  the  persons  appearing  by  tins  copy  to  have  a  a  orn  the  same;  a.  14.     Also 
by  the  statute,  the  printer  or  publisher  of  every  newspapers  obliged  to  deliver  at  the  stamp 
office  one  of  the  papers  so  published,  signed  by  bim  with  his  nnme  and  place  of  abode; 
«od  the  commissioners  *pon  the  person  applying,  shall  either  produce  the  same  in  evidence 
ir  me  it  te  each  person  for  that  purpose,  npon  receiving  reasonable  security  ior  its  being 
returned;  a.  17;  aee  U>  East,  04;  8  Camp.  99,  100;  post,  209.     In   order   to  »feow   that 
a  defendant  bad  can  ed  and  procured  a    printed  libel  to  be  inserted  ia  a  newjmpor,  a  re- 
porter to  a  peblic  newspaper  proved  that  he  had  given  a  written  statement  to  the  editor  of 
the  newspaper,  the    contents  of  which  had  been    communicated   by  the  defendant  for  the 
purpose  of  such  publication,  and  that  the  newspaper  then  produced  was  exactly  the  same 
with  Hie  exception  of  one  or  two    4ight   alterations  not   affecting  the   sense.     Held,  that, 
flrhat  the  reporter  published,  in  conseqnence  of  of  what  passed  with  the  defendant,  might 
be  considered  as  published  by  the  defendant^  but  that  the  newspaper  could  not  m  read  ia 
tyideaca,  wH&ant  jproojcinj  the  written  actonnt  delivered  by  the  witness  to  the  editor. 
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office  for  proper  evidence  to  the  jury,  who  hare  drawn  the  only  conclusion  which,  m 
securing  tno  discharge  of  their  duty  to  themselves  and  the  public,  Ihey  could  draw, 
a  ttaad  rfnen  '*  wafl  argue<*>  tnat>  cvcn  supposing  there  was  sufficient  evidence  of5 
Vertife  publication,  there  was  no  evidence  of  a  criminal  intent  in  the  defendant.  Te. 
afeats,  and  this  we  can  answer  in  the  words  of  Lord  Mansfield,  in  Re*  v.  Wood(mUt  5 
that  he  bad  Burr.  2007.  "  That  where  the  act  is  in  itself  unlawful  (as  in  this  case)  the 
from  time  proof  0f  justification  or  excuse  lies  on  the  defendant;  and,'  in  failure  thereof, 
riled3* *tnetne  *aw  *mpl'es  a  criminal  intent."  There  may  indeed  be  cases,  and  so  H  was 
§tamp°of  admitted  in  Rex  v.  Nutt,  Fitz.  47.  of  a  publication  in  point  or  taw  where  no 
lee  respect  criminal  intention  can  be  imputed  to  the  party,  as  where  a  person  delivers  « 
fog  the  da  letter  without  knowing  its  contents,  or  delivers  one  paper  instead  of  another, 
ties,  was  evjjut  here  no  evidence  was  offered  to  the  jury  to  disprove  the  publication;  the 
|  209  J  ca9e  was  nakedly  left  to  them  to  make  that  inference,  which  necessarily  arises 
b  e?eft  to  ^rorn  *ne  PUD^cat*on  °*"  a  paper,  which  at  present  we  are  supposing  to  reflect 
the  jury  on  tne  memory  of  the  nobleman  mentioned  in  the  indictment.  Therefore,  we 
that  the  de  are  of  opinion,  that  the,  questions  put  to  the  jury  were  the  only  questions 
fendant  which  it  was  the  duty  of  the  juaVe  to  leave  to  them,  and  that  they  have  drawn; 
wa* ?**  the  only  inference  which  could  fairly  bo  drawn  from  that  evidence;  and,  con? 
#V«bJis{ier.    gequently,  that  there  is  iio  ground  for  a  new  trial. 

Tfc     flu.  *•  Rex  v-  aART-  T-  T-  1808-  K.  B  10  East,  94.  S.  P.    Rex  r.  White.  M. 
yuftogeth  T.  18 1 1 .  N.  P.  3  Campb.  100. 

or  'with  the     By  38  Geo.  3.  c.  78.  8.  9.  it  is  enacted  that  no  person  shall  print  or  publish 
production  any  newspaper  until  an  affidavit,  made  and  signed  as  after-mentioned,  shall 
of  a  news  be  delivered!  to  the  Commissioners  of  Stamps,  Sec,  containing  (by  s.  2.)  fhet 
paper  cor    narneg>  &c  ?  an<|  places  of  abode  of  the  intended  printers,  publishers,  and  pre- 
iifavehr^re  Pr'etor8  °f  lne  newspaper,  and  the  true  description  of  the  house  wherein  any 
spect  with  such  paper  is  intended  to  be  printed,  and  likewise  the  title  of  such  panes, 
the  descrip  which,  affidavit,  by  s.  5.  shall  be  signed  by  the  persons  making  it.      By  s.  6. 
!J9n  of  it  [n  and  7.  penalties  are  given  for  the  omission  of  a  certain  notice,  and*  for  print- 
vit  h i  not  "^  PUD"snm6>  or  v«ndjng  any  newspaper,  without  making  and  delivering, 
onlyevi0    *LC*>  an(*  9UC^  ^davits  shall  be  filed  and  kept  as  the  Commissioners  of 
dence  of    Stamps,  shall  direct;  and  the  same,  or  certified  copies  thereof,  shall  \n  sty 
the  poblica  proceedings,  ciyjl  and  criminal,  touching  any  newspaper  which  shall  be  men-, 
tionofsaehtiqned  jq  apyrjeh  affidavits,  or  touching  any  publication,   matter,  bribing 
paper  by     contained  in  any  such  newspaper,  be  received  and  admitted  as  conclusive: 
na^dfw  eyidenco  of  the  truth  of  aH  8"ch  matters  set  forth  in  such  affidavits,  are  tern- 
is  also  evi  bv  squired  to  be  therein  set  forth  against  every  person  who  shall  have  signed 
dence  of  its  and  sworn  such  affidavits,  &c;  and  also  against  every  person  who  shall  bo 
publication  therein  mentioned  to  be  a  proprietor,  printer,  and  publisher,  6>c,  unless  the 
Id  the  conn  contrary  shall  be  satisfactorily  proved.      The  10th  section  gives  another  pen* 
tL  prindns  *]ty  aSainst  tne  P«nters  and  publishers  omitting  to  state  their  names  and 
of  it  is  de  PJac^s . of  abode,  &c.      And  by  sect.  11.  "It  shall  be  necessary,  afte{  fay 
scribed  to   affidavit;  6rc.  shall  have  been  produced  in  evidence  as  aforesaid  against  the 
be.        "    persons  who  signed  and  tnade  such  affidavit,  or  are  therein  named  according 
to  this  act,  and  after  a  newspaper  shall  be  produced  in  evidence,  entituled  in 
the  same  manner  as  the  newspaper  mentioned  in  such  affidavit,  fcc.  is  intittit 
ed,  and  wherein  the  name  of  the  printer  and  publisher,  and  the  place  of  print- 
ing shall  be  the  same  as  mentioned  in  such  affidavit  for  the  plaintiff,  mfbrmarrt. 
or  prosecutor,  or  person  seeking  to  recover  any  of  the  penalties  given  by  tliij 
act,  to  prove  that  the  newspaper  to  which  such  trial  relates  was  purchased  at 
any  bouse,  c>c.  belonging  to  or  occupied  by  the  defendant  or  defendants,  their 
servants,  &c. ;  or  where  he  or  they,  &c.  usually  carry  on  the  Easiness  #f 
printing  or  publishing  such  paper;  or  where  fhe  same  is  usually  so!*.**    An4 
Py  section  17.   «  The  printer  and  publisher  of  every  newspaper  shah,  wftfcth 
six  days  of  publication,  deliver  to  the  .Commissioners  of  Stamps,  kc.  one  of 
f  *10  ]  ™° JaPe™  *g*ed  by  such  printer  or  publisher,  with  his  nanxTand  place  of 
abode,  which  paper  shall  be  kept  by  tip'. commissioners,  fcc,  and  shalL  oo 
application,  be  produced  in  evidence  in  any  proceedings,  civil  or  criminal 
In  this  case,  an  affidavit  was  made  and  ^ed  by  the  printer  and  pgbtehfj 
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Mtki  proprietor  of  a  newspaper,  as  required  by  the  statute  38  Geo.  3.  e.  78., 
which  affidavit  contained  the  nances  of  the  parties,  the  place  where  the  paper 
Was  printed,  and  the  title  of  it,  together  with  the  production  of  a  newspaper, 
tallying  with  the  description  of  it  in  every  respect,  was  produced. 

Per  Cttr.  The  statute  Was  passed,  as  the  title  of  it  stains,  for  the  purpose 
of  preventing  the  mischiefs  arising  from  printing  and  publishing  newspapers 
by  persons  unknown,  and  it  was  meant  to  facilitate  the  proceedings,  either 
civil  or  criminal,  against  the  several  persons  concerned  in  such  publications. 
For  this  purpose,  the  act  requires  an  affidavit  to  be  made  by  the  printers, 
publishers,  *and  proprietors,  specifying  their  names  and  places  of  abode,  a 
true  description  of  the  house  where  the  paper  is  to  be  printed,  and  the  title  of 
the  paper.  And  such  affidavit  is  made  conclusive  of  the  several  facts  slatod 
m  it  as  against  the  person  signing  it,  unless  they  show  that  they  ceased  to  be 
the  printers  before  the  period  of  the  particular  publication  complained  of. 
Now,  suppose  the  act  had  slopped  there,  and  it  had  been  proved,  as  in  this 
esse,  that  the  paper,  sue!)  as  is  described  in  the  affidavit,  made  and  signed  by 
thes<e  defendants,  had  been  published,  the  affidavit  is  made  conclusive  eyi? 
dence  against  them,  that  onp  of  the  defendants  was  the  printer  and  publisher, 
and  the  other  the  proprietor  of  a  paper  so.entitu1ed,  and  that  it  was  printed  at 
the  place  described,  wtyipb  is  within  the  city  of  London;  that  would  have  been 
prima  facie  evidence  that  the  paper  produced,  tallying  with  that  description, 
was  published  by  them  there,  and  would  have  called  upon  them  to  prove  that 
h  wan  a  fabrication;  and,  if  it  were,  there  could  have  been  n,o  cjifrlcqlty  to 
faking  that  proof. 

8.  Rfcx  v.  Bear.  H.  T.  1697.  K.  B.  Salk.  418. 

It  was  objected,  that  the  defendant,  being  found  guilty  of  collecting  and  ^r0YiQ€ 
writing,  and  not  of  making  and  composing,  the  libel,  tho  verdict  was  repog-  JJjJ^^JJ 
nant;  sednon  allocator,  for  making  is  the  genus,  and  composing  and  contriving  wna,  asotli 
js  onp  species,  writing  a  second  species,  and  procuring  to  be  written  a  third  er  dictated 
species;  so  that,  not  finding  him  guilty  of  all,  but  writing  only,  is  finding  him  is  evidence 
not  guilty  of  any  species  of  making  but  writing;  Justin.  Inst.  lib.  4.  cap.  4. of  A  Pab,r 
par.  1.  tie  Iajuriu;   and  Bract,  lib.  3.  Fit*,  tit.  Coron.  135.      Bare  writing  Cll,°* 
Mas  punishable  in  the  Star-chamber;    Hob.  62.  215;  12  Co.  35;   Holt,  4; 
Moor,  42l ;   Dy.  372. — Judgment  pro  rege. 

9.  Phillies  v.'  Janse.y.  H.  T.  1738.  K,  B.  2  Esp.  624.  Al'b  li 

Hie  words  proved  were  "  I  have  taken  oqt  a  judge's  warrant  to  tax  Phil-  pr|iate  let* 
lips's  bill,  I'll  bring  him  to  book,  and  shall  have  him  struck  off  the  roll."     On  Ur  nut  be 
\h\a  evidence,  the  counsel  for  the  defendant  objected,  that  the  manner  in  proved  to 
which  the  sopposed  libel  was  proved  to  have  been  published  was  not  actiona-  have  been 


We.     He  admitted  that  it  might  be  the  object  of  an  indictment,  as  tending  to  a*dreJJe7 
incite  the  plaintiff  to  break  the  peace;  but  th^t  the  libellous  matter  being  con-  JJ^1*,,. 
lamed  in  a  private  letter,  addressed  to  the  plaintiff  himself,  and  only  delivered  {£  the  par 
into  his  own  hands,  was  not  that  publication  which  the  law  require*}  Jo  constt-ty  hiinaejf 
late  a  libel  upon  which  an  actibn  could  be  maintained.      To  make  a  private    [  2fl  ] 
letter  a  libel,  it  must  be  addressed  to  a  third  person,  not  to  the  party  himself,  Bat  it  may 
otherwise  no  actio^  could  be  maintained.      Lord  Keny on  assented  that  *e*J",howJ|' 
law  waa  as  stated ;  and  the  plaintiff  was  nonsuited.  feniint 

10.  Delacroix  v.  Tiievenot.  T.  T.   181 7   N.  P.  2  Stark,  63.  knew  it 

Action  for  a  libel  contained   in   a  letter  written  by  the  defendant  to  the  would  be 
plaintiff.     Proof  was  adduced  that  the  defendant  knew  that  the  letters  sent  to  opened  by 
ffoe  plaintiff  were  usually  opened  by  his  clerk.  *  third  per 

Lord  Elleoborougb,  C.  J.,  admitted  the  evidence  to  go  to  the  jury  of  the  ao3°.'  ah*?' 

defendant'?  intention  that  the  letter  should  be  read  by  a  third  person.  totbTplam 

11.  Smith  v.  Wood.  H.  T.  18  IS.  N.  P.  3  Campb.  323.  uff.» 

Action  for  a  libel  on  the  plaintiff  in  the  shape  of  a  caricature  print,  intituled  A  penoa 

who,  hav 
*  Proof  that  a  letter  containing  a  l.bel  was  written   by  the  defendant'!  daughter,   who  \Dg  *  C0BjT 
Waa  authorised  to  make  out  bills  anil  write  his  general  letters,  is  not  sufficient  nor  ean  the 
flaaxbtef  be  called  to  prove  by  whose  directions  such  letter  was  written;  Harding  y.  $!?*** 
>*1  Mooro.477.    r^7  -•  ^  ~  V 


1*0  .       LIBEL.— Epidencefor  Plaintiff. 

of  a  libel,  «  rp^g  ingi<je  0f  a  parj8h  Workhouse  with  all  Abuses  reformed. "  A  witness" 
Jj"  jJJJJJ^  stated  that  having  heard  the  defendant  had  a  copy  of  this  print,  he  went  to 
htoanoth"  I1*8  aouse  ana*  requested  liberty  to  see  it.  The  defendant  thereupon  produced 
or,  on  be  '*>  ana*  pointed  out  the  figure  of  the  plaintiff,  and  the  other  persons  it  ridiculed, 
log  requost  Lord  Ellenborough  ruled  that  this  was  not  sufficient  evidence  of  publication 
«d  m  to  do,  to  support  the  action,  and  directed  the  plaintiff  to  be  called. 
»  not  «u|!  (b)  Of  ilic  day  of  publication* 

lhn*\? nib  (c)  Correspondence  of  libel  with  the  on*  described  in  the  declaration^ 

liihioi.  *•  R«  v.  Peltier.  M.  T.  1801.  If.  B.  2  Selw.  N.  P.  1818. 

Whore  the  Information  against  defendant  for  a  libel  on  Napoleon  Bounaparte.  The 
Jibel  if  in  a  evidence  on  the  part  of  ihe  prosecution  was  as  follows:  1.  A  witness  proved 
f°raj|"lao  that  he  had  purchased  several  copies  of  the  book,  containing  the  libel  in  ques- 
L  212  |  tjon  0f  a  Certaip  bookseller,  which  copies  he  had  marked  at  the  time.  2.  The 
ntVl  a  DOO*cse^er  proved  that  the  defendant  was  the  publisher  of  the  book,  and  eoi- 
that  Ian  ployed  him  to  dispose  of  the  copies  on  his  account,  and  that  he  had  accounted 
a;uage,with  for  them.  3.  An  interpreter  was  then  called  and  sworn,  that  he  understood 
.a  transla  the  French  language  and  that  the  translation  was  correct.  The  interpreter, 
tion,  the     then  read  the  whole  of  that  which  was  charged  to  be  a  libel  in  the  original, 

be11"  ™ed,land  then  the  tran8latlon  was  read  b>" lhe  clerk  al  Nisi  Prius.  The  Cqurt  hety 

lo  bo  cor     *n*8  *°  be  tne  P*0?61"  mode  of  proceeding. 

£cL  2.  Tefsdale  v.  Clement.  M.  T.  1810.  K.  B.  1  Chit.  603. 

A  variance      Declaration  for  libel.     First  count  stated,  that  plaintiff  a  constable,  had  an? 

between      prehendod  persons  stealing  a  dead  body,  and  had  carried  the  body  to  Sur- 

aav  special  geons'  Hall,  and  that   defendant  published  the  libel  of  and  concerning  the 

an/tJ™^1  plaintiff 's  said  conduct.     Second  count:  that  defendant  published  a  certain 

Uonce  pro  otner  libel,  of  and  concerning  the  conduct  of  the  plaintiff  respecting  the  said 

diced  is  fa  dead  body.     The  Court  held  it  necessary,  in  support  of  both  counts,  to  prove 

t»14  that  the  plaintiff  had  carried  the  body  to  Surgeons'  Hall. 

*  The  day  on  which  the  libel  is  alleged  to  bave  been  written  and  published  is  not 
material,  and  need  not  be  proved  a*  laid  ;  but  a  variance  between  the  indictment  and 
nvidence  with  respect  to  date*,  described  as  part  of  the  libel,  would  formerly  have  boon 
Jatal. 

*  i  Fjorajerly  (see  Coke  v.  Smith,  M'Clel.  250),  if  there  had  been  any  variance  in  sub- 
stance between  the  writing  produced  and  that  set  out  in  the  pleadings,  the  defendant  would 
have  been  entitled  to  a  verdipt;  but  by  the  recent  statute  9  Geo.  4.  c.  15.  when  any  va- 
riance appears  between  any  matter  in  writing,  or  in  print,  produced  in  evidence  and  the 
jrecital  upon  the  record,  the  Court  may  forthwith  order  it  to  be  amended,  on  payment  of  such 
costs,  if  any,  as  the  Court  may  think  reasonable. 

t  But  if,  in  the  inducement  in  a  declaration,  two,  places  are  described  as  "  states,"  and 
in  the  libel  itself  allusion  is  made  to  one,  and  the  other  is  actually  mentioned  under  the  ti- 
tle of  a  "neighboring  state,"  it  is  not  necessary  that  the  plaintiff  on  the  trial  should  prove 
%that  either  of  them  were  in  fact  states;  Yri&arri  v.  Clement.  3  Bing.  432;  S.  C  2.  C.  fc  P. 
223;  In  an  action  by  an  attorney  for  words  spoken  of  him  in  his  profession;  he  need  not 
prove  that  he  is  an  attorney,  by  his  admission  or  by  a  copy  of  the  roll  of  attorneys;  proof 
.that  he  acted  at  such  is  sufficient,  see  1  N.  R.  196;  2  fop.  526:  see  post.  215.  and  post, 
tit  Slander.  Where,  in  an  action  for  a  libel,  the  declaration  alleged  that  the  defendant 
had  composed,  written,  and  published  the  ljbellous  matter;  and  it  appeared  from  the  libel 
itself  that  the  defendant  had  given  references  to  another  work  whence  the  matter  was  ta- 
ken, but  which  were  omitted  in  the  declaration,  held,  that  the  variance  was  fatal,  inasmuch 
as  the  sense  of  the  libel  declared  upon  was  different  from  that  produced  in  evidence;  Cart- 
wright  v.  Wright,  1  D.  &  R.  230;  S.  C.  5  B.  &  A.  615.  In  an  action  for  a  libel  the  de- 
claration stated  that  plaintiff  was  an  attorney  and  had  been  employed  by  the  parishoners  of 
}he  parish  of  St.  M.  as  vestry  clerk;  that  while  he  was  such  vestry  clerk  certain  prosecu- 
tions were  preferred  against  one  M.  for  certain  misdemeanours,  and  that  in  furtherance  of 
such  proceedings,  and  to  bring  the  same  to  a  successful  issue,  certain  sums  of  money  be- 
longing to  the  parishioners  were  approprrated  and  applied  to  the  discharge  of  the  expenses 
and  law  charges  iocurred  on  account  of  said  proceedings;  yet  defendsnt,  intending  to  in? 
jure  the  plaintiff  in  his  profession  of  an  attorney,  and  to  cause  him  to  be  esteemed  a 
fraudulent  practiser  in  his  said  profession,  and  in  his  office  as  vestry  clerk,  and  to  be  a  per- 
son unfit  to  be  trusted  therein,  and  to  deprive  him  of  tho  same;  and  to  cause  it  to  be  suspected 
that  plaintiff  hid  fraudulently  appropriated  money  belonging  to  the  pariah,  falsely  end 
maliciously  published  of  and  concerning  plaintiff,  and  of  and  concerning  his  conduct  in 
his  office  as  vestry  clerk,  and  of  and  concerning  the  matters  aforesaid ,  the  libel.  Whea 
the  libel  was  produced  at  the  trial,  the   imputation  appeared  \q  be,  that  tlje  plaintiff  had 
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3.  Bell  v.  Byrne.  E.  T.  1811.  K.  B.  13  East,  55T.  T  213  J 

An  action  for  a  libel,  charging  in  one  count  that  the   defendant  published  it  A  coon*  ^ 
as  purporting  to  be  a  letter  from  A.  to  B. ;  and  in  another  charging  generally  ?wBrf '5*  j 
that  the  defendant  published  the  libellous  matter.     On  the  question,  whether  Bnt  w-ltn 
It  was  sustained  by  proof  of  a  publication,  wherein  the  defendant  stated,  that  publishing 
in  a  debate  in  the  Irish  House  of  Commons,  several  years  before,  the  Attor-  a  libel  pur 
ney-General  of  Ireland  had  read  such  a  letter,  and  then  stating  the   libellous  porting  to 
matter  as  said  by  him  in  commenting  on  the  letter.     Lord  EUenborough,  C.  j!#a  1*lt*l> 
J.,  held  it  hot  to  be  sufficient  proof  of  the  justification,  that  the  plaintiff  had  B°.maB4  ^ 
been  before  confined  on  a  charge  for  high  treason;  and  no  evidence   being  olher  chare 
adduced  of  the    fact  of  the  Irish    Attorney-General    having    stated    what  ing  teneraf 
was  alleged  also  in  the  justification  (the  statement  being  said  to  have  been  ly»  that  the 
copied  from  an  Irish  newspaper  at  the  time);  the  whole  case  went  to  the  Ju-de!f,°1fV 
ty  upon  the  libel,  who  found  a  verdict  for  the  plaintiff,  and  500/.  damages.  JjJ^  j^Jj 
A  rule  was  obtained  for  setting  aside  the  verdict  and  entering  a  nonsuit,  upon  \0Q§  matter 
the  ground  of  variance  between  the  counts  in  the  declaration  and  the  proof,     is  not  so* 
Per  Cur.     The  question  is  not,  whether  the  declaration  might  have  been  tained  by 
so  framed  as  to  entitle  the  plaintiff  to  recover  upon  the  facts  proved  at  the  tri-  Pr<J*jf  of.  * 
al,  but  whether  he  has  or  has  not  made  out  in  proof  that  which  he  has  sta-P     ,e.alj 
ted  in  this  declaration  ?     It  is  a  very  different  thing  to  assert  a  fact,  as  in  atDe  defend 
^forty's  own  knowledge,  and  to  say  that  another  whom  he  names,  has  told  him  ant  stated 
so;  the  person  who  hears  the  one  must  conclude  that  the  party  pledges  his  that  in  a 
own  knowledge  of  the  fact,  which  in  the  other  case  they  do  not.     The  distinc-  debate  to* 
tion  is  taken  between  the  two  by  Lord  Kenyon  in  one  of  the  cases;  see  7  Jj6*"*0 
Term  Rep.  17;   12  Rep.  133,  134;  2  East,  426;  now  here  tho  plaintiff  takes Connmona - 
upon  himself  in  the  four  first  counts  to  prove  that  the  libel  purported  to  be  several 
contained  in  a  letter  from  A.  to  R.  O.  C. ;  but  the  libel  proved  does  not  state  years  Bb 
that  there  was  any  such  letter  containing  such  a  charge,  or  that  the  writer  for«»  thY_ 
pledged  his  own  knowledge  of  there  being  such  a  letter;  but  only  that  the  At-  £lon*7mi 
torney-General  in  Ireland  had  asserted  me  fact  of  the  plaintiff  having  been  i^/nd  ° 
Confined,  Sec.     And  the  introductory  part  of  the  libel  still  refers  to  the  fact,  as  rea(j  8dch  a* 
stated  by  the  Attorney-General,  from  one  of  the   letters  read,  ojre.     There  is  letter,  an<f 
no  assertion  by  the  defendant,  that  the  letter  so  read  was  a  genuine  letter,  or  then  atatins} 
that  he  pledged  his  knowledge  of  there  being  sifch  a  letter,  containing  the  li-  }oe  "*•*   * 
bellous  charge,  still  less  is  the  general  allegation  made  out,  that  the  defendant  °M  ^^ 
had  asserted  that  the  plaintiff  had  been  confined  for  some  time  past  in  England  Djm  incon^ 
on  a  charge  for  high  treason;  for,  looking  at  the  paper,  it  only  '  appears,  that  menting  of 
the  defendant  had  stated  that  the   Attorney-General  of  Ireland   had   said  so.  oa  the  let 
Now  though  it  may  be  libellous  to  state  that  another  person  said  such    and  *eri  f°r  thtf 
such  things  of  the  plaintilF;  and,  in  some  cases,  it  may  be  an  aggravation  of  [  214  J. 
the  libel  to  state  it  in  that  way,  yet  still  it  is  a  different  libel,  and  the  charge  is  c #*!?clafy 
opeir  to  a  different  defence.— Rule  absolute.  °Jal  |*b£ 

(d)  Of  malice  in  defendant.  are  eaaea 

1.   Re*  V.  Creevy.  E.  T.  1813.  K.  B.  1  M.  &  S.  373.  284.     S.  P.  Rex  v.  tially  differ 

Ld.  Abingdon,  M.  T.  1T94.  K.  B.  1  Esp.  226.  ent.thongh 

The  indictment  charged  that  the  defendant,  intending  to  exeffe  discontent  fne  ■[*Jder 
and  disaffection  in  the  Icige  subjects  against  the  administration  of  the  govern-  jj^Jg  *u^> 
meat  in  the  collection  of  the  revenue,  and  to  traduce  and  vilify  one  A.,  being  fline. 
an  inspector  general  of  tattes  at  L  ,  appointed  under  48  Geo.  3.  c.  141 ;  and 
to  bring  him  into  hatred,  &<*.*;  in  the  execution  of  his  duty  as  such  inspector,  The  malieo 
See,  did  print  and  publish  rf  malic i bus  libel  of  and  concerning  him,  being  such  ?* ^  J*!!  "V* 
inspector,  and  his  conduct  in  the  execution  of  his  office,  in  the  form  of  a  re- [h87ibeiu 
port  of  a  speech  purporting  to  have  been  made  by  the  defendant  in  the  House  ge|r. 

appropriated  money  belonging  to  the  parishioners  in  discharge  of  the  expences  of  the 
provocations  after  they  had  terminated.  He'd  not  a  material  variance;*  for  the  character 
of  the  libel  was  not  altered,  the  misconduct  imputed  to  the  plaintiff  being  the  same,  wheuV* 
or  the  money  was  so  applied  before  or  after  the  termination  oPirre  prosecutions;  and  the 
averment  that  the  libel  was  pohlished*of  an  concerning  the  matters  aforesaid  not  making  it 
necessary  to  prove  literally  that  the  liber  (fid  relate  to  alt  tm5  matterr  fftetioasly  stated; 
Hay  v;  Brown.  4  D.  K  R.  670* 


I«  LIBEL.— Evident*  for  Plaintif. 

Bf  Cofrtmons,  containing,  amongst  other  things,  fyc.    The  Uhel  was  then  Mf 
forth,  and  imputed  to  A.  lhat  he  was  to  he  an  informer  or  accuser  against  his 
neighbours  and  fellow-townsmen,  for  having   their  lands  assessed  below  their 
real  value;  and  that  a  great  annuity  was  to  be  his  recompense  for  undertaking 
to  Screw  tfp  their  assessments  to  the  extent  of  his  own1  imagination;  efnd  thai 
this  had  beeri  carried  into  effect.     At  the  trial  it  appeared,  that  the  patentee 
which  constituted  the  subject  of  the  charge,  were  contained  in  a  speech  de- 
livered by  the  defendant,  who  was  a  member  of  the  House  of  Commons,  in 
his  place  in  that  house,  upon  a  debate  respecting  the  East  India  Company^ 
affairs.  An  incorrect  report  of  what  he  had  there  said  having  appeared  in  the 
L  and  other  newspapers,  the  defendant  sent,  what  was  admitted  by  the  conn* 
sel  for  the  prosecution  to  be  a  correct  report  of  his  speech  to  the  editor  of  tltt 
L.  paper,  with  a  request,  that  he  would  publish  it  iq  his  newipapter,  which  he 
accordingly  did.   s  Upon  this  evidence,  the  counsel  for1  the  defendant  submitted 
So,  evi       to  the  learned  judge  that  there  was  no  question*  to  go  to  the  jury.     The  learn- 
hrff   rf  e<*  iua*£e  was  °f  °pinion  that  it  was  not  necessary  to  prove  malice,  but  it  mighl 
ant  having  ue  in^erre<^  ^rom  the  publication  itself.     The  jury  found  the  defendant  guuty 
published    and  the  Court  refused  id  interfere. 

other  co  2.  PujwSettv.  Cobbett.  E.  T.  1803.  N.  P.5Esp.  IS6. 

pies  of  the  In  ease  for  a  libel,  published  in  a  weekly  paper.  After  proof  of  the  buy- 
"m* '^e**  iag  of  the  paper  at  the  defendant's  shop  in  which  the  libel  was  contained, 
p  A  A  ev^once  of  similar  papers  purchased  at  the  defendant's  shop  was  held  by  Lord 
they  ex  Ellenborough,  C.  J.,  admissable,  to  show  that  the  ptfper  was  regularly  pub* 
pressly  re  lished  and  that  the  libellous  publication  was  deliberately  made.  _ 
fer  to  the  3.  Fixnerty  v.  Tepper.  H.  T.  1809.  C.  P.  2  Campb.  73.  S.  P.  Ma*  vy 
tubjeat  of  Brown.  E.  T.  1820.  K,  B.  4  D.  &  R.  670. 

the  libel  ja  addition  to  the  libel  set  out  in  the  declaration,  the  plaintiff's  counsel 

the  piled  ProPoseQ>  to  read  extracts  from  subsequent  numbers  of  "  The  Satirist,"  tflf 
Jew,  is  reas  preve  the  malicious  motive  with  which  the  former  libef  had  been  published:' 
bnable,  in  out,  Mansfield,  C.  J.,  said,  unless  the  subsequent  publications  expressly  refer 
erder  td  to  the  libel  for  which  the  action  is  brought,  they  cannot  be  read.  Yon  might 
prove  the  qj  weu  gjve  jn  evidence  one  highway-robbery  on  the  trial  of  another. 
Stent?01  4'  8ri7AllT  v  Lovell.  E.  T.  1817.  N.  Pe,  2  Stark.  93. 

fiat  this         Under  the  plea  of  not  guilty  to  a  declaration  fdr  a  libel,  Lord  Ellenborough/ 
course  can  C  J.,  held,  the  plaintiff"  could  not  give  in  evidence  subsequent  declaration* 
Dot  be.  a     by  the  defendant  where  the  intention  of  the  publication  was  not  equivocal, 
domed  (c)  Application  of  libel  to  plaintiff.X 

^^  •   (f)$pecidchdr(KU*ofvlainHff. 

L  qieslion  U  *ONES  v-  Stevens.  T.  T.  1822.  C.  Ex.  1 1  Price.  235.      . 

m  not  e  1°  >n  action  for  3  libel  on  the  plaintiff  tending  to  injure  his  credit  and  repuV 

qniroca!.     I  at  ion  in  his  profession  and  business  of  an  attorney,  and  defamatory  of  huh  in* 

Producing   his  profession  and  business.      The  Court  held  it  to'  be  sufficient  evidence  of 

the  book  of 

admir  ,  0f  olher  Iibelg.  Lee  ^  HuaoiJ>  plaice,  166;  S.  P.  Rex  v.  Pearce,  Id.  74;  S.  P.  Charl- 

fer  v.  Barret,  Td.  22;  S.  P.  Hostel  v  Maeqoetter,  1  Campb.  49.  n.j  S".  P.  Planket  ▼.  Cob1-' 
Belt,  1804,  2  Selw.  N.  P.  1019. 

t  Hence  in  an  action  for  a  libel  in  a  newspaper,  the  plaintiff  cannot  fire  evidence  of  the, 
contents  of  a  placard  postfcd  in  the  window  of  a  third  person,  although  the  placard  stated; 
what  will  appoar  in  the  defendant'!  newspaper  respecting  the  plaintiff*,  end  that  which)  £ 
foretold  does  appear  accordingly,  Roches,  v.  Richards,  2  C.  k  P.  562. 

t  In  strictness,  all  the  innaendos  mast  pe  proved  by  some  persons .  acquainted  with  the 
matters  of  the  libel,  and  who  can  swear  tha,t  ihey  understand  such  and  such  words  to  mean 
so  and  so,  or  to  have  reference  to  snch  and  sveh  persons,  things.,  or  facts  as  described  by 
the  innaendo.  In  many  cases,  however,  the  truth  of  the  innuendo  appear*  so  evident,  fron) 
\\m  contest  of  the  libel  itself,  that  the  farther  proof  is  deemed  unnecessary,  and  ft  ta  left  fc> 
the  jnry  upon  a  consideration  of  the  libel  alone*  If  in  a  libel  asterisks  be  pet  instead  of, 
the  name  of  the  party  libelled,  to  mike  it  actionable  it  is  sufficient  that  the  party  ahtelet 
be  so  designated,  that  those  who  know  the  plaintiff  may  understand  that  he  is  the  person 
meant;  and  it  is  not  necessary  that  all  the  world  should  understand  it;  bat  if  witnesses* 
who  state  that  they  understand  that  the  plaintiff  is  the  person,  also  say  that  tbey  were  en- 
abled so  to  understand  by  the  perusal  of  another  libel  with  which  the  defendant  had  ue* 
concern  their  evidence  ought  to  belaid  out  of  the  case;  Bourke  v.  Warren  2  0.  &  P.  ft?,' 


lABEL— Malic*  m  Defendant.  lo5 

tfefc  plaintiff  being  an  attorney  to  prove  the  fact,  by  the  book  of  admissions  lion  bj  the 
produced  by  the  proper  officer,  and  that  he  practised  as  an  attorney,  proper  of 

Been*  si  proof  that  the  plaintiff  practised  as  an  attorney  is  sufficient  evidence  of  the  plain- 
tiff being  as  attorns}.* 

,      {g)  Of  libel  being  false.  f  816  ] 

STUARf  r.  Lovell.  E.  T.  1817.  N.  P.  2  Stark.  93.  Under  plea 

Action  for  a  libel.  Plea  not  guilty.  Evidence  was  offered  by  the  plaintiff of  noagdu£ 
to  disprove  the  truth  of  the  libel.  Lord  Ellenborough.  There  is  no  plea  oi^nt^  *° 
justification  on  the  record;  and,  therefore,  I  can  no  more  hear  a  falsification  tDe  plaintiff 
on  the  one  side,  than  a  justification  on  the  other.  cannot  go 

(A)    Where  there  are  special  pleas. "\    (*)  Of  the  damages,  t  into  evi 

2iu*.  for  the  defendant.*}  dw  *""!?# 

It  Knobel  v.  Filler.  T.  T.  1797.  N.  1\  Peake,  fiv.  287.  S.  P.     Eam*s£ow,££ 
v.  Merle.  2  Selw.  N<  P.  1023.      S.  P.   Leicester,  Earl  of  v.  Wal.  tiong  inthe>  • 
TRR.  T.  T.   1809.  N.  P.  2  Campb.  253.  libel  are 

•  In  an  action  foi  a  libel  it  was  held,  that  although  under  the  general  issue  falne. 
defendant  cannot  contend  that  the  alleged  libel  is  true,  yet  he  may  show  Altfrovgh 
grounds'  of  suspicion  not  amounting  to  actual  proof  of  the  plaintiff's  guilt.         und6r  lV 

*  Admissions  made  in  a  libel  as  to  the  specific  character  of  the  plaintiff;  have  the  effect  8enef**  *■ 
of  dispensing  with  proof  of  facts  so  seated;  seo  post,  lit.   Slander.     But  where  the  libel  ra°  defeB* 
reflects  on  an  attorney's  conduct  in  a  cause,  the  proceedings  frc.  must  be  produced  in  evi-  ftntcin4not 
dence;   Parrv  v.  Collis,  1  Esp.  399.  abridged  po8t.  tit.  Slander.     Nor  is  it  sufficient  to  dis-  J£Dla?d 
peose  with  the  production  of  them,  that  the  costs  ba>e  been  taxed,  and  all  (he  papers  given  ,     '.,?.* 
ufc  Id.  see  Smith  v.  Taylor,  1  N.  R.  196.     In  an  action  for  a  libel  on  the  plaintiff'  who  al-  I**"1  llDel 
legcd  io  Ms  declaration  that  he  held  an  office  of  trust  and  confidence;  to  wit,  the  office  of  {*  Une»  J** 
overseer  of  a  common  field,  and  thst  the  defendant  composed,  Ac.  of  and  concerning  the  De  mmJ 
plaintiff,  and  of  and  concerning  his  conduct  in  his  said  office,  of,  &c.  a  libel,  part  of  which  *     w  j     j 
was,  that  the  committee  (for  managing  the  concerns  of  the  said  field)  think  proper  to  satis-  gronslds  of 
fy  the  inhabitants,  etc  respecting  the  different  charges  laid  against  the  late  overseer,  &c.  for  aaspicion, 
embezzlement  or  not  giving  a  proper  account  of  the  public  property.     The  plaintiff  put  in  BOt  "mount 
the  libel,  sad  proved  publication  Sic,  and  that  he  was  overseer.     It  appeared  from  the  teati-  >»g  t0  *°t« 
monv  of  his  own  witnesses,  that  he  was  not  entrusted  by  the  committee,  as  such  overseer,  with  *1  proof  of 
the  receipt  of  money,  or  that  any  particular  confidence  was  necessarily  reposed  in  him  in  virtue  the  plain 
of  bis  employment,  which  appeared  to  be  rather  a  humble  one.     It  was  objected  that  he  tiff's  guilt, 
should  havo  proved  that  it  was  an  office  of  trust  and  confidence  as  alleged,  and  that  there- 
fore the  action  coald  not  be  supported.     Held,  that  as  the  libel  in  its  terms  imported  that  it 
an  office  of  trust  and  confidence,  and  charged  a  fraudulent  abuse  of  it,  it  was  therefore 


apt  necessary  to  give  any  proof  of1  it  in  support  of  the  allegation  in  the  declaration. 

t  \f  here  the  general  issue  is  pleac'ed  and  also  special  pleas  in  justification,  the  plaintiff 
may,  in  the  outset,  give  all  the  evidence  he  intends  to  offer  to  refute  such  justification,  or 
be  may  do  so  in  reply  to  evidence  produced  by  tho  defendant;  but  ho  is  not  intitled  to  give 
part  of  such  evidence  in  tho  first  Instance,  and  reserve  the  remainder  for  reply  to  the  defen- 
dant's case;  Brown  v.  Murroy,  1  R.  9t  M.  254. 

X  No  proof  of  special  damage  can  be  given  in  evidence  which  is  not  specifically  stated 
i*  the  declaration;  see  post,  tit.  Slander;  2  C.  &  P.  592;  8  T.  R.  133;  1  Saund.  243—6, 
n.  5. 

$  Tho  defendant  may  prove  that  he  did  not  write  or  publish  the  libel  at  all,  or  he  may 
etoiteod  that  the  publication  is  not  libellous,  or  that  he  was  justified  in  publishing  it.  1st. 
He  nay  prove  that  he  was  not  concerned  in  the  writing  or  publishing  of  the  libel  in  question; 
and,  in  the  case  of  a  newspaper,  he  may  prove  that  he  is  neither  printer,  publisher,  nor  pro- 
prietor of  it,  nor  otherwise  interested  or  concerned  in  it,  provided  he  have  not  signed  the 
affidavit  deposited  at  the  Stamp-office'.  He  may  also  prove  that  he  was  a  mere  innocent 
sjgent  in  the  publication,  as  for  instance,  that  be  carried  and  delivered  the  fetter  containing  the5 
libel,  without  knowing  its  contents  or  delivered  one  paper  by  mistake  for  another;  4  T.  R: 
1.37,  128.  or  the  like.  2nd.  He  may  prove  that  lbe  writing  in  question-is  not  libellous;  and 
for  that  purpose  a  defendant  has  been  allowed  to  give  in  evidence  other  passages  in  the 
stoffe  newspaper  or  publication,  plainly  referring  to  the  subject  of  the  libel  in  question,  or 
Airly  cotfnecttfd  with  it,  though  disjoined  from  it  by  other  matter,  and  in  a  different  type, 
in  order  to  prove  that  his  intention  was  not  such  as  was  imputed  to  him  by  the  prosecutor,  or 
that  the  passage  in  question  would  not  fairly  beaf  the  construction  attempted  to  be  given  to 
it;  Rex  v.  Lambert  and  Perry,  2  Campb.  400.  3rd.  He  may  show  that  he  was  justified  id 
publishing  the  matter  alleged' to  be  libellous;  as,  for  instance,  that  it  formed  part  of  a  speech- 
delivered  by  him  as  member  of  parliament;  see  4  H.  8.  c.  8.;  1  W.  &  M.  it.  2.  o.  2;  but 
this  privilege  wo  have  seen  extends  only  to  his  speaking  in  the  House;  for  if  he  afterward* 
publish  his  speech  he  is  amenable  for  it  in  the  same  manner  as  any  othor  person;  Rex  v.  Cree-* 
vy,  1  M.  &  3.  27%  Rex  v.  Lord  Abingdon,  I  Esp.  226.  So,  he  may  prove  that  the  matter  al- 
leged to  be  libellous  was  contained  in  a  petition  to  parliament,  and  published  to  ks  members 
only:  or  contused  in  articles  ol  the  peace,  or  fa  some  other  regular  proceeding^  a  court  ot 

vol  xij.  *o 


1*4  LIBEL.— EvuUtut  for  Djbuhni. 

f  217  ]  2.  Jones  v.  Stevens.  T,  T.  1823.  E*.  11  Price,  235.    Overruling — —~r. 

Moor.  E.  T.  1813.  K.  B.  1  M.  &  S.  384.  and  Leicester,  £abl  o*r,?. 

Walter.  T.  T.  1809.  N.  P.  2  Campb.  251. 
Dot  general  «phe  declaration  stated,  after  the  usual  inducement,  that  the  plaintiff  wai  a 
£•  Saia  o°°^» lruc'  honest,  just,  ona*  faithful  subject  of  this*  realm,  and  as  such,  had 
tiff's  bi4  always  hitherto  behaved  and  conducted  himself,  and  until  the  committing  the 
character  several  grievances  by  the  defendant  as  thorcin*£er  mentioned)  was  always 
abd  ill  re  reputed,  See.  to  be  a  person  of  good  name,  fame,  and  credit,  to  wit,  fee.;  that, 
rate  in  hi*  nt  the  time  of  committing  the  same  grievances  was,  and  for  divers,  to  wit,  tea 
aVractilio "  years  bef°re  tnat  !'mte  lapsed,  had  been,  and  still  wan,  an  attorney  of  the 
attorney1,0*  court  of  our  Lord  the  King,  of  tho  Bench  at  Westminster,  and  the  profession 
cannot  be  and  business  of  an  attorney  during  all  the  time  aforeeaid  used,  exercised,  and 
admitted  to  carried  en,  as  well  at  Hanley,  in  the  county  of  Stafford,  as  at  Stafford  in  the 
contradict  county,  with  gre^at  credit  and  reputation;  to  wit,  at  Westminster,  Stc.  aforc- 
an  *!>*#£  said;  and  that,  before  committing  of  the  said  grievances,  the  said  plaintiff  had 
declaration  commenced  certain  actions  in  his  Majesty's  Court  of  Exchequer  at  Westmin- 
that  be,  da  9,er,  upon  a  certain  bond  or  written  obligation,  called  a  bail-bond,  against  one 
ring,  &*.,  Samuel  Leake  and  certain  other  persons,  who  had  entered  into  the  said  bond 
•xerctad  as  bail  of  sureties  for  the  said  Samuel  Leake,  the  costs  in  which  said  actions 
the  bon  nw^  DV  t^e  proper  officer  of  his  Majesty's  strid  court,  been  ta*ed  at  a  certain 
attorney*1*  sl,m  °^  mollcT>  t<r  w*t»  *he  sum  of  2u.  lis.  6<f.,  the  taxation  of  which  said 
with  great  costs,  had  been  attended  by  a  certain  person,  by  the  said  plaintiff,  before  thaf 
credit,  &e.  time  retained  and  employed  as  agent  of  the  said  plaintiff,  in  that  behalf;  to 
with  a  view  wit,  at  Westminster  aforesaid,  in  the  cotfnty  last  aforesaid;   yet  the  said  de- 

of  mhtgat  fendant,  well  knowing  the  premises,  but  contriving,  and  wickedly  and  malt- 
ing the  da  hi  .-.-     —  -_. 


„  general  c. 

iaaneorhi    honestly  and  improperly  in  his  said  profession  and  business  of  an  attorney, 

■apport  of  and  to  vex,  haft-ass,  impoverish,  and  wholly  ruin  him,  the  said  plaintiff,  here* 
pleat  aver  tofore,  to  wir,  oh  the  1  lth  day  of  February,  1820;  to  Wit,  at  Westminster,  in 
tbeVamdff1*16  count/  of  Middlesex,  wrongfully,  maliciously,  and  injuriously,  did  coin* 
wai  aTwre  P06e>  Pr,nt>  anc*  publish,  and  causo  and  procure  to  be  printed  and  published,  » 
pntabla  at  Certain  false,  scandalous,  malicious,  and  defamatory  libel,  of  and  coltcem- 
torney,  be.  ing  the  said  plaintiff,  in  the  Way  of  bis  said  profession  and  business  oi  attor- 
ney, and* of,  and  concerning,  the  said  actions  so  by  him  commenced  against 
the  same  Samuel -Leake,  and  his  hail  on  the  said  bond  and  written  obligation 
as  aforesaid,  and  of,  and  concerning  his,  the  said  plaintiff's,  conduct,  in  those 
actions,  and  of,  and  concerning,  the  costs  thereof;  in  which  said  libel  there 
was  and  is  contained,  amongst  other  things,  the  false,  scandalous,  maliciously 
defamatory,  and  libellous  matter  following,  of,  and  concerning,  the  said  plain- 
tiff, in  the  way  of  his  business  and  profession  as  an  attorney;  that  is  to  say,  it 
is  but  justice  to  say  that  the  agent  (thereby  meaning  the  person  employed 
by  the  said  plaintiff  as  his  agent  in  the  said  actions,  so  commenced  by  htm 
against  the  said  Samuel  Leake,  and  his  bail  as  aforesaid),  whom  I  am  told  by 
a  friend  is  a  respectable  man,  admitted  thit  he  (meaning  the  said  agent  of  the 
said  plaintiff  as  aforesaid),  individually  scorned  to  take  the  money,  but  his 
client  insisted  upon  it.  Now  know,  learned  reader,  that  this  immaculate 
client,  (meaning  the  said  plaintiff,)  is  Thomas  Jones,  of  Hanley,  in  the  Pot- 
teries, with  reference  to  whose  character  and  conduct  I  refer  you  to  his 
neighbors;  he  is  a  man  who,  if  you  allow  to  speak  for  himself,  is  more 
sinned  against  by  other  men  -ban  he  sins  against  them.  He  carries  on  busi- 
ness (meaning  tho  said  business  and  profession  of  an  attorney)  at  Hanley, 
and  he  had  an  assistant  in  a  cheap  shop  at  Stafford,  to  carry  on  his  business 
there,  one  of  the  tribe  of  the  journeyman  tanners,  of  the  name  of  Ham- 
mond.    They  rioted  for  a  long  time  in  their  practices,  with  profits  satisfactory 

justice;  1  Hawk.  c.  37.  s.  8;  or  tlio  f.ke;  see  Foirman  v.  Ive«.  1  D.  k  R.  252.  But  in  no 
case  will  the  ifofenrinnt  be  i-llowod  to  prove  the  truth  of  llie  libel  in  justification,  nntess  he 
ha*  pleaded  Fpectally  the  tru:!i  of  the  alleged  s'andor;  Ret  y«  ffurdott,  4  tttrm  and  Aid.  t5. 


LIBEL.— Evidence  for  Defendant.  165 

to  both,  'and  "the  most  benignant  sensations  towards  each  other;  at  length 
they  quarrelled,  and  their  newspaper  press  groaned  under  their  reiterated  ac- 
cusations, till  Jones  got  the  start  of  Hammond,  and  indicted  liiiii  for  not  keep* 
tog  the  books  with  the  accuracy  that  the  King's  accountant  does,  and  Ham- 
mond was  transported  at  the  last  Stafford  sessions.  While  concord  prevailed, 
they  were  par  nobtic  frmirum  (thereby  meaning  and  insinuating:  that  the  said 
plaintiff  was  of  as  bad  and  infamous  a  character  as  the  said  Thomas  Ham* 
mood),  but  poor  Hammond  cannot  now,  if  he  wished  to  do  it,  send  for  ex- 
chequer subpoenas  to  warrant  cognovits  dated  forward  and  kept  back  till  the 
writ  arrived  which  legalised  them,  and  enabled  htm  to  send  by  the  next  post 
a*  execution.  On  Hammond's  trial,  several  gentlemen  and  commoners, 
moved  by  mehce  and  the  instigation  of  the  devil,  (no  doubt  Jones  would  say,) 
ventured  to  swear  that  they  would  not  believe  Jones  on  his  oath;  and  if  the 
reader  refers  to  the  Staffordshire  Advertiser  of  the  15th  of  January,  he  will 
find  some  ludicrous  reasons  assigned  as  the  ground  of  their  disbelief.  The  t  **9  J 
defendant  pleaded  the  general  issue,  and  also  several  justifications.  From 
the  report  of  the  Chief  Baron  who  had  tried  the  causes,  it  appeared  that  one 
writ  and  three  declarations  against  the  principal  and  his  bail  had  been  pro- 
duced, to  show  that  certain  actions  had  been  brought  by  the  plaintiff  against 
Leake  and  hie  hail,  as  stated  in  the  declaration,  and  three  allocators  of  the 
•oats  taxed  in  the  same  actions  were  also  put  in  and  proved ;  a  witness  then 
proved  the  publication  of  the  Jibel,  a  copy  having  been  sold  to  him  on  the 
23rd  of  December,  1821.  The  plaintiff  next  called  the  officer  of  the  Court 
of  Common  Pleas,  who  proved  the  admission  of  the  plaintiff  as  an  attorney, 
and  the  enrollment  of  his  admission  in  the  year  1810.  On  his  cross-examina- 
tion, he  stated  that  he  officially  kept  the  book  in  which  the  certificates  of  at- 
torneys admitted  of  the  Court  were  entered,  and  that  there  was  no  entry  of 
any  certificate  obtained  by  the  plaintiff,  from  November,  1813,  to  November, 
1814;  nor  from  November,  1821,  to  the  21st  of  February,  1822,  when  the 
last  entry  of  any  certificate  obtained  by  the  plaintiff  was  made.  The  plain- 
tiff's law  agent  in  town  proved  that  he  had,  during  the  time  mentioned  in 
the  declaration,  carried  on  the  business  and  practised  as  an  attorney.  Ob- 
jections were  taken  to  this  evidence,  on  the  part  of  plaintiff,  but  were  overrul- 
ed, the  Lord  Chief  Baron  reserving  the  points.  The  report  also  stated,  that 
w  hue  met  were  proposed  to  be  called  on  the  behalf  of  the  defendant,  to  prove 
that  the  plaintiff  was  a  person  of  evil,  repute  and  bad  character,  as  a  profes- 
sional practitioner,  whose  testimony  the  Chief  Baron  refused  to  receive,  as 
being  wholly  inadmissible.  Per  Ctur.  It  was  contended  that  the're  ought  to 
he  a  new  trial  in  this  case;  because,  as  it  is  said,  the  evidence  which  the  de- 
fendant offered  to  give  of  the  general  bad  character  of  the  plaintiff  was  reject- 
ed. It  was  said  by  Mr.  Brougham,  abandoning  the  special  pleas  by  way  of 
justification,  that  such  evidence  might  be  given,  in  evidence  under  the  general 
issue,  in  the  mitigation  of  damages;  and  Mr.  Bayley  says,  that  every  man  is 
presumed  to  come  prepared  to  give  evidence  of  general  good  character,  and 
therefore  no  difficulty  would  be  imposed  upon  a  plaintiff  on  requiring  him  to 
do  so  in  such  a  case.  Mr.  Abraham  was  still  bolder,  and  asserted  that  such 
evidence  might  be  given  not  only  on  the  general  issue,  but  also  under  the 
special  pleas,  because  the  plaintiff  had  stated  in  his  declaration  the  usual 
averment,  that  be  was  a  person  of  good  name,  fame,  and  eredit,  and  that  he 
was,  therefore,  bound  to  prove  it.  This  is  new  doctrine  to  us;  we  have  ever 
understood  that  general  good  character  is  presumed  in  law,  unless  by  evi- 
dence of  particular  acts,  fairly  and  specifically  put  in  issue,  that  presumption 
is  negatived.  Some  cases  have  been  mentioned,  wherein  it  should  seem  that 
such  evidence  has  been  received  at  Nisi  Prius.  We  w  11  not  attempt  to  dis- 
tinguish the  present  case  from  those:  we  strongly  protest  against  any  such 
mischievous  doctrine  altogether,  and  deny  that  it  has  any  legal  foundation* 
It  cannot  be  supported  on  any  principle  of  law.  We  say  distinctly,  it  is  not 
warranted  by  the  law  of  the  land,  and  whatever  cases  may  be  cited  to  support 
such  doctrine,  we  cannot  assent  to  them.      When  we  are  told  by  the  House 


106  LIBEL.— Evidence  for  Defendant. 

of  Lords  (who  we  presume  would  act  upon  the  opinion  of  tho  judges,)  uW 
such  is  the  law,  we  will  then  (as  we  must)  submit  to  consider  it  to  be  law,  but 
certainly  not  till  then.  1£,  as  contended  for,  you  could  call  witnesses,  upon 
the  plea  of  not  guilty,  to  contradict  the  general  introductory  words,  upon  pre- 
[  220  ]  tence  of  mitigating  damages  that  would  be  the  consequence,  we  should  hare 
counsel  getting  up  and  saying,  the  plaintiff  has  alleged  (as  in  the  ^resent  dec* 
laration)  that  he  is  a  good,  just,  faithful,  and  honest  subject  of  the  realm;  we 
propose  to  call  twenty  witnesses  to  prove  that  he  is  an  immoral  dissolute  man; 
twenty  more  to  prove  that  he  has  committed  acts  of  dishonesty;  twenty  more 
to  prove  that  he  is  not  just  in  his  dealings,  and  twenty  more  to  prove  that  he  is 
Qof  a  faithful  subject,  by  proving  that  he  has  been  guilty  of  sedition,  treason* 
able  practices,  and  even  high  treason.  Did  any  one  ever  hear  such  stuff  as 
this.  It  might  do  in  a  farce  upon  the  stage,  meant  to  excite  laughter,  but 
surely  cannot  be  tolerated  in  a  court  of  justice. 

3,  Waithman  v.  Weaver.  T.  T.  1822.  Ex.  11  Price,  257.  n. 
So.  evi  >phis  waa  an  action  brought  by  the  plaintiff  against  the  defendants,  who 

prove  that  were  ***e  ProPr'etor8  an<*  printer  of  the  John  Bull  newspaper,  for  a  libel,  al- 
ine libel  tributing  to  the  plaintiff  amongst  other  things,  the  fact  of  having  bought  from 
was  merely  a  man  of  suspicious  character,  two  shawls  for  a  small  sum  of  money  which  he 
a  repetition  had  himself  sold  to  another  person,  at  a  much  higher  price  on  the  preceding 
of  common  day.  When  the  plaintiff's  case  was  closed,  and  the  defendants9  counsel  had 
which  wer  a<*dressed  the  jury,  they  proposed  to  call  witnesses,  to  prove  that  the  libel  in 
prevalent  tn'9  resPect  was  no  more  than  a  repetition  of  rumors,  which  were  prevalent  at 
at  the  time  the  time  of  the  facts  imputed  to  the  plaintiff  therein,  in  order  to  diminish  the 
of  the  facta  damages,  as  the  defendants  had  not  justified,  in  case  the  jury  should  find  a 
imputed  to  verdict  for  the  defendant  on  the  general  iesue,  by  removing  the  impression  of 
and pi*maHcious  invention  in  the  account  complained  of.  To  show  that  they  were 
which  the  ent'^e<^  *°  K|Ve  8UCn  evidence  for  such  a  purpose,  they  quoted  the  cases  of 
libel  waa  Knobel  v.  Fuller,  Peake's  Law  of  Evidence,  308.  ante,  216;  Eames  v. 
founded,  is  Merle,  anie9  216;  the  Earl  of  Lecester  v.  Walter,  2  Campb.  N.  P.  C.  252; 
inadmiaai  and  Williams  v.  Caltender,  Holt,  N.  P.  C.  307.  The  Chief  Justice  Abbott, 
ble  for  the  jg  represented  to  have  said,  that  he  was  not  satisfied  that  he  ought  to  receive 
rrinchtff  the  evidence,  and  that  he  had  always  had  doubts  as  to  the  decisions  in  the 
the  damac  cases  adverted  to.  His  lordship  at  the  same  time  proposed  that  the  evidence 
e«  should  be  offered,  that  upon  his  rejection  of  it  a  bill  of  exceptions  might  be 

tendered,  which  he  would  sign,  in  order  to  bring  the  question  before  higher 
authority.     The  evidence,  however,  was  withdrawn. 

4.  Mullett  v.  Hulton.  H.  T.  1803.  N.  P.  4Esp.  248.  Weaver  v.  Llotd. 
Where  a  li  T.  T.  1 822.  N.  P.  1  C.  c>  P.  296. 

bellow  let  The  declaration  stated,  that  the  plaintiff,  being  a  person  of  good  fame,  6/c., 
ter  refers  to  amj  Dejng  aDOut  to  take  a  house  of  one  S. ;  the  defendant,  in  order  to  prevent 
peT  aa^con  ^tm>  a  to  mJure  ana*  defame  him,  addressed  a  certain  letter  to  8.,  and 
tain'ing  the  therein  said  of  the  defendant,  H.  (the  defendant)  cannot  mr  a  moment  sup- 
slanderous  pose  S.  is  acquainted  with  the  newspaper  particulars,  relative  to  the  party 
natter  ira  alluded  to,  meaning  the  plaintiff  M.,  otherwise  it  is  not  probable  6.  would  in* 
?'*!  l°  .^.troduce  an  acknowledged  felon,  debauchee,  and  seducer,  into  the  neighbour* 
f  oat1"1! |  hood  of  Angel-Row.  The  plaintiff  proved  the  letter  in  which  the  slander* 
the  defend  w&8  wr'Uen> to  ^  tne  hand  writing  of  the  defendant,  and  there  rested  his 
ant,  may  ca8e-  The  counsel  for  the  defendant  contended  that  he  was  at  liberty  to  go 
give  the  into  evidence,  that  the  plaintfff  had  been  in  fact  a  seducer,  not  as  an  answer 
newspaper  to  the  action,  but  in  mitigation  of  the  damages. 

in  evidence     Lord  Ellenborough  said,  that  as  the  pleadings  stood  on  the  record,  the  ev- 

Uonofdam  '<*ence  offered  was  inadmissible  as  an  answer  to  the  action.     The  libel  waa 

ages  a nder  Provec*>  *nd  there  was  no  justification  that  entitled  the  defendant  to  a  verdict ; 

Jhe  general  Dut  ne  added  that,  as  the  words,  referred  to  a  newspaper,  and  were  so  written 

iasne.*  ^  *  And  semb.  lho  evidence  of  facts;  which  dp  oot  amount  to  a  justification,  mav,  under 

circumstances,  be  received  in  mitigation  of  damages,  though  special  picas   of  justification 

which  were  in  the  record  have  been  withdrawn  before  trig),  nnd  the  plaintiff  in  consequence, 

is  not  prepared  with  evidence  to  answer  the  defendant's  proof;  East  v.  Chapman,  2  C.  S  P. 

670;  b.  C.  1  M.  k  M.  47.     And  a  defendant  has  been  permitted,  under  t|ie  general  issue,  to) 
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4f  a  quotation  from  a  newapaper,  could  it  be  produced,  ho  would  admit  it  as 
evidence,  as  having  caused  the  defendant  to  adopt  what  he  had  written  in  the 
letter,  he  having  ao  referred  to  it.     It  was  not  produced,  and  the  plaintiff  had 

arerdict 

(G)  Relative  to  the  province  of  the  jury.* 
Robinson  v.  Mat.  M.  T.  1804.  K.  B.  2  Smith,  3. 

The  libel  proved  was  an  anonymous  letter,  written  by  the  defendant,  to  Sir  What  i*  * 
£.  N.  for  the  Lorda  Commissioners  of  the  Admiralty,  in  which  ho  stated  that  »■!»'»«» 
the  plaintiff  had  taken  upon  himself  to  grant  protections  to  certain  mates  of  £"k  fe'jj^ 
vessels  ;  that  be  was,  in  (act,  not  a  magistrate  for  the  seaport  town,  and  had  jaV9  lo  je 
no  power  to  do  so,  and  that  this  was  prejudicial  to  his  Majesty's  service.  ^  In  termiae. 
thb  letter  the  defendant  stated  the  names  of  certain  mates,  and  of  their  ships, 
for  which  he  said  auch  protections  had  been  granted.     The  protection  alluded 
to  is  granted  usually  to  the  mates  of  ships  in  the  Greenland  fishery,  and  other 
trading  vessels,  by  a  magistrate,  upon  oath  made  by  the  captain  that  the  bearer 
is  his  mate.     The  Admiralty  board  immediately  sent  to  the  regulating  officer, 
at  Yarmouth,  to  make  inquiry  into  the  fact,  and  he  applying  to  the  defendant 
himself,  and  to  others,  and  finding  that  there  was  no  truth  in  the  charge,  Sir 
$2.  N.  gave  up  the  letter,  and  directed  an  action  to  be  brought.     The  defend- 
ant's counsel  at  the  trial  called  no  witnesses,  but  insisted  that  the  plaintiff  had 
not  sufficiently  proved  a  malicious  publication,  since  this  was  only  a  confident- 
ial communication  to  the  proper  officer,  to  whom  information  ought  directly 
to  be  sent,  and  there  was  no  other  proof  of  any  malicious  intention,  or  of  any 
farther  publication.     The  jury  found  the  defendant  guilty. 

Lord  Ellenborongh,  G.  J.,  said,  on  motion  for  anew  trial,  as  to  the  ques- 
tion of  malicious  publication  or  not,  it  was  entirely  with  the  jury,  anoVthe 
absence  of  all  ground  for  the  representation  was  sufficient  proof  of  malice   [  992  ] 
where  ao  excuse  was  offered  in  evidence  on  the  part  of  the  defendant.     On 
the  notion  in  arrest  of  judgment,  the  Court  held  that  it  was  matter  of  libel. 

(H)  Relative  to  the  cosT?«t 
//.  W  CRIMINAL  CASES. 

I.  RELATIVE  TO  WHEN  INDICTMENTS  LIE  FOR  LIBELS. 

(A)    On  individuals.! 
1.  Rix  v.  Sumner.  M.T.  1603.  K.  fi.  1  Sid.  270.  1  Lev.  139. 

Error  on  a  judgment  on  an  indictment  for  publishing  a  libellous  letter,  be*  A  '*•'  °* 
lore  the  justices  of  peace,  at  Guildhall,  and  the  errors  assigned  were,  1st.  fnJJ^Jual 
That  it  was  duly  a  private  letter,  and  not  punishable  by  indictment.    2nd  I  jr. ;,  paB',8TOl 
If  it  were,  yet  not  before  justices  of  peace,  but  commissioners  of  oyer  and  ter-ble  by  in 
miner,  who  have  these  words  in  their  commission,  de  propaiationibus  verborum.  dietment 
And  for  both  causes,  Hyde,  Chief  Justice,  at  first  held  it  to  be  erroneous  ;  but  l*»reJne 
subsequently  Hyde  being  dead,  Twisden  Kelynge,  and  Wyndham  held  it  non- 
indictable, because  it  tended  to  a  breach  of  the  peace,  and  cognizable  before  J^ooi^ 
justices  of  the  peace,  as  well  as  before  justices  of  oyer  and  terminer. 

prove  that  the  substance  of  the  libol  charged  in  the  declaration  has  been  previously  pub* 
listed  in  a  newspaper,  end  held  not  necessary  to  lay  a  basis  for  this  evidence  by  producing 
the  newspaper;  see  Wyat  v.  Gore,  Holt,  N.  P.  299.  The  defendant  has  a  right  to  have 
jho  whole  of  the  publication  read  from  which  the  passages  chargod  are  extracts;  Cooke  v. 
tfaghes,  IB.  Jt  If.  112. 

*  See  poet,  Div.  %.  in  criminal  cases.  In  two  recent  cases  (Walker  V.  Ridgway,  E.  T. 
J827.  C,  P.;  Levy  v.  Milne,  Id.)  the  Court  of  Common  Pleas  have  expressly  declared,  that 
the  22  Geo.  3.  c.  60.  does  not  in  any  degree  affect  civil  cases,  and  that  the  jury  are  to  deter- 
mine the  fact  of  publication,  and  the  application  of  the  innuendos;  and  the  Court  the  ques- 
tion whether  the  matter  be  or  be  not  libellous. 

t  The  plaintiff  on  obtaining  a  verdict  \»  entitled  lo  full  costs,  however  small  may  be  the 
damages,  unless  the  judge  certify  under  the  statute  4S  Eliz.  c.  6;  see  ante,  tit.  Costs,  and  8 
East,  294;  1  Taunt.  400.  The  statute  31  Jac.  1.  c,  16.  as  to  actions  for  slanderous  words, 
doe*  not  apply  to  libel;  see  post,  tit.  Slander. 

X  Whenever  an  action  can  be  sustained  for  a  libel  without  laying  special  damages,  an 
indictment  will  also  lie;  5  Co.  1256. 

$  So,  of  public  bodies  of  men;  Rex  v.  Osborne,  2  Barnardiston,  I  S3. 166;  whether  the 
libel  be  true  or  false,  de  libellis  faraosis;  5  Co.  l?5ft  or  whether  it  be  published  to  third 
persons,  or  only  written  in  a  Utter  addressed  to  the  party  calumniated;  £dwarda  v.  Wooton, 
1%  Co.  35.. 


^    l 


I**  LIBEL.— lit  Criminal  Cites. 

*•**. *j*  2-  R«c  v.  Brown.  T.  T.  1706.  K.  B.  1 1  Mod.  t6. 

iVt»TnuT  ^°  •n*Mjna,*on  was  brought  for  a  libel  in  a  work  called,  " The  Cosaty 
J2Jne|h;Parioo,8  Advice  to  my  Lord  Keeper.9'  It  was  objected,  that  thia  did  not  m* 
eebjeet  of  P°rt  a  scandal,  but  in  their  natural  signification  carry  a  credit.  Suppose  an 
eriaiiaal  indictment  for  a  nuisance,  which  in  itself  is  so,  it  is  enough  to  say  so  generally  ; 
fro***  but  if  it  be  only  a  nuisance  as  it  is  accompanied  with  circumstances,  there  it 
lti\tt  1  0U*ht  t0  **  Particular*T  ■*«■!;  as  for  building  an  inn,  or  for  building  as  ion 
A  eaUka  *^  cowmmu  nocumentwn,  is  not  good,  $c  ;  2  Roll.  Rep.  345.  So  here  the 
■teaieflstt  mmill,er  of  speaking  ought  to  be  set  out. 

lag  a*  ibe       Holt,  C.  J.     The  information  will  lie  for  speaking  ironically, 
ry  ef  3.  Rax  r.  Topham.  H.  T.  1791.  K.  B.  4  T.  R.  126, 


•m  deceaa  Indictment  for  publishing  libellous  matter,  reflecting  on  the  nentory  of  a 
•*•  Mt  .  dead  person,  not  alleging  that  it  was  done  with  a  design  to  bring  contempt  eft 
aadVLeii  tne  ^am^7  °f  tnc  <l«c«*sed,  and  to  stir  up  the  hatred  of  the  King's  subjects 
aaetive  of  efainst  them,  and  to  excite  his  relations  to  a  breach  of  the  peace.  The  Court 
exciting  de  held  it  not  sustainable. 

testation  of  (B)  Of  a  seditious  nature. 

We  vices,  i.  REX  v.  Lambert.  T.  T.  1810.  N.  P.  2  Garopb.  398. 

hTtoWa"if  °  ^°  defendaat  was  charged  with  baying  published  a  libel  to  the  following 
Iwnieiiiory  *eDor  a°d  effect :  "  What  a  crowd  of  blessings  rush  upon  one's  mind  that 
la  iodiata  night  be  bestowed  upon  the  country  in  the  event  of  a  total  chance  of  system? 
hie.  Of  all  monarchs  indeed  since  tho  revolution,  the  succession  of  George  the 

A  ma*  nay  '&***&  w^l  nave  tn0  finest  opportunity  of  becoming  nobly  popular." 
iawfallydia      Lord  Ellenborough,  C.  J.,  in  addressing  the  jury,  stated  that  the  first  sen* 
abm  and     tence  of  this  passage  would  easily  admit  of  an  innocent  interpretation  that  the 
eritieiaa      mirtneaning  of  the  expression  "  change  of  system"  was  a  change  of  political 
***  "•*■.    system ;  not  a  change  in  the  frame  of  the  established  government,  but  in  the 
asTta  the    meftsures  of  policy  which  had  been  for  some  lime  pursued  ;  and  that  by  "total 
.king  and     change  of  system9'  was  certainly  not  meant  subversion  or  demolition,  the  de- 
hia  minis     scent  of  the  crown  to  the  successor  of  his  Majesty  being  mentioned  imroedi- 
tan,  provid  ately  afier.     His  lordship  then  proceeded  :  If  a  person  who  admits  the)  wisdom 
ad i  be  do  it  an<j  virtue  of  his  Majesty,  laments,  that  in  the  exercise  of  these  he  has:  taken 
Airly,  tan  m  unfortunate  and  erroneous  view  of  the  interests  of  his  dominions,  I  am  not 
wlS  deeea  prepared  to  say  that  this  tends  to  degrade  his  Majesty,  or  to  alienate  the  aflec- 
£j  aad  ra    ,i°n9  of  his  subjects.     I  am  not  prepared  4o  say  that  this  is  libellous.     But  it 
jpaet,  and   must  be  with  perfect  decency,  and  respect,  and  without  any  imputation  of  bad 
•without  id  motives.     Go  one  step' further,  and  say  or  insinuate  that  his  Majesty  acts  from 
*£****  t#     any  Pftrt'*l  or  corrupt  view,  or  with  an  intention  to  favour  or  oppress  any  indi* 
lofrapVor  Tlaua^  of  c^aM  °^ men»  and  it  would  become  most  libellous.     Upon  theaocowi 
improper    eentence,  after  stating  that  it  was  tnore  equivocal,  and  telling  the  jury  that 
.motive.'     they  must  determine  what  was  the  fair  import  of  the  words  employed,  not  ie 
[  234  ]  the  more  lenient  or  severe  sense,  but  in  the  sense  fairly  belonging  to  them,  mud 
which  they  were  intended  to  convey,  Lord  Ellenborougk  proceeded  :  Now  do 
these  words  mean  that  his  Majesty  is  actuated  by  improper  motives,  or  thai 
his  successor  may  render  himself  nobly  popular  by  taking  a  more  lively  inter* 

*  But  if  a  man  curse  the  King:  wish  him  ill;  give  oat  ocandalous  stories  concerning  him; 
see  Rex  v.  Harvey,  St  al.  2  B.  ami  C.  <  57;  3  D.  and  R.  464;  or  do  any  thing  that  may  lesees 
him  in  the  esteem  of  his  subject*  inny  weaken  his  government  or  may  raise  jealousies  between 
him  and  hi*  people;  or  if  he  deny  the  King's  right  to  the  throne,  in  common  and  unadvised 
discourse  (for  if  it  bo  by  advisedly  speaking,  it  amounts  to  premuiwre)-*-all  theaa  are  sedi- 
tious; 4  Bla.  Com.  123.  In  Rex  V.  Tuchin  (5  St.  Tr.  532:  Holt,  424.),  Lord  Holt  aaid, 
that  if  men  shall  not  be  called  to  account  for  possessing  the  people  with  on  ill  opinion  of 
the  government,  no  government  can  subsi.it.  Nothing  can  be  worse  to  any  government  tbaa 
to  endeavour  to  procure  animosities  as  to  the  management  of  it:  this  has  always  been  look- 
ed upon  as  a  crime,  and  no  government  can  be  safe  unless  it  be  puntuhed.  And  Lord  Ellen- 
borough  in  Rex  v.  Cobbolt  (Holt  on  Libel,  114;  Stark,  on  Libel,  529),  said,  that  if  a  pub- 
lication to  alienate  the  affections  of  the  people,  by  bringing  the  government  into  die  esteem, 
whether  the  expedient  resorted  to  ridicule  or  obloquy,  the  writer,  publisher,  Itc.  are  punish- 
able; and  whether  the  defendant  really  intended  by  his  publication  to  alienate  the  affection* 
of  the  people  from  the  government  or  not.  is  not  malarial.  If  the  publication  be  calculated 
to  have  that  effect  it  is  a  seditious  libel;  Rex  t.  Burdett,  4  Bant,  and  Aid.  95;  Rex  a%  Harre/ 
aad  a),  supra* 
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ent  in  the  welfare  of  \jia  subjects  ?  Such  sentiments,  as  it  would  be  most  mte* 
obievous,  so  it  would  be  most  criminal  to  propagate.     But  if  the  passage  only 
means  that  bis  Majesty,  during  his  reign,  or  any  length  of  time,  may   have 
taken  an  imperfect  view  of  the  interests  of  the  country,  either  respecting  our 
foreign  relatione,  or  the  system  of  our  internal  policy  ;  if  it  imputes  nothing 
but  honest  error  without   moral  blame,  I  am  not  prepared  to  say  that  it  is  ft 
libel.     And  again,  towards  the  conclusion  of  his  address  his  lordship  said  : 
The  question  of  intention  is  for  your  consideration  >  you  will  not  distort  the 
words,  but  give  them  their  application   and  meaning  as  they  impress  your 
minds.     What  appears  to  me  most  material  is  the  substantive  paragraph  itself ; 
and  if  you  consider  it  as  meant  to  represent  that  the  reign  of  his  Majesty  is  the 
only  thing  interposing  between  the  subjects  of  this  country  and  the  possession 
of  great  blessings  which  are  likely  to  be  enjoyed  in  the  reign  of  his  successor, 
and  thus  to  render  his  Majesty ,s  administration  of  bis  government  odious,  it  is 
a  calumnious  paragraph,  and  to  be  dealt  with  as  a  libel.     If,  on  the  contrary, 
you  do  not  sec  that  it  means  distinctly,  according  to  your  reasoning,  to  impute II  "  aow#T. 
any  purposed  maladministration  to  his  Majesty,  or  those  acting  under  him,  but  '^"whlTtli 
may  he  fairly  construed  as  an  expression  of  regret  that  an  erroneous  view  haser  the  mars* 
been  taken  of  public  affairs,  I  am  not  prepared  to  say  that  it  is  a  libel.     There  writing  of 
bare  been  errors  in  the  administration  of  the  most  enlightened  men.  ■  libel  with 

Su  2  Ca  mpb.  398.  "?tenJ  ,0  •* 

9.  Rex  v.  Bunnrrr.  T.  T.  1820.  K.  B>  3  B,  8t  A.  717.  ™*  ~w* 

Defendant  was  indicted  for  publishing  a  libel  in  the  county  ofL.     The  wri-,empl  0f 
ting  was  dated  from  that  county,  and  the  defendant  was  seen  there,  both  onth<  king'* 
the  day  of  the  date   and  the  following,  and  the  letter  was  received  by  A.  and  govern 
B*  ,in  the  cpunty  of  M.,  open,  accompanied  with  written  directions  to  B.  to  for-!**"1  b*  •» 
ward  it  to  A.  for  publication.     The  judge  doubted  whether  this  was  evidence  Jjjjjjj,  J^ 
to  go  to  the  jury  of  an  actual  publication  in  L.  j»ora  pab|j 

— — — nation. 

II.  RELATIVE  TO  WHEN   INFORMATIONS    LIE  FOR   LI-  \  »6  1 
BELS,  WHEN  GRANTED  OR  REFUSED. 
(B)  When  granted  or  refused. 
(a)  For  libeh  on  individuals! 
I.  Rex  v.  Jenour.  M.  T.   1740.  K.  B.  7  Mod.  400. 
Motion  was  made  for  an  information  against  the  defendant,  for  printing  and  Inforaia 
publishing  a  libel  against  the  East  India  Company   in  an  advertisment,  in  *UjIJJ*r,n« 
paper  called  ttoe  Daily  Advertiser,  dated  October  8th,  1739,  No.  27  17,  in  the^i^IJSatt 
words  following:  "  Whereas  an  East  India  Director  haB  raised  the  price  of  m«  fi^t  is 
green  tea  to  an  extravagant  rate,  the  same  gentleman  being  also  concerned  dia  Coup* 
with  the  Swedish  feast  India  Company,  the  English  proprietors  hope  he  will  nJ»  ahao' 
find  some  measure  to  raise  bobea  tea  in  Sweden,  that  the  Company  may  have  !he  nbel 
nn  opportunity  to  ship  off  some  of  their  bad  bohea  tea,  instead  of  having  itj^n^j  0»? 
burnt  as  usual."    A  rulo  was  obtained  to  shew  cause  why  an  information |J\© a*  in 
should  not  be  granted  ogakiBt  the  defendant  for  printing  and  publishing  adttiaeslet 
ItbeJ  against  the  directors  of  the  East  India  Company.  rseto*** 

Per  Cvr*  It  Is  not  insisted  that  the  matter  of  the  advertisment  does  not 
import  what  is  libellous;  it  charges  somebody  with  being  concerned  in  the  Swe~ 
dish  East  India  Company,  which  is  certainly  a  reflection  upon  the  person  who 
if  said  to  have  acted  so.  The  rule  is  for  the  defendant  to  show  cause  why  an 
information  should  not  be  61ed  against  htm  for  a  libel  upon  the  directors  of  the 
Cast  India  Company;  and  it  is  objected  to  as  not  being  a  libel  against  all  of 
tbem;  but  the  advertisment  seems  equally  applicable  to  every  one  of  the  direc- 
tors. Where  a  paper  is  printed,  equally  reflecting  upon  a  certain  number  of 
people,  it  reflects  upon  all;  and  readers,  according  to  their  differed  opinions, 
may  apply  it  so.  It  has  been  the  rule  of  this  Court  always  to  endeavour  to 
prevent  libels  npon  societies  of  men.  Where  the  persons  reflected  upon  are 
ffuile  unknown,  the  Court  will  not  grant  an  information.     In  the  Jews's  case, 

*  So,  for  asnding  a  Urlter  wherein  tho  witrjs  "you  are  a  scoundrel,  and  liavo  defraottai 
jhe  K.iogef  bin  d«tj;"  Rex  t.  PownireU,  Kob*  58. 
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Rex  v.  Osbourne,  trinity  Term,  5  Geo.  2;  2  Barn.  K.  ft.  138.  166,  thr 
Court  held,  that  for  the  printing  such  an  account  of  the  Jews  aa  would  t6ndto> 
make  people  believe  them  so  barbarous  aa  to  burn  a  woman  and  her  child,  be- 
cause it  was  begot  by  a  Christian,  was  sufficient  ground  for  an  information. 
Now,  as  this  is  equally  applicable  to  all  the  directors,  the  readers  mar  eqnaHr 
apply  it  to  any  one,  which  is  the  inconvenience  the  Court  always  endeavour  to 
prevent.  If  a  man  say  "  A. ^B.,  C,  and  twenty  more  (naming  themj,  are, 
some  of  them,  guilty  of  publishing  a  libel,"  we  think  an  information^  would  lie 
for  it;  and  as  this  upon  the  face  of  it,  amounts  to  a  libel,  we  think  the  court 
ought  to  grant  an  information. 
[  226  ]  2.  Rex  v.  Dgnnison.  H.  T.  1772.  K.  B.  Lofll.  148. 

8o  it  wai        On  a  motion  for  an  information,  groonded*against  the  defendant  for  a  letter 
.     *5cui     accusing  a  a  noble  lord,  inter  chrislianos,  inttonrinandijlagitii,  et  quod  nonproficH 
Saina^of  ,c*re*     ^ne  ^etter  was  fi"N  °*"  scandalous  matter,  and  expressed  great  cob*- 
an  nnnator  plamt  of  injury,  and  threatened,  if  driven,  to  bring  matters  to  light  which 
al  crime,    would  make  this  climate  very  disagreable  to  his  lordship;  that,  from  attachment 
to  the  family  he  does'  it  with  reluctance,  and  from  obligations  to  bis  lordship. 
How  must  his  lordship  bltfsh,  he  asks  him,  and  how  must  the  world,  if  he 
should  divulge  his  lordship  solacing  himself  with  his  menial  servants?  If  these* 
detestable  practices  should  be  disclosed,  what  would  be  the  consequence  ?    Her 
requires  an   indemnification  for  all  his  expences,  and  a  good'  title  in  law  to  he 
made  for  a  house,  which  he  says  his  lordship  had  promised  to  let  him  for  twenty  i 
oite  yedrs,  and  requires  further  indemnification  for  the  iujury  done  to  his  char- 
acter.    Lord  Mansfield.     I  am  sorry  to  see  these  fruits  of  conversion:  This? 
man  was  a  confessor  to  his  lordship.     (Then  his  Lordship  stated  the  crime 
charged  as  perpetrated,  or  at  least  attempted.)     In  this  mode  of  application1, 
even  justification  of  the  truth  of  the  fact  will  not  do.     This  man,  if  he  had*  tint 
been  a  convert,  is  still  liable  to  be  called  a  Jesuit  from  his  manner  of  defender', 
saying,  "  by  means  exclusive  of  confession;"  what  does  that  imply?  That  bis 
lordship  has  been  guilty  of  very  indecent  practices.     Why  does  not  fie  spe'ak 
out?  It  is  true,  this  is  an  application  for  an  extraordinary  remedy;  and  there- 
fore the  Court  will  not  grant  it  lightly.     But  they  will  do  justice,  and  therefore 
(hey  will  not  withhold  it  if  the  nature  of  the  case  requires  it.     As  to  the  case 
of  challenges,  where  it  appeared  that  the  challenger  brought  an  information 
tfgainstthe  party  accepting,  there  the  Court  would  not  grant.     In  the  case  of 
a  man  convicted  of  selling  ale  without  licence,  there,  on  legal  conviction,  the' 
man  not  being  able  to  say  he  was  not  guilty,  the  Court- would  not  grant  such  a 
remedy  for  informality  only.    Besides,  for*  argument  sake,  admitting  the  crime- 
here  is  a  letter  to  extort  money  to  compromise  a  felony.     As  to  the  objection 
to  his  lordship  not  answering,  here  is  an  accusation'  so  general  that  it  hardly 
admits  of  a  direct  answer,  because  there  was  no  saying,  especially  if  his  loreV 
ship  be  innocent  what  was  to  be  charged.     Let  the  rule  be  made  absolute. 
3.  Rex  v.  Kinnersly.  T.  T.  1761 .  K.  B.  1  H.  Bl.  29*. 
And  far  Motion  for  an  information  against  the  printer  of  Lloyd's  Evening  Post2,  for 

printing  aa  a  ludicrous  paragraph  giving  an  account  of  the  Earl  of  Clarickard's  marriage' 
account  of  wjtn  an  ac(fe88  at  Dublin,  and  appearing  with  her  in  the  boxes  with  jewels, 
maniac*11"  8tc*  Poun8el  shewed  for  cause:  1st.  That  Lord  Clanrickard  was  not  a  peer 
between  an  °f  Great  Britain;  itd  non  allocatur,  for, 

attreM  and  Per  Cur.  As  he  is  sworn  to  be  a  married  man,  it  vi  a  high  offence  evetf 
■  married  against  a  commoner.  If  was  dbjected,  Sndly.  That  this  paragraph  waa  taken 
toan*  from  another  paper,  against  whose  printer  informations  had  been  also  moved. 

[  227  ]  Srdly.  That  in  his  next  paper,  defendant  had  voluntarily  made  a  public  recant- 
ation ;  sed  non  allocatur.     The  Court  said,  it  is  high  time  to  put  a  stop  to  thir 
Bo,  for  hold  intermedlin£  in  private  families. — Rule  made  absolute, 
tag  ap  the  4.  Rex  v.  Benfield.  E.  T.  1769.  K.  B.  2  Burr.  984. 

ftroaecntor  «ph^  information  charged  the  defendant  with  most  unlawfully,  unjustly ,- 
or  reflect8'  w'CKedly>  nn&  maliciously  devising,  designing,  contriving,  and  intending  to* 
in*  on  his  represent,  suggest,  and  make  it  be  believed  that  J.  C.  was  a  dishonest,  im~ 
cbildtea*    moral*,  and  ilr-disposed  person;  and  that  the  said  Jane  C.  waa  a  lewd,  wantony 
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tolute,  disorderly,  and  ill-disposed  person,  and  bed  been  guilty  of  inconti- 
fteacy,  lewdness,  debauchery,  tiAd  fornication;  and  also  to  make  it  be  believed 
tad  thought  that  she,  the  said  Jane  C  had  been  got  with  child  of  a  bastard,  and 
had  been  delivered  of  a  bastard  child  at  London  in  order  to  conceal  the  birth 
thereof;  and  also  advising  and  contriving  most  unlawfully  and  unjustly  to  hurt 
and  injure  them,  the  said  J.  C.  and  Jane  C,  in  their  good  name,  fame,  credit 
character,  and  reputation;  and  to  expose  the  said  J,  C.  and  Jane  C.  xa 
shame,  infamy,  scandal,  and  dishonor;   and  to  bring  them  into  disgrace,  ha- 
tred and  contempt  with  all  the  liege  subjects  of  our  said  present  Sovereign 
Lord  the  King,  knowing  them  the  said  J.  C.  and  Jane  C;  and  the  sooner  to 
complete,  perfect,  and  bring  into  effect  their  most  unlawful,  wicked,  and  Un- 
ite purposes  as  aforesaid,  they,  the  said  defendants,  in  the  public  street  and 
JKiog's  common  highway  there,  before,  and  near  unto  the  dwelling-house  of 
him  the  said  J.  C.  with  loud  voices,  and  in  public,  open,  and  ludicrous  man- 
Jb0r,  in  the  presence  and  hearing  of  divers  liege  subjects  of  our  said  present 
Sovereign  Lord  the  King  did  unlawfully,  wickedly,  and  maliciously  sing,  say 
apeak,  utter,  publish,  and  pronounce,  and  did  cause  to  be  sung,  said,  spoken' 
tittered,  published,  and  pronounced  divers  other  false  scandalous,  and  mali- 
cious obscene  songs,  verses,  and  matters  of  and  concerning  (he  said  J.  Q{ 
and  Jane iC,  greatly  reflecting  upon  the  characters  and  reputations  of  their? 
the  said  J.  C.  and  Jane  C;  in  one  of  which  libellous  songs  of  and  concerning 
the  said  Jane  C,  were  contained  divers  false,  scandalous,  infamous,  and  ma- 
licioas  words,  matters,  and  expressions,  aocording  to  the  tenor  following,  that 
is  to  say,  &c     The  defendants  were  found  guilty.     Motion  in  arrest  of judg- 
ment, on  the  ground  that  an  information  or  indictment  will  not  lie  for  publish- 
ing two  distinct  libels  upon  two  distinct  persons  any  more  than  an  indictment 
will  lie  for  an  assault  upon  two;  and  that  such  indictment  is  not  good  Was  deter- 
mined in  this  court  in  Tr.  1730.  4  Geo.  2.  in  the  case  of  Rex  v.  Clendon,  repor- 
ted in  2  Strange,  870.  and  2  Ld.  Raym.  1572.     The  reason  is,  because  these 
are  distinct  offences,  and  require  different  and  distinct  judgments,  and  may  re* 
quire  differenUand  distinct  fines;   and  therefore  they  cannot  be  joined  in  one 
and  the  same  indictment,*  but  there  ought  to  be  a  several  indictment  for  each. 
The  libel  upon  J.  C.  was  an  absolute  distinct  and  quite  different  libel  from 
that  on  Jane  C.     To  which  is  answered  by  the  counsel  for  the  prosecutors 
that  the  cases  cited  are  distinct  offences,  whereas  the  whole  of  this  is  but  one   [  ^  ) 
Angle  offence.      And  as  to  ihe  case  of  Rex  v.  Clendon,  there  is  in  Wests 
Symboleography  a  precedent  of  an  indictment  against  one  for  assaulting  and 
beating  two  in  the  highway,  to  the  intent  to  have  killed  or  robbed  them;  Part 
2,  tit.  Indictment,  191.      The  Court  thought  this  objection  had  received  a 
sufficient  answer  in  both  respects,  for  they  looked  upon  this  to  be  one  offence: 
ihe  gist  of  thfc  charge  is  singing  these  songs  in  the  manner  and  the  intent 
charged  in  the  information,  and  singing  them  at  the  father's  door  with  intent  to 
discredit  him  and  his  children,  and  disturb  his  domestic  peace  and  comfort. 
And  as  to  the  case  of  the  King  v.  Clendon,  2  Strange,  870;  2  Ld.  Raym. 
1572;  (hey  treated  it  as  a  case  that  was  not  well  considered,  and  held  it  notS"' I1*     . 

5.  Rex  v.  Wright.  T.  T.  1799.  K.  B.  8  T.  K.  2S>3.  ^nt  a 

•   Motion  for  a  criminal  information  against  a  bookseller  for  pf  inting  a  report  criminal  in' 
of  the  House  of  Commons,  wnich  reflected  on  the  character  of  an  individual,   formation 

Per  Cur.     First,  it  is  staid,  that  the  report  of  thejHouse  of  Commons  is  it-for  priming 
■elf  Unjustifiable,  inasmuch  as  it  imputes  a  crime  to  the  prosecutor,  and  de- Jh^^rocee 
drives  him  of  his  privileges.      It  is  said,  that  this  report  charges  nira  with  jj™  m  tmy 
being  guilty  of  high  treason,  notwithstanding  a  verdict  of  the  jury  had  ascer-  Houm  of 
tainea  hie  innocence.     But  that  is  not  the  fair  import  of  the  paragraph.     It  is&ommooa, 
possible  that  a  man  may  have  views  hostile  to  the  government  and  constitution  though  it 
vf  the  kingdom,  without  being  guilty  of  high  treason,  especially  of  the  partic-  ^^Jlaw 
Qlar  treason  imputed  to  the  persons  there  mentioned.     It  does  not,  therefore,  0D  ibecha* 
fellow,  that  this  report  charges  those  persons  with  the  same  crime  of  which  aoter  of  aaf 
they  have  been  before  acquitted;  but  the  chief  ground  taken  by  the  proaecu-iadrridatfc 
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for1*  counsel  is,  that,  though  the  report  of  the  House  of  Commons  cannot  it- 
self be  considered  a  lib^l,  yet  the  defendant,  not  acting  under  the  authority  of 
the  House,  may  be  indicted  for  publishing  it,  with  a  view  to  general  circula- 
tion. It  has  been  said,  that  ihe  publication  of  the  proceedings  of  courts  of 
justice,  when  reflecting  on  the  character  of  an  individual,  is  a  libel;  to  support 
wliich  position  the  case  of  Waterfield  v>  the  Bishop  of  Chichester,  2  Mod. 
118.  has  been  cited;  but  on  examining  that  case,  it  appears  that  the  charge 
there  was  that  the  plaintiff  had  not  published  a  true  account. 

6.  Rex  v.  Masters.  H.  T.  1754.  K.  B.  Say.  122. 
So,  against  Upon  a  rule  to  show1  cause  why  an  information  should  not  be  riled  for  a  libel 
a  printor  Upon  j^m  g ^  jt  appeared  that  A.  S.  was  a  married  woman,  and  that  the  defend- 
wlJ°..h*dd  airt,  vrho  was  a  printer,  had  printed  and  published  an  advertisement,  which 
an  adter  was  nottr  complained  of  as  a  libel,  at  the  request  of  her  husband,  in  order  to 
tbcirieot  reclaim  her.  The  Court  said:  a  husband  has  a  right  to  publish  an  adtertise- 
concerning  ment  concerning  his  wife:  and  it  must  be  a  very  strong  case  indeed  in  which 
a  married  this  Court  will  give  leave  to  file  an  information  for  a  libel  against  the  prnter 
woman  by  Qf  fne  advertisement. 

bMband116'8-  Rex  v-  Bickerton.  H.  T.  1721.  K.  B.  Stra.  498.  S.  P.    Kex  t.  Drapes. 
|  229 'i  E.  T.   1808.  K.  B.  3  Smith,  391. 

Nor  ean  an  On  motion  for  an  information  for  a  libel  in  advertising  that  one  Maddox,  aa 
information  apothecary,  had  personated  Dr.  Crow,  a  physician,  and  wrote  and  took  bis 
be  obtained  fee,  (which  the  apothecary  did  not  pretend  to  deny),  the  Chief  Justice  dechtr- 
whoretho  ed,  that,  though  truth  be  no  justification  for  a  libel,  as  it  is  for  defamatory 
theUbet  °  wo*^*i  7e*  *l  w*^  De  sufficient  cause  to  prevent  the  interposition  of  the  Court 
are  tree,  in  this  extraordinary  manner,  and  induce  them  to  leave  it  to  the  ordinary 
Course  of  justice  before  a  grand  jury.  Whereupon  the  rule  for  an  information 
wus*  discharged.     See  ante,  til.  Information. 

8.  Rex  v.  Haswell  and  Rex  v.  Bate.  E.  T.  1780.  K.  B.  1  Dottg.  5OT. 
Rex  v.  Smiles.  M.  T.  1779.  K.  B.  1  Doug.  284. 
Hence,  itu  Rule  to  show  cause  why  an  information  should  hot  be  filed  against  H.,  as 
an  invaria  printer  of  the'  newspaper,  called  the  "  Morning  Post,"  of  the  25lh  of  Feb- 
blerale  not  ruary?  i780.  for  a  libel  inserted  in  that  paper.  The  libel  was  in  the  form  of 
information  <lue"es  addressed  to  the  prosecutor.  It  imputed  to  him  a  variety  of  treason- 
for  a  libel  aD'ea  practices  and  designs,  and  accused  him,  among  other  things,  of  having 
without  an  in  his  speeches  in  the  House  of  Lord?  opposed  the  increase  of  the  military 
excnlpato  strength  of"  the  kingdom,  in  order,  by  preventing  such  increase,  to  facilitate  a 
ry  affidavit,  descent  in  this  country  by  the  French;  charging  him  also  with  having  co»- 
veyed  intelligence  to  the  ministers  of  France.      The  rule  was  granted  on  a 

jotnt  affidavit  of  the  Duke  of  R /  and  another  person.      The  Duke  swore 

(hat  he  believed  himself  to  be  the  person  meant  in  the  libel,  and  that  it  con- 
tained false,  scandalous,  and  malicious  aspersions,  and  insinuations  against  him. 
The  other  deponent  spoke  to  the  fact  of  having  bought  the  paper  containing  the 
liber  at  H.'s  shop.  Lord  Mansfield  now  said  he  was  aware  of  an  objection 
to  which  this  application,  as  well  as  that  against  H.,  was  liable.  The  prose- 
ecutor,  in  his  affidavit,  had  not  specifically  denied  the  particular  charges 
contained  in  the  libel,  and  this  was,  in  general,  expected  by  the  Court  before 
they  would  interpose  by  way  of  information.  But  his  lordship  said,  it  had 
occurred  to  him  that  the  nature  of  the  libel  was  such,  that  it  might  perhaps  be 
an  exception  to  the  general  rule.  It  contained,  besides  allegations  of  partic- 
ular acts  of  a  very  foul  and  treasonable  nature,  general  charges  of  treason, 
and  also  imputations  of  treasonable  language  held  by  the  prosecutor  in  the 
debate  in  the  House  of  Lords.  That,  as  to  what  was  supposed  to  have  been 
said  by  his  grace  in  parliament,  it  was  certainly  unnecessary  to  answer  by 
affidavit,  because  what  passes  there  can  be  questioned  no  where  else;  Bui 
of  Rights  I  W.  &  M.  seas.  2.  c.  2.  And  general  imputations  do  not  seem 
to  fall  within  the  rule  which  requires  a  denial  of  the  facts  charged.  His  lord- 
ship, however,  added,  that  if  there  should  be  a  difference  of  opinion  on  this 
subject,  the  defect,  which  was  only  in  point  of  form,  might  easily  be  cared  ay 
a  supplemental  affidavit.  # 
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!>.  Rex  t.  Wright.  T.  T.  !8!8.  K.  B.  2  Chit.  162.  [  tdO  1 

It  was  moved  for  a  criminal  information  on  the  prosecution  of  A.  against  And  the  am 
the  defendant,  as  the  publisher  of  a  Sunday  newspaper,  called  the  Postcript,  df yi}  m** 
charging  the  prosecutor  with  having  ravished  B.  at  his  own  Castle,  during  J*1™^ 
her  honeymoon,  he  being  intoxicated,  and  going  into  her  room  in  ihe  dark,*|J*clmifet 
where  she*  received  his  embraces  as  her  husband.     The  counsel  produced  an  unless  the  * 
affidavit  of  the  prosecutor's  negativing  lite  charges.     In  order  to  found  his  p«rty  libel 
notion,  the  affidavit  swore  that  the  prosecutor  did  not  .go  into  her  room  against  ™  *** 
her  will.    The  Court  thought  this  was  not  a  sufficient  negative,  and  added,  that  JjJJ  *d£™ 
they  always  require  a  directnegative;  this  being  the  constant  rule,  and  always  oe  general 
strictly  attended  to,  except  when  the  party  was  abroad  or  the  charge  was  so 
general  that  it  could  not  be  answered. 

(6)  For  libels  of  a  seditious  nature, 
t.  Kiko  v.  Kadk.s.  E.  T.  168G.  K  B.  2  Show.  468. 

E.,  the  defendant,  was  tried  at  the  bar,  on  an  information  for  commenting  J.1"0""* 
on  a  book,   in  which  wen*  several  sentences  and  clauses  which  formed  the  Jd"©*™"* 
Kb»l.      It  was  moved  in  arrest  of  judgment,  that  here  was  not  a  sufficient  menting  oa 
charge  upon  htm,  for  that  it  was  not  averred  that  ho  either  read  or  knew  the  *  book  in 
sentences  to  be  therein;  and  Vaux's  case,  see  4  Co.  44;  and  the  case  of  Sir  whicbtheie 
John  Ashley,  see  3  Cro.;  1  Sid.  240,  were  cited.     It  was  answered,  that  the  Te"V  e/#r 
King  was  always  present,  and  any  one  might  prosecute  for  the  King.     But  *       ttl0M 
afterwards,  in  another  term,  all  exceptions  were  waved,  and  upon  the  defen- 
dant's submission  he  was  fined  one  hundred  pounds. 
2.  Rax  v.  Harvey.   M.  T.  1823.  K.  B.  3  D.  &  R.  464;   S.  C.  2  B.  &  C. 

257. 

Information  for  falsely  and  maliciously  publishing  a  libel  concerning  the  ?°,  ***  ■*** 
King,  by  giving  it  out  that  his  Majesty  was  afflicted  with  mental  derange-  Vl*  .l  ^   " 
meat.     After  a  verdict  of  guilty  having  passed  against  the  defendant;  it  was  wa,  affoi 
resolved,  first,  to  assert  falsely  of  his  Majesty,  or  any  individual  that  labours  ed  with 
under  the  affliction  of  mental  derangement,  is  a  criminal  act,  and  a  malicious  mental  de 
intention  may  be  inferred  from  the  mere  fact  of  publication,  unless  evidence  rangeinent; 
is  given  by  the  defendant  to  rebut  such  inference;  and,  secondly,  that  such 
an  assertion  concerning  the  King,  being  in  itself  mischievous  to  the  public, 
is  an  indictable  offence,  without  any  allegation  or  direct  proof  of  a  malicious 
intention. 

3.  Rex  t.  Woodfall.  M.  T.  1773.  K.  B.  Loflt.  776. 

Indictment  for  a  libel  on  the  revolution,  and  on  the  persons  of  King  Wil-  j**1  reV?~ 
liam  and  Queen  Mary.     It  was  argued  by  the  counsel  for  the  defendant,  that  objections 
barely  to  attack  the  government  is  a  scandalous  and  seditious  libel.      The  D|«  pastag 
counsel  said  he  could  not  separate  from  the  idea  of  a  seditious  libel  the  ten-es  contain 
dency  to  excite  sedition.      It  may  be  on  very  slippery  ground;  being  not  go  mere  reflee 
versed  in  the  niceties  as  to  be  able  to  pronounce  positively;  but  it  may  be  ta-  {jJ^'^J^ 
ken,  there  is  no  certain  definition,  from  the  nature  of  the  thing,  what  shall  be  me|*>  ^ 
a  libel.     That  will  be  so  at  some  times  which  is  not  at  others;  but  that,  in  not likely 
general,  a  libel  must  be  calculated  to  excite  sedition.  to  excite  as 

Lord  Mansfield,  C.  J.,  said  to  the  gentlemen  of  the  jury,  this  is  a  paper  dilio»- 
charged  in  the  information  as  a  false  and  seditious  libel  on  the  revolution.    L  -*31  J 
The  revolution  is  the  base  on  which  the  present  constitution  rests;  if  that  fall. 
the  whole  superstructure  falls  with  it,  and  all  the  blessings  that  have  been  and 
are  enjoyed  in  consequence  of  it.     It  does  not  follow  that  the  libel  must  be  so 
clearly  written  as  to  havo  its  effect;    the  dullness  of  the  author,  or  the  good 
sense  of  the  readers,  with  the  firmness  of  the  government,  may  all  equally 
frustrate  this;  but  the  author  is  none  the  less  criminal  for  doing  all  the  mischief 
he  could,  and  intending  more.    If  you  find  it  arraigns  King  William  the  Third 
and  Queen  Mary,  not  in  personal  character,  but  as  dethroning  their  father;  aa 
*    #      an  unjust  and  wicked  act,  this  certainly  arraigns  the  revolution. 
(c)  For  Ubels  on  administration  of  justice  and  on  judicial  offences. 

Rw  V.  Whitb.  E.  T.  1808.  N.  P.  1  Cowp.  359..n.;  S.  P.  2  T.  R.  199.      informs 

Information  against  the  proprietor  and  printer  of  a  Sunday  newspaper,  cal-  turn  wiU 
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lie  fdr  pub  led,  "The  Independent  Whig,"  for  a  libel  against  Mr.  Justice  Le  Blanc1  auel 
Ji^hing  an  tne  jurV)  before  whom  the  captain  of  a  merchant  ship  had  been  tried  for  raor- 
inactive  a  der  at  ^  Qjd  j3aj|ev.  The  libel  affirmed  the  prisoner  to  hare  been  guilty 
urice  and  °f  murdering  one  of  his  crew,  and  in  a  gross  and  abusive  style  censured  the 
juries,  with  judge  and  jury  for  acquitting  him.  It  was  contended  on  the  part  of  the*  de- 
a  view  to  fendant,  that  every  one  has  a  right  to  canvass  the  proceedings  of  a  court  of 
bring  into  justice,  and  that  the  article  complained  of  was  a  fair  exercise  of  thai  right. 


•(upicioQ         Grose,  J.,  said,  it  was  lawful  with  decency  and  candour  to  discuss  the  pne- 

tempuL    P"6^  of  tne  verdict  of  a  JUI7>  or  tne  decbions  of  a  judge;  and  if  the  defen> 

adminittrt  dants  should  be  thought  to  have  done  no  more  in  this  instance,  they  would  tie 

tion  of  jm  entitled  tp  an  acquittal;  but,  on  the  contrary,  they  had   transgressed  the  law, 

tieo.  and  ought  to  have  been  convicted,  if  the  extracts  from  the  newspaper  set  out 

in  the  information  contained  no  reasoning  or  discussion,  but  only  declamation 

and  invective,  and  were  written,  not  with  a  view  to  elucidate  the  truth,  hut  to 

injure  the  characters  of  individuals,  and  to  bring  into  hatred  and  contempt  the 

administration  of  justice  in  the  country. 

I  232  ]    III.  RELATIVE  TO  TAKING  PARTY  INTO  CUSTODY  FOR. 
1,  Butt  v.  Conant.  H.  T.  1820.  C.  P.  4.  Moore,  195;  S.  C.  1  B.  &  B,  549; 

S.  C.  Gow.  84. 
A  jaetiee  of     The  defendant  was  the  chief  magistrate  of  the  ppoIice  office,  Bowstreet* 
the  peace    jt  appeared  that  on  the  6th  of  March,  1817,  he  granted  his  warrant  for  the  ap- 
formatioa    Prehension  of  the  plaintiff  for  having  published  two  scandalous  libels  against 
or  indict      the  late  Lord   Ellenborough  and  Lord  Castleroagh.     On  the  day  following 
ment  foend  the  issuing  of  the  warrant  the  plaintiff  was  apprehended  and  carried  before 
has  jarudio  the  defendant,  who  required  him  to  give  bail  for  his  appearance  to  the* 
tjon  to  issue  charge     preferred   against  him,  but    which    the     plaintiff    refused.      The> 
Jj1^""111  defendant  in  consequence  of  such  refusal,  committed  the  plaintiff*  to  New- 
bend  a  par  8ate>  where  he  was  confined  for  the  period  of  a  month  or  five  weeks.     On 
ty  charged  the  part  of  the  defendant,  the  informations  and   libels  were  proved,  but  the 
pn  oath       plaintiff  dispensed  with  the  necessity  of  having  them  read, 
with  pub         Dallas,  C.  J.     The  question  in  this  case  is,  whether  the  arrest  and  deten- 
jwhinf  a  h  t|-on  ke  un|awfu|      The  plaintiff  complains  of  having  been  illegally  apprefaen- 
guire  aim   ?ed  and  imprisoned;  to  which  the  defendant  answers,  that  an  information  be-v 
to  find  bail.  'ng  lodged  before  him  in  his  character  of  magistrate,  of  the  plaintiff  having 
published  and  circulated  libels  of  a  malignant  description,  he  issued  his  war- 
rant to  apprehend  him;  that  the  plaintiff  being  apprehended  under  that  wars 
rant,  and  haying  refused  to  find  bail,  was  by  his  -f the  defendant's)  authority, 
committed.     The  defendant  insists,  that  in  point  of  law  he  had  a  right  thus  to 
act;  and  if  that  proposition  be  true,  it  certainly  was  his  doty  to  have^MroeeeeV 
ded  in  the  manner  in  which  he  has  done.     This,  therefore,  gives  rise  to  the 
principal  point  in.  the  cause,  as  it  is  contradistinguished  from  the  question  of 
damages,' which  question  cannot  here  arise,  if  what  the  defendant  contends  be* 
correct;  and,  confining  myself  to  this  case,  I  think  that  the  defendant,  for  li- 
bels of  this  description,  had  a  right  not  only  to  apprehend  the  plaintiff,  but  to 
commit  him,  on  his  refusal  to  find  bail.     If  the  power  of  apprehending  and  of* 
pommitting  for  the  publication  of  a  libel  be  a  dangerous  power  when  entrusted 
to  a  magistrate,  it  is  for  the  legislature  to  dispossess  him  of  it.     The  question 
now  to  be  considered  is,  what  is  the  existing  law?     If  the  law  establish  in  the 
magistrate  the  existence  of  the  power  which  the  defendant  claims,  it  is  the 
fluty  of  eyery  magistrate  to  exercise  it,  and  it  is  totally  immaterial  when  that 
f°wer  ***  first  communicated.     It  is  said,  however,  that  no  adjudged  instance 
is  to  be  found  in  which  the  question  ha*  occurred,  and  in  which  the  existence 
or  the  authority  assumed,by  the  defendant  has  been  acknowledged  and  -estab- 
lished. Of  any  such  instance  I  am  not  aware;  but  the  received  and  establish- 
ed practice  goes  far  to  ascertain  the  right  of  exercising  Jhat  authority.    Itfcav 
not  been  contended  that,  on  the  ground  of  unfitness  magistrates  are  excluded 
from  the  exercise  of  such  a  power;  but  the  power  was  s^id  to  be  exclusively 
confined  to  the  secretary  of  state.    When,  however,  it  is  admitted,  ft*  ftt  faa* 
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ween,  that  the  right  of  exercising  this  power  13  vested  in  a  socrctnry  of  state,  \  233  J 
the  origin  of  the  right  is  not  discoverable,  although  probably  it  arose  from  the 
special  mandate  of  the  King.  The  present  case  need  not  be  embarrassed 
with  the  question,  whether  or  not  K  were  politic  to  permit  the  executive  part  of 
the  government  to  assume  to  itself  jurisdiction  in  the  case  of  a  libel?  it  is  suf- 
ficient if  the  power  of  doing  so  be  (bund  to  exist.  And,  unless  there  be  rca-  • 
son  to  suppose  that  a  justice  of  the  peace  is  more  liable  than  a  secretary  of 
state  to  abuse  the  authority  committed  to  him,  I  do  not,  in  a  case  of  this  de- 
scription, know  how  to  discriminate  between  the  extent  of  their  jurisdiction, 
since  uniform  practice  ascribes  to  a  magistrate,  03  well  as  to  a  secretary  of 
slate,  the  power  of  apprehending  a  libeller,  and  of  comm.ttiog  him,  on  his  re- 
fasal  to  find  the  bait  which  is  required  of  him.  However,  the  power  being  ad] 
mitted  to  exist  in  the  secretary  of  state,  the  question  is  whether  a  justice  of  the 
peace  be  invested  with  a  similar  power?  Aud  if  the  right  of  committing  for 
•  seditious  libel  exists  in  the  secretary  of  state,  is  it  not  to  be  inferred  that  a 
similar  right  exists  in  a  justice  of  the  peace  in  a  case  where  uniform  practice 
confers  upon  the  latter  en  equal  semblance  of  right.  The  origin  of  the  ad- 
mitted right  is  not  discoverable;  but  it  rests  only  upon  practice  and  usago; 
that  practice,  however,  is  said  to  be  ancient;  but  all  practice  must  have  a 
(Commencement,  and  there  must  have  been  a  period  when  the  power  exercised 
bjr  the  secretary  of  state  was  recent.  I  cannot  draw  a  distinction  as  to  what 
length  of  time  will  render  a  practice  legal.  Indeed,  the  secretary  of  state 
himself  is  not  a  very  ancient  officer.  As  magistrates,  therefore,  have  in  prac- 
tice uniformly  taken  cognizance  of  an  offence  of  the  description  imputed  to 
the  plaintiff,  I  am  of  opinion  that  the  defendant  in  this  case  was  justified  in 
point  of  law  in  requiring  sureties  of  the  plaintiff,  and  in  committing  him  on  his 
refusing  to  find  them.  The  jury  found  a  verdict  for  the  plaintiff,  which  the 
Court  set  aside,  and  gave  judgment  for  defendant. 

2.  Ano.v.  E.  T.  1773.  K.  B.  Loflh  462. 
On  an  information  against  printers  of  a  newspaper,  for  publishing  a  libel  &n  H^T* 
reflecting  on  a  justice  of  the  peace.     The  author  of  the  letter  had  complained  j^Jgi  J*y 
si  a  session,  at  which  a  plaintiff  sat  as  judge  that  "  he  had  not  done  him  jus-  fl^g,  9* 
tice."     The  justice  brought  his  action  for  these  words.  the  ekime 

When  this  action  was  to  be  tried,  a  paragraph  appeared  in  the  paper  as  fol-  ter  of  a  jaf 
jbws,  stating  the  words  spoken,  demanding  general  submission,  and  asking  tie*  of  lbs 
pardon  of  all  the  world ;  and  then  these  words  were  added.     It  was  left  atP***4* 
the  assizes  to   be  determined    whether  these  words  on  the  circumstances 
were -a  reflection  on  his  worship's  honor  or  no.     This  seemed  to  have  been 
atdded  by  the  printers.     The  circumstance  urged  as  the  greatest  aggravation 
sras,  it  coming  out  at  the  holding  of  the  assizes.     On  the  part  of  the  plaintiff 
It  was  urged,  that  he  did  not  come  prepared  for  his  defence  against  the  insinu- 
ation of  cruelty  and  oppression  in  his  conduct,  as  not  expecting  that  persons 
standing  before  the  Court,  under  such  circumstances,  would  have  turned  ac- 
cusers; however,  that  he  did  not  prosecute  out  of  vengeance,  but  with  a  pub- 
lic view  to  deter  men  from  such  aspersions  on  magistrates,  as  it  would  set 
ahem  up  as  objects  of  public  resentment,  and  discourage  them  from  doing    p  _-.  -. 
.their  doty,     it  was  further   urged  for  the  plaintiff,  that  he  had  the  verdict  of  L  *^  J 
ithe  jury  on  his  side;  that  he  was  a  gentleman  of  fortune  and  reputation;  that 
jiejiid  not  proceed  on  the  indictment  on  account  of  a  defect  of  formality; 
w4ereas,  had  he  been  vindictive  he  might  easily  have  pursued  it  farther. 
"That  the  paper  complained  of  set  out  with  an  attack  which  the  plaintiff  is  ac- 
cused of  having  made  on  that  liberty  and  freedom  of  speech  which  every 
man  in  this  country  has  a  right  to  enjoy. 

Lord  Mansfield,  C.  J.,  said  there  was  a  delicacy  on  the  part  of  the  prose- 
cutor in  offering  to  accept  any  terms  if  proposed  to  him,  but  from  the  Court  it 
would  have  a  different  appearance.  I  do  not  know  whether  it  would  not  be 
best  to  pay  the  prosecutor  the  costs  of  the  suit.  The  Court  would  not  have 
granted  the  information  on  a  common  trifling  libel.  This  is  reflecting  on  a 
snag  jstxate,  acting  right  or  wrong,  aug*  jt  ends  with  leaving  it  to  be  d>ler  mjned 
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at  the  ensuing  assizes,  whether  this  he  a  libel  on  his  worship  or  no;  on  this  - 
last  clause  we  must  grant  the  information,  as  it  tends  to  prejudice  the  decision 
then  depending.     But  I  think  the  plaintiff  does  not  come  quite  properly,  as  he 
first  appeals  to  the  tribunal  of  a  public  newspaper.     A  very  improper  one  for  . 
a  magistrate  to  appeal  to.     See  2  Comp.   142  ;  2  Stra.  1157;  2  Salk.  698. 
Theoffence  _____ 

mat  have  IV.  RELATIVE  TO  FORM  OF  INDICTMENT  OR   INFORMA- ; 

SOT  ,A^N-\ 

thecoanty  (A^   Venue.T 

in  which  1.  Rex  v\  Johnson.  M.  T.  1815.    K.  B..7  East,  65. 

the  renoa        The  publisher  of  a  newspaper  received  an  anonymous  letter,  tendering  car*  . 
is  laid;  bet  (ajn  political  information  on  Irish  affairs,  and  requiring  to  know  to  whom  his  : 
eontaV*!  'ettcrs  should  be  directed,  to  which  an  answer  is  returned  in  the  Register,  after . 
the  libel      he  receives  two  letters  in  the  same  hand  writing,  directed  as  mentioned  and 
reach  the    having  the  Irish  post-mark  on  the  envelopes;  which  two  letters  were  proved 
party  to      to  be  in  the  hand  writing  of  the  defendant,  the  previous  letter  having  been  . 
whom  it  is  destroyed.     Tho  Court  held,  this  a  sufficient  good  ground  for  them  to  have  the , 
directed  in  ]e^era  r6ad,  and  the  letters  themselves  containing  expressions  of  the  writer, 
co«otirPer  i-dicative  of  his  having  sent  them  to  the  publisher  of  the  Register,  in  Middle- . 
r  ^235  I  sex,  for  the  purpose  of  publication,  the  whole  is  evidence  sufficient  for  the  jury. 
Even  tho*    to  find  a  publication  by  the  procurement  of  the  defendant,  in  Middlesex, 
addressed  2.  Rrx  v.  Watson.  H.  T.  1808.  N.  P.  1  Campb.  215. 

Jura  at  a  Indictment  for  a  libel.     It  appeared  that  the  letter  addressed  to  Windsor, 

4>lace  o«t  of  ihe  prosecutor  had  received  by  the  post,  at  his  apartment  in  the  King's  Mews 
it  maThe'  m  town-  Counsel  objected  that  although,  if  the  letter  had  been  received  by  the. 
Jaid  in  the  prosecutor  at  Windsor,  this  would  have  been  a  publication  by  the  defendant,  in 
.Utter  ooun  Berkshire;  there  was  no  reason  for  saying  it  was  through  his  agency  that  it  had 
.ty>  been  published  at  the  King's  Mews,  a  place  to  which  he  had  never  sent  it.  But. 

Lord  Ellenborough  considered  the  receiving  of  this  letter  there  a  sufficient  proof 
tf11*  °*Ufi  °^'*s  Plication  in  Middlesex  as  the  defendant  having  once  put  it  in  circulation, 
letterMa   must    e  la^en  to  have  published  it  in  that  place  in  which  it  was  delivered  to 
iaioinc  the  the  person  to  whom  it  was  addressed. 

libel  be  pat  •  3.  Rex  v.  Burdett.  M.  T.  1 820.  K.  B.  4  B.  St  H.  95. 

iato  the  The  libellous  letter  was  dated  in  the  county  of  L.,  the  defendant  was 

pout  office  scen  id  that  county  tho  day  of  that  date,  and  the  following  day  the  letter  con- 
» the  prop  (aine<]  m  an  envelope  was  received  in  the  county  of  M.,  and  afterward  duly 
it' is  ""JgJ  published,  according  to  directions  expressed  in  the  envelope,  but  which  was 
dent  pnbli  not  produced,  so  that  the  post-marks  could  not  be  shown,  nor  whether  the  let*, 
cation  of    ter  were  received  open  or  not.     The  Court  thought  the  defendant  could  be 
the  libel  in  convicted  of  a  publication  in  the  county  of  L. 
that  coon  ^    Rex  v  Watson.  H.  T.  1808.  N.  P.  1  Campb.  215. 

lint  it  has  ^'  ^'  8tate<* in  evidence  that  he  received  one  of  the  letters  mentioned  in 
been  bold  ^e  indictment,  at  Windsor,  with  the  Islington  twopenny  post-mark  upon  it ; 
en  that  the  which,  when  produced,  it  appeared  to  bear.  An  objection  being  taken,  that 
post-mark  as  to  this  letter  there  was  no  proof  of  a  publication  in  Middlesex.  The  coun~ 
of  a  particgei  for  the  pro8ecution  contended,  that  the  post-mark  was  prima  facie  suffi- 
wfthin i  the  c'en*  Pr00^  °^  'ts  having  been  put  into  the  post-office  at  Islington,  as  no  one 
county  np  b*&  authority  to  affix  that  post-mark  but  the  post-master  there, 
on  a  letter  Lord  EUenborough,  C.  J.,  however  held  the  proof  of  publication  insuffi- 
containing  cient,  as  the  post-mark  might  have  been  forged . 

*      libel  •  ar  t|)0  rujflS  Qffecl|ng  indictments  and  informations  are  nearly  the  same  as  those  which 

VI**  °°  ?T  *Te  8PP^cabIo  to  declarations  for  libel,  the  cases  collected  in  the  texts  are  confined  to  sucbs 

ili^6  •  *  tti  "PP'J  P*c"l»arly  to  criminal  proceedings. 
publication  |  If  a  pnrty  write  and  compose  a  libel  in  one  county  with  intent  to  publish,  and  afier- 
in  that  wards  publish  it  in  another,  he  maybe  indicted  in  either;  1  Saund.  13*2.  b.  (k.) 
.coaoly,  as  %  And  Qu.  Whether,  if  a  defendant  be  indicted  for  publishing  a  libel  in  the  county  of 
£be  post  L.,  the  writing  being  dated  from  that  county,  and  the  defendant  being  seen  there  both  on  the 
/nark  might  day  of  tho  date  and  tho  day  following,  and  the  letter  being  received  by  A.  from  B.  in  l be 
JM  forged. t  county  of  M.  opon,  accompanied  with  written  directions  to  B.  to  forward  it  to  H.  for  pob- 

location,  is  evidence  to  go  to  tho  jury  of  an  actual  publication  in  L.;  Rax  v.  Burdett.  7  B. 

and  *.  717.        •  ■»  ■ 
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(ft)  Statement  of  toe  libel  and  general  requisites.* 
1.  Rex  v.  Griffin  H*  T.  1133.  K.  B.  7  Mod.  197, 

The  defendants,  churchwardens  of  (he  parish  of  Lambeth,  having  been  coo- 1°  na  indiet 
Victed  on  an  information  tried  at  Surrey  assizes  for  a  libel,  in  giving  public  "•■*  for  ^ 
notice  in  the  church,  thereby  desiring  the  parishoners  to  meet  and  assist  them  (rvtJ^  0f 
in  correcting  several  abuses,  which,  by  reason  of  the  pretended  authority  of  a  work 
the  trustees  appointed  by  the  parish  for  the  management  of  the  workhouse  home  all 
there,  had  been  suffered  to  be  committed.     It  was  insisted  on  motion  in  arrest  the  trottee* 
of  judgment :  1st.  That  this  was  no  libel.     Sndly.  That  it  is  laid  to  be  a  libel  ne^ot  b# 
on  three  persons,  whose  names  are  particularly  mentioned  cceterisque  fiducia**^  ^U  -■ 
tits,  whereas  the  other  trustees  ought  to  he  specially  named,  or  otherwise  the   ^  ■* 

defendants  will  be  subject  to  infinite  prosecutions  at  the  instance  of  the  other 
trustees  severally.  It  cannot  be  taken  upon  this  information,  that  this  h  a 
charge  on  the  trustees  of  any  breach  of  public  trust,  the  erection  of  this  work- 
house and  the  government  thereof  not  appearing  to  be  by  act  of  parliament,  or 
any  public  authority,  bot  a  breach  of  a  private  trust  reposed  in  them  by  the 
parishioners,  and  any  such  charge  is  equally  punishable  as  a  libel.  As  to  the 
second  objection,  there  aro  indeed  authorities  where,  in  cases  of  libels  upoo 
persons  in  their  private  capacities,  it  has  been  held  necessary  that  some  par- 
ticular persons  should  be  named  as  the  subject  of  the  libel.  The  ommissioo 
of  certtri  Jiduciarii  in  this-  case  would  have  been  immaterial,  the  charge  of 
abases  upon  the  threo  persons  specified  only  being  sufficient  to  maintain  the 
information.  And  there  is  no  danger  of  subjecting  the  defendants  to  other 
prosecutions  for  this  offence  ;  the  conviction  on  this  information  will  be  a  m 

sufficient  bar  to  any  other,  it  being  one  single  offence,  though  every  person 
injured  by  this  libel  might  have  an  action  against  the  defendants  in  regard  to 
the  several  and  special  damage  which  each  has  sustained. — Judgment  for 
plaintiff 

2.  The  Queen  t.  drake.  E.  T.  1706.   K.  B.  1  MVEod.  78.  84.  95  ;  S.  C. 
The  Queen  v.  Drake.  M.  T.  1706.  K.  B.  3  Salk.  224. 

-  Information  that  the  defendant  had  written  a  scandalous  libel,  entitled,  Formerljy 
"  Mercurius  Politicus,"  in  which  is  contained  several  libellous  matters,  inter  "  In  aB  m 
alia,  and  set  it  forth  secundum  tenorem  sequentem.     It  was  said,  in  answer  to  an  ihcMibeT 
objection  on  the  ground  of  a  variance,  that  if  the  substance  was  found  it  was  waa  recitM 
sufficient  to  make  it  a  libel,  especially  it  being  an  immaterial  variance;  for »« according, 
"not"  it  was  said  carried  in  it  the  same  sense  as  "nor  ;"  therefore,  admitting  to  the  ten 
It  a  variance,  it  is  an  immaterial  variance  ;  see  Dyer,  75  ;   Cro.  Jac    407  ;  or  follow 
Hob.  180 ;  I  Roll.  Rep.  421  ;  Cro.  Eliz.  503.     A  man  may  declare  for  words  JJJ^/pf  *' 
in  Latin  which  were  spoke  in  English,  which  shows  that  the  substance  only  ••  not»  jft. 
is  regarded  by  the  law.  stead  of 

Per  Cur,    The  question  is,  whether  the  information  is  for  the  libel.-    It  is  "nor"  wm 
Said  to  be  secundum  tenorem  sequentem  ;  now  the  word  •'  tenor "  is  the  thing  f*1*1- * 
itself,  and  ought  to  be  a  true  copy  of  it.     This  differs  from  the  laws  of  words, 
because  in  this  case  the  matter  is  reduced  to  writing.     In  an  action  upon  the 
case  for  a  malicious  indictment,  in  the  declaration  there  should  be  no  variance,  ..  .         ^ 
because  they  may  have  a  sight  of  the  record  :  so  here,  for  they  have  the  book?8 * no  iob> 
lo  gttd«  them.  .         J  £EJ£ 

8.  Rex  v.  Johnson,  M.  T.  1686.  K.  B.  2  Show.  488.  tjon  for  a 

The  defendant,  who  was  the  author  of  "  Julian  the  Apostate,"  having  now  libel  to  s»y 
again  been  convicted,  on  a  trial  at  bar,  for  publishing  another  seditious  libel  that  the  do 
intituled  "  An  Address  to  the  Army,"  several  exceptions  were  taken  thereto;  f?nf"1 
1st.  That  the  information  was  inter  <i/ia,  and  the  whole  was  recited  except  finis)  I. , *~\  I 
but  that  was  overruled,  and  the  jury  had  now  found  it  so  ;  and  if  any  *«**n- JJ&  VS^T 
tage  could  be  taken  upon  that,  it  must  be  upon  the  open  trial.     2ndly.  It  was  ticnUr 
excepted  that  there  was  no  averment,  that  there  was  an  army  in  England,  things,  tl 
But  that  was  overruled  likewise.  though  too 

•^  TIio  eaira  in  the  text  aro  expressly  confined  to  those  which  hnvc  hcon  expressly  decided  w  *!e  *J* 
on  tndictinete  or  information*.     The  general  roles  ns  to  the  forms  and  requisites  of  the*o  in-       .,*? 

-  dietmenu  are  tho  same  as  thote  applicable-  to  dealara!tan*t  recites. 

t  Sod  Vide  9  Geo.  4.  <*.  1  f  5. 
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4.  J&Ui  v.  #kereton.  M.  T.  1737.  K.  B.  8  Mod.  390; 

An  inform*     This  was  an  information  for  a  libel  laid  in  the  city  of  Chester,  which,  being 

Ktal  1  id*    a  'oca'  °^ence>  a°d  **sl,e  heing  joined  in  this  court,  could  not  be  tried  there, 

disjunctive  **ut  *n  tne  county  of  t!;e  city  ;  therefore  it  wae  sent  by  outturn**,  directed  to 

!y,  vis.       "  Th«  Chamberlain  of  the  county  palatine  of  Chester/'  with  direcsion  that  he 

seripsU      should  transmit  it  to  |lVe  mayor  of  the  city  of  Chester,  in  order  to  have  it  tried 

teu  tcribi,  in  the  county  of  the  city  before  him.     The  chamberlain  accordingly  transmitted 

M  il1,  the  record  to  the  thifjror,  who  had  the  cause  tried,  and  a  verdict  wae  given 

against  the  defendant  ;  and  then  the  mayor,  who  was  the  judge  of  the, court/ 

returned  the  record,  which  return  was  certified  by  the  chatabeflairi*.     Except 

tion  was  that  the  fact  is  laid  very  uncertain,  for  it  is  that  the  defendant  scripsoy 

jecit,  el  pubHcavity  sen  sciifn  fetit,  ei  public  or*  cavsorit,  which  is  very.uncertaia, 

and  no  proper  defenco  can  be  made,  because  it  is  in  the  disjunctive  ;  therefore? 

where  an  indictment  was  for  making,  or  causing  to  be  made,  a  bill  of  lading, 

it  was  held  ill,  because  in  the  disjunctive. 

5.  Rex  v.  Bucks.  M.  T.  1*96.  Kv  B.  7  T.  R.  4. 
An  inform*     Information  for  a  libel.     Motion  to  arrest  the  judgment  for  two  objections 
notVha   e  •PPcar'n£  on  tno  information  :  1st.  That  the  information  does  not  charge  the 
the  offence  on<ence  to  have  been  committed  v%  el  arms*.  2d1y.  That  the  libellous  matter  i«r 
to  have      not  said  to  be  false.     1  st.  That  the  addition  of  the  former  words  was  necessary 
been  com  at  the  common  law,  appears  by  the  statue  37  Hen.  8.  c.  8.  which  was  passed 
mitted  vitt  tot  prevent  advantage  being  taken  of  the  defect  arising  from  the  omission  of 
aumi'\u\  tno86  wol>d9  in  indictments  and  inquisitions  ;  but  that  statute  does  not  extend 
theTbel     to  informations  ;  2  Hale,  P.  C.  187.  2dly.   The  word  "false"  js  to  be  found 
Ions  matter*11  most  of  the  precedents  of  indictments  or  informations  fof  a.  libel,  particular* 
was  false,    ly  in  the  more  ancient  ones.     The  Court  were  strongly  inclined  to  overrule? 
both  these  objections,  but  granted  a  rule  to  show  cause,  in  order  that  tne  pre* 
cedents  might  be  examine*]  ;  but  subsequently  they  said  that,  upon  exami&V 
tion,  they  were  perfectly  satisfied  that  there  was  no  weight  in  either  of  the  ob- 
jections, and  therefore  they  thought  it  necessarv  to  have  the  rule  drawn  up, 
unless  the  defendant's  counsel,  on  further  consideration,  should  desire  to  argue; 
the  points. 

6.  Rex  v.  Bbnfield.  E.  T.  1760.  K.  B.  2  Burr.  983. 
Informs  Upon  motion  in  arrest  of  judgment  on  an  information  for  a  libel,  it  was1  oh-' 

t»on  held  jected,  that  several  distinct  defendants,  charged  with  several*  dad  distinct  of? 
pabliabinjr  ^9ncea>  cannot  be  Joined  together  in  the  same  indictment  or  information,  be* 
|  238]  cause  tne  offence  of  one  is  not  the  offence  of  the  Other  ;  and  the  present 
a  libel  a  charge  is  made  up  of  scperate  and  distinct  offences,  for  which  the  several  de- 
gaintt  two  fondants  can  no  more  be  joined  than  several  defenants  cun  be  charged  with 
pettoae  perjury,  Or  being  scolds,  or  keeping  open  shop  on  fast  days,  or  exercising  a' 
W*Mtj»-h9  tra^e  w»thout  having  served  an  apprenticeship,  in  all  Which  cases  the  offence 
wm onesin  °^(ne  one  cannot  he  Considered  as  the  act  of  the  other.  So,  here  the  f  aajbM- 
ale  offence;  cat'on  Dv  Ben  field  was  not  a  publication  by  Saunders,  nor  e  converse  .  The" 
and  where' answer  was,  that  several  defendants  may  be  joined  in  one  And  the  same  itfdict- 
•eteral  perment  or  information,  if  the  offence  wholly  arises  from  such  a  joint  act  as  in 
*^wy?  criminal  in  itself,  without  any  regard  to  any  particular  personal  default  of  the) 
charged  m  defendant,  which  is  peculiar  to  himself;  as  for  instance,  it  nftlv  be  joint  for 
formation1  doping  a  gaming-hotfse,  &c,  but  not  for  exercising  a  ttede  withtoQt  having 
it  was  he!<f  asrved  an  apprenticeship,  because  each  trtfdef's  guilt  must  arise  from  a  defect 
good,  the    peculiar  to  himself.     The  Court  thought  this  objection  to  have  likewise  receive 


credit  him  and  his  children;  and  whether  it  be  two  songs  or  one,  or  a  first  and 
seccond  part  of  the  same  song,  or  separate  stanzas,  one  on  John,  another  on 

It  aivit  ap  jane  .  vet  it  is  one  entire  offence  ;  and  the  more  there  arc  that  join  in  it,  the 

'"t'lhld  Grcater  «•  Ihe  offence. 

"tarn**?  in  7-  Rex  v-  Madden.  E.  T.  1815.  K.  B.4M,&  S.  164. 

naeadoes.       I*  an  indictment  fb*  a  libel  against  W.  S.,"  omitting  to  allege  that  the  uV 
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tettdaftt  ^bbttshed  it "  ofand  concerning  W.  S.,"  the  Court  held,  that  such  omis-  that  the 
aion  was  not  supplied  by  its  being  alleged  in  the  introductory  part,  that  the  de-crin?e  °f  H 
fendant  intended  to  vilify  W.  S.,  he  having  been  mayor,  bf,&c.,  and  to  cause  it  be,,inp l§  # 
to  be  believed  that,  as  such  mayor,  he  had  practised  corruption  and  been  guilty  comp  ele* 
of  abuse,  in  respect  to  granting  a  licence  to  one  J.  S.  to  retail  beer,  &c,  and 
concluding  to  the  injury  and  disgrace  of  W.  S.,  &c,  although  the  innuendoes 
pointed  Hie  different. parts  of  the  libel  to  W.  6.  and  to  JS.,  and  to  the  granting 
the  licence. 

8.  Rex  v.  Horse.  M.  T.  1776.  K.  B.  Cowp.  67l  Bot  upon 

The  information,  after  stating  the  usual  inducement,  alleged  that  the  defen-*nn,n fo,.n,a. 
wtiit  did  insinuate,  and  cause  it  to  be  believed,  that  divers  of  his  Majesty's  in-  ih^defcnd 
accent  subjects  had  been  inhumanely  murdered  by  his  said  Majesty's  troops  in  the  ant,  for  tbat 
province,  colony,  or  plantation  of  the  Massachusets  Bay,  in  New  England,  in  be,  fee, 
America,  belonging  to  the  Crown  of  Great  Britain,  and  unlawfully  and  wick-  wickedhn 
edly  to  seduce  and  encourage  his  Majesty's  subjects,  in  the  said   prbvince,  *c:»  di° . 
colony,  or  plantation,  to  resist  and  oppose  his  Majesty's  government,  on  the  pnbiuMw. 
fta  &&y  of  June,  in  the  15th  year  of  the  reign,  &c,  with  force  of  arms,  &c,  at  a  certain 
X<oiidon  aforesaid,  in  the  parish  of  St.  Mary-le-Bow,  in  the  ward  of  Cheap,  wick-  false,  icaa 
eAty,  maliciously,  and  seditiously  did  write  and  publish,  and  cause  and  procure  dnlonj,  and 
to  be  written  and  published,  a  certain  false,  wicked,  malicious,  scandalous  and  ^'Jjj!?  i 
seditious*  Kbel,  of  and  concerning  his  Majesty's  government  and  employment.'.    ~1     X 
of  hi*  troops,  according  to  the  tenor  and  effect  following: — " King's  Arms Concerniiiur 
Ta+ere,  Co'rnhill,  June  7th,  1775.     At  a  special  meeting  this  day,  of  several  hi*  Majeir 
members  of  the  Constitutional  Society,  during  an   adjournment,  a  gentleman  tj'»  govern 
proposed  that  a  subscription  should  be  immediately  entered  into  (by  such  of  the  ment  and 
members  present  who  might  approve  the  purpose)  to  raise  the  sum  of  100/*, lne  en,p'«y 
to  be  applied  to  the  relief  of  the  widows,  orphans,  and  aged  parents  of  our  be-™*"*  °  J? 
loved  American  subjects,  who,  faithful  id  the  character  of  Englishmen,  prefer-  cor^nf  te 
ring  death  to  slavery,  were,  by  that  reason  only,  inhumanely  murdered  by  the  the  terms 
JCng's  (meaning  his  said  Majesty)  troops  at  or  near  Lexington,  or  Concord,  and  effect 
w  the  province  of  Massachusets  (meaning  the  said  province,  colony,  or  plan-  following 
tatiotr  of  the  Massachusets  Bay,  in  New  England,  in  America,)  on  the    1 9th  J ^"jJJJj 
bf  last  April.     Which  sum  being  immediately  collected,  it  was  thereupon  re-  verbatim) 
Solved,  that  Mr.  Home  (meaning  himself  the  said  John  Home)  do  pay   into  the  words 
\be  bands  of  Messrs.   Browne  and  Collison,  on  the  account  of  Dr.  Franklin, ••  of  and 
Me  said  sum  of  100/.,  and  that  Dr.  Franklin  be  requested  to  apply  the  samef^ncern 
to  the  above-mentioned  purpose. — John  Home."  (meaning  himself  the  said,nt  V?t^ 
John  Home),  in  contempt  of  our  said  Lord  the  King,  in  open  violation  of  the  ™0<jBCtion 
lawe  of  this  kingdom,  to  the  evil  and  pernicious  example  of  all  others  in  the  0r  the  mat 
fike  ease  offending,  and  also  against  the  peace  of  our  said  Sovereign  Lord  the  ter  contain 
King,  his  crown,  and  dignity.     It  was  moved  the  Court  in  arrest  of  judgment,  ed  in  the  11 
alleging  that  the  information  was  insufficient,  inasmuch  as  it  did  not  aver  that  Jjjj*^  ^ 
any  rebellion  had  been  in  the  colony  of  Massachusets  Bay,  or  certain  persons,  ■■  rmeQt 
JFrho  were  denominated  the  King's  troops,  had  been  employed  by  his  Majesty  ihtLt  it  wo 
in  his  government  to  quell  that  rebellion,  or  that  any  engagement  had  happened  written  "of 
between  the  King's  troops  and  the  rebels,  or  that  any  of  the  rebels  had  been  and  eon 
slain  in  any  euch  engagement  by   the  King's  troops;  or  that  the   advertise-  earning  the 
ments,  or  that  the  charge  of  murder  therein  contained,  had  any  relation  to^J^* 
touch  slaughter  of  the  rebels,  or  the  action  of  the  King's  troops.  .and  the  ool 

Per  Ctrr.  The  question  is,  whether  the  writing  described  in  the  information  p|0yment 
is  sufficiently  charged  to  make  it  a  libel  upon  his  Majesty's  government.     By  of  his 
lhe*weris  "  Sufficiently  charged,"  we  understand  to  be  meant,  whether  it  istroopi. 
Tdmrged  with  sufficient  certainty.     But  though  the  law  requires  certainty,  we 
Have  no  precise  idea  of  the  signification  of  the  word,  which  is  as  indefinite  iii 
itself  as  any  word  that' can  be  used.     Lord  Coke  speaking  of  it,  represents  it 
Ums;  "There  are  three  kinds  of  certainties:  certainty  to  a  certain  intent  in 
general;  certainty  td  a  common  Intent,  and  certainty  to  a  certain  intent  in 

•  Hence  It  teems,  that  the  count  charging  ihe  defendant  with  IiitIm  an  obscene,  libel  in 
Ut)«#e»eeet*o,  with  talent  I©  pablMi  it  is  noi  lustainable;  2C.»nd  r.  4i«. 
VOL;  Xlt.  ** 
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every  particular."  This  last  is  rejected  in  all  cases,  as  partaking  of  too  mnch 
subtlety.  The  second  is  sufficient  in  defence.  The  6rst  is  required  in  • 
charge  or  accusation.  Perhaps  this  account  of  it  does  not  convey  a  mack 
clearer  idea,  but  we  apprehend  it  will  become  intelligible,  by  considering  the 
grounds  of  the  distinction  taken  in  the  present  case  upon  the  certainty  requir- 
ed in  a  charge.  The  charge  must  contain  such  a  description  of  the  crime, 
that  the  defendant  may  know  what  crime  it  is  which  he  is  called  upon  to  an- 
swer; that  the  jury  may  appear  to  be  warranted  in  their  conclusion,  "  guilty," 
or  *'  not  guilty,"  upon  the  premises  delivered  to  them;  thai  the  Court  may  see 
L  840  }  sdch  a  definite  crime,  that  they  may  apply  the  punishment  the  law  prescribes. 
As  to  the  manner  df  making  the  averment,  there  are  cases  where  a  direct  and 
positive  averment  is  necessary  to  be  made  in  specific  terms,  as  where  the  law 
has  affixed  and  appropriated  technical  terms  to  describe  a  crime,  as  in  mur- 
der, burglary,  and  others.  It  is  likewise  true,  that  in  all  cased  those  facts 
which  are  descriptive  of  the  crime  must  be  introduced  upon  the  record  by 
averments,  in  opposition  to  argument  and  inference.  In  the  case  of  a  libel, 
which  does  not  within  itself  contain  the  crime,  without  some  extrinsic  aid,  k 
is  necessary  that  it  should  be  put  upon  the  record  by  way  of  introduction-,  if  it 
is  new  matter;  or  by  way  of  innuendo,  if  only  matter  of  explanation.  For 
an  innuendo  means  nothing  more  than  the  words  "  id  est,  mhceJ"  or  meaning 
or  aforesaid  of,  explanatory  of  a  subject  matter  sufficiently  expressed  before; 
a%  tfuch  a  one,  meaning  the  defendant,  or  such  a  subject,  meaning  the  subject 
in  question.  But  as  an  innuendo  is  only  used  as  a  word  of  explanation,  it 
cannot  intend  the  sense  of  the  expressions  in  the  libel  beyond  their  own  mean- 
ing, unless  something  is  put  upon  the  record  to  explain.  As  in  an  action  up- 
on the  case  against  a  man  for  saying  of  another,  "  He  has  burnt  my  bam,"  the 
plaintiff  cannot  then,  by  way  of  innuendo,  say,  meaning  his  barn  full  of  corn, 
because  that  is  not  an  explanation  of  what  was  said  before,  but  an  addition  to> 
it!  But  if  in'the  introduction  it  had  been  averred,  that,  the  defendant  had  m 
bafn  full  of  corn,  and  that  in  a  discourse  about  that  barn,  the  defendant  has! 
spoken  the  words  charged  jn  the  libel  of  the  plaintiff,  an  innuendo  of  its  being 
the  barn  full  of  corn  would  have  been  good.  For  by  coupling  the  innuendo 
in  the  libel  with  the  introductory  averment,  "  his  barn  full  of  corn,"  it  would 
have  made  it  complete.  An  innuendo  is  an  averment,  that  such  a  one  means 
Such  a  particular  person,  or  (hat  such  a  thing  means  such  a  particular  thing. 
And  when  coupled  with  the  introductory  matters,  it  is  an  averment  of  the 
whole  connected  proposition,  by  which  the  cognizance  of  the  charge  will  be 
submitted  to  the  jury,  and  the  crime  appear  to  the  Court.  But  two  questions 
Have  been  made  upon  the  introductory  part  of  this  information;  1st.  Wheth- 
Ift  the  subject  matter,  being  introduced  by  the  words,  "  of  and  concerning  his 
3Je?l^'B  8overnment,  and  the  employment  of  his  troops,"  amounted  to  a 
Sufficient  averment,  to  put  it  legally  upon  the  record?  AndSndly.  Whether, 
admitting  it  to  be  legally  put  upon  the  record,  the  sense  of  it  must  be  under- 
stood to  be  a  libel  upon  his  Majesty's  government?  And  first,  whether 
it  is  legally  put  upon  the  record  in  point  of  form?  ft  is  put  upon  the 
record  by  these  words;  "that  the  defendant  wrote  and  published  such 
a  libel,  of  and  concerning  his  Majesty's  government  and  the  employment  of 
bis  troops."  This  is  an  averment,  for  the  fact  is,  that  fie  wrote  and  published 
the  libel;  and  Hie  circumstance  connected  with  that  fact,  and  which,  there- 
fore, makes  a  part  of  it,  is  tnat  he  wrote  and  published  the  paper  or  libel, "  of 
ttrt  concerning  his  Majesty's  government  and  the  employment  of  his  troops;" 


unu.u.auun  was  not  proved,  tor  it  contains  an  entire  proposition.  And  if  it 
r  ...  i  had  appeared  that  the  paper  related  to  a  voluntary  act  of  the  troops  only,  and 
f  t41  ]  not  to  an  employment  of  them  by  government,  the  information  *oold  have 
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charge  respecting  the  troops,  that  it  does  not  import  that  these  troops  Were  so 
employed  by  net  of  government;  and,  therefore,  though  it  should  be  held  to  When  an 
have  been  written  of  and  concerning  the  King's  government,  yet  it  does  not  il|for^!j?>,J 
appear  to  be  so  relative  to  the  act  of  the  troops.     It  has  been  further  argued,  *  ^J0|  w|£ 
that  in  giving  their  opinion  upon  this  point,  the  judges  can  take  no  knowledge  published 
of  may  thing  that  is  said  or  written,  but  what  they  can  collect  from  the  record;  of  and  con 
aad  likewise,  that  every  accusation  taken  from  the  record  must  be  plain  and  teralng  the 
clear,  and  is  not  to  be  strained  by  any  forced  meaning  or  construction.     But  *°veraf  . 
as  the  crime  of  a  libel  consists  in  conveying  and  impressing  injurious  reflec- ™^t  ° 
tions  upon  the  minds  of  the  subjects;  if  the  writing  is  so  understood   by  allana  the 'li 
who  read  it,  the  injury  is  done  by  the  publication  of  these  injurious  reflections,  bel  did  not 
before  the  matter  eomes  to  the  jury  and  to  the  Court.     And  if  courts  of  jus- »»  ©xprew 
tic*  were  bound  by  law  to  study  for  any  one  possible  or  supposable  case  or  **rBM 
sense,  in  which  the  words  used  might  be  innocent,  such  a  singularity  of  un- ^cuto hare 
deratanding  might  screen  an  offender  from  punishment;  but  it  could  not  recall  been  done 
the  words,  or  remedy  the  injury.     It  would  be  strange  to  say,  and  more  so  to  by  the  gov 
give  out  as  the  law  of  the  land,  that  a  man  may  be  allowed  to  defame  in  one  eminent  or 
sense,  and  to  defend  himself  by  another.     Such  a  doctrine  would  indeed   be  '£  °I?er' 
pregnant  with  the  nimia  $ubtUtta$,  which  Lord  Coke  so  justly  reprobates.  ™*  r°™£m 

9,  Rax  v.  Burdett.  H.  T.  1821.  K.  B.  4  B.  &  A.  314.  ,£  ^h",ee 
An  information  alleged  that  a  libel  was  published  of  and  concerning  the  gov- libel  togcta. 

erament  of  the  country,  and  the  libel,  did  not  in  express  terms  charge  the  actsar  to  inter 
to  have  been  done  by  the  government  or  its  order.     The  Court  said:  "We  P™1  Jt  in. 
are  to  take  the  whole  libel  together,  to  interpret  it  in  the  way  in  which  ordinary  ^iclTord? 
persons  would  understand  it,  and  to  judge  from  the  whole  teqor  of  it,  whether  Dary  per 
It  be  written  of  and  concerning  the  government-1'  And  the  Court  having  come  ^na  would 
to  this  conclusion,  such  an  information  was  held  good  aAer  verdict,  although  understand 
the  record  did  not  contain  any  averment  of  extrinsic  facts,  ia  order  to  show  that  j*. 
eke  u>el  was  written  of  and  concerning  the  government,  ant  cannot 

10.  Rex  v.  Williams.  E.  T.  1686.  K.  Bf  2  Show.  471.  p|ead  l0  M 
Information  for  publishing  an  infamous  libel,  called  Dangerfield's  Narrative,  information 

The  defendant  pleads  that  by  the  law  and  customs  of  England,  the,  Speakers  that  he  was 
wf  the  House  of  Commons  have  signed  and  published  the  acts  oTthe  House,  *******  ot 
Sfcm  demurring:  the  counsel  was  beginning  to  argue,  and  look  up  some  excep-  JJ0^™8* 
tions,  that  if  he  did  not  aver  the  libel  the  information  did.  .room,  and 

Lord  Chief  Justice.     We  will  not  in  such  a  case  debate  the  formality  of  lnal  ,ne 
such  an  idle  insignificant  plea;  let  us  hear  what  they  have  to  say  for  it.  publication 

Counsel  began:  The  Court  of  Parliament,  &c.  was  part  of 

Lord  Chief  Justice.     Court  do  you  call  it  ?     Can  the  order  of  the  House  of  JJJjjj*0- 
Commons  justify  this  scandalous,  infamous,  flagitious  libel?  ™  * 

V.  RELATIVE  TO  THE  EVIDENCE.  iLJSaJ 

1.  Phillips  v.  Jansen.  H.  T.  1736.  N.  P.  2  Esp.  624.  a  liballoua 
The  libel  proved  was:  I  have  taken  out  a  judge's  warrant  to  tax  P.'s  bill;  letter  to  tha 

I  will  bring  him  to  book,  and  shall  have  him  struck  off  the  rolls.  The  counsel  for  party  him 
the  defendant  objected,that  the  manner  in  which  the  the  supposed  libel  was  prov-  ^tos* 
ed  to  have  been  published  was  not  actionable.  He  admitted  that  it  might  be  the  pob|icatjOB 
object  of  an  indictment,  as  tending  to  incite  the  plainjiffto  break  the  peace,  but  l0  m^uia 
the  libellous  matter  being  contained  in  a  private  letter,  addressed  to  the  plaintiff an  iatfcj 
himself,  and  only  delivered  into  his  own  hands,  was  not  that  publication  which  «W»t. 
the  law  required  to  constitute  a  libel,  upon  which  an  action  could  be  maintain- 
ed.    To  make  a  private  letter  a  libel,  it  must  be  addressed  to  a  f  bird  person,  wan* ,  s t 
not  to  the  party  himself,  otherwise  no  action  could  be  maintained.     Lord  Ken-  »    ^  M 
von  assented  that  the  law  was  as  stated;  and  the  plaintiff  was  nonsuited,         no«neiiif  a 

2.  Rax  v.  Witsox.    T.  T.  1817.    N.  P.  2  Stark.  129.  pabUonaet 
Indictment  for  a  libel.     It  appeared  that  a  person  of  the  name  of  C.  took  a  ««** 

manuscript  to  S.,  a  printer,  in  order  that  he  might  print  500  ar|e  copies  for  ^JJ-^ 
placards,  and  40W  small  ones,  advertizing  a  meeting  at  Spa  Fields,  on  the  2nd  *SJ~ 
.oTDecember,  an*  that  U»e  prisoner  W.  afterwards  called  upon  him,  S.,  and 
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took  twen  took  away  twenty-five  of  the  large  placards.  &  upon  the  trial  produced  oa* 
them  away  of  the  larSe  ones>  and  anolner  witness  was  afterwards  asked  whether  simitar 
from  the  Placards  had  not  been  posted  upon  the  walls  of  the  metropolis.  It  was  object* 
printer,  it  ed,  for  the  prisoner,  that  no  evidence  of  the  contents  could  be  received,  with* 
was  held  out  notice  to  the  prisoner  to  produce  the  original  manuscript.  That  t(p  efi« 
Ih8t  °B*  hf ginal  0ught  either  to  be  Produced> or  proved  to  be  destroyed,  or  in  the  |i»nsci 
be  wad  n  of  lhe  Prisioner-     Tn»t  notice  must  be  proved  to  have  been  give* fcam  to 

without'*  produce  it,  before  secondary  evidence  could  be  received.  That  all  the  priiw 
.  ny  preparated  placards  were  to  be  considered  as  copies,  and  not  as  originals;  end  that  it 
fory  evi  by  no  means  followed  that  all  were  alike  because  all  were  printed.  And  th* 
dence  astocase  was  assimilated  to.  that  of  Nodin  v.  IVJurray,  3  Cambp.  228.  which  wee 
tne  original  tried  before  j^^  Ellenborougb,  where  his  lordship  held,  that  a  copy  of  a  let- 
ter proved  to  have  been  taken  by  a  letter-copying  machine,  and  which  was. 
If  a  libel  ia  therefore,  necessarily  a  true  copy,  could  not  be  received  in  evidence,  witboot 
alleged  to  notice  to  produce  the  original.  It  was  also  urged,  that  notice  ought  to  be 
haMK8!T  glven  t0  Produce  the  twenty-five  copies  which  had  been  taken  away  by  the 
with  intent  Pris.oner-  f  ord  Ellenborougb.  An  order  having  peen  given  to  print  500 
to  defame  c,°Pie9i  *V :  fetched  away  twenty-five,  by  this  he  adopted  the  printing  as  done  U* 
|/243  1  the  execution  of  an  order  which  he  had  given;  and  when  he  took  away 'twenty- 
certain  ma  five  oul  of  a  common  impression,  they  must  be  supposed  to  agree  in  the  con* 
giitiatea,  tents.  When  you  wish  to  prove  that  a  party  has  a  notice  of  the  contests  of  a 
jtnd  also  to  newspaper,  you  must  show  by  one  witness  that  he  had  a  copy  of  the  neper,  aad 
bring  the    by  another  what  the  contenls  were.  «•  ?«■*■,■■» 

Uonofjo.       .-.   ,.   S'  R«  v.Evans.  E.  T.  1821.  N.  P.  3  Stark.  35. 
tico  into  J  ne  indictment  charged  the  defendant  with  having  published  a  libel  of  ami 

contempt.it  concerning  certain  magistrates,  with  an  attempt  to  defame  those  magistrate*. 
""^•n«^  to   bring  the  administration  of  jusOceioti 

p°ubP ligation  tTnTi  K  Wf'  h't^  ^  *"*>  lh»l  «  th<*   ™re  <*  W»™   th# 

tt?h either ^e"dant  .had  Polished  the  libel  with  either  of  those  intentioee  they  ought  t* 
pf  those  infind  the  P"9oner  guilty      The  jury  found  the  defendant  guilty  generally? 
tentiona.  4.  Rex  v.  Martw.  Lent.  Ass.  1809.  2  Campb.  100. 

^°ia„UlPt0rt  •  u  aCt  °'  ParlJament  fo.r  regulating  the  concerns  of  the  poor,  in  a  particular 
ment  for  a  T^'  reqUir°S  */'****  noticc  sha11  bo  tf™  of  a  vestVy^  for  fe  |*5» 

(reatarer  oT ance.  °/  s,uch  noUce-  „  T^  indictment  averred  that  the  said  R.  B  was  del* 
I  pariah  pointed  treasurer  of  the  parish.  Tho  mana^ment  of  thelnee^  ef  Ae 
containing  poor  in  Greenwich  is  regulated  bv  a  local  not  Xf^—i: «"»"*■«■»       i 

.»  allega'  that  notice  shall  bo  givfn  in  a  ce^rta  bmann^r  tlfo~!  '«L  °  r  PW'^ 

fion  that  he  »0  be  held  on  a  rpriit  A.„r  .u  .  "Wiier  therein  specified,  of  «  wdrjf 
was  d»l,  ,  '?  ,?  u!  l°°,a,f  er,.am,  d»7  far  ,he  election  of  a  treasurer,  and  that  o  treasurer 
lected  L  8ha"  b,eu  '^  Reeled  at  a  vestry  so  held  in  pursuance  of  such  eUSceTo 
arer  of  the  P™  '»*  appo.ntment  of  Mr.  B.,  there  was  offered  in  evidence^uf  enJ£ 
uid  pariah, «  the  vestry  book,  in  which  it  stated  that  at  a  vesrry  duly  htw  in  n««u.^,  «P 
vt  proved  notice  (his  gentleman  was  appointed  treasiTr/r  InuZ  ™°  •  u  e  !2  Pursuance  oP 
by  an  ootrr  inff      M'Donald  C  R    c»  .•  .      •  j  treasu,re,r  of  th«  P*«sh  for  the  years  ensn- 

try-book,  «£ * ™  ,10  l«  .  r '  "y  °-f  ,h.?  °PPO""nent  due  notice  of  holdiag  the  vastrv  i* 
•twin,  that  ?S8tnt,aUr.  .".'  l  conceive  that  this  is  fully  proved  by  the  recital  ia  itJVeLv 
he  wm  e  book-  What  is  thus  recorded  before  the  inlilhi««„i-  „f  ?£-  *  kt  K 
hetedtrM  consider  as  having  their  assent  and  ..  £!:-         •  j  •  **  p,nBh  l  "**" 

-;  ja» j^/®  «7Ewt3 jjasL-s: 

prove  that  .        5-  Rex  v.  Holt.     M.  T.  1793.  K   B  5  T  P  jm 

t  paper  ai        Tlje  informat  on  stated   first   »  lihol  HrX  a   u  a\       1 '  **•  -      ' 
»Uar  to      dressers  on  the  late  proclamlt m. ^  »  S.         ^  A  I*?**  ftddpWficd  *  <*»  •*• 
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Jfearark  on  a  parliamentary  reform."  Tiio  first  iaformrtia*  stated,  (hat  bdure   [  214  ] 
the  publishing  of  the  libel  thereipafier  mentioned,  to  wit,  Sec,  our  Lord  the  King  en  ted,  was 
by  the  advice  of  his  priv^r  council,  had  issued  his  royal  proclamation,  whereby  published 
tu:.  (recking  the  proclamation);  that  after  the  said  proclamation  had  been  «-^c*»ionby 
sued,  and  before  the  publishing  ef  the  seditious  libel  thereinafter  mentioned* clipper 
diver*  addresses  had  on  occasion  of  such  proclamation   been  presented  to  his  sons  who 
aaid  Majesty,  by  divers  of  his  loving  subjects,  expressing  their  loyalty  and  at-  have  never 
tachosaot  to  his  aaid  Majesty,  and  the  government  and  constitution  of  thisboc" '.P*^ 
kingdom,  tic.     It  then  proceeded  to  state,   that  the  defendant,  well  knowing00  rt; 

the  premises,  etc.,  hut  maliciously  and  seditiously  intending  to  briog  the  said 

Cociamatton  into  eoajterapt,  fcc,  and  stir  up  sedition,  <$rc,  published  the  libel 
question,  entitled,  "A  letter  addressed  to  the  addressers  on  the  late  procla- 
mation/' wmefe  was  averred  to  mean  his  said  Majesty's  proclamation.  The 
judged  report  on  this  information  stated  that  the  proclamation  was  read,  after 
aa  objection  made  to. its  admissibility  had  been  overruled,  and  then  stated  the) 
(act  of  the  publication.  The  report  upon  the  second  information  merely  *te> 
teal  the  fact  of  publication  and  the  circumstances  attending  it. 

Per  Cwr.  The  objection  which  applies  only  to  the  second  information,  ie, 
that  avfdence  tendered  by  the  defendant,  was  improperly  rejected,  and  tbat  ev* 
jdeace  was  merely  offered  to  show  that  ten  years  ago  other  persons  pubjishr 
ed  a  paper  similar  to  that  which  is  the  subject  of  this  prosecution;  but  the 
coaseqaeace  of  admitting  that  evidence  would  have  been  that  those  persona 
who  were  not  only  not  called  jjpoo,  hut  could  not  have  had  any  opportunity  to 
defend  themselves  against  this  charge,  might  have  been  pronounced 
to  be  guilty.  Such  evidence  would  lead  to  the  most  dangerous  con- 
sequences, and  the  guilt  or  innocence  of  those  persons  could  not  affect 
the  decision  io  this  case.  If  The  defendant  could  have  shown  that  he  had 
published  the  paper  in  question  without  knowing  its  contents,  as  that  he  could 
got  read,  and  was  not  informed  of  its  tendency  until  afterwards,  that  argument 
might  hare  beon  pressed  upon  the  jury.  But  as  the  defendant  knew  of  the 
contents  of  tfee  paper  before  he  published  it,  am)  as  it  is  net  disputed  but  that 
4a  paper  isewminal,  I  confess  that  I  cannot  see  the  refevancy  of  the  evidence 
which  was  tendered.  It  has  been  argued,  however,  that  the  evidence  was: 
pandered  admissible  by  the  Ia|e  act  of  parliament,  which  enables  the  jury  also, 
io  deejdfi  upon  the  whole  question,  including  also  the  intention  of  a  party  as* 
aiised  of  publishing  a  libel;  but  it  seems  to  me  that  the  defendant  has  had  the) 
full  benefit  of  the  statute,  for  the  question  left  to  the  jury  embraced  every  thing 
that  could  be  left  to  their  consideration.  And  they  haying  found  that  the  de- 
JMdaal  published  this  paper  with  a  seditious  intention,  there  is  nothing  left  for*  when  aR 
pur  deliberation.  on  an  inf0f 

>- mation  for 

VI.  RELATIVE  TO  THE  PROVINCE  OF  THE  JURY  *        pristine; 

Rax  a,  Woqpfali..  M.  T.  1770.  K.  B.  5  Butt.  2661.  andpaWh* 

Motion  was  made  oq  behalf  of  the  defendant,  to  stay  the  entering  up  judg-  [£*£  jib^ 
jfceat  against  him,  upon  the  verdict  found  in  this  cause.     A  cross  motion  was   i  345  i 
made  at  the  same  time  by  the  counsel  for  the  crown,  for  the  defendant  to  show  ^  jarr 
cause  why  the  verdict  should  not  be  entered   according  to  the  legal  import  of  feast*  the 
the  finding  of  the  jury      It  was  an  information  against  the  defendant,  by  the  defendant 
Attorney  General,  for  printing  and  publishing  in  the  Public  Advertiser  a  sedi- Su.',tv  °* 

••  A  defendant  may  be  acquitted  of  printing,  and  found  guilty  of  publising  a  libel.     By  Jn4j  pnby-a 
the  t2  Geo.  3.  c.  60.  (commonly  called  Mr.  Tox's  Libel  Bill),  the  functions  of  jnries  in  tri-  in-i-iy   a 
ate  for  libel  ere  more  pricisely  ascertained  and  discriminated.     Prior  to  this  act  (see  Rex  v.  J^v/i* 
St.  Asaph,  3  T.  R.  4*28.  n.;  S.  P.  Rex  v.  Withers,  8  T.  R.  428;  Rex  v.  Holt,  5  T.  R.  443;  * *"J ZZ 
Rex*.  Wood  fall,  5  Burr.  2667.)  ifhad  been  frequently  determined,  that  the  only  questions  „.fdea' 
fur  the  consideration  of  the  jury  were  the  fact  of  the  publication  ond  the  truth  of  the  innu-    W  ' 

jtnde*;  that  it,  the  meaning  of  the  passages  of  the  libel,  as  stated  in  the  record;  ani  tlio 
Ceort  atone  wee  competent  to  determine  whether  the  subject  of  the  publication  was  or  was 
net  a  ffbet.  But  the  82  Goo.  3.  provides,  that  on  every  trial  of  an  indictment  or  informa- 
tion  for  libel,  the  jury  may  give  a  general  verdict  or  guilty  or  not  guilty,  and  shall  not  be  re- 
paired er  directed  by  the  jucjge  to  fio4  the  defendant  guilty  merely  on  proof  pf  publication^ 
and  of  the  sense  ascribed  {*  the  JjbeJ  in  l4rc  recor^. 
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tious  libel,  signed,  Junius.  Upon  the  trial  the  jury  found  him  guilty  of  the 
„  printing  and  publishing  only.  Per  Cur.  Guilty  of  printing  and  publishing, 
where  there  is  no  other  charge,  is,  "Guilty,"  for  nothing  more  is  to  be  found 
by  the  jury.  In  the  case  of  the  King  and  Williams,  the  jury  found  the  defen* 
dant  guilty  of  printing  and  publishing  the  North  Briton,  No.  45.  The  clerk 
entered  it  up  guilty,  and  no  objection  was  ever  made.  Where  there  are  more 
charges  than  one,  guilty  of  some  only  is  an  acquittal  as  to  the  rest;  but  if  m 
this  information  there  is  no  charge  except  for  printing  an  publishing,  clearly, 
there  can  be  no  judgment  of  acquittal,  because  the  fact  found  by  the  jury  is 
the  very  crime  they  were  to  try.  The  only  question  is,  whether  by  any  possi- 
bility the  word  "only"  can  have  a  meaning  which  will  affect  or  contradict  the 
verdict.  That  the  law  as  to  the  subject  matter  of  the  verdict  is  as  we  have 
stated,  has  been  often  unanimously  agreed  by  the  whole  Court  upon  every  re- 
port. We  have  made  of  a  trial  for  a  libel,  that  it  would  be  improper  to  make 
it  a  question  now  in  this  place;  we  all  declare  our  opinion  that  the  direction  is 
right  and  according  to  law.  This  direction,  though  often  given  with  an  ex- 
press request  from  the  judge,  that  if  there  was*  the  least  doubt  they  would 
move  the  court,  has  never  been  complained  of  in  court;  and  yet  if  it  had  been 
wrong,  a  new  trial  would  bo  of  course:  it  is  not  now  complained  of.  Taking 
then  the  law  to  be  acoordingto  this  direction,  the  question  is,  whether  any 
meaning  can  be  put  upon  the  word  "only,"  as  it  stands  upon  the  record, 
which  will  affect  the  verdict.  If  they  meant  to  say,  "they  did  not  find  it  a  li- 
bel, or  did  not  find  the  epithets,"  or  "  did  not  find  any  express  malicious  in- 
tent;" it  would  not  affect  the  verdict,  because  none  of  these  things  were  to 
be  proved,  or  found  either  way.  We  are  all  of  opinion,  upon  the  whole  of 
the  case,  that  there  should  he  a  venire  de  novo. 

VII.  RELATIVE  TO  THE  PUNISHMENT  FOR  A  LIBEL*  AND 
t  246  ]  OTHER  CONSEQUENCES. 

1.  Kino  v.  Johnson.  M.  T.  1686   K.  B.  2  Show.  488. 
if  a  clergy     After  verdict  of  guilty  of  a  libel,  the  defendant  was  brought  before  the  right 
****  'cud    reverend  fathers  in  God,  the  Lord  Bishop  of  Durham,  the  Lord  Bishop  of 
*  f  iJbei      Rochester,  and  the  Lord  Bishop  of  Peterborough,   commissioners  appointed 
^e  may  be  by  his  Majesty,  to  exercise  all  manner  of  ecclesiastical  jurisdiction  within  the 
^egraded.f  diocese  of  London,  during  the  suspension  of  the  Lord   Bishop  of  London; 
who,  with  several  of  the  most  eminent  divines  of  the  city,  met  in  the  Chapter- 
house of  St.  Paul's,  where  the  defendant,  according  to  the  ecclesiastical  laws, 
in  a  full  court,   received  sentence  of  degradation,  and   was  degraded  and 
divested  accordingly,  and  delivered  over  as  a  mere  lay  person  into  the  bands 
/of  the  secular  officer  to  undergo  the  punishments  prescribed  by  the  common 
Jaw. 

2.  Rex  v.  Erbury.  T.  T.  1722.  K.  B.  8  Mod.  177. 
A  partj  oat  It  was  moved  that  the  prisoner  might  be  committed,  because  he  was  out- 
lawed for  a  liWed  upon  an  indictment,  at  Hick's  Hall,  for  being  the  author  of  a  seditious 
JJ[J"Jlibel,  entitled  "  The  Clemency  of  the  Kings  of  England,"  and  thereupon  he 
bailed  on  wcu9  committed.  The  indictment,  together  with  the  outlawry,  were  removed 
Jus  bringing  hither  by  certiorari.      Upon  another  day,  being  brought  up  by  habeai  €orpu*f 

a  writ  of  or      •  "Hie  punishment  for  either  making,  repeating,  printing,  or  publishing  ■  libel  it  fine,  or 
ror%  line  and  imprisonment,  proportioned  to  tho  nature  of  the  offence  and  the  rank  of  the  offen- 

der.    When  a  person  is  brought  up  to  receive  judgment,  his  conduct  subsequent  to  his  eon* 
victionmay  be  token  into  consideration,  either  by  way  of  aggravation  or  mitigation  of  tho 
'    punishment.     By  the  60.  Geo.  3.  c.  8.  on  the  conviction  of  any  person  for  the  composing, 
pi  inline,  or  publishing  of  any  blasphemous  or  seditious  libel,  the  Court  may  order  the  seizure 
of  all  the  copies  of  the  libel;  and  the  officers  are  empowered  to  enter,  by  force,  in  the  day* 
time,  anv  premises  containing  copies  of  the  same.     By  the  same   act  persons  found  guilty 
a  second  time  of  printing  or  publishing  any  blasphemous  or  seditious  libel,  may  be  banish- 
ed from  all  parts  of  his  Majesty's  dominions  for  any  term  uf  years  the  Court  may  think  fit, 
besides  being  subject  to  the  same  punishment  as  may  by  law  bo  inflicted  in  cases  of  high  sals* 
demeanour.     Persons  found  in  his  Majesty's  dominions  forty  days  after  sentence  of 
fluent,   may  be   transported  for  fourteen  years. 

t  A  libel  against  the  Mayor  of  a  corporation  is  not  a  sufficient  cause  to  disfranchise  a 
before  conviction;  Rex  v.  tho  Mayor  of  Gloucester.  Holt.  450:  Forts.  275. 
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he  moved  by  his  counsel  to  be  bailed  upon  statute  4Sf  5  Will.  &f  Mat j,  c.  19. 
in  order  to  prosecute  a  writ  of  error  of  the  reversal  of  the  outlawry.  It  was 
opposed  to  this  motion  that  he  was  not  entitled  to  so  much  favour  exdtbUoju^ 
*Uu»,  before  he  had  brought  a  writ  of  error  to  reverse  the  outlawry.      The  _  „ 

defendant  then  produced  some  affidavits  to  show  that  he  had  done  all  in  his  [  247  ] 
power  to  have  a  writ  of  error  allowed,  and  that  he  had  applied  to  the  secretary's 
office  for  that  purpose.    Eyre,  Justice,  at  first  took  it  not  to  be  within  the  act, 
but  be  afterwards  declared  himself  to  be.  of  opinion  that  it  was  within  its  letter 
and  meaning;  he  said,  the  general  recital  in  the  statute  seems  to  extend  only 
to  outlawries  prosecuted  in  the  Court  of  King's  Bench.     But  the  title  of  the 
act  is  general  for  preventing  malicious  informations  in  the  Court  of  King's 
Bench,  and  for  the  more  easy  reversal  of  outlawries  in  the  same  court.     And 
the  introduction  to  the  particular  clause  of  this  act  is  also  general  for  the  more 
easy  and  speedy  reversal  of  outlawries  in  the  said  court;  and  so  is  the  enact-* 
ing  clause,   "  that  no  person,  who  shall  be  outlawed  in  the  said  cotrrt  for  any* 
cause,  matter,  or  thing  whatsoever,  (treason  and  felony  only  excepted),  •shall 
■  be  compelled  to  come  in  person  in,  or  appear  in  person  in,  the  said  court  to 
reverse  such  outlawry,  but  may  appear  by  attorney  and  reverse  the  same 
without  bail,  in  all  cases  except  where  special  bail  shall  be  ordered  by  the 
said  court.    Now,  without  question,  an  outlawry  at  the  sessions  removed  inter 
this  court  by  certiorari  is  an  outlawry  in  this  court,  and  consequently  is  within 
the  letter  of  the  act,  and  as  it  is  within  the  letter,  so  it  is  within  the  reason  of 
the  law,  for  there  can  be  no  reasonable  difference  between  an  outlawry  orig~ 
inally  prosecuted  in  this  court  and  an  outlawry  removed  hither  by  certiorari. 
Besides,  by  a  subsequent  clause  of  the  act,  the  sheriff  who  arrests  the  defen- 
dant on  a  capias  uilagalum  may  take  an  appearance  on  special  bail,  where 
special  bail  is  required  in  the  nation;  and  if  the  sheriff  has  power  to  bail  the 
defendant  in  any  case,  without  doubt  this  court  has  like  power;    and  it  would 
be  very  hard  if  it  should  be  otherwise,  for  this  man  ought  not  always  to  be 
imprisoned  for  a  misdemeanor  or  a  contempt,  the  outlawry  being  no  more  than 
a  contempt  of  the  law,  and  a  means  to  compel  him  to  answer;    and  as  yet  he 
is  under  no  conviction,  and  the  bail  he  is  to  give  is  only  to  prosecute  the  writ 
of  error  with  effect. 


VHI.  RELATIVE  TO  WHO  IS  ENTITLED  TO  THE  CUSTOUY 

OF  THE  LIBEL.  After  td* 

Rex  v.  Cator.  iJ.  T,  1802.  K.  B.  2  East,  361.  l**^*** 

The  defendant,  having  been  convicted  of  writing  and  publishing  a  libel  in  "ent  ^r  tf 
certain  letters  to  one  A.  B.,  was  brought  up  in  custody  to  receive  the  jud^-  libel  ths 
meat  of  the  Court,  who'thereupon  sentenced  him  to  pay  a  fine  of  200/.  to  the  Court  wilt 
King.      Alter  which,  it  was  moved  on  behalf  of  the  defendant,  that  the  Court  »•*  on  the 
would  direct  that  the  original  letters  which  had  been  proved  at  the  trial,  might  1£l*£?3"rf 
•    be  delivered  up  by  the  prosecutor,  and  deposited  with  the  officer  of  the  court,  fondant  or* 
The  Court,  after  consulting,  said  that  the  motion  was  unprecedented,  and  not  <jer  the  pro' 
fit  to  be  entertained,  and  therefore  they  should  not  make  any  order  upon  the  rotator  to 
subject,  and  they  even  doubted  whether  they  had  now  any  authority  to  make  deposit  th* 
such  an  order  upon  the  prosecutor,  who  was  out  of  court.  libellous  p» 

-______-____^__^___  P*'  with 

IX.  RELATIVE  TO  ATTACHMENTS  FOR  LIBEL.  oMhs™ 

Rex  v.  Wiatt.  E.  T.  1722.  K.  B.  II  Mod.  123.  court. 

Upon  a  motion  for  an  attachment  against  the  defendant  for  publishing  a   [  248  J 
Kbel  against  a  doctor  of  divinity  in  the  University  of  Cambridge,  a  rule  was  An  attaeh 
mde  upon  him  to  show  cause  on  such  a  day  why  it  should  not  be  granted.  »•■* lie* 
In  moving  to  discharge  the  rule  upon  an  affidavit  that  his  fault  was  not  wilfol,  5«*i.IUMhr 
but  merely  through  ignorance;  that  he  had  the  libel  from  one  <&ownfie!d,  a  J°  ,  j£JJ 
printer,  in  Cambridge;  that  it  was  in  Latin,  which  the  defendant  did  not  un- until  he  pre* 
derstand,  and  that  he  did  not  know  who  was  the  author,  otherwise  than  by  a  dooet  tat 
letter  which  he  received  from  the  printer,  and  which  was  now  annexed  to  his  *«tnor. 
affidavit;  by  which  letter  it  appeared  that  one  Dr.  Mr  was  the  author;  so  that, 


m  LIBERTY- 

having  Snowed  K5w  he  en  me  by  this  Kbel,  and  he  having  toft  all  tW  ae  mMf 
of  the  author,  for  (hat  reason  it  was  insisted  in  his  behalf  that  the  role  shook! 
be  discharged,  and  that  the  printer  should  be  prosecuted.  But  the  rule  waw 
oontinued  on  the  defendant  until  ha  made  out  his  allegation  against  the  pru*= 
ter ,  who  was  therefore  joined  in  the  role,  that  both  of  them  might  be)  before1 
the  Court.  And  thereupon*  the  rule  was  discharged  against  the  defendant 
Sold  the  printer,  and  the  doctor  was  committed  until  farther  consideration  of 
the  Matter;  ai*d  within  a  few  day*  afterwards  he  was  broefght  into  court,  and 
fined  50/.  and  bound  to  his  good  behaviour  fdr  a  year; 

jhie  pxitf  X.  PROCEEDINGS  IN  THE  SPIRITUAL  COURT. 

fisher  of  an  1#  Rex  v   r^d.  M.  T.  .J707.  K.  B.  It  Mod.  142. 

woTk  rffav  ^ur'     A  crime  that  shakes  religion,  as  pro&neness  6b  the  stage,  &£{ 

t)o°piinUh  ls  indictable,  see  1  Salk.  8;  but  writing  an  obscene  book,  ae  that  entfcfed 
in  the  spir  t(  The  Fifteen  Plagues  of  (he  Maidenhead,"  k  not  indictable,  but  punishable? 
haal  coort  ooly^n  the  Spiritual  Court. 

.  2.  Clerk  v.  Pxuge.  M.  T.  17&0.  K.  B»  11  Mod.  140. 

sowara"  Motion  for  a  prohibition  to  the  Spiritual  Court  for  words,  which  in  the  uW 
cannot  crl  were  l*"0"  t0  De»  tn€lt  tne  ^^  ^'  behaved  himself  proudly  and  insolently,  and 
fcertnin  a  that  he  was  on  impudent,  ignorant  blockhead;  anu  that  he  also  said  and  de- 
Ubej  not  reclared  that  the  advice  and  exhortations,  and  other  spiritual  directions  of  him; 
fleeting  on  the  6aid  P.,  from  the  pulpit,  are  not  fit  to  be  taken;  and  that  be  was  not  fit  to 
|Vcl°^  give  the  Sacrament;  and  that  he  the  said  clerk,  speaking  to  a  third,  said^ 
brofeision"  "  ^°^  would  not  receive  the  Sacrament  frdni  such  a  puppy  ae  the  said  P; 
and  whicji  was,  waayou  to  live  never  so  long  in  his  parish."  Buf  Holt,  C.  5.,  said  (to 
How  not  im  which  the  Court  did  not  disagree)  that,  though  these  words  did  reflect  On  ninJ 

Eute  aiijr     in  his  profession,  yet  seeing  they  do  not  charge  him  with  any  thing  for  wbtctt 
liicandact  ne  ^  obnoxious  to  the  Spiritual  Court,  therefore  a  prohibition  was  granted; 

[nC249  )       ILiU I  CM  Spiritual  «0Utt,  Hr*af  Of-     See  ntifc,  lit;   J&wftAcf: 

feCievfa- 

f.  Lever  v.  Hosier.  T.  T.  1669.  C.  P.  2  Mod.  48. 


.  In  ejectment.     It  appeared  from  a  special  verdict  that  Sir  S.  J.  being  ten**, 

The  word   anj  jn  ta;j  0f  iands  in  Shrewsbury  and   Col  ton,  being  within  the  liberties  of 
•fiea*  "*  Shrewsbury,  suffers  a  common  recovery  of  all  his  lands  lying  within  the  lil-er- 
right,  privi  l*«iiof  Shrewsbury;  and,  whether  the  lands  in  Coltoo,  which  is  a  distinct  vifl; 
lego/or      though  within  the  liberties,  shall  pass,  was  the  question.     It  was  argued  thai 
franchise,    they  should  not  pass.     The  word  "  liberty"  properly  'signifies  jl  right,  prtri-' 
not  proper  \e^  or  franchise,  but  iro properly  the  extent  of  a  place;  iliH.  22  &*3  Car.  £j 
ly  the  •*    Hut  o^    B   j^.  Waldron'a  case  and  the  case  of  Baker  v-.  Johnson,  But* 
pu!fe         ton^  105.     Liberties  in  judgment  of  law  are  incorporeal;  and, therefore,  Hie 
absurd  to  say  that  lands,  which  are  corporeal,  shall  be  therein  contained. — 
They  are  net  permanent,  having  their  existence  by  the  King's  letters  patent* 
and  may  be  destroyed  by  act  of  parliament;  they  may  also  be-  extinguished, 
abridged,  or  increased;  and  a  venire  facias  of  a  liberty  Of  franchise  is  not  good; 
it  is  an  equivocal  word,  and  of  no  signification;  that  is  plain,  and  therefore  it 
not  to  be  used  in  real  writs;  Ra\  Ehtr.  S82.     There  is  no  pfacipe  io  the  Re^ 
gister  to  recover  lands  within  a  liberty,*  neither  is  there  anjr  authority  in  all  the 
law  books  for  such  a  recovery;  and,  therefore,  if  such  a  thin*  should  be  allow- 
•>©d,  many  inconveniences  would  follow,  (or  a  good  tenant  to  the  precipe  would 
W  wanting,  andthe  intent  of  the  parties  could  not  supply  that  judgment -waal 
1$i»ea,  that  by  this  recovery  the  lands  in  Colton  did  well  pass. 
.  -.      v    S.  8n-r.  Mi.yo»of  London.    T.  T.   16BS.  K.  B.  I  Show;  2Wj  &-C.  * 
Jan^jJ  Mod.  48. 

keiSdju?         &  ****  rear  rived  that  a  liberty  ie  an  incorporeol  hereditament. 

*toeai>  •  jta  arrest  •  within  a  liberty  enmiot  beset  aside,  but  the  lord  of  the  f|,w|ch|je™0/^2; 

ttiojktt.aetirai.  fee  rife'  abase  of  his  privelegej  WotfrettvttVcae*  Yeiv.-  6k  63;  *»aa*r 


Ltcfiricfi.  m 

*.    .   *\  I>*APE*  T;  Bla**t-  M  T  17^9.  K.  B.  2  Saund.  191 
™nf<*™*  «nto  Wales.     The  plaintiff  had  recovered  a  judgment  in  debt  Ths  bailiff 
to  this  court  against  the  testator,  and  the  action  was  laid  in  London:  and  after  of  ■  lib*rt* 
the  death  of  the  testator,  the  plaintiff,  after  judgment   in  a  scire  facias  sued10  ?*°m  a 
out  aJUrijacias  to  London;  on  which  the  sheriff*  returned  nulla  bona;  where-  Tl^T 
upon  he  sued  out  *  testatum  fieri  facias,  directed  to  the  sheriff  of  Montgomery,  £&i?« 
in  Wales,  to  levy  the  money   recovered  of  the  goods  of  the  testator  in  the  seating  it- 
bands  of  the  fxecutor;  of  which  writ  the  sheriff  made  a  return  in  this  man- 
ner, namely,  «  I,  Sir  C.  L.  sheriff  of  the  within  mentioned  county  of  Mont.   [  2W  1 
gomery,  do  most  humbly  certify  to  our  Lord  the  King,  that  the  within  specifi- 
ed county  of  Montgomery  is  one  of  the  twelve  counties  within  the  principality 
or  dominion  of  our  said  Lord  the  King  of  Wales,  where  the  writ  of  our  Lortt 
the  King,  not  touching  the  King  himself,  does  not  run;  and  that   it  does  not 
appear  by  the  said  writ  that  the  said  writ  does  in  any  manner  touch  our  said 
I-ord  the  King;  wherefore  I  most   humbly   implore   the  advice   of  our  said 
Lord  the  King  himself,  if  I  can  execute  the  command  of  the  said   writ:  Sir 
C.  L.,  sheriff."     And  on  this  return  it  was  moved  for  the  plaintiff,  that  the 
sheriff  should  be  amerced,  and  the  plaintiff  have  a  new  writ.     And  the  Court 
agreed  that  the  sheriff  ought  to  be  amerced,   for  the  sheriff,   by  his  return, 
ought  not  to  dispute  the  jurisdiction  of  this  Court,  of  which  he  is  an  officer, 
as  he  has  done  here;  but  if  the  Court   has  erroneously  awarded  a  process 
which  ought  not  to  have  been  awarded,  the  sheriff  ought  to  obey  and  execute 
it;  but  the  party  grieved  may  show  this  matter  to  the  Court,  and  pray  that 
they  would  supersede  their  erroneous  process,  and  so  have  remedy:  therefore, 
it  was  awarded  that  the  sheriff  should  be  amerced. 

ItttTTCC     See anley  tits.  Abuses;  Ale-house;  Composition  toitk   Creditors] 
JFVaiicU,  Statute  of;  Insurance;  Lease;  Nuisance;  Patents;  Trespass. 
I.  RELATIVE  TO  REAL  PROPERTY,  p.  250, 

II. —  PLACES  OF  PUBLIC  ENTERTAINMENT, 

p.  250. 

III. TRADE.     See  post,  tit.    Licences  to  trade. 

IV. SELLING  PLATE,  &c,  p.  253. 

I.  RELATIVE  TO  REAL  PROPERTY. 

1.  Taylbr  v.  Waters.  M.  T.  1816.  C.  P.  2  Marsh,  551;  S.  C.   7  Tauat. 

374. 

A.,  in  1792,  granted  a  lease  of  a  theatre  to  B. ,  B.  covenanting  not  to  grant  A  ltceoe* 
tights  of  admission,  except  255  free  admissions,  without  the  consent  of  A.,  and  jjJJ  •»» 
in  case  of  any  of  the  covenants  being  broken  the  lease  to  be  void.     B.  then  ^j  miy 
assigns  his  interest  to  trustees,  to  receive  the  profits  and  pay  the  debts,  &c.»  be  granted 
who  leave  B,  in  the  management  and  direction  of  the  concern;  in  the  coVS©  by  parol, 
of  whtch,-in  1 
lor  a  valuable 

theatre,  but  suffer  C.  to  exercise  his  'privilege  »■  ««....<—. 'ffrant  *vumnMmn 

the  ticket  is  stopped,  on  the  ground  that  B.  had  no  right  to  mak*  8ucn_fjht«   *,***  and 
The  Court  held, first,  that  the  covenant  by  B.  with  A.,  not«>  gra-  r !g n] "£ "«-»** 
admission,  supposing  it  to  have  been  broken,  did  not  avoid  tne  *  theat      th     rtvoktdf 
condly,  that  as  the  trustees  had  left  B.  in  the  management  °r[erwardg  disavow   L  861  ] 
most  be  taken  to  have  authorized  the  grant,  and  could  no>M  ^  ^  ^  ^ 

it;  thirdly,  that  this  was  not  an  interest  in  land,  but  a  ^ceagary  tnat  u  should 
privilege  of  admission,  and,  therefore,  that  it  WH8#"Jbf  tne  trustees  in  wri- 
pass  by  deed,  or  that  B.  should  have  been  author--"  J  BBt  ^j^ 

ting  to  make  such  a  grant.  70a  K   B  4  T  R  78.  jtcontiaass 

2.  Bagshaw  v   Bossley.  M  T™        08e>  as  t0  go  over  a  man's  *£SR 

Per  Cur.     A  special  iiceoce  for  a  r*        be  revokcd  at  the  pleasure  of  the  my  be 
own  grounds,  or  for  a  particular  tir~*>       '  counter 

party  granting  it.  »sa4sd.* 

•  See  pott,  uv  Power  of  At*      J'  m 

vpjTxii.  ** 


178  LICENCE.— Relative  fc>  public  placa, 

3.  Fentimora  v.  Smith.  T.  T.  1803.  K.  B.  4  East,  10T, 
Or  where  e      Plaintiff  declared  in  case  for  obstructing  a  watercourse  attached  to  his  null* 
wl6  <Jf  l*w  with  the  appurtenances;  and  that  by  reason  of  such  his  possession,  he  had  tj 
JJJjl?  b6    right  to  the  use  of  water  running  in  a  certain  tunnel  to  the  mill.      The  Court 
ed  b?,ho*ld  neldi  lhal  8Uch  allegation  was  not  supported  by  proof  that  the  tunnel  was 
tag  ttirre    made  on  the  defendant's  land,  which  he  had  agreed  to  let  the  defendant   have 
vocable,     for  this  purpose  for  a  certain  consideration,  but  of  which  no  conveyance  was) 
made  by  him  to  the  plaintiff;  and  he  had  since  refused  assent,  because   ftb* 
plaintiff  had  not  the  water  by  reason  of  his  poeeeseioa  of  the  mill,  etc.,  but  bp 
parol  licence  or  contract,  wfyph  could  not  pass  the  title  to  the  land,  and  that 
such  licence  was  revocable. 

4.  Winter  v.  Brockwell.  E.  T.  1807.  K.  B.  8  East,  308. 
And  i*  ean      Per  Ellenborough,  C .  J.     When  a  licence  is  granted  and  actedf  upon,  and 
°    d^  ra  exPence  incurred,  it  cannot  be  recalled,  and  the  defendant  made  a  wrong 
where  the  doer,  without  putting  the  grantee  in  the  same  situation  as  before  it  was  granted. 


parties  erne. 


iwiucn  wwim 

te  placed   II.  RELATIVE  TO  PLACES  OF  PUBLIC  ENTERTAINMENT- 
in  *****       1.  Gallini  v*.  Laborie.  E.  T.  1793.  K.  B.  5  T.  R.  242;  S.  P.  6  Id.  28$. 
?"•*  The  plaintiff  brought  this  action  upon  a  contract,  by  which  the  defendant,  § 

A  place  foreigner,  undertook  to  come  over  to  England  in  order  to  dance  in  baJJeCs  M 
kept  for  the  Italian  Opera  in  the  Haymarket,  called  the  King's  Theatre,  or  mt  such 
public  dan  other  place  as  the  plaintiff  should  appoint.  The  defendant  never  came  at  ai|<* 
cing,  music  But  it  appeared  that  during  the  time  the  defendant  had  engaged  there  ha<l 
pnblicen  ^€e.n  no  ,icence  ^rom  tne  ^ord  Chamberlain  for  the  Opera  House,  though  the 
teruininent  P^yntiflT'p  company  had  exhibited  dancing  entertainments  there;  but  the 
jnass  be  li  plaintiff  had  a  licence  for  performing  musical  entertainments  at  a  house  ia 
seated  by  Hanover  Square.  No  request,  however,  was  made  to  the  defendant  to  peri 
tb«  metis  form  there;  nor  did  it  appear  that  he  had  any  notice  that  the  plaintiff  had 
I  252  1  8Uch  a  ,icence-     A  ver^»ct  was  given  for  the  plaintiff. 

L-    •    '      Per  Our.     The  legislature  di4  not  mean  by  the  statute  25  Geo.  2.  to  give 
any  magic  virtue  to  the  walls  of  the  Opera  House  in  the  H:iy market,   but 
merely  that  that  place,  which  was  supposed  to  be  licensed  by  the  Lord  Chan** 
berlain,  need  pot  have  any  licence  from  other  magistrates.      But  that  clause 
cannot  extend  to  the  Opera  House,  unless  it  be  so  licensed. 
Prarivete       ^  .  4        2'  Cl*RKe  v.  Searle.  T.  T.  1793.  N.  P.  1  Esp.  25. 
hoe*"  in        ,Uebt  t0  ™co™  the  penalty  of  200/.,  given  by  25  Geo.  2.  c.  36.  against, 
which  w  any  person  who  shall  keep  a  bouse  for  public  dancing,  music,  or  other  public 
Serin?  h  Hnin  Tmem>  Whhin  thecit*  o!  Weahninrter,  such  house  not  having  teen 
S ad     "Terim  ?U.rsVr?  of  the  dl'recti°ns  of  the  statute.      It  was  proved  on  th* 
mii(«d  >e    £*"  ° ™*  plaintiff,  that  the  defendant  was  the  proprietor  of  a  house  where  pex- 
daoce,  whe^n8.ot.D<>th  sexes  piet  to  amuse  themselves  by  dancing;  that  they  paid  for  their 
tber  money  "*m,a»on,  and  that  there  were  no  performers  who  exhibited:  but  that  the  cob* 
e^ei?CitePnCed  f°r  the,ir  °Wn  ■»«-™»t.     Lord  Kenyon  said,  the  J5Jbo?E 
*""*  ™tZer<Z  f  °e.raI>  "^  house>eP<  fo'  Public  dancing'."'  There  could  U 
WinkL^-i      house  was  of  that  description,  inasmuch  as  any  person 
In  quest0tLhuii?ket1would  ^admitted.     Besides,  that  the  act  of  parliament 
house  of  thv^.  b#een  "I*6*  *°  regulate  all  places  of  public  resort,  that  « 
lion  by  the  ma^rnPti0n  of  lhe  defendant's  was  equally  an  object  of  regula- 
becaiiie  the  reaoft^.u  as  ?"y  0^er'  as  8Uch  Places>  if  not  P™perly  rqguWd. 
a  verdict  for  the  pedJJ*  VICI0US  and  Pr°fligate  of  both  sexes.    The  jury  ,fouo4 
_       3.  Archer vTk,  «,  »», 

Or  not;  Debt  on  the  statute  26*£NGCR'CE-  T*  T'  ,802'  N-  P-  4  ESP-  ***. 

music,  not  being  licensed.  £§*jC«,c'  36'  *"or  ^eeP*°6  a  house  for  dancing  and 
in  order  to  subject  a  party  to^ta^enbor?uSn>  &  J>  8aid>  il ■»  no*  necessary, 
should. take  money  for  admissvoV^%glVe°  *?y  this  act  of Par"*m«nt,  that  he 
that  the  defendant  is  the  owner  of  the  tfet,taking  of  mone7  l9  on,7  evidence 
•  The  free  liberty  of  backing  and  huntin*  ilo^nZ^^  ^  daDcin«  has  been  <»* 
ered  game;  Moore  y.  Plymouth  (Earl),  1  Moo^34&\c,,,de  ,he  ,ibor!7  °f  ehooiinjr  feats* 

'^  -  •*%  7  Taunt.  014.     ' 


LIEN.  ft! 

H*4  oil.  To  the  cato  of  Belles  v.  Btirghall,  I  subscribe  as  law;  but  it  is  not 
like  Ibis  cas©.  It  is  sufficient  to  show  that  there  has  been  dancing  publicly 
carried  on  in  this  house  belonging  to  the  defendant,  without  its  being  licensed 
by  the  magistrates,  to  entitle  the  plaintiff  to  recover  the  penalty. — Verdict  for 
the  plaintiff*. 

4.  Belles  v.  Burghall.  H.  T.  1798.  N.  P.  2  Esp.  122. 

The  defendant  was  a  dancing-master:    he  was  the  proprietor  of  a  large  fc&t  MiuW 
room,  not  part  of  his  dwelling-house,  where  a  considerable  number  of  persons1  diacinf- 
met  every  Wednesday  night,  for  the  purpose  bf  dancing;  but  it  appeared  that  JJJJJjjf'  " 
fho  defendant  issued  tickets  to  subscribers  only,  for  a  given  number  or  nights,  r  353  1 
The  gentleman  having  tickets  were  permitted  to  introduce  a  lady ;  no  money 
was  takerl  at  the  door,  nor  were  persons  admitted  indiscriminately,  nor  in  fact 
any  person  but  subscribers,  persons  introduced  by  subscribers,  or  persons  who 
came  there  by  permission  of  the  defendant  as  his  friends. 

Lord  Kenyon  ruled,  that  it  was  not  a  meeting  within  the  prohibition  of  the 
statute,  and  nonsuited  the  plaintiff. 

5,  Shutt  v.  Lewis.  E.  T.  1804.  N^P.  5  Esp.  128. 

In  a  room  in  the  back  part  of  the  defendant's  house,  which  was  a  public  Noroaeai 
one,  in  the  rrionth  of  April  there  wad  music  and  dancing,  and  the  landlord  ofp^rticaUr 
(be  house  took  sixpence  from  the  plaintiff  for  admission;    but  another  witness  festival, 
proved  that  the  sixpence  so  taken  was  paid  for  the  tiddler,  as  a  subscription  come*  with 
ttmong  those  who  were  assembled  for  the  purpose  of  dancing,  and  not  for  ad-  in  the  20 
mission.      The  defendant  did  not  deny  that  dancing  had  -taken  place  in  his  ^J0,  *•  •• 
house  at  the  time  stated ;  but  his  defence  was,  that  the  room  had  been  taken      j, 
by  a  person  of  the  name  of  V.,  who  was  a  Jew;   that  he  had  taken  the  room  peiBa|  by 
tight  days,  which  was  the  Passover  among  the  Jews;  that  it  was  for  the  en-  28  Geo.  % 
tertainnient  or*  his  friends,  who  were  persons  of  the  Jewish  persuasion,  and  0.  !*< 
that  the  room  was  only  made  use  of  during  that  period. 

Lord  Ellenborough  said,  that,  under  the  act  of  parliament,  a  defendant  in> 
corred  the  penalty  for  keeping  a  house  for  public  dancing,  music,  or  other 
tebkc  entertainment.  ~~* 

6.  Belli*  v.  Bbal.  M.  T.  1797.  N.  P.  2  Esp.  592. 

It  wa«  proved  on  the  part  of  the  plaintiff,  that  B.,  the  defendant,  who  kert  a^  ^ 
tavern,  had  a  large  tea-room,  in  Which  was  an  organ,  and  which  was  or«n  '0^.^^^ 
all  persons.     Some  women  of  the  town  were  called,  who  proved  that  t»*7  ana  with  an  otf 

mil  persons  of  that  description  were  admitted;  ...     ntMis^M  ^P'".1^*1* 

.   Urd  Kenyod.     The  construction  ought  to  correspond  witb  < the'™*" J»nof  «■**•  « 
the  legislature:  it  is  not  like  the  case  of  an  inn  or  place  of  *  mJ3JJ2: 
here  there  was  a  tegular  opening  of  the  room  from  Easter^      . ,  » 

there  was  ^ organist  who  attended  regularly;  whether  Y^J^  j  thlJ 
makes  no  difference.  The  true  construction  of  the  •«ult1^  therefore  sulH 
this  is  a  room  for  musical  entertainment,  and  the  defe  >  * 

Ject  to  the  penalty. 

IV.  RELATIVE  TO  SELLT^.  PLATE»  *c# 

m  op  iM™™**  w*  HOW'  AND  BY  WH0M  ** 

a  v^**  *  iff     n    2oO« 

A)  Bt  izfrem  «*££'  +  D8AOB  0F  TRADB)  fc<5.  p.  256. 
(R)  By  implied  co^KA    ' 

ia   WLnTJrtv^hlkSd  to°undertake  the  burthen  or  duly,  or  perform  »ri 
1*.  When  party  ohte«  gelji     .     ice  ^  »*.,.. 

ilP-HS?  T?  B*2ric«  *°"  he  valueof  old  siWcr,  liable  «o  the  parity  For  Mt  t* 
feaitictikr  iMUuice  for  nPT»ce  *,  "       0   _  v>  fc  a 
trisgo*  ******  mW<*  ths  31 0«o.  2.  c  38  *  * 


[*54] 


ISO  LIEN.— flbto  erected. 

«ct;  p.  257;  and  see  tits.  Carrier;  Innkeeper.  2nd.  When  party  has  be* 
stowed  labour;  or  money,  on  an  article  or  in  the  performance  of  an  act  or  du- 
ty, p.  261 ;  and  see  tits.  Attorney;  Banker;  Principal  and  Agent;  Ship  and 
Shipping;  Venders  and  Purchasers.  3rd.  Where  party  obtained  possession 
m  exercise  of  a  legal  right,  p.  268. 

IV.  OF  GENERAL  LIENS;  HOW  AND  BY  WHOM  ACQUIR- 
ED, 

(A)   Br  EXPRESS   CONTRACT)   p.  269. 

(J3)  Br  general  usage  op  tradb,  p.  272.  See  also  tits.  Attorney; 
Banker;  Carrier;  Innkeeper-  Insurance;  Principal  and  Agent;, 
Wharfinger. 

(C)  By  particular  usage  op  trade,  p.  273. 
V.  REQUISITES  OF  LIENS  IN  GENERAL. 

(A)  A  PARTT  VESTING  A  LIEN  MUST  HAVE  POWER  TO  DO  SO)  p.  273. 

(B)  A  LIEN  CANNOT  BE  ACQUIRED  BV  A  WRONGFUL  ACT,  p.  275. 

(C)  A  LIEN  CANNOT  BE  ACQUIRED,    WHEN  THERE  Jfl  A   SPECIAL   AGREE- 

MENT, OR  COLLATERAL  SECURITY,  p.  277. 

(D)  The  amount  for  which  it  is  claimed  must  be  fixed  and  cer- 
tain, p.  278. 

(E)  The  party  must  have  complete  possession  of  the  chattel,  p. 
280. 

Vl.  RIGHTS  AND  LIABILITIES,  PARTY  CLAIMING  LIEN,  p* 
282. 
,    ^      VII.  CONTINUATION  OF  LIEN,  p.  284. 
I  *55  ]  VIII.  DETERMINATION  OF  LEIN,  p.  285. 
IX.  REVIVAL  OF  LEIN,  p.  290. 
X.  PROCEEDINGS  CONNECTED  WITH  LIENS,  p.  297. 

I.  DEFINITION  AND  NATURE  OF  * 


ri.  mrFBHENT   SPECIES   OF    LIENS  — PARTICULAR   AND 

GFNERAL.| 

ltt.X)!*  PARTICULAR    LIEN S-HOW,t  AND  BY  WHOM   AC* 
\  QIURED. 

d6m^debrMt^ll?.nM  §i5iLfi^:a,ri5ht  of /fining  the  property;  of  snothef  oohl  som« 
editor-  Chit  K  s.00  Whitaker's  Law  of  Lien;  Montague  on  Lien;  Ellis's  Debtor  ami 
BUCom  2d   EdkLT-;  2  ¥™    NJ ?'  lit:   Trover;  ^ersdorff's   Supplement,  toI.  3* 

Rose;  ^7  It  eithXL'eni  2  EmI!  ^  ?86i  Id"  25:  2  CamPb'  579>  2  *«*•♦**  * 
meaner  in  which  it  oriSt!3  b?  0Peral,onr of  hw,  or  is   created  by  express  contrast.     The 

from  either  of  these  moX8.  ".0t  ?.  tbe  nnture  of  ll,e  riKhr"     T"°.  henefit  accruing 

Morr.  404.  There  is  no  iNf  Pronely  the  same;  see  4  Taunt  642;  Holt,  N.  P.  383;  S 
to  detain  the  property,  the  Iafl6y.  betWGlen  n  ,,en  and  a  set-ofi;  the  former  consists  in  a  right 
enforced  by  action  or  suit.      \?  a  n°Ui  lo  ,nslst  on  a  counlor  demand,  which  can  only  be 

t  There  ate  two  descriptions  orV  -ill*..... 

eral.  Particular  liens  exist  where  jjp  rec°grazed  by  the  English  law;  particular  and  gen- 
respect  of  labour  or  money  expended  <R?f  .,ve  tt.  npb*  lo  relain  po««««on  of  property  in 
controversy.  These  are  always  favorS?  ,d®nllcal  chattel  which  constitutes  the  subjeet  of 
Rep.  651,  unless  the  interns  of credhotft  „  P0l,rla»  l  Alk'  ***  Ambl-  *3*  »  BL 
B.  and  P.  485.  General  liens  are  claimed  i!K?i  *  inJured  bT  *>ing  effect  to  tbe  right;  3 
ed  by  tbe  Courts  with  a  stern  and  watchful  je!H.,CCt  of  a  6enerai  balance.     They  are  vieW- 

t  PerBayIeyfJ.(l  B.  and  A.  58*.  >  LiensHj?"  .  .  L 
contract.  Jhdly.  By  implied  contract;  or  from  X  ■"'*  m  tbree  waJJ :  llrt'  *7  «pre« 
by  legal  relations  between  the  parties.  A  lien  of  oUCi  °f  £ar,icoW  ususge  of  trade.  3©1y. 
er  tbe  parties,  either  by  verbal  or  written  contract ^$?SCr,lption  ""^  be  ac<l,l<red  wherer- 
tbe  chattel.  This  course  is  usually  pursued  either'  wluS?  y  BliPu,ale  for  a  "&**  «©  detain 
a  person  for  tie  execution  of  some  particular  purpose  oft,  aro  Placed  in  lho  handi  of 
orde  ivered  for  bare  custody  lo  another  for  tho  solo  DurDoVr^prop8rty  "  mor0,J  PwdmI 


any 
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J  A)  By  express  contract.  A  lien  can 
Iodie.  E.  T.  1812.  K.  B.  15  East, 54?.  JJ^ 

The  freighter  of  a  ship  covenanted,  that,  if  she  should  not  be  fully  laden,  he  ^'p*^,  * 
would  not  only  pay  for  the  goods  on  board,  but  also  for  so  much  in  addition  contract, 
as  the  ship  would  have  carried  for  which  he  had  before  stipulated  to  pay  freight  where  the 
according  to  different  rates  for  three  descriptions  of  goods.     The  Court  held,  amount  of 
that  the  ship-owner  had  no  lien  upon  the  goods  actually  on  board  for  thethe<*ei?>a™| 
amount  of  the  dead  freght,  in  other  words,  for  the  compensation  in  damages  ^J^f^ 
which  he  was  entitled  to  for  the  freighter's  breach  of  contract  in  not  putting  a  through  the 
full  loading  on  board,  which  damages  were  unliquidated,  there  being  no  lien  in  interven 
such  a  case,  either  by  the  usage  of  trade,  or  the  express  contra  ctofthe  parties,  lion  of  aja 

(B)  By  implied  conrract* — as  usage  of  trade,  eye.  7"*- 

I.  Walker  v.  Birch.  E.  T.  1795.  K.  B.  6  T.  R.  258.  S.  P.   Blake  v.  L  2o6  J 

Nicholson.  M.  T.  1812.  K.  B.  3  M.  $  S.  167. 
Where  an  agent  for  a  trader  lodges  goods  for  sale  with  a  factor,  with  whom  ,^e£ 
the  trader  has  no  previous  dealings  as  factor;  and  the  factor  undertakes  to  pay  traRnet., 
the  proceeds  of  the  goods  to  the  agent,  and  the  trader  and  factor  become  between 
bankrupts,  and  the  trader's  estate  be  indebted  to  the  factor's,  the  assignees  of  the  ponies 
the  factor  hare  no  lien  upon  such  goods  for  the  payment  of  such  debt ;  see  nnconnect 
Term.  Rep.  258;  for  the  Court  said,  the  difficulty  in  this  case  has  arisen  from  ^0™,,lahnldhe 
the  multiplicity  of  facts  stated  in  it;  for  when  they  were  simplified,  the  ques-  JJJIhuut 
tion  admits  of  no  doubt.     The  general  rule  of  law,  that  a  factor  has  a  lien  on  coarse  of 
the  ffoods  of  his  principal  for  his  general  balance,  is  not  disputed;  but  here  the  dealing,  no 
goods  were  deposited  in  the  hands  of  particular  factors  for  a  particular  purpose,  H«n  on  be 
which  is  stated  by  the  factors  themselves  in  their  receipt;  and  this  negatives  creatcd  by 
the  general  rule  respecting  liens.  snge- 

2.  Baldwin  v.  Cole  T.  T.  1702.  N.  P.  6  Mod.  212. 
Trover.     It  appeared  a  carpenter  sent  his  servant  to  work  for  hire  to  the  As  a  partie 
Queen's  yards;  and,  having  been  there  for  some  time,  when  he  would  go  no  ",lir  C0SJon* 
more,  the  surveyor  of  the  work  would  not  let  him  have  his  tools,  pretending  ae^  t™5e' 
usage  to  detain  tools  to  enforce  people  to  continue  until  the  Queen's  work  wastajn  wor^ 
done.     A  demand  and  refusal  was  obtained  at  one  time,  and  a  tender  and  re-  men's  tool* 
fusal  after.     Holt,  C.  J.     The  very  denial  of  goods  to  him  that  has  a  right  U  who  may 
demand  thorn  is  an  actual  conversion,  and  not  only  evidence  of  it,  as  has  been  reftwe  to* 
holden;  for  what  is  a  conversion  but  an  assuming  upon  oneself  the  property  EJf.  rm 
and  right  of  disposing  ol  anothers  goods?  and  he  that  takes  upon  himself  totraotor  ^ 
detain  another  man's  goods  from  him  without  cause,  takes  upon  himself  the  t- 
right  of  disposing  of  them;  so  the  taking  and  carrying  away  another  man's 
goods  is  a  conversion;  so,  if  one  come  into  my  close,  and  take  my  horse,  and 
ride  him,  there  it  is  a  conversion;  and  here  if  the  plaintiff  had  received  them 
upon  the  tender,  notwithstanding  the  action  would  have  lain  upon  the  former 
conversion,  and  having  the  goods  after  would  go  only  in  the  mitigation  of  the 
damages,  and  he  made  no  account  of  the  pretended  usage,  but  compared  it  with 
the  doctrine  among  the  army,  that  if  a  man  came  into  the  service,  and  brought 
his  own  horse,  that  the  property  thereof  was  immediately  altered  and  vested  in 
the  Queen,  which  he  had  already  condemned. 

(C)  By  legal  relation,*}*  [  85T  "J 

.  Iff,   Where  party  obliged  to  undertake  the  burthen  of  a  duty  or  performance  of 

an  act.% 

•  *  By  implied  contract  o  particular  lion  may  oxiit  in  too  absence  of  any  express  contract 
Sf  direct  stipulation:  at  where  there  a  a  long  established  general  usage  ol  trade  authorising 
the  detention  of  the  chattel,  or  where  there  is  a  particular  usago  of  trade  between  the 
parlies,  creating  an  ftnplietf  acquiescence  in  the  hen.  The  existence  and  extent  of  liens 
obtained  Hi  this  manner  are  always  matter;-  of  evidonce  and  questions;  see  6T.  It.  14;  1 
Esp,  MM). 

t  By  legal  relation  n  lien  may  be  croatad  wherever  the  law  imposes  an  obligation  on  a 
party  to  do  a  particular  act;  or  where  from  circumstances  an  individual  is  induced  to  bestow 
hi*  labour  andexpenso  upon  the  property  in  his  possession,  thereby  coating  a  moral  and  le- 
gal obligation  on  the  owner  of  such  chattel  to  mako  a  remuneration  before  he  can  insist  ou 
its  removal. 

t  Where  the  law  impose*  an  obligation  on  a  party  to  do  a  particular  act;  and  in  return 


J§2  LIEN. — Particular — how  created. 

I.York  v.  Gkenaugh.  E.  T.  1708.  K.  B.  Ld.  Raym.  867.  S.  P.  Rbkma!? 
v.  Shawcross.  M.  T.  1794.  K.  B.  6  T.  R.  17.  Oppenmeim  t.  Russeu.« 
,   H.  T.  18Q2.C.  P.  SB.  4"  P.  42. 
A  c6dBmoQ      Holt,  C.  J.,  cited  the  case  of  the  Exeter  carrier,  where  A.  stole  foods,  and? 
SearT'  *"*  delivered  lnecn  to  the  Exeter  carrier,  to  be  carried  to  Exeter;  the  right  owner 
pattioelar    ^n^S  tnc  g°°ds  in  possession  oft  be  carrier,  demanded  them,  upon  which  the 
]£,!.  carrier  refused  to  deliver  the  property  without  being  paid  the  carriage.     The 

owner  brought  trover,  and  it  was  held  that  he  might  justify  detaining  against 
the  right  owner  for  the  carriage;  for  when  A.  brought  them  to  him,  he  was* 
obliged  to  receive  them,  and  carry  them;  and,  therefore,  since  the  law  com- 
pelled him  to  carry  them,  it  will  give  him  remedy  for  the  pretntvfai  due  for  the 
carriage. 

2.  Rushforth  v.  Hadfield.  T.  T.  1805.  K.  B.  6  East,  519;  S.  C.  2  Smith/ 
.  624.  Whitehead  v.  Vaughan.  T.  T.  1805.  K.  B.  Id.  523. 

a  cenaral        Trover.     The  defendants  detained  the  goods  for  the  price  of  the  carriage* 
lion  mar  ba     ^e  quest'on  was>  whether  the  defendants,  as  common  carriers,  had  a  lien  otf 
implied       the  goods  for  their  general  balance  ?   At  the  trial,  the  defendants'  counsel  offer- 
from  n  goa  ed  evidence  to  show  that,  by  the  usage  of  trade  throughout  the  realm,  corn- 
eal usage   mon  carriers  had  a  right  to  retain  particular  goods  belonging  to~  a  party  fbrtheif 
•T  trader    general  balance  due  from  the  same  party  for  the  carriage  of  other  goods  be- 
longing to  him.     The  judge  directed  the  jury,  that,  if  they  found  that  such  wee 
fhe  generrtTtm  disputed  usage;  it  established  the  right  of  the  carriers;  and  they 
thereupon  found  a  Verdict  for  the  defendant,  which  was  now  moved  to  be  set 
aside. 

Per  Ctir.     A  general  lien  does  not  exist  at  common  law.     To  alter  theif 
common  law  situation,  it  must  be  shown  that  both  parties  have  consented  to* 
the  alteration ;  the  carrier  cannot  alter  his  own  situation  by  his  own1  act  alone. . 
This  must  be  by  contract  between  them;  and  usage  of  trade  is  evidence  of* 
such  a  contract.     And  where  such  a  usage  is  general,  and  has  been  long  es- 
tablished, it  is  fair  to  conclude  that  the  particular  parties  contracted  with  ref- 
erence to  it.     But  as  all  these  general  liens  infringe  upon  the  system  of  the 
bankrupt  laws,  they  ought  not  to  be  encouraged.     Such  a  general  usage  ought 
tb  be  proved  by  stronger  evidence  than  was  offered  in  this  case,  especially  as 
it  trenches  upon  the  common  law  right  of  the  subject.     The  evidence  here 
I  oka  1  Pr0(taced  was,  first,  a  book-keeper  to  the  defendants  and  ihrxt  father  for  twenty 
L  25B  J  years,  who  specified  two  instances  of  detention  of  particular  goods  until  pay* 
ment  of  a  general  balance;  the  same  witness  knew  there  wereother  instances,' 
but  could  not  reccollct  the  particulars;  another  witness  had  been  their  book- 
keeper in  London  for  five  years,  and  spoke  to  several  times  hating  stoppee? 
goods,  but  could  only  specify  one  instance;  another  witness  who  had  been  a? 
carrier'  for  more  than  twenty  years  from  York  to  Manchester,  deposed  to  the 
general  usage,  and  remembered  two  instances  in  pattcufair;  another  carrier 
for  twenty  years  from  London  to  Newcastle  gave  the  like  general  evidence; 
another  carrier  for  five  of  sii  years  from  London  to  Lincoln,  Hull,  and  other 
places,  said,  that  the  custom  was  to  retain  tHl  the  genera)  balance  was  paid; 
and  he  once  kept  a  kankrupt's  goods  six  months  until  he  was  so  paid;  en- 
other  carrier,  from  Halifax  to  London*,  for  four  years  past,  had  known  instan- 
ces of  detaining  goods  for  a  general  balance,  and  particularized  one.     On 
this  evidence  a  verdict  was  found  for  the  defendants;  but  a  new  trial  was  gran^ 
ted,  on  the  ground  that  there  was  not  sufficient  evidence  to  warrant  so  genera 
el  a  conclusion.     Oh  a  second  trial,  although  there  was  additional  evidence* 
of  the  same  kind,  the  jury  found  for  the  plaintiffs;  and,  on  motion1  lor  a  new 
trial,  it  was,  said,  that  the  jury  might  well  be  jealous  of  establishing  a  geaer* 
al  lien  against  the  policy  of  the  common  law,  unless  the  party  make  out  a  very  • 
strong  case.     Most  of  the  evidence  being  open  to  observation,  being  instaiw 
ces  of  persons  paying-  small  sums,  rather  than  incur  a  risk  of  a  great  loss  by 

gives  him  a  lien  to' secure  payment.  Henc*  it  i«  that  carriers,  innkeepers,  sea  ante  tits. 
keepers  and  Carriers ;  Bac.  Ah.  Trover,  E.,  Yelv.  67;  have  a  particular  lion  for  thai* 
jftctive  labear  and  eipeoces  in  regard  to-ebon*  particular  enpfoymeat. 
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4he  detention  of  goods  of  solvent  persons,  who  were  at  all  events  liable  for 
tfeuir  general  balance,  or  recent  instances  not  brought  home  to  the  knowledge 
of  the  party  in  the  principal  cause,  the  Court  thought  the  jury  were  warranted 
in  finding  that  the  plaintiff* knew  of  no  such  usage  as  that  which  had  becngiyea 
in  evidence;  or,  not  knowing  it,  did  not  adopt  it.     And, 

Per  Lord  Ellenborough.  General  liens  are  always  to  be  looked  at  with 
ieclonsr,  and  require  stronger  proof:  they  are  encroachments  on  the  common 
law. 

'  3.  ftBWFOHTH  v.  £Lu*iEfrD.  H.  T.  1806.  K.  B.  7  Easi,  224;  S.  C. 

3Smitb,?21. 

The  plaintiff  gave  evidence  of  the  property  being  his,  and  the  defendant  And  w We 
.entered  into  proof  of  a  general  usage  by  carriers  to  detain  goods  for  a  gener-  *  J°y  'V 
ad  balance  and  several  carriers  from  different  parts  of  the  country  were  called  ^  ™^ 
to  prove  such  practice     The  defendants  had  detained  goods  in  1719  for  a  04.e  tho* 
general  balance,  on  which  an  action  was  brought,  but  it  was  decided  upon  an-  proved  to 
other  point;  and  also  in  1800,  they  had  detained  goods  upon  a  general  tnsol-  aavs  been 
yency  of  one  of  their  employers,  who  paid  the  money.     The  learned  juo%e  freqaently 
Jeft  the  whole  case  to  the  jnry  to  decide  whether  the  usage  proved  was  so  gen-  fu^n"6!!; 
eral  as  to  warrant  the  conclusion  that  the  bankrupt  knew  kt  and  contracted  ^fa^  to 
with  the  defendants  npon  the  terms  of  stopping  (or  a  general  balance      If  they  grMu  aaew 
were  of  that  opinion  they  were  to  find  for  the  defendants;    if  not,  the  gen- trial 
era]  rule  of  law  was  to  prevail,  that  carriers  had  not  a  lien  for  a  general   bal-  |  2£9  1 
nnoe.     A  rale  having  been  obtained  to  show  cause  why  there  should  not  be  a 
new  trial,    Per  Cur.     The  direction  of  the  learned  judge  in  this  case  was 
right:  there  must  be  a  fair  and  reasonable  presumption  from  the  evidence  that 
jfcne  plaintiffs  knew  they  were  dealing  subject  to  this  usage  of  trade;  otherwise 
.   juries  in  all  parts  of  the  kingdom  must  find  the  same  way.     For  such  evidence 
of  the  usage  of  carriers  at  distant  parts  might  easily  be  produced  v  and  the  law 
of  liens  with  respect  to  common  carriers  would  be  wholly  changed  by   indirect 
means. — Rule  discharged. 

4.  Wright  v.  S*ell.  H.  T.  1822.  K.  B.  5  B.  St  A.  n50t 

A  carrier  had  given  notice  that  all  goods  would  be  subject  to  a  lien,  not  only  Bat  where 
for  the  freight  of  the  particular  goods,  but  also  for  any  general  halanoe  due  fJJ*1^  * 
from  their  respective  owners.  Goods  having  been  sent  by  the  carrier,  addressed  notj^'^hj/ 
to  the  order  of  J.  S.  a  mere  (actor.     Per  Cur.     The  foundation  of  the  lien  a||  g00a»s 
claimed  is,  that  the  carrier  had  given  notice  that  all  goods  should  be  considered  ahonld  be 
subject  to  a  lien,  not  only  for  the  freight  of  the  particular  goods,  but  also  for  subject  to  a 
any  general  balance  due  from  the  respective  owners.     Now,  perhaps,  as  f ener«'  lj«n 
between  the  real  owner  of  the  goods  and  the  carrier,  that  may  be  a  binding  a°re*nJ 
bargain;  the  real  owner,  however,  in  this  case  is  not  the  consignee,  from  whom  from  lha 
the  debt  is  due  to  the  defendant,  but  the  plaintiff,  who  is  a  perfect  stranger  to  owner,  and 
that  debt.     It  has  been  argued,  that  the  carrier  was  induced  to  believe  the  goods  were 
consignee  to  be  the  real  owner,  by  the  act  of  the  plaintiff,  who  had  consigned  ,ent.  °7  l*e 
the  .goods  to  the  orders  of  the  consignee.     In  the  ordinary  course  °f  *r^e>  !j*™V\o 
however,  goods  are  consigned  to  a  man,  either  on  his  own  account  or  in  the  A  n  wno 
character  of  factor.     There  was  nothing  in  the  manner  in  which  these  goods  WM  merely 
were  consigned  to  J.  S.,  to  induce  the  carrier  to  believe  that  they  were  con-  a  factor, 
signed  to  him  on  his  own  account,  and  as  his  own  property,  rather  than  in  his  b*l<l tnftt 
character  as  factor  ;  and,  if  they  were  consigned  to  him  in  that  character,  it !  V *rt"er 
would  be  most  unjust  to  allow  the  carrier  this  lien;  for  it  would  follow  that,  if  |je„  „  *n3r 

{oods  to  the  amount  of  5,000/.,  the  carriage  of  which  amounted  to  10/.  onry,gajnflt  tne 
e  sent  to  a  factor,  he  at  that  time  being  indebted  to  the  carrier  1,000/.,  the  real  owner 
latter  would  have  a  right  to  keep  those  goods  until  he  were  paid  the  whole  for  a  bal 
awn  doe  to  him  from  the  factor.     That  would,  however,  be  most  unjust,  and  Jnc#  d"* 
contrary  to  law.  from  A'  tt 

5.  Butler  v.  Woolcott.  M.  T.  1805.  K.  B.  2  N.  R.  64.  A  ein|tr 

A  carrier,  by  the  usage  of  a  particular  trade,  is  to  be  paid  for  the  carriage  WD0  t-  tj^ 
of  goods  by  the  consignor.     On  the  question  whether  he  has  a  right  to  retain  **age  of 
j$csn  against  the  consignee,  for  m  general  balance  due  jo  him  for  the  carriage  trade  is  to, 
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be  paid  for  of  other  goods  of  the  same  sort  sent  by  the  consignor,  a  verdict  was  found  Jbf 
*J,ecar"Hethe  plaintiff.  Counsel  being  called  upon  by  the  Court  in  support  of  the*  de- 
tb©8consi£o  fondant's  right  to  retain  the  goods  in  question  against  the  consignee  for  \am 
or,  has  no  general  balance  from  the  consignor,  contended,  that  the  right  of  the  carrier  to 
[  260  ]  retain  against  the  consignor  being  now  established,  and  for  which  he  referred 
right  to  re  to  Aspinall  v.  Pickford,  3  B.  &  P.  p.  44.  n.  a.  that  right  must  be  in  respect  of 
tain  them  a  goods  put  into  his  hands  by  the  consignor,  and  must  arise  the  instant  the  goods 
gainst  the  came  into  his  hands  j  and,  previous  to  any  rights  of  the  consignee,  that  the 
for*a  toner  r'ftD's  °f  tne  consignee  and  the  carrier  being  derived  from  the  same  source, 
al  balance  *DO>  tnc  carrier's  right  being  accompanied  by  actual  possession,  the  latter 
floe  to  him  ought  not  to  be  deprived  of  his  advantage,  without  payment  of  the  balance 
for  the  car  due  to  him  from  the  consignor;  he  observed  that  the  case  of  Oppenheim  Y. 
riageof  oth  Russell,  3  B,  &  P.  42.  was  mainly  distinguishable  from  the  present,  because 
tfa*aame  **  wfts  decided  on  f^c  ground  of  the  consignor's  right  to  sfop  w  transitu,  being 
MrtaentD.  prior  and  paramount  to  the  carrier's  right  to  retain  against  the  consignee, 
the  consign  But  the  Court  were  clearly  of  opinion  that  the  defendant's  claim  to  retain  for 
•r.  the  debt  of  the  consignor  would  not  be  supported  as  against  the  consignee, 

whose  property  the  goods  were  from  the  moment  of  delivery  to  the  carrier.— 

Judgment  for  the  plaintiff. 
If  goods  6.  Lambert  v.  Robinson.  H.  T.  1793.  N.  P.  1  Esp.  119. 

are  receiv  The  goods  in  question  had  been  taken  up  on  the  road,  and  when  the  wag- 
ed by  acargon  arrived  at  the  inn,  the  plaintiff,  who  was  owner,  was  there  ready  to  receir* 
flerd0Dl  *?  them"  The  carriage  came  t0  Ss-  6rf-i  whicn  !ne  plaintiff  then  tendered.  The 
She  owner  defendant  refused  to  deliver  them  till  paid  a  further  sum  of  two-pence  per 
is  ready  at  Parcel  for  booking.  This  the  plaintiff  refused  to  pay,  as  the  goods  had  not 
ihe  inn  to  been  booked,  having  been  only  taken  from  the  waggon  to  the  scales,  where 
xeceive  they  were  weighed  in  order  to  ascertain  the  sum  to  be  paid  for  the  carriage, 
Ahem,  the  an(j  t|,ere  received  by  the  owner.  It  was  then  demanded  as  ware-house-room, 
notT'liea*  and  refused  on  the  same  priuciple,  as  the  goods  had  never  been  brought  inter 
either  for  ?DG  house,  but  delivered  from  the  waggon.  The  defendant  persisted  in  hold* 
the  book  ing  them  until  the  two-pence  was  paid,  upon  which  the  present  action  was 
iag  o?  for  brought  to  recover  them.  It  was  held,  by  Eyre,  C.  J.,  that  the  defendant  had 
jvarehoase  8et  up  no  colour  of  title  to  warrant  him  in  holding  the  goods,  as  there  was  no 

'?  261  1  ,ien  ^ven  by  law  in  this  ca9e;  but  thal>  even  Emitting  that  he  had  a  liea,  it 
«-  I  must  be  for  some  legal  demand.     He,  therefore,  directed  a  verdict  for  the 

plaintiff. 

2nd.  Where  a  parly  has  bestowed  labour  or  money  on  an  article ,  or  in  the  performs 
once  of  an  act  or  duty.1[  See  tits.  Attorney;  Hanker;  Principal  and 
Agent ;  Vendor  and  Purchaser. 

Calico  prin  K    An0N*  E*  T'  1814'  N*  P'  3  ^P  268'   S'  C"  Co"  B*  L'  429# 

teri.    p         The  Court  held  that  calico-printers  had  a  lien. 

2.  Br  en  an  v.  Currint.  T.  T.  1755.  K.  B.  Sayer,  224.  Kirkman  v.  ShaW- 

cross.  M.  T.  1794.  K.  B.  6.  T.  R.  14. 
Farriery         In  trover.     It  appeared  that  an  agreement  was  entered  into  by  the  plaintiff 
and  the  defendant,  wherebp  the  sum  of  Ifo.  Sd.  was  to  be  paid  to  the  defend- 
ant, a  farrier,  for  curing  the  plaintiff's  mare  of  a  distemper,  as  soon  as  she 

*  The  master  or  owner  of  a  ship,  whether  it  bo  a  general  or  chartered  one,  has  a  lien  up- 
on tho  cargo  or  luggage  (but  not  the  wearing  apparel  actually  in  use),  see  2  Campb. 
631;  of  a  passenger,  for  freight,  passage  money,  primage,  average,  or  salvage,  and  is  not 
bound  to  part  with  it,  till  I119  <lemai,d«  in  tbia  respect  are  satisfied;  see  Abbot,  2276;  IS  Mod. 
447.  511;  1  Esp.  23;  1  East,  507;  2C.»mph.  631;  1  B.  and  A.  582;  1  M.  and  8. 147.  And 
the  master  has  a  lien  upon  the  poods  for  freight,  ihough  iho  goods  be  furnished  to  the  ship 
by  his  direction  and  on  his  credit;  see  4.  E*p.  22.  But  the  ship  owner  has  no  lienfbr  dead 
freight,  where  the  remedy  is  in  damages,  see  15  East,  547;  3  M.  and  S.  205 ;  and  the  own* 
«r  haa  not  a  lien  for  dead  freight  or  demurrage  under  a  covenant,  where  the  freighter  lands 
the  goods  and  merchandize  in  the  ship,  in  a  penal  sum  for  non -performance  of  the  cove* 
nants;  see  8  M.  and  S.  205;  2  Mor.  401. 

t  With  ro.«pect  to  this  division,  it  may  be  nsrnmed  as  a  general  principle,  that  whatever 

goods  are  delivered  to  a  tradesman,  or  other  person  for  the  execution  of  the  purposes  of  his 

trade  or  occupation  upon  thorn,  and  he  incurs  expence  and  trouble,  or  labour  in  the  aooom- 

_plisbment*of  such  ends,  he  may  exercue  the  right  of  particular  lien;  &  Alfc*  228s  8*5*  B'P* 

224;  5T.  R.  14;  3  B  and  P.  42;  1  E^t,4;  1  Bl,  Rep.  601;  3  M.  and  %  167. 
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ihoUld  be  cured;  and  likewise  a  reasonable  sum  of  money  for  keeping  the 
mare  until  (the  should  be  cured.  That,  in  pursuance  of  this  agreement,  the 
mare  was  delivered  to  the  defendant;  that  after  the  mare  was  cured  the  plaintiff 
tendered  the  sum  of  10s.  6d.  to  the  defendant  for  the  cure,  and  at  the  same 
time  demanded  the  ntare;  that  the  defendant  refused  to  deliver  the  mare, 
unless  the  plaintiff  would  pay  a  gross  sum  of  money  for  the  cure  and  keeping 
qi  the  mare;  and  that  the  action  was  brought  for  the  conversion  of  the  mare. 
rthe  question  was,  whether  the  defendant  had  a  right  to  detain  the  mare  f 
St  was  holden  that  he  had  not . 

3.  Grskn  ▼.  Farms*.  £.  T.  1768.  K.  B.  4  Burr.  2214.     Grben  v.  Farmer. 

E.  T.  1768.  K.  B.  1  Bl.  651. 

.  Trover  for  several  parcels  of  serges  and  rackers.     It  appeared  that  Messrs.  Dysw  pro' 
Heinzleman  purchased  from  the  plaintiffs  the  goods  in  question,  by  the  inter?  J1*6?11  w 
vention  of  their  packers,  and  they  were  delivered  to  the  defendants,  their  SjJ** 
dyers,  to  be  dyed  upon  their  account;  on  the  L2th  of  July,  1766.     That  after-  dyeittf 
wards  Messrs.  Heinzleman  and  the  plaintiffs  agreed  that  the  plaintiffs  should  have  a  lite: 
have  their  goods  back  again,  wjio  demanded  them  from  the  defendants,  offering 
to  pay  what  was  due  for  the  dyeing;  but  the  defendants  insisted  upon  being 
paid  a  debt  due  from  Messrs.  Heinzleman,  for  dyeing  other  goods,  over  and 
above  what  they  owed  for  the  dyeing  of  these  goods.     That  the  occasion  of 
Meaar*.  Heinzleman's  agreeing  that  the  plaintiffs  should  have  their  goods 
again  was  their  having  faihd  in  their  circumstances;  and  it  was  proved  that,   [  262  ] 
alter  netioe  of  this  failure,  the  defendants  delivered  eleven  pieces  to  Messrs. 
Aaeon  and  Hodgson,  which  had  been  bought  of  them  by  the  packer  of  Messrs. 
Heinzleman  on  their  account,  and  bent  in  tike  manner  to  the  defendants  to  be 
dyed  on  their  account,  without  insisting  upon  being  paid  more  than  what  was 
due  for  dyeing  these  eleven  pieces,  and  that  they  also  delivered  to  the  plaintiff 
Ave  pieces  in  white,  without  being  paid  any  thing.     It  was  further  stated,  that 
the  goods,  for  the  charge  for  dying  whereof  the  defendants  claimed-  to  retain 
the  goods  now  in  question,  had  been  sent  in  to  them,  dyed,  and  returned,  at  the 
several  times  specified  in  their  account;  and  it  appeared  from  that  account 
Mat  ail  the  goods,  for  the  dyeing  whereof  the  defendants  insist  upon  being 
paid,  before  they  would  part  with  this  last  parcel  of  serges  arid  rackers,  wertf 
returned  without  retaining  or  having  any  other  goods,  and  that  the  demand  for 
dyeing  those  former  goods  arose  from  the  1st  of  January,  1760,  to  the  10th  of 
June,  1766,  and  before  the  12th  July,  1766.     It  appeared,  also,  that  there  were 
several  periods  during  which  tho  defendants  had  no  goods  in  their  hands'.     A 
verdict  was  found  for  the  plaintiff  for  57/.,  and  40.9.  costs,  subject  to  the 
Opinion  of  this  Court,  upon  the  following  question: — Whether,  under  the  cir-~ 
oumatances  of  this  case,  the  defendants  have  a  lien  upon  these  goods  for  more 
than  the  price  of  dyeing  ?     Per  Cw.     It  is  sufficient  that  no  contract  can  be 
implied  to  give  a  lien  for  the  balance  from  any  usage  of  trade  or  manner  of 

dealing;  hot  is  much  stronger  when  the  manner  of  dealing  shows  the  contrary, 
lind  that  the  defendant  relied  on  personal  credit  only.  Therefore,  we  are  all  of 
Opinion,  that  there  is  no  lien  here  beyond  that  which  is  given  by  the  general 
wufe  of  Jaw,  which  never  was  disputed  — Postea  to  be  delivered  to  the  plaintiff. 

4.  Jourdine  v.  Lefevrb.  M.  T.  1793.  N.  P.  1  Esp.  66.     S.  P.  Davis  v. 

Bowshbr.  H.  T.  1794.  K.  B.  5  T.  R.  488.     S.  P.  Savill  v.  Barchard, 

_  T.  T.  1801.  K.  B.  4  Esp.  53. 

The  defendants  had  been  bankers  to  Nolan,  a  bankrupt.     The  note  in  ques-  So>  ^^  . 
lion  had  been  paid  into  the  defendants'  house  by  Nolan,  the  day  before  he  *»****« 
AetnsaiUed  the  act  of  bankruptcy,  and  wrote  short  in  his  cash  account  with  the  lien  npon 
house.     At  that  time  there  was  a  balance  in  favour  of  the   bankrupt  to  the  """  PfP**** 
amount  of  2/.  15s.     The  bankrupt,  besides  his  keeping  cash  with  the  defend- J^em 
ants,  bad  also  a  discounting  account  with  them;  and  about  a  month  previous  p|0-ew  » 
to  bis  bankruptcy  they  had  discounted  for  him  fifteen  bills,  five  of  which  their  pes 
turned  out  to  be  bad  ones.     The  defendants  insisted  on  their  right  to  hold  the  lion; 
note  in  question,  to  indemnify  them  against  the  loss  they  should  sustain  from 
bad  bills  they  had  so  discounted.     Lord  Kenyon  was  of  opinion,  that  a  banket 

VOL.  XII;  24 
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in  a  transaction  such  or  the  present  had  a  lien  on  a  note  so  paid  in,  and  Osf 

course  a  right  to  retain  it  for  his  balance. 

A  «]•  4.  Davis  v.  Bowftjer.  H.  T.  1794,  K.  B.  5.  T.  R.  488. 

holds  even      ^  customer  lodged  bills  of  exchange  in  the  hands  of  his  banker  generally, 

where,  bavalM*  wnen  tne  banker  advanced  money  to  him  he  applied  it  to  the  discount  of 

in*  teveral  &ach  of  the  bills  as  happened  to  be  nearest  in  vnlue  to  the  sum  advanced,  but 

bills,  they  without  any  special  agreement  to  that  effect.     On  the  question  whether  this 

disoonnt  so  did  not  invalidate  the  banker's  general  lien  upon  all  the  other  b;lls  in   his 

m™y  •'      hands,  the  jury  tound  a  verdiet  for  the  plaintiff.     On  motion  to  set  it  aside,  the 

ibe  bet**'    &*****  were  clearly  of  opinion,  that  by  the  general  law  of  the  land,  ft  banker* 

sacs;  has  a  general  lien  upon  all  the  securities  in  his  hands  belonging  to  any  par- 

|  263  "J  ticular  person,  for  his  general  balance,  unless  there  be  evidence  to  show  that 

he  received  any  parties  tor  security  under  any  special  circatnstarJCes,  whicof 

would  take  it  out  of  the  common  rule.     They  said:  It  is  taken  for  granted,  by 

the  counsel  in  support  of  the  rale,  that  the  party  had  a  right  to  demand  of  the 

bankers  certain  bills  which  were  not  discounted,  without  paying  their  general 

balance,  and  the  whole  argument  is  built  uporf that  mistake.     We  think  he  had 

only  a  right  to  demand  this  bill  sub  modo;  namefy,  on  paying  aM  that  was  then 

due  to  the  bankers;  for  wherever  a  banker  has  advanced  money  to  another, 

he  has  a  lien  upon  all  the  papers  and  securities  which  come  into  his  hands, 

for  the  amount  of  his  general  balance.     It  has  been  urged,  that  the  banker* 

abandoned  their  general  lien  in  this  case,  by  applying  the  mosey  advanced 

to  the  discount  of  a  particular  bill;  but  nothing  appears  to  warrant  such  a  sop- 

positiof*     So  long  as  they  were  in  advance  npon  the  general  account,  they 

hod- a  right  to  charge  interest,  whether  in  one  shape  or  another.     But  whether 

they  could  charge  interest  upon  any  particular  bill,  provided  they  were  not  m 

advance  npon  the  general  balance,  is  a  question  not  to  be  decided  now,  but 

npon  which  they  may  possibly  find  themselves  mistaken  whenever  it  cornea  td 

be  fully  canvassed.     We  see  nothing,  however,  in  this  case  contrary  to  the 

general  rule  of  Jaw,  and  the  practice  amongst  bankers.     It  is  very  proper  that 

there  should  be  a  known  rule  to  govern  the  conduct  of  all  persons  of  this 

description,  whose  dealings  are  very  extensive,  and  that  rule  is,  that  no  persori 

And  en  all  can  take  any  paper  securities  out  of  the  hands  of  his  banker  without  paying 

•ecoriiiet     him'  his  general  balance,  unless  such  securi'ies  be  delivered  under  tfperticala* 

thamsate  'aSrcement  whlch  enables  him  so  to  do. 

ac^uotT*     _      -  6-  ScoTT  v  Framklik.  E.  T.  1812.  K.  B.  15  East,  42* 
Tki  -li.n  Court  held» lhal  n  banker  has  «  »'<**  for  the  amount  of  his  balance  m* 

•eof a       °n  money  securities  paid  in  by  a  cirstomer  on  his  ruiming  accotfnt; 
brake*  „    ]-  Wilmoitt.  Balfour.  H.  T.  1811.  N.  P.  2  Campb'.  5?8. 

who,  fisv  Bankers  having  fraudulently  sold  out  stock  belonging  to  a  customer; 
ing  frauds  which  stood  in  their  names,  and  applied  the  proceeds  to  their  own  use  while) 
lenilv  sold  they  remained  solvent,  wrapped  up  certain  bonds  belonging  to  them  in  an 

OBt  stock     velnn*.  in«w*rih«M   wiiK  ika  .«.*»J-.>. j    s__i*_._^ * 
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•rand  ad  among  the  securities  belonging  to  other  persons  who  dealt  with  them,  but 
printed  the  gave  no  information  of  any  of  these  circumstances  to  the  customer  till  the  eve 
proceeds,  of  the  bankruptcy,  when  they  sent  him  the  parcel  with  the  bonds,  saying  they 
SZtan  rau8t.  8t°P  P^.v^t  next  morning.  Lord  Ellenborough,  C.  J.,  said:  I  am  of 
tie.  moot  •Pimof,l.,hat  the  defendant  has  no  right  to  the  bonds  in  question.  Yon  say  he 
fboseo<r  na8  •  "f"  ™P°"  them.  A  lien  *  means  a  right  to  hold;  but  the  defendant 
longing  t»  never  held  these  bonds;  he  had  no  possession  of  them  till  the  very  ere  of  the 

•aaJ' JIT     a.,":  *  h^IV^0  *T  ?.i!,1Courtte?  bi,,s  for*  customer,  or  accepted  bills  for  hit  accommo- 
ta.it. a  Ken  f^1^^  '  T^i"  °npaid'  a  lien  on  anJ  *W*M*  secitriifes  of  that  cos- 

spon  "oelr  1SS»T  a!  iT*  T?.1*  T  ^  and  "^  *" the  **m« in  ™*  »"*  even  where,  takfog  i*f* 
Zri" 7    £coun'  lbe  bIU  ™  k«l"i<l«-,  tbc  customer  has  a  balance-in  his  favour  of  e  suaVaoc  equal  to 

aeUriaV  '    £  ,LT*         /.^  T- °*  ,J,<,1mVl»"  s»rPl"s  cannot  he  appropriated  to  any  #»c  of  *•  bill. 
71ZZ        °  „     **     "       tC  C,BT.  °f  !?e  b™k*r*"'"Z  «ny  »f  ^c  parti*,  to  the  bill*   But  be  ha  .  a* 
Starting       hen  on  muniments  casually  left  at  his  shop  after  ho  has  refused  to  advance  money  on  ihea* 
as  a  security-  Luc**  ir,  Dorrieo,  7  Taunt.  208.  8.  C.-l  Moore,  2& 
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bankrap^cy,  when  it  is  concealed.     The  bankrupts  could  not  give  a  prefer-  tbsy  had 
•ncc  to  one  creditor  over  the  other.     A  contemplated  appropriation  cannot  be  beeB  Iif#m 
a  virtual  transfer.     Had  the  memorandum  been  true,  had  the  bonds  been  de-np  {°  lh* 
posited  with  the  defendant,  he  would  have  had  an  equitable  title  to  them,  and  b^,b?b«ji 
might  have  retained  them  till  his  debt  was  satisfied;  but  they  were  not  depos-  ker  In  cm 
ited  with  him;  they  remained  in  the  possession  of  the  bankrupts;  they  might  tempUtioa 
have  been  taken  from  the  iron  chest  and  carried  into  the  market,  without  hi*of  **"* 
ever  knowing  that  his  name  had  been  written  on  the  envelope.     Had  the  af-"?*7'* 
fairs  of  the  company  been  retrieved,  his  stock  would  have  been  replaced,  and 
he  never  would  have  heard  of  these  bonds  that  are  supposed  to  have  been  de- 
posited with  him.     It  is  a  case  of  extreme  hardship  on  the  part  of  the  defen- 
dant! bat  the  rules  of  law  must  not  bend  to  our  feelings  or  our  wishes. 
8.  Swskt  v.  Pym.  M.  T.  1809.  K  B.  1  East,  4. 
The  Court  held  that  a  fuller  had  a  lien.  FnlWrstf 

9.  Grkcj  v.  Farmer,  E,  T.  1768.  K.  B  4  Burr.  2222.  Savill  v. 
Barchard.  T.  T.  1801.  N.  P.  4Esp.  53. 
Per  Cur.    It  was  settled,  in  1 175,  that  the  packer  being  in  the  nature  of  a  Pft<ABir*» 
factor,  would  be  entitled  to  a  lien.     See  1  Atk.  2*28. 

10.  Blake  v.  Nicholson.  M.  T.  1814.  K   B.  3  M.  &  S.  167. 
The  defendant,  who  was  a  printer,  had  been  employed  by  S.  before  hisPriatsrs; 
bankruptcy,  to  print  several  numbers,  not  all  consecutive  numbers,  of  a  work, 
of  which  he  printed  in  the  whole  8,750  copies,  and  delivered  to  S.  5,987,  and 
the  residue  remained  with  him  in  his  warehouse.     S.  supplied  the  paper  for 
printing  the  several  numbers,  from  time  to  time,  as  they  were  to  be  prin- 
ted, and  a  separate  charge  was  made  by  the  defendant  for  the   printing  of 
each  number,  amounting  in  the  whole  to  4941.  2s.,  of  which  S.  had  at  diner-   [  *<>5  J 
ent  times  paid  185/.  on  account.     Afterwards  S.   becoming  bankrupt,  the 
plaintiffs,  as  his  assignees,  applied  to  the  defendant  for  the  delivery  of  the 
copies  remaining  in  his  hands,  tendering  to  him  so  much  as  was  due  for  the 
printing  of  those  copies  in  proportion  to  his  charge  for  the  whole.     The  de- 
fendant refused  to  deliver  them,  insisting  that  he  had  a  lien  for  the  whole  bal- 
ance.    Lord  EUenborougb,  C.  J.,  directed  a  nonsuit.     On  motion  to  set  it 
aside,  the  Court  held  the  defendant  had  a  lien  for  the  whole  balance,  the  wprk 
being  an  entire  work  in  the  course  of  prosecution,  upon  the  same  principle 
that  a  taylor  who  is  employed  to  make  a  suit  of  clothes  has  a  lien  for  the  whole 
price  upon  any  part  of  them.     It  would  be  inconvenient  if  he  was  obliged  to 
make  stops  in  the  course  of  the  work;  the  nature  of  the  employment  affords  a 
reason  for  his  general  lien. 

11.  Natlorv  Mangles.  H.  T.  1794.  N.  P.  1  Esp.  109.  Spears  v.  Hart- 
ley. T.  T.  1799.  N.  P.  3  Id.  81. 
The  plaintiff  had  purchased  from  one  Boyne  twenty- five  hogsheads  of  su-And  wear 
gar,  then  lying  in  the  defendant's  warehouse,  who  was  a  wharfinger.     Boyne  pagan, 
was  in  debt  to  the  defendant  to  the  amount  of  167/.,  part  of  which  only  waa 
lor  the  charges  of  these  twenty-five  bogheads  of  sugars;  the  remainder  was 
for  the  balance  of  a  general  account,  for  which  the  defendant  claimed  a  lien, 
and  refused  to  deliver  them  to  the  plaintiff  till  the  whole  sum  was  paid.     The 
plaintiff  paid  him  the  whole  money,  and  then  brought  this  action  to  recover  it 
back.    The  whole  question  turned  upon  the  point,  whether  a  wharfinger  has 
a  lien  for  the  balance  of  a  general  account  «i|>on  the  goods  in  his  possession. 

Lord  Kenyan  said,  liens  were  either  oy  common  law,  or  were  given  where 
a  party  was  obliged  by  law  to  revive  goods,  &c,  in  which  case,  as  the  law 
imposed  the  burthen,  it  also  gave  him  the  power  of  retaining  for  his  indemnity. 
This  waa  the  case  of  inkeepers,  who  had  by  law  such  a  lien.  That  a  lien 
from  usage  was  matter  of  evidence.     The  usage  in  the  present  case  had  been 

*  Inmranee  brokers  have  » I"1*  "P0*1  lhe  P°l'c'ie*  of  their  employe's  in  their  bands,  and 
non  toe  mousy  received  by  ihem  upon  those  pelicie*,  for  the  amount  of  their  communion, 
and  upon  the  premiums  of  the  policies  themselves;  Co.  B.  L.  556,  567;  see  post,  til.  Prin- 

d7ss5twtgr  Atk.  235.     Tailors,  5  Ed*.  4.  fol.  2;    Yolv.  67;  Hob.  42.  Cro.  Car.  271; 
sseft  East,  433;  6  Bac  £br,  694.     Publishers,  Brook  v.  Wetitworth,  3  Anst.  88.1. 
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proved  so.    After  he  said  it  should  be  considered  as  a  settled  point,  that  wfcer* 
fingers  bed  that  Hen. 

12.  Stedb  t.  Hat.  E,  T.  1791.  K.  D.  4  T.  R.  260.  Stbpbkzv  v. 
Costa  r.  E.  T.  1762.  K.  B.  1  Bl.  Rep.  413.  423. 
Pravi^sd        The  owner  of  goods  on  board  a  ressel  directed  the  captain  not  to  land  then* 
ihs  two*   on  tfce  wharf  against  which  the  vessel  was  moored,  which  he  promised  not  to  do* 
wharfad      °"'  a^erWRrds  delivered  them  to  the  wharfinger  for  the  owner's  use,  under  the? 
1  have  rupee  i°*ea  of  the  wharfieger's  having  a  lien  thereon  for  the  wharfage  fees,  because) 

|  tivelj  lisoi;  the  vessel  was  unloaded  against  the  wharf;  the  owner  upon  demand  and  refit* 

|  sal  brought  trover  against  the  captain.     Buller,  J.     lam  of  opinion  that  the 

i  objection  to  the  form  of  the  action  is  not  well  founded;  for  the  plaintiff  gave 

1  express  orders  to  the  defendant  not  to  land  the  goods  on  the  wharf,  to  which 

{  the  latter  agreed  at  the  time,  but  afterwards  disobeyed  those  orders,  and  de* 

Jivered  the  goods  in  possession  of  the  wharfinger;  now  on  these  facts  I  think 
(  266  ]  trover  will  lie.  I  cannot  go  on  the  ground  that  the  wharfinger  was  the  plain- 
tiffs agent;  for,  so  far  from  it,  the  plaintiff  expressly  dissented  to  the  goods) 
being  sent  there;  and  if  one  man,  who  is  intrusted  with  the  goods  of  another  > 
put  them  into  the  hands  of  a  third  person,  contrary  to  order*,  it  is  a  conver- 
sion. If  a  person  take  my  horse  to  ride,  and  leave  him  at  an  inn,  that  is  a  con- 
version; for  though  I  may  have  the  horse  on  sending  for  him,  and  paying  for 
the  keeping  of  him,  yet  it  brings  a  charge  on  me:  so  here  the  defendant,  by 
putting  these  goods  into  the  custody  of  the  wharfinger,  brought  a  charge  on* 
the  plaintiff.  And  this  is  a  deliberate  act,  it  being  done  contrary  to  the  or- 
ders of  the  owner,  arid  therefore  distinguishable  from  the  case  put  at  the  bar  of 
a  non-delivery  of  goods,  merely  owing  to  a  mistake.  So  stands  the  case,  inn 
dependent ly  of  the  evidence  respecting  the  wharfage;  but  that  is  very  materi- 
al to  be  considered,  because,  if  the  wharfage  duty  be  due,  that  will  be  an  an- 
swer to  present  action.  The  usage  set  up  at  the  trial  does  not  appear  to  be 
uniform;  for  though  several  of  the  witnesses  said  that  in  their  opinion  it  waa 
due,  yet  opinion  is  no  evidence;  and,  in  point  of  fact,  the  duty  has  not  always 
been  paid  in  cases  where  the  goods  were  not  landed.  The  case  in  Bl.  Rep. 
goes  a  great  way  to  prove  that  no  such  a  payment  can  be  exacted. 

13.  Attersolv.  Briant  T.  T.   1808.  N.  P.   1  Campb.  410. 

pat  it  Trover  for  some  brandy  which  lay  in  the  defendant's  cellars,  and  which, 

Kerns  •      when  demanded,  he  had  refused  to  deliver  up,  saying  it  was  his  own  property. 

man  At  this  time  certain  warehouse-rent  was  due  to  the  defendant  on  account  of 

the  brandy,  of  which  no  tender  had  been  made  to  him.     The  counsel  content 

dad  that  the  defendant  had  a  lien  on  the  brandy  for  the  warehouse-rent,  and 

that  till  this  tendered  trover  would  not  lie;  but, 

Lord  Ellenborough  considered  that  as  the  brandy  bad  been  detained  on  a 
different  ground,  and  as  no  demand  of  warehouse-rent  had  been  made,  the 
defendant  must  be  taken  to  have  waived  his  lien,  if  he  had  one,  which  would 
admit  of  some  doubt. — The  plaintiff  had  a  verdict. 

14.  Binstead  v.  Buck.  M.  T.  1776.  C.  P.  2  Bl.  Rep.   1117. 

Or  the  find     Trover  for  a  pointer  dog.     The  plaintiff  proved  the  dog  to  be  (lis  property, 

•rty  0^  and  lhat  lt  waB  fm,nd  at  ,he  defendants  house  twelve  menths  after  it  waa 
had,  '08t*     ^*na  defendant  8aid  the  dog  strayed  there  casually,  and  demanded  20». 

for  twenty  weeks,  before  he  would  deliWr  up  the  Jog.  Verdict  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court,  whether  this  refusal  amounted  to  9 
conversion  of  the  dog.  The  counsel  ft»r  the  defendant  declined  orguiiur  the 
question.     Postea  to  the  plaintiff. 

15.  Nicholson  v.  Citapman.  M.  T.   1793.  C.  P.  2  H.  Bl.  254. 


voluntarily  conveys  it  to  a  place  ot  safety  beyond  the  reach  of  the  tide  at  high 
water.  Lord  Ellenborough  C,  J.,  directed'the  jury  to  ascertain  what  they 
thought  a  proper  compensation  for  the  carriage  of  the  timber  by  the  defendant 
as  above  stated.    They  answered  that  two  guineas  was  a  reasonable  sum  fop 
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vnat  purpose;  upon  which  it  was  agrcod  (hat  a  verdict  should  be  found  for  tho    ["  -67  ] 
plaintiff  for  the  value  of  the  timber,  subject  to  the  opinion  of  the  Court  on  tho 
question,  whether  there  ought  not  to  have  been  a  tender  of  two  guineas  before 
action  brought? 

Per  Caw.  The  facts  reduce  the  merits  of  this  case  to  this  short  quostson, 
whether  •wry  mail  who  find*  the  property  of  another,  which  happens  to  have 
been  lost  or  mislaid,  and  voluntarily  puts  himself  to  some  trouble  and  expence 
to  preserve  the  thing  and  to  find  out  the  owner,  has  a  lien  upon  it  for  the  cas- 
ual, fluctuating,  and  uncertain  amount  of  the  recommence  which  he  may 
reasonably  deserve  ?  It  is  enough  to  say  that  there  is  no  instance  of  such  a 
}ien  having  been  claimed  and  allowed.  The  ease  of  a  pointer  dog  (Bins teed 
v.  Buck,  «afe,  38$.)  was  a  case  in  which  it  was  claimed  and  disallowed,  and  it 
was  thought  too  clear  a  case  to  bear  an  argument.  Principles  of  public  poll? 
cy  and  commercial  necessity  support  the  lien  in  the  case  of  salvage;  not  only 
public  policy  but  commercial  necessity  do  not  require  that  it  should  be  estab- 
lished in  this  case;  but  very  great  inconvenience  may  be  apprehended  from 
it  were  it  to  be  established.  The  owners  of  this  kind  of  property,  and  the 
owners  ef  ersft  upon  tho  river,  which  lie  in  many  places  moored  together  in 
large  numbers,  would  not  only  have  common  accidents  from  the  carelessness 
of  their  servants  to  gusrd  against,  but  also  the  wilful  attempt  of  ill-designing 
people  to  turn  their  floats  and  vessels  adrift  in  order  that  they  miglst  be  pa*} 
for  finding  them.  We  mentioned  in  the  course  of  the  canse  another  greater 
inconvenience,  namely,  the  situation  in  which  the  owner,  seeking  to  recover 
his  property  in  an  action -of  trover  wilt  be  placed,  if  be  is  at  his  peril  to  make 
a  tender  of  a  sufficient  recompence  before  he  brings  his  action;  such  an  own-, 
er  must  always  pay  too*  much,  because  he  has  no  means  of  knowing  exactly 
bow  much  he  ought  to  pay,  and  because  he  must  tender  enough.  We  know 
there  are  cases  in  which  the  owner  of  property  must  submit  to  this  incon- 
yenience;  but  the  number  of  them  ought  not  to  be  increased;  perhaps  it  if 
better  for  the  public  that  these  voluntary  acts  of  benevolence  from  one  man 
te  another,  which  are  charities  and  moral  duties,  but  not  legal  duties,  should 
depend  altogether  for  their  reward  upon  the  moral  duty  of  gratitude.  But  ai 
any  rate,  i;  is  fitting  that  he  who  claims  the  reward;  in  such  case  should  take 
tipen  himself  the  burthen  of  proving  the  nature  of  the  services  which  he  has 
performed,  and  (he  quantum  of  recompence  which  he  demands,  instead  of 
throwing  it  upon  the  owner  to  estimate  it  for  him  at  the  haaard  of  being  non- 
suited in  an  action  of  trove  r.-~Judgment  for  the-  plaintiff. 

16.  Hartpoot  v,  Jonks.  M.  T.  1697.  K.  B.  L.  Raym.  393.  Anon.  T.  T. 
1704.  K.  B.  Salk.  65*.  Hamilton  v.  Davis.  T.  T.  1771.  K  B,  5 
Burr.  2732. 

Trover  for  goods.     The  defendants  plead  that  they  were  in  a  ship,  and  that  Not  rescu 
4he  ship  took  fire,  and  they  hazarded  their  lives  to  save  them,  and,  therefore,  «d  &•■  the 
they  are  ready  to  deliver  the  good,  if  the  plaint  jff  will  pay  them  41.  for  sal-  I**  ol^ 
rege}  &c.     The  plaintiff  demurred  generally;  and  Holt,  C.  J.,  held,  that  they  "?  ££f  i 
might  retain  the  goods  until  payment,  as  well  as  a  tailor,  or  an  hostler,  or  a    ^  «■ 

common  carrrier.  And  salvage  is  allowed  by  all  nations,  it  being  reasonable, 
that  a  man  shall  be  rewarded  who  hazards  his  life  in  the  service  of  another. 
But  though  the  detainer  be  lawful,  yet  it  does  not  amount  to  a  conversion  no 
more  than  a  distress  for  rent.  And  he  said  that  he  never  knew  but  one  spe- 
cial plea  good  in  trover,  except  a  release. 

*  The  reason  of  this  rule  U  obvious;  goods  car  riot!  by  sea  are  necessarily  and  unavoida- 
bly exposed  to  the  perils  which  storms,  tempest,  and  accidents  (far  beyond  tho  reach  of  hu- 
man foresight  to  prevoot)  are  hourly  creating,  snd  against  which  it  too  often  happens  that 
the  greatest  diligence,  and  tho  most  strenuous  exertions  of  the  mariner  cannot  protect  them. 
yKbep  goods  are  thus  in  eminent  danger  of  being  lost,  it  is  most  frequently  at  the  hazard  of 
the  Jim  of  those  who  save  them  that  they  are  saved.  Principles  of  public  policy  dictate 
to  civilised  end  commercial  countries),  not  only  the  propriety,  but  even  the  absolute  neces- 
sity of  establishing  a  liberal  reoempenoo  for  the  cqcouragoment  of  those  who  engage  in  so 
.dangerous  a  service.  ''  p 
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17.  Rex  v.  Bury.  E.  T.  1779.  K.  B.  1  Leach,  201. 
Or  a  elerk  The  clerk  of  assize  on  the  Norfolk  circuit  insisted  that  he  had  a  right  to  -^ 
hirTnot'  lail?  the  record  until  he  8**>uld  be  paid  his  fees  for  drawing,  iogrossing,  ^cM 
liens.*  which  the  attorney  for  the  prisoner  had  refused  to  do,  on  the  ground  of  their 
Where  a  being  exhorbitant.  Lord.  Mansfield  said,  he  should  be  very  unwilling  to  de- 
Jiorae  is  termine  that  the  clerk  of  assize  had  a  lien  on  the  records  of  the  court  for  bk 
.seized  as  an  fees,  for  that  he  foresaw  great  inconvenience  from  such  a  doctrine, 
eatray.and  jr^    Where  the  party  obtain  po$*e$sion  in  taerciu  ej  legal  right 

\h*  manor  '•  Taylor  v.  Jam*..  E.  T  1685.  N.  P.  Bull.  N.  P.  45. 

has  been  at  A  lord  of  a  manor  seized  a  beast  as  an  estray,  and  kept  it  some  time  after 
ezpenee  in  having  proclaimed  it.  The  owner  afterwards,  and  within  the  year  and  day, 
keeping  it   claimed  it,  and  brought  trover,  without  first  tendering  a  satisfaction  for  the 

after  procla  keeping  of  it;  and  for  the  want  of  that  the  Court  held  that  the  action  shall  not 
nation,  he  jje 

BnMbe611*  *•  Henly  v-  Walsh.  M.  T.  1705.  K.  B.  Salk.  686  i  S.  C.  11  Mod.  39. 
Jord  shoald  Trespass  for  his  horse.  Defendant  pleaded  that  one  Pooly  was  owner  of 
make  tome  the  horse,  and  that  the  horse  est  rayed  out  of  his  possession  and  came  to  the 
.demand  of  hands  of  the  plaintiff,  and  that  he,  by  command  of  Pooly,  demanded  the 
•oort*i°  ft.  horse  within  a  year,  &c.,  and  tendered  amends,  and  that  the  plaintiff  refusing 
1    i      J  to  deliver  him,  he  took  him.      To  this  there  was  a  frivolous  replication,  and 

eESse^     UP°n  that  a  d*murrer; 

general  ton     -P**"  Cur.     1st*  Without  telling  any  marks  or  making  any  proof  of  property 

ifler  of  a  (which  may  be  done  upon  the  trial),  the  owner  may  seize  his  horse  where  he 
mends  will  finds  him.  Sndly.  Though  the  defendant  does  not  plead  directly  that  he  ten- 
be ■efficient  dei-ed1  amends,  but  only  that  he  demanded  the  horse  tnvftrendo  Mriiffocno;  yet 
lobar  his  we  tnmk  this  a  direct  affirmation,  like  the  case  of  ioarrantizando  eendukt, 
*  where  the  principle  affirms  as  directly  as  a  verb  so  done  plagam  morialemy  \m 

well  enough.  3dly..  That  though  it  was  said  he  tendered  amends  generally 9 
and  did  not  express  any  certain  sum,  yet  that  was  good  in  this  case,  and  a 
~  difference  was  taken  between  this  case  and  that  of  a  tender  of  amends  for  a 
trespass.  In  that  of  a  trespass,  if  the  defendant  pleads  a  tender  of  amends, 
he  must  show  what  he  tendered,  for  he  roust  tender  a  certain  sum;  and  the 
Jaw  puts  this  difficulty  upon  him,  because  he  is  the  wroug  doer,  end  the  other 
is  confessedly  the  party  injured;  but  the  owner  of  the  stray  is  no  wrong  doer, 
■and  it  is  impossible  to  know  how  long  his  horse  had  been  in  the  lord's  custo- 
dy, or  how  much  will  make  a  proper  satisfaction. 

IV.  OF  GENERAL  LIENS,  HOW  AND  BY  WHOM  ACQUIRED^ 

(A)  By  ExrREss  contract. 
I     Kirkman  v.  Shawcross.    M.  T.  1794.  K.  B.  6  T.  R.  14 ;  S.  C,  3B  $ 

P.  42. 
One  who         A  number  of  bleachers  in  the  county  of  Lancaster,  finding  that  losses  to  a 
•alike  earn  considerable  amount  had  been  incurred  by  them  from  their  not  being  entitled, 
ere  and  inn     »  A  Uvery  gtaWe  kQQper  hM  ||ot  t  |ien.  per  Da,ja%  c  j.t  AgMey  tt  Pill|  T.  T#  3  q^  ± 
Kfepem,  H  ^3  though  a  stable  keeper  may  by  express  agreement  have  a  lien  for  the  keep  of  bones. 
Where  the  of  horses  in  possession  of  a  livery  stable  keeper,  who  bad  such  Hen,  fraudulent- 
ly took  thetn  out  of  his  possession,  held  that  the  livery  stable  keeper  might,  without  force, 
retake  the  horses,  and  that  the  lien  would  revert;  Wallace  v.  Woodgate,  1  C.  A  P.  575;  8. 
C.  1  R.  and  M.  198;  S.  C.  3.  Stark.  172. 

•f  So,  goods  seized  under  distress,  damage  feasant,  &c,  maybe  detained  until  sattsfre- 
tion  of  the  injury  be  made;  Bradby  on  Distresses,  205,  But  where  a  horse  was  distrained  to 
compel  an  appearance,  it  was  hotden,  that  after  appearance,  the  plaintiff  could  not  justify 
detaining  the  horse  till  the  keep  was  paid  for;  Bull  N.  P.  45. 

X  The  question  whether  a  tradesman  has  a  general  or  particular  lien,  is  decided  on  the 
same  ground  at  law  as  in  equity,  and  in  the  same  way.  There  are  some  liens  which  exist 
only  in  equity;  but  the  lien  for  freight  is  not  one  of  them.  A  clause  in  a  charter-party, 
binding  the  owners'  ship  appurtenances,  freight,  and  goods,  Ike.  to  be  laden  on  board,  in  a 
penal  sum  for  the  due  performance  of  the  articles,  Ice.  of  the  charter-party,  whatever  con- 
struction and  effect  it  might  havo'in  other  countries;  it  having  been  decided  here  as  inope- 
rative to  give  the  ship  owners  a  lien, .the  court  of  equity  held  that  they  were  not  bound  !• 
give  an  equitable  effect  for  a  clause,  merely  beciuse  the  construction  which  a  court  of  lav* 
had  put  upon  it  would  leave  it  inoperative;  Gladstone  v.  Biniey;  2  Mor,  (eb.)  |01j 
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ftr  retain  goods  put  ioto  their  hands  for  a  general  balance,  came  to  an  agree-  not  obliged 
nent  that  they  would  not  receive  the  goods  of  any  person  who  would  not  coil- l0  r€«OTT* 
tent  that  they  should  be  retained  for  a  general  balance  that  might  happen  to*T?"°™  t 
be  due  to  them.     This  agreement  came  to  the  knowledge  of  J.  S.,  who  after*  tv  m,y  h, 
wards  sent  a  quantity  of  goods  to  A.,  one  of  these  bleachers,  for  the  purpose  pose  what 
of  being  bleached.     J.  S.,  became  a  bankrupt.     The   assignees  demanded  conditioor 
the  goods;  hut  the  bleacher  insisted  that  he  had  a  lien  on  the  goods,  for  what  he  pi  rasas 
remained  due  to  him  for  his  work,  and  balance  upon  other  works  delivered  to  £"jit  of*it 
the  bankrupt  before- the  bankruptcy.     It  was  contended,  on  the  part  of  the  thoVefors 
assignees,  that  the  object  of  the  agreement  was  to  create  a  lien  in  cases  where  r  270  1 
none  existed  before  ;  and  though  an  individual  might  impose  such  terms  on  he  rfiayftip 
his  customers,  yet  it  was  tiot  competent  to  a  class  of  men  to  do  it,  and  that  it  slate  for  » 
was  against  public  policy  to  permit  combinations  of  this  sort  to  avail.     But ,,en  for  his 
the  Court  were  of  opinion  that  as  the  convenience  of  commerce  and  natural  ge"eral 
justice  were  on  the  side  of  liens,  this  agreement  was  legal,  its  object  being  any  wopw 
merely  to  enforce  that  which  the  law  considered  as  equitable,  more  especially  ty  tent  to 
as  it  was  made  by  persons  who  bad  an  option  either  to  work  for  this  or  that  him  in  the 
person  as  they  chose.  course  of 

a.     Chase  v.  Weitmore.  T.  T.  1816.  K.  B.      5  M.  &  S,  180.  Wright  v.  «■*■■* 
Snbll.  H.  T.  1822    KB.  5B.  &  A.  950.    Kir  km  an  v.  Shawcross.  naa>; 
M.  T.  1794.  K.  B  6  T.  R.  14.     Ofpenheim  v.  Russell.  H.  T.  1802. 
]£.  B.  3  B&.  P.  42. 
On  the  question,  whether  a  workman,  having  bestowed  his  labour  upon  a  And  there 
chattel,  in  consideration  of  a  price  or  reward  fixed  in  amount  by  his  agree-*  ■?  no  objto* 
ment  with  the  owner  at  the  time  of  its  delivery  to  him,  can  by  law  detain  the  partyVho 
chattel,  until  the  price  be  paid,  or  must  seek  hie  remedy  by  action,  no  time  or  from  the  na? 
mode  of  payment  having  been  appointed  by  the  agreement?  tore  of  b'»* 

The  Court  said:   We  are  all  of  opinion  upon  the  argument,  and  if  a  right  employ 
to  detain  exists  in  the  general  case  that  we  have  mentioned,  the  present  de-  ?,ent ." 
fondants  have  a  right  to  detain  the  goods  in  question  for  the  money  due  *°  ^eot  BreW1 
them  for  grinding  all  the  wheat,  because  we  consider  the  whole  to  have  been  erty  (bf[|[e/ 
done  under  one  bargain,  although  the  wheat  was  delivered  in  different  par-  execution 
eels,  and  at  different  times.     The  general  question  is  of  very  great  and  ex-  or  pnrpoeer 
tensive  importance;  several  authorities  were  referred  to  against  the  right  to  of  his  trader 
detain;  but  if  these  authorities  are  not  supported  by  law  and  reason,  the  con-  mB^*i^  * 
venience  of  mankind,  certainly  requires  that  our  decision  should  not  be  gov-  ^  Lipre— 
erned  by  them,  and  we  believe  the  practice  of  modern  times  has  not  proceed-  contract  of 
ceeded  upon*  any  distinction  between  an  agreement  for  a  stipulated  price,  and  the  same  na 
the  implied*  contract  to  pay  a  reasonable  price  or  sum,  and  that  the  right  of  >ure  with 
detauter  has  been  practically  acknowledged  in  both  cases  alike.     In  the  case  hw  employ 
of  Wolf  v.  Summers,  Mr.  Justice  Lawrence  does  not  appear  to  have  beenren* 
aware  of  any  such  distinction.     It  is  impossible,  indeed  to  6nd  any  solid 
reason  for  saying  that  If  we  contract  with  a  miller  to  grind  our  wheat  at  15s.  It- 
load,  he  shall  be  bound  to  deliver  it  to  us  when  ground,  without  receiving  the 
price  of  bis  labour;  but  if  we  merely  deliver  it  to  him  to  grind,  without  pay- 
ing the  price,  he  may  dotain  it  until  we  pay  him,  though  probably  he  would    r  »•.  -j 
demand,  and  the  law  would  give  the  very  same  sum.     Certainly,  if  the  right  of  ■'  ■* 

detainer  is  considered*  as  a  right  at  common  law  (and  it  must  be  so  considered 
in  this  case,)  it  exists  only  in  those  cases  where  there  is  no  manner  of  contract 
between  the  parties,  except  such  as  the  law  implies.  The  court  cannot  ex- 
tend the  rule,  and  authorities  were  quoted  to  establish  this  proposition;  but 
Upon  consideration,  we  are  of  opinion  that  those  authorities  are  contrary  to 
reason  and  principles  of  law,  and  ought  not  to  govern  our  present  decision. 
The  same  law  is,  that  if  a  tailor  make  for  a  party  a  gown,  he  may  keep  the 

9  Hence  a  printer  employed  lo  print  certain  numbers,  but  not  consecutive  numbers  of  an 
Sntire'work,  has  a  lien  upon  the  copies  not  delivered  for  his  general  balunce  due  for  printing 
the  Whole  of  those  number*;  3  M.  and  S.  167.  The  circumstance  of  a  person  procuring 
a  loan  from  another,  wh  >  is  nlreily  in  possession  of  gome  of  ibo  former  property  ns  n  no* 
fiurity  for  a  prior  loin,  saomd  to  be  evidence  that  thn  parties  intended  tint  the  property 
Hhouldbe  a  ptadge  for  the  wbo!6  defct;  2  Vera*  991.  698. 
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gown  uatil  he  i«  paid  fcr  his  lahewr;  and  the  flame  law  w,  if  we  bay  « 
of  you  for  90s.  you  may  keep  the  horse  until  we  pay  yon  the*2G».,  but  if 
are  to  pay  you  at  Michaelmas  next  dialling,  bore  you  should  not  keep  the 
horse  until  you  are  paid.     The  law,  as  applied  to  the  cases  of  the  hostler,  the 
tailor,  and  the  vendor,  is  said  to  be  the  same,  and  in  the  latter  the  sum  is  natal 
to  be  fixed.     The  distinction  drawn  is  where  a  future  time  of  payment  is  toei. 
If  a  material  distinction,  as  that  which  depends  upon  fixing  the  aeaount  of  Che 
price,  had  been  supposed  to  exist  at  that  time,  we.  think  it  would  hate  been 
noticed  in  this  place,  and  act  being  noticed,  we  think  it  was  not  thee  rtpftoeod 
to  exist.     So  in  the  cose  ef  Cowper  v  ^Andrews,  Lord  Hottart  speaking  of  the 
word  pro,  "for,"  says,  that  "this  word  works  by  condition  precedent  in  all  per- 
sonal contracts.     As  if  I  sell  you  ray  horse  for  10/.,  you  shall  net  take  my 
horse  except  you  pay  me  10/.,  except  I  expressly,  give  you  a  day  ;  aad  yet  in 
this  case  you  may  lot  your  honse  go,  and  have  an  action  of  debt  for  your 
money;  and  so  may  the  tailor  retain  the  garment  until  he  be  paid  lor  nwikwny 
by  a  condition  in  law."     The  reason  in  the  case  of  sale  is  {ftrea  in  the  14 
Hen.  8.  20.  a.     The  cause  is*  for  that  each  has  not  the  same  advantage  the 
One  against  the  other;  for  the  one  will  have  the  thing  in  possession,  the  other 
but  an  action,  which  is  not  reason,  nor  the  same  advantage.     Considering  the 
Operation  of  the  word  for,  as  noticed  by  Lord  Hebart,  whose  opinion  ie  con- 
firmed by  the  cases  he  refers  to,  and  by  others  also,  no  reason  can  he  assign- 
fed  for  saying  it  shall  not  have  the  same  effect  in  a  contract  to  grind  a. load  of 
wheat  for  15*.  as  in  a  contract  to  sell  a  load  of  wheat  for  J 5s.     The  former, 
fndeed,  in  substance,  is  a  sale  of  a  certain  portion  of  the  time  and  labour  of 
the  miller,  and  the  use  of  his  machinery.     And,  as  it  is  clear  that  he  cooler 
not  maintain4  an  action  upon  the  contract,  without  averring  that  be  had' 
ground  and  was  ready  to  deliver  the  wheat;  if  the  other  party  can  by  lew 
recover  the  wheat,  without  averring  that  he  had  paid  or  tendered  the  price 
for  the  grinding,  he  will  have  an  advantage  above  the  miller;  for  he  wiM  have 
his  goods,  and  the  miller  will  only  have  an  action.     If  the  distinction  which* 
has  been  contended  for  on  the  part  of  the  plaintiff  should  be  allowed,  what 
must  be  said  in  those  cases,  where  a  workman  is  not  only  to  bestow  a  portion 
of  his  labour  on  a  chattel  delivered  to  him,  but  also  tt^  appry  (o  it  some  mate* 
rials  or  goods  of  his  own  for  a  fixed  price? 
f  272  ]  .  (B)  By  a  general  usacJe  of  trade* 

Wftere  a     j     W^eldow  v  Gould.  H.  T.  1801  N.  P.  3  Esp.  268;  S.  C.  Co.  Bank  Lew. 

general  lien  429. 

frequently  ^ne  plftU1thT  na<*  delivered  the  calicoes  to  one  P.  to  have  them  printed;  he 
proved  and  delivered  them  to  the  defendant,  who  was  a  calico-printer;  the  defendant  did 
allowed  to  not  know  that  the  goods  did  not  belong  to  P.,  and  he  kept  the  gootSs  for  the 
ex wi  by  the  balance  of  a  general  account  between  P.  and  him. 

■**?•  ° j*  Lord  Kenyan  said  that  he  thought  the  plaintiff  had  a  Hon  for  a  general7  beV 
Codt  *  U  'ance>  aDO>  tn**  ****  same  point  had  been  before  decided  that  calico-printers 

not  allow  n*d  *uch  a  l'en'  Du*  xi  must  De  mr  W0l"k  (*ofto  *n  tne  co**rM  -°f  ****  bosioeas 
the  right  to  for  which  the  lien  was  claimed;  they  could  not  claim  a  lien  for  mosey  lent,  oY 
he  after      for  any  collateral  matter;  it  should  be  confined  to  work  done  in  the  particide/ 

W°ed,db    busine8f- 

•ordinaiv  *  A  general  lien  may  arise  where  there  is  a  general  usage  of  1rade  to  warrant  it,  and* 
calico  print  *ven  **•**»  '"deed,  die  lien  arises  by  implication  of  law  of  a  contract  for  it:  for  where" 
•rs  ,.be/e  is  a  usage  of  trade  it  may  be  presumed  to  arise  by  reason  of  contracts,   repealed  so 

'  frequently  and  so  notorious  thai  every  body  must   be   considered  as  having  notice  of  it; 

Whi taker,  31;  2  Sclw.  13  IS.     But  as  general  liens  are  considered  cdntrary  to  the  policy  of 
tlie  common  law,  and  to'  public  convenience  and  on  infringement  upon  the  system  of  the 
bankrupt  law,  the  object of  which'  is  to dia tribute  the  debtor's  estate  proportionally,  auiuuget 
all  creditor,  to  establish  a  cltrim  to  such  a  lien,  upon  the  ground  of  the  general   uaage  of  waf 
trade,  strong  evidence  would  bo   required   of  tne   frequency  and  notoriety  of  the  ctsage;  - 
and  in  cases  where  die  party  claiming  the  lien  is,  from  the  nature  of  his  trade,  under  legal 
obligation  to  accept  employment  from  any  one  who  offers  it,  and  for  that  reason  has  aright, 
to  a  particular  lien  upon  property  entrusted'  to  him  in  the  course  of  his  trade,  the  evidence  of 
any  usage  for  the  extension  of  that  lien  as  a  lien  for  his  general  balance  ought  to  be  proved 
by"  still  stronger  evidence  than  is  necessary  in  cases  where  no  ?ucb  obligation  exists;  **• 
Whitaker,  8?{  6T.  R.  14;  3B.  andP,  42;  6  East,  5Jr9. 
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* 

i    Green  v  Farmer.  K.  T.   1767.  K.  B.  Cited  !  Bi.  Rep.  653.  Green  v. 
Farmer.  E.  T.  1768.  K.  It.  4  Burr.  82S5.    Satill  v.  Barchard.  T%  T. 
-     1801.  K.  B.  4  Esp.  53.  Pickets 

The  court  held  that  packers  have  a  lien.  tST*V 

3     Sweet  v  Pvm.  M.  T.  1800.  K.  13.  1  East,  4.  "•"' 

e ,  The  bankrupt,  a  clothier,  residing  in  London,  before  his  bankruptcy  em-  It  tteoM 
ployed  the  defendant,  a  fuller,  residing  in  Exeter,  in  his  business;  and  at  the  ****'  '& 
time  of  the  transaction  aftermentioned  the  bankrupt  was  indebted  *°  *M4  de-^jjj** 
'fondant,  upon  the  general  balance  of  accounts,  in  more  money  than  the  value  that  feller* 
fef  the  goods  in  question;  and  by  the  custom  of  the  trade  at  Exeter  the  defen-have  a  gejtf 
fjant  had  a  lien  for  his  general  balance.     The  plaintiff  recovered  a  verdict,  ml  lien.t 
The  judge,  in  his  direction,  told  the  jury  that  no  person  having  a  lien  on  goods  «*««pt  by 
couid,  if  be  part  with  the  possession,  afterwards  stop  them  in  transitu,  and  },*jj^? 
thereby  revive  bis  lien  against  the  owner.     But  he  gave  the  defendant's  coun-of  £*et«r. 
fWil  leave  to  move  this  court  to  enter  a  nonsuit,  if  they  should  be  of  a  different   [  373  j 
opinion.     On  motion  for  that  purpose  the  Court  refused  to  interfere. 
4.  Bbkwett  v.  Johnson.  E.  T.  1784,  K.  B.  2  Chit.  Rop.  455.     Saville 

v.  Barchard.  T.  T.  1801.  N.  P.  4  Esp.  53. 
The  plaintiff  was  in  the  habit  of  sending  silk  to  the  defendant  to  be  dyed  ;  Dyers,     ° 
there  was  due  from  the  plaintiff  to  the  defendant  17«.  2d.  for  dyeing.     The 

[llailitin?  sent  the  si?k  in  question  to  be  dyed;  it  was  dyed,  and  3*,  6<2.  was  due 
6  the  defendant  for  dyeing  it;  the  plaintiff  tendered  the  3«.  6d.,  and  demanded 
the  silk,  which  the  defendant  refused  to  deliver,  unless  he  was  paid  the  17«.  611. 
tdso.  The  question  for  the  opinion  of  the  Court  was,  whether  the  defendant 
bad  a  general  lien  ?  It  was  contended  there  can  be  no  right  to  retain  for  a 
general  balance,  without  an  usage  to  that  effect.  The  principles  of  public 
policy  for  the  convenience  of  commerce  are  against  a  contrary  doctrine.  The 
plaintiff  can  only  retain  for  the  stim  due  for  the  dyeing  or  manufacturing  the 
thing  detained.  The  Court  admitted  the  doctrine  and  law  laid  down,  and 
gave  judgment  for  the  plaintiff.  Aad  mil 

See  Montagu*  B.  L.  18;  4  Burr.  2214;  1  Bla.  Rep.  651 ;  6  Ea$t>  523.  n.    Urf  "*• 

6.  Green  v.  Farmer.  B.  T.  1767.  K.  B.  I  Bla.  Rep.  653.  tfcS^r 

The  court  cited  the  case  of  a  miller,  who  was  not  allowed  to  retain  corn  for  ifon,* 
tritef  debts  than  the  price  of  the  grinding. 

(C)    BY  PARTICULAR  USAGE  OF  TRADE. §  Any  pMty 

_«*____  h**iegth* 

V.  REQUISITES  OF  LIENS  IN  GENERAL.  dSSL 

(A)    A  PARTY   VE8TINO   A    LIEN   MUST    HAVE    POWER   TO   DO   SO.  of  property 

1.  Hollis  v.  Claridoe.  E.  T\  1813.  C.  P.  4  Taunt  807.  m4y  v„t  # 


It  was  resolved 


,  that  any  party  having  the  absolute  disposition  of  property  in  another  , 
fiiay  vest  in  another  the  right  of  lien  upon  it,  but  not  otherwise.  J?16  "I*1  •/ 

2.  Hussey  v*  Christie.  E.  T.   1828.  K.  B.  9  East,  433.     Richardson  v.  Sf!!K5 
Goss.  E.  T.  1801.  C  P.  3  B.  &  P.  1 19.    Pultney  v.  Keymer.  E.  T.  ^^ 
1800.  N.  P.  3  Esp.  182.  Weldon  v,  Gould.  H.T.  1801.  N.P.  Id.  258.    j  374  | 
Per  Cur.     Liens  may  be  derived  through  the  acts  of  servants  or  agents  Liana  may 
acting  within  the  scope  of  their  employment,  which  they  themselves  had  not.  beacqoirod 

*  And  wbarfigers;  af«  to  factors,  »ee  post,  tit.  Principal  and  Agent;  bankers,  ante,  Insu-     ^"t  *** 
ranee  Brokers;  poet,  Principal  and  Agen1;  attorneys  ante,  tit.  Attorney;   I  Esp.  109;  3  Id.  mm  **  wmr 
fil;  4  Id.  93;  3  B.  and  P.  124;  haye,  by  tho  custom  of  their  respective  trades  and  profes- 
sions, a  V.6n  upon  the  property  of  their  employ  ors,  not  only  for  dobts  arising  in  the  execution 
of  the  purpose  for  which  the  property  was  delivered,  but  for  a  general  balance  duo  from  their 
•flnpfoyer*  in,  the  course  of  their  »ra*dc;  and  it  is  said  that  this  lien  extends  to  money  lent  by 
packers;  1  Atk.  2«8;  sod  qu.  8  Taunt.  499. 
•t  *Atk.  S&8;  see  8  Taunt.  499.  ,    - 

%  And  printers  hate  not  a  general  lien,  neither  have  common  carriers.     As  to  Innkeeper; 
.tee  tit.  Innkeepers. 

J  Any  person  may  establish  his  claim  to  a  lien  for  a  geneial  balance,  upon  the  ground  era 

particular  usage  or  previous  mode  of  dealing  between  him  and  tho  party  from  whom  fee 

claims  il;  and  proof  of  their  having  beforo  dealt  on  the  fooling  of  such  »i©nwill  be  pr*<"n£' 

<ihre  evidence  that  they  continued  to  deal  upon  the  same  term*:  Whitaker  85?  Free.  KM.  own- 

1  Atk.  235;  6  T.  R.  19. 

VOL.  XII,  ** 


1M  LIEN— Jkowtto  if. 

vaats  era   Jf  a  servant  deliver  cloth  to  a  tailor  to  mako  his  master's  liveries,  the  (ailof, 
**nlf  m?    'ndeed>  will  have  a  lien  on  the  cloth  for  the  value  of  h!s  work;  but,  though  the 
the  scop"  servnilt  pay  the  tailor  his  charge,  that  will  not  give  the  servant  a  lieu  on  the 
of  their  em  liveries, 
ploymeot,  3,  Hiscox  v.  Greenwood.   E.  T.  1802.  N.  P.  4  Esp.  174.    Daubigky  t. 

Duval.  E.  T.  1794.  K.  B.  5  T.  R.  604. 
Bat  not  oth     The  chaise  of  the  roaster  had  been  broken  by  the  negligence  of  his  servant; 
•"*»•;        and  the  servant  desired  a  coach-maker,  who  had  never  been  employed  by  the 
master,  to  repair  it,  which  was  accordingly  done;  and  the  master  refusing  to 
•  pay  the  amount  of  the  bill  sent  in  by  the  coach-maker,  he  insisted  on  retaining 

the  chaise  as  a  lien-.  Lord  Ellen-borough,  C.  J.,-  was  of  ftp  inion  that  the  coach- 
roaker  was  riot  entitled  to  retain  it;  for  whatever  claim  of  that  riort  he  might 
have,  he  must  derive  it  from  legitimate  authority;  that,  unless  the  master  bad 
been  in  the  habit  of  employing,  the  tradesman  in  the  way  of  his  trade,  it  should 
not  be  in  the  power  of  the-  servant  to  bind  him  to  contracts  of  wbteh  the 
master  had  not  any  knowledge,  and  to  which  he  had  not  given  any  assent.  It 
wWthe  duty  of  the  tradesman,  whan  he  was  employed,  to  have  inquired  of 
the  principal,  whether  the  order  was  given  by  his  authority;  but  having 
neglected  to  do  so,  the  master  was  not  liable  to  the  demand,  end  the  detain- 
ment of  the  chaise  was  unlawful. 

4.  Ai-DErsoN  v.  Temple.  T.  T.   1768.  K.  B.  4  Burr.  2739.    Wilson  ▼. 
Nor  can  a  Balfour.  H.  T.  1811.  N.  P.  2  Campb.  579.     Crosby  v.  Crouch;  E. 

liea  be  ao  T.  1809.  K.  B.  12  East,  256. 

^i!?^ ^'a  *>er  ^ur'  ^  acts  to  defraud  creditors  or  the  public  laws  of  the  hrod-am 
onth^oroD70^'  an<*  ^  tne  na,are  °*" lne  acl  Dc  a  conveyance,  or  grant,  it  is  not  only 
any  of  a  void,  but  an  act  of  bankruptcy.  It  has  been  determined  that  a  conveyance 
trader,  by  a  trader  of  all  his  effects,,  for  the  payment  of  one  or  more  bona  fid*  creditors 
which  ia  de  of  the  most  meritorious  kind,  though  his  effects  do  not  amount  to  half  what  is 
Ijvered  by  duej  \9  void,  because  it  is  not  an  act  in  the  ordinary  course  of  business;  it  is 
ihetiader,  nol  gucn  Qn  art  as  a  mHn  cou|j  do,  but  it  must  be  followed  by  an  immediate 
iter  wkh  act  °^  bankruptcy,  and  it  fs  defeating  the  equality  that  is  introduced  hy  the 
latent  to  statutes  of  bankruptcy,  and  tho  criminal  (for  the  bankrupt  is  considered  as  a 
gite  Him  a  criminal)  isiakert  upon  himself  to  prefer  whom  he  pleases.  But,  suppose  he 
preference  leaves  out  a  considerable  part  of  his  effects,  if  it  appears  to  be  only  coloura- 
1  Vh*  k*1  ble,  that  dont  vary  the  case  ;  it  is  fraudulent.  Suppose  a  trader  makes  a  con- 
°  otcv*0  vevance  °f  aH  ms  estate  lor  the  payment  of  all  the  creditors  except  one,  it  in 
r  275  1  *o\d.  Suppose  it  was  to  pay  all  his  creditors  rateably;  if  there  were  no  assent 
A  party  °^  n'8  creditors  to  the  composition,  it  would  be  void;  for  it  would  be  rescinding 
having  poi  the  whole  system  of  the  barikropt  luWs;  and,  instead  of  applying  to  the  great 
teuton  of  seal,  he  would  choose  his  own  trustees.  If  this  is  a  fraunulanf  act,  it  is  void. 
P?!*11*  See  ante,  tit.  Bankmpt,  and  3  Ves.  85;  8  T.  R.  199. 

IV!™1!.6  (B)   A    LIEN    CANNOT   BE    ACQUIRED    Bt   A   WRONGFUL   ACT. 

4xpreei  or  —  y    '        —  _.   _       __    — 


implied  con  *•  Griffiths  v.  Hyde.  2  Sfclw.  N.  P.  155.  S.  P.  Burn  v,  Broww.  M.  T. 

•eat  of  the  1817.  N.  P.  2  Stark.  272. 

•waerv  It  was  resolved  that  a  party  cannot  acquire  a  lien  by  his  Wrongful  act. 

2*  Madden  v,  Kempster.  M.  T.   1807.  N.  P.  1  Campb.  12.     Lan*o*  r. 
9*  */.*"*  Blanchard.  H.  T.  1811,  N.  P.  2  Id.  597. 

re?reaema      ,Per  **"*  EHenborough,  C.  J.     If  a  man  gets  possession  of  a  thing  by 
lion  or  con  misrepresentation,  he  cannot  retain  it  air  having  a  lien  upon  it,  although  tinder 
eealroentof  the  circumstances  he  might  have  done  so  had  he  come  by  it  fairly, 
focu.         3.  Lemfrierl  v.  Parlev.  E.  T.  178tT.  K.B.ST.R  485.     Stone  t.  Lino- 
Or  incar  W00D.  M.  T.   1725.  K.  B.  Strff.  651.     Exall.  v.  Partridge.  T..T. 

£ace there  ,799'  K.  B.  8  T.  R.  310.     Child  v.   MorleV.  T,  T.  1800.  K.    B. 

m  without        AId'610;.      . 

consent,  A  trader  being  indebted  to  the  defendant,  in  consideration  of  the  defendant 

cannot  re    advancing  him  a  further  sum,  agreed'  to  assign  the  cargo  of  a  ship  then  home- 
tain  it  at  a  ward  bound,  of  which  he  had  received  letter  of  advice,  and  to  deposit  the 
ien*  policy  of  insurance  on  the  goods  in  the  hand*  of  the  defendant,  and  as 

r  Or  if  property  be  obtained  by  a  usurious  contra^,-  it  eamtot  be  detained. 
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IE  the  bill  of  itititng  was  transmitted  to  him  to  indorse  and  deliver  the  same 
over  to  the- defendant.  The  policy  and  letters  of  advice  were  deposited  With 
the  defendant  accordingly,  and  the  bill  of  lading  was  indorsed  over  to  him  as 
aeon  as  it  arrived,  but  not  till  after  an  act  of  bankruptcy  committed  by  the 
trader.  On  the  arrival  of  the  ship,  the  goods  were  delivered  to  the  defendant. 
Trover  having  been  brought  by  the  assignees  of  the  bankrupt,  the  Court  held 
thaf#  if  the  defendant  is  to  be  considered  as  a  mere  wrong  doer,  it  is  not 
necessary  for  the  plaintiff  to  tender  him  an  indemnification  for  cxpences,  which 
have  been  incurred  by  him  in  order  to  obtain  a  wrongful  possession. 
4*  Bur*  v.  Brown.  M.  T.  1817.  N.  P.  2  Stark.  273.  Axon.  E.T.  1817.  CL 

P.  7  Taunt.  278. 

The  defendants  had  been  the  factors  for  Bone  at  Shields  for  several  years;  A*4  where 
whilst  the  G.  and  JVf.  was  at  shields,  the  master  of  tho  ship  placed  the  certifi- lhe  ?**?** 
eate  of  the  ship's  register  in  the  hands  of  the  defendants,  at  their  request,  in  o^jTh^lu1 
order  that  the  latter  might  pay  the  duties  at  the  Custom-house,  which  they  ac-   |   276   1 
cordingly  paid;  but  they  afterwards  detained  ihe  certificate,  insisting  that  they  capablt  of 
were  entitled  to  a  lien  upon  it  for  the  whole  of  the  balance  due  from  Bone  to  being  de 
them,  amounting  to  upwards  of  900/.     The  master  of  the  ship  was  not  in-  tained  as  a 
formed  when  he  delivered  the  certificate  to  them  at  their  request,  that  they  had  liw,l*t  •** 
any  intention  to  detain  it  till  the  whole  of  their  demand  was  paid;  and  said  ^fte^rerde- 
that,  if  he  had  known  that,  he  would  hare  paid  the  duties  himself.     In  trover,  *' 

it  was  contended  on  the  part  of  the  defendants,  that  they  had  a  right  to  detain 
the  certificate  as  a  security  for  the  whole  of  the  balance  due,  since  it  came  into 
their  hapds  iq  the  van  a  I  course  of  business,  without  fraud. 

Bay  ley,  J.  The  defendants  were  not  entitled  to  withhold  the  certificate  of 
registry,  for  two  reasons;  1st.  Because  they  had  no  right  to  the  possession  of 
it,  for  the  purpose  of  a  lien  in  the  first  instance;  and  2ndly.  Because  thoy 
claimed  to  retain  it  for  too  large  a  sum.  The  captain  was  told  that  it  was 
wanted  jn  onfer  that  the  defendants  might  proceed  to  pay  the  duties  at  the 
Custom-b*nse,  and  not  with  a  view  to  a  lien;  and,  therefore,  they  cannot  insist 
noon  detaining  it  for  that  purpose.     Verdict  for  the  plaintiff. 

Set  B.  A)  A.  50;  3  T.  It.  787. 

5.  Spears  v.  Hartly.  H.  T.  1799.  N.  P.  3  Esp.  81. 

The  defendant  wrs  a  warrmger,  and  claimed  a  lien  as  well  for  the  wharfage  &•*  »  parly 
as  for  thebalaoce  of  a  general  account;  which  balance  was  due  in  the  y ear  J?M  *. ,i#" 
1790,  undftr  which  lien  he  justified  a  right  to  retain  it.     It  was  for  the  defend-  ({£ **V&* 
ant  contended  that,  admitting  the  defendant  might  claim  a  lien  for  the  wharfage  remedy  for 
due  on  a  particular  article,  he  was  not  entitled  to  such  lien  for  the  balance  of  part  of  it 
a  general  account;  and  also,  that  it  appeared  that  the  balance  which  -theubarradby 
defendant  claimed  to  a  lien  had  accrued  in  the  year  1790,  and  so  was  barred  l**  ?u.tul# 
by  the  statute  of  limitations.     The  debt  being,  therefore,  discharged  by  °pe-y™""U 
ration  of  the  law,  the  defendant  could  not  be  entitled  to  any  Ken  by  virtue  of 
it.     Lord  Eldon.     If  what  has  been  stated  by  the  defendant's  counsel  be  law, 
that  the  debt  is  discharged  by  the  operation  of  the  statute  of  limitations,  no 
Ken  could  be  obtained  by  reason  of  it,  but  the  debt  was  not  discharged;  it  was80*  wft€V* 
the  remedy  only.     I  am  of  opinion  that,  though  the  statute  of  li imitations  has  SJpoitail 
ran  against  a  demand,  if  the  creditor  obtains  possession  of  goods  on  which  he  with*  par 
has  alien  for  a  general  balance,  he  may  hold  them  for  that  demand  by  virtue  tjr  for  a  par 
of  the  lien.  "  tienltr  par 

6.  Wilier  ▼.  Caldwell.  E.  T.  1795.   K.  B.  6  T.  R.  258;  S.  C.  1  N.  R.  po~.be 

~  45.     Lawsom  v.  Diceenso*.  M,  T.  1727.  K.  B.  8  Mod.  306.     Hooper ™n££ 
▼.  Raksbottom.  M.  T.  1814.  N.  P.  4  Campb.  191.  fa  trostl* 

A.  deposited  goods  with  B.  for  sale,  and  B,  promised  to  pay  the  proceeds  neglecting 
to  A.  when  sold.  On  the  question,  whether  B  has  a  lien  on  them  if  not  sold,  to  ezeeata 
for  the  balance  of  his  general  account  arising  upon  other  articles  ?  The  jj»  anJ  *• 
Court  said  :  The  general  rule  of  law,  that  a  factor  has  a  lien  on  the  goods  of  ,p^-  J  a 
bis  principal  for  his  general  balance,  is  not  disputed;  but  here  the  goods  were  fieil  for  ol^ 
deposited  in  the  hands  of  particular  factors  for  a  particular  purpose,  which  is0r  monies 
stated  by  the  factors  themselves  in  their  receipt;  and  thisjiegativep  the  general  da*  to  him. 
jrale  respecting  lien*.     See  16  Vet.  258. 
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I  277  ]  7.  Yobke  v.  Crenaugh.  E.  T.  1703.  K.  B.  2  Li.  Raym,  86*. 

It  has  beeu  Holt,  C.  J.,  cited  the  case  of  the  Exeter  carrier,  where  A.  stole  £oods,  a&4 
J>eld  that,  delivered  them  to  the  Exeter  carrier  to  be  carried  to  Exeter;  the  right  owner 
traveller*  fading  the  goods  in  possession  of  the  carrier,  demanded  them  of  him;  opon 
has  stolen  which  the  carrier  refused  to  deliver  without  being  paid  for  the  carriage.  The 
a  boree.jret  owner  brought  trover,  and  it  was  held,  that  he  might  justify  detaining  against 
the  inn  the  right  owner  for  the  carriage;  for  when  A.  brought  them  to  him,  he  wad 
keeper  haa  obliged  to  receive  and  carry  them;  and,  therefore,"  since  the  law  compelled 
fajnit*he    *Vm  *°  carr?  tjiera,  it  will  give  htm  remedy  for  the  premium  doe  forlh.fi  car* 

fight  (two    r"Jge- 

or,  '  '"'      (G)  A  l;ex  cannot  be  acquired  where  there  is  a  special  agreement  fob 

PAYMENT,   OR   A    COLLATERAL   SECURITY.         (Scd  vide    post,    Stoppage    in 

Transitu.) 
1.  Hutton  v.  Bragg.  T.  T.  1816.  G.  P.  2  Marsh.  345;  S.  C.  7  Taunt.  $9, 

York  v.  Grenaugh.    E.  T.  1703.  K.  B.  Ld.  Raym.  867.      Jones  v. 

Thurloe.  T.  T.  1722.  K.  B.  8  Mod.  172. 
Where  a  Per  Cur.  The  proposition,  that,  where  there  is  a  special  agreement  there 
part?  tn  could  be  no  lien,  because  the  party  is  personally  liable,  is  not  to  be  taken  in 
tort  into  a  t^at  unqualified  sense;  nor  is  it  applicable  to  a  special  agreement  for  the  price 
treementin  °*  fre*8nt>  which  exists  in  almost  every  case,  and  on  which  tho  freighter  ia 
oonsbtettt  personally  liable,  but  which  is  not  inconsistent  with  tho  right  of  lien.  See  2 
with  the  Selw.  N.  P.  1S22;  2  Vern.  1 17;  5  Vss.  416;  3  Ves.  70;  16  Id.  275.  279^ 
right  of  6  T.  R.  488;  6  Id.  258;  1  Esp.  6G;  4  Id.  53;  2  Brownl.  254;  1  $r*,  5ftf ) 
Ke».hebaa6  East,  25;  3  B.  &  A.  497;  4  Id.  50;  3  M.  &  S.205;  5  Id.  180. 
Aetata  the°   •  2-  HoRifCASTLE  v.  Farran.  E.  T.  1820.  K  B.  3  B.  &  A.  497. 

Sroperty.  -fy  *nG  terms  of  the  charter-party,  the  freighter  had  a  right  to  the  delivery 
o,  a  yens'  of  the  goods,  upon  his  giving  good  nnd  approved  bills  for  the  freight  to  the 
•r,  who  haaewners  of  the  ship.  The  Court  held,  that  the  negociation  of  the  bill  given  by 
in  general  a  n;m  to  tne  owners,  although  at  first  disapproved  of,  was  to  be  tuken  as  against 
property1  e*nem>  so  negotiating  it,  as  an  approbation  of  the  bill  by  them;  and  that  hav-r 
eold,  antil  ra£  Dy  l^e  act  declared  their  approbation  of  such  bill,  they  had  lost  their  liens 
|  278  J  ou  tne  goods.  See  Com.  Dig.  tit.  Agreements,  B.  3;  5  Ed.  4.  f.  2;  17  Ed. 
pajmenf     4.  f.  1. 

04000} a*  (D)  The  amount  must  be  fixed  and  certain. 

I™"'*  1.  Hammonds  v.  Blight.  II.  T.  1802.  K.  B.  2  East, 227.  Drinjkwateb  r. 
when  he  Goodwin.  E.  T.  1775.  K.  B.  Gowp.  251.     Lambert  v.  Robinson.  H, 

atolktaral  T'  1793«  N«  P-   l  &?'  Il9-       BlsH0*  v  ^a*E.  H.  T.  18J3.  N.  P.  3 

security.*  Campb.  360. 

There  most  A  principal  gave  notice  to  his  factor  of  an  intended  consignment  ot  a  ship  to 
always  be  him  for  the  purpose  of  sale;  and,  in,  consequence  draws  bills  on  him,  whict} 
an  unaatisfi  (he  facjor  accepts;  and  then  the  principal  dies,  and  his  executors  direct  thp 
qaidatod  da  caP*a'n  °^  tne  8mP  to  f°N°w  n'9  former  orders;  who  thereupon  delivers,  the 
mandto  Aip  >n(0  *nc  possession  of  the  factor,  who  sells  the  same.  The  Court  held, 
create  a  that  the  factor  has  a  lien  upon  the  proceeds,  as  we'd  for  the  amount  of  money 
lieo*  disbursed  by  him,  for  the  necessary  use  of  the  ship  on  its  arrival,  and  for  the 

acceptances  by  him  actually  paid,  as  for  the  amount  of  his  outstanding  accept 
Hence        tanoes  not  then  due. 
there  ia  no  %  Phillips  v.  Rodie.  E.  T.  1812.  K.  B.  15  East,  554. 

nrnTeT       The  Court  he,d  lhal  lherc  was  no  lien  r°r  dem"r™ge. 

Bat  a  per  3-  Hammond  v.  Barclay.  H.  T.  1802.  K.  B.  1  East,  227. 

sod  haa  a      ,  *"*  was  resolved  that  a  poison  has  a  lien  upon  property  placed  in  his  poises? 

lie*  op        «on  as  a  consideration  for  his  acceptance  of  a  bill  which  he  is  liable  to  pay. 

on  property  placed  in  big  poaieaiion  ae  a  consideration  for  his  acceptance  of  a  bill  which  be  w  liable  ta 

A  4.  Drinkwater  v.  Goodwin.  E.  T.  1775.  K.  B.  Cowp.  25!. 

toTmaT  bet.  Y"9  Was  an  ac,ion  b*v  the  P,ain,ifrsi  ™  assignees  of  the  estate  of  J.  D.,  a 
•one  rare  ^^^P^  %  a  »"m  of  money  for  goods  sold  nnd  delivered  to  the  defendant, 
tj  for  hie  ^P00  4ne  general  issue  pleaded,  a  verdict  was  fpund  for  the  plaintiffs,  dnma- 
PJPVtJ         *  0 je  r oit,  tit.  Stoppa|a  in  Tranaiiu. 
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gas  1941*,  subject  io  the  opinion  of  tho  Court  upon  tho  following  rase:  J.  D.,  °.n  cond« 
the  bankrupt,  was  a  clothier,  and  employed  E.  J.,  a  factor,  who  sold  to  the  !ion  °?  ha* 
defendant,  G.,  the  cloth  in  question,  marked  J.  D.,   before  any  act  of  hank-  mg4 
ruptcy  committed  by  J.  D  ,  but  did  not  receive  the  money  for  them  till  after  "rt^oFhw 
the  action  was  brought.      The  cloths  were  sold  by  T.  as  factor,   and  the  de-  principal, 
fendant  Cr.  knew  him  to  be  so,  in  the  usual  course  of  business,  and  in  his  own  *«  an  in 
name.      The  money  was  paid  by  G.  to  T.,  after  notice  to  him  from  the  as- deinnity  « 
e%aees  not  to  pay  it  to  T.     E.  T.  was  a  creditor  of  J.  D.  for  several  sums  of*^1^ 
money,  exclusive  of  bonds,  for  which  sums  he  received  full  satisfaction  by  the  m*ym 
money  in  his  hands,  or  by  cloths  in  his  possession.     As  to  tho  bonds,  J.  D.  tain  by  ba 
borrowed  money  to  the  amount  of  3,000/.  and  upwards,  and  by  letter  bearing  ing  tnrety. 
date  the  1st  of  May,  1769,  applied  to  J.,  his  factor,  to  be  security  for  him  |  279  ] 
jointly  in  these  bonds.     The  letter  was  as  follows:  "Sir;  I  take  the  liberty  of 
asking  you,  whether,  if  I  should  meet  with  any  sum  which  the  lender  may 
think  too  large  for  my  security  only,  you  will  favour  me  with  your's,  jointly 
wkh  my  own,  upon  my  engaging,  as  a  means  to  prevent  a  possibility  of  dan- 
ger to  you,  to  send  you  all  the  cloth  that  I  shall  make  of  such  moneys  as  you 
may  be  security  for  with  me."     To  which  J.  sent  the  following  answer:  "Sir; 
I  tm  willing  to  join  my  nan)e  to  your's  in  the  security  you  propose,  on  the 
plan  I  now  lay  down,  which  is  done  to  render  a  counter-bond  unnecessary, 
and  to  put  roe  in  the  same  state  as  if  I  advanced  the  money  myself;  this  I  am 
satisfied  you  will  not  impute  to  my  want  of  confidence  in  you,  which  I  have 
as  fully  as  in  any  man;   but  is  pointed  out  to  me  by  the  common  rules  of 
trade,  and  answers  every  purpose  as  fully  as  can  be.      The  plan  I  mean  is, 
that  the  money  shall  be  paid  into  my  hands  which  you  will  draw  for  as  in 
common  course,  and  I  will  give  you  a  memorandum  of  having  received  such 
•urn  to  be  employed  solely  to  your  trade,  without  any  claim  for  interest,  pro- 
vided you  duly  pay  it  to  the  obligor.'1      When  money  was  taken  up  on  the 
joint  bonds  of  J.  D.  and  T.,  T.  acknowledged  the  recoipt  of  it  to  J.  D.  in  the 
following  form:    "  I  have  this  day  received  of  A.  B.,  for  your  use,  5001.,   for 
which  I  have  given  you  credit."    Accordingly,  the  money  due  upon  these 
bonds  was  stated  in  the  annual  accounts  sent  by  J.  to  J.  D.     No  part  of  the 
money  due  upon  any  of  these  bonds  was  paid  before  the  act  of  bankruptcy  \ 
but  the  whole  has  since  been  paid  by  J.,  and  T.  has  not  sufficient  from  the 
cloths  in  his  hands,  or  the  money  due  from  the  defendant,  to  satisfy  the  bonds. 
Per  Cur.     It  appears  from  the  facts  stated  in  this  case,  that  the  defendant 
G.  has  taken  upon  himself  to  pay  the  money  in  question  to  J.  D..  after  notice 
from  the  assignees  not  to  pay  it  to  him.     W.*  of  course  take  it  for  granted  that 
an  indemnity  was  offered  by  them,  and  also  an  indemnity  from  J.  D  ;  there? 
fore  the  question  is  between  J.  D.  and  the  assignees,  which  is  entit^d  to  re- 
ceive this  money.    The  maxim  of  the  law  which  says  that  it  shall  be  in  the 
power  of  any  man,  by  his  election,  to  vary  the  rights  of  two  other  contending 
parties,  is  a  very  wise  maxim,  aa  well  as  a  very  fortunate  one  for  tho  parties 
who  are  so  disputing;  because,  by  giving  notice  to  such  person  to  hold  his 
band,  and  offering  him  an  indemnity,  he  renders  himself  liable  to  the  true 
owner,  if  after  such  notice  betakes  upon  himself  to  decide  the  right,  and 
therefore,  though  the  purchaser  of  goods  from  a  factor  has  a  right  to  pay  him. 
the  money,  and  be  discharged,  yet  when  the  principal  and  factor  have  a  dis-* 
pute,  the  buyer,  with  notice  of  such  dispute,  has  no  right  to  prejudice  the 
title  of  the  principal.     This  case,  therefore,  is  in  the  nature  of  a  bill  of  in? 
ter-pleader.     The  defendant  is  the  stakeholder—the  assignees  and  T.  are 
contending,  and  the  Court  is  to  decide.     T.  claims  the  money  as  having  a  lien 
npon  it;  and  the  assignees  claim  it,  as  standing  in  the  place  of  the  bankrupt. 
To  consider  the  case,  therefore,  first,  upon  the  general  quest  ion,  we  think  that 
a  factor  who  receives  cloths,  and  is  authorised  to  sell  them  in  his  own  name,    . 
but  makes  the  buyer  debtor  to  himself,  though  he  is  answerable  for  the  debts, 
vet  he  has  a  right  to  receive  the  money.     This  receipt  is  a  discharge  to  tho 
buyer,  and  he  has  a  right  to  bring  an  action  against  him  to  compel  the  pay-. 
Jnent;  and  'ft  woulfl  be  no  defence  for  the  buyer  in  that  actioi}  to  say  that,  aa 


196  LIEN— AequmUt  */. 

[  280  ]  between  him  and  the  principal,  he,  the  buyer,  ought  to  have  that  money,  he- 
cause  the  principal  is  indebted  to  him  in  more  than  that  sum,  for  the  principal 
himself  can  never  say  that,  but  where  the  factor  has  nothing  due  to  him. 
There  is  no  case  in  law  or  equity  where  a  factor,  having  money  due  to  him  to 
the  amount  of  the  debt  in  dispute,  was  ever  prevented  from  taking  money  for 
cloths  in  his  hands.     That  being  the  general  rule,  let  us  sec  whether  this  case 
differs  at  all  from  it.     It  certainly  does  not;  on  the  contrary,  it  is  greatly 
strengthened  in  the  present  case,  for  there  is  not  the  least  colour  to  suggest  a 
fraud.     But  the  principal  and  factor  enter  into  a  special  agreement,  by  which 
the  factor  undertakes  and  actually  pledges  his  credit  to  raise  money  for  the 
benefit  of  the  principal,  which  money  is  to  be  worked  up  in  cloths,  and  which 
cloths,  when  so  worked  up,  the  principal  agrees  to  send  to  the  factor.     The 
argument  therefore  is,  that  he  shall  have  a  lien;  for  he  says,  "be  security  for 
the  money,  and  I  will  send  you  all  the  cloths."     What  is  the  form  in  which  the 
transaction  is  put?     The  factor  knew  very  well  that  for  a  general  balance  of 
his  accounts  he  had  a  lien,  but  he  doubted  whether  such  lien  would  extend  to 
a  case  in  which  he  was  only  surety  for  his  principal,  and  therefore  he  says  "I 
am  led  by  the  course  of  the  trade,  to  let  the  money  be  a  joint  bond,  fee.'1 
Consequently  we  are  all  most  clearly  of  opinion  that  a  factor  has  a  lien  pn  the 
price  of  goods  in  the  hands  of  the  buyer;  and  in  this  case,  though  be  had  not 
the  actual  possession  of  them,  yet,  as  he  had  the  power  of  giving  a  discharge, 
or  bringing  an  action,  he  had  a  right  to  retain  the  money  in  consequence  of 
his  lien,  as  much  as  a  mortgagee  has  by  the  title  deeds  of  an  estate  in  hi» 
hands,  though  he  is  not  in  possession;  therefore  let  there  be  judgment  lor  the 
defendant. 

(E)  There  must  be  a  complete  possession  of  the  chattel. 
No  Ken       1     Kinloch  v  Crajo.  H.  T.  1789.  K.  B.  3  T.  R.  1 19.  Man  v.  Ellis.  T.  T; 

C?red  od  ,802'  K'  R  2  East>  623 

lMf  the  pro      ^er  ^ur-     The  position  laid  down,  that,  as  between  the  consignor  and  fac- 

Derty  on     tor,  the  latter  has  a  lien  on  all  consignments  for  the  geperal  balance,  is  certain* 
which  it  it  ly  true;  but  it  must  be  understood  with  this  restriction,  that  he  has  obtained  * 
claimed       possession  of  the  goods  in  question. 

xSTJ^L  2  KlNL0CH  v-  Steine.  H.  T.  1789.  K.  B.  3  T.  R.  119.  Kinloch  y, 
iioa  oftbe.  Steine.  T.  T.  1790.  K.  B.  Id.  783.  Godin  v  London  Assurance 
.party  claim  Company.     11.  T.  1758.     K.  B.  1  Burr.  489. 

>ng  it,  or  Upon  a  motion  for  a  new  trial,  the  plaintiff  claimed  as  assignee  of  S.  and 
shit  Mrvmht  G.  The  defendant  was  the  sequestrator  of  Steine.  A  sequestration  in  Scot- 
**j  'Sfti '  1  ,and  .Dem*  anal°g<»u8  to  a  commission  of  bankrupt  in  England.  The  bank- 
And  0*00  ruptcies  were  admitted.  The  question  arose  on  a  cargo  of  spirits  sent  to 
.to  found  Steine,  from  Scotland  to  London,  by  sea.  It  was  proved  that  Steine  uaed  to 
the  lion  of  9end  cargoes  to  S.  and  G.,  and  drew  bills  on  them,  which  they  accepted  in 
a  factor,  confidence  of  the  cargoes.  That  they  had  1 ,200/.  per  annum,  in  lieu  of  com- 
,it  it  bocsi  mission,  and  a  quarter  per  cent,  commission  and  55  per  cent,  for  money  ad- 
tbZiro^  vanc^J  *at  bills  of  lading  were  from  time  to  time  sent,  sometimes  indorsed, 
&  Jpon  but  morB  genora|ly  not-  When  the  cargo  in  question  arrived,  S.  and  Co. 
.which  it  it  wore  under  acceptance  for  29,000*,,  on  account  of  Steine,  1,200/.  of  which 
claimed  were  for  this  very  cargo,  before  which  time  they  had  received  a  bill  of  lading 
should  of  this  cargo  unindorsed,  and  an  invoice  of  the  goods;  and  on  the  15th  of 
j.flh  "T"  JiebruBr3r  had  insured  the  cargo  in  their  own  names,  and  at  their  own  expence. 
ir'i TpoW  8hip  arrived  at  London  on  2 1  st  of  February,  the  day  after  S.  and  G.  had 
ision;  for  if  stoPPed  payment,  at  which  time  they  told  the  captain,  on  his  recommending 
joodt,  af  to  «■•»  t0  unload  immediately,  that  they  did  not  think  themselves  at  liberty  to 
tor  being  meddle  with  the  cargo,  as  they  were  bankrupts;  but  on  the  8th  of  March, 
loosis nod  they  paid  the  captain  six  guineas  in  part  of  freight.  In  the  middle  of  March, 
.Mrt  ! Za  the  caPtain'  for  the  first  time>  refused  to  deliver  the  goods  to  S.  and  Co.,  as- 
in  rra^JT  8,Pnee8,  li  further  appeared  that  Steine  had  written  to  S.  tind  Co.  to  unload 
/m,  no  inch  when  tne  shiP  arrived.     The  bills  which  had  been  accepted  by  them  were  not 

right  vests        •  Hence  to  entitle  w.nrfngorj  to  a  lien,  iho  goods  s'jouM  be  aciajlly  landed  upon  their 
wharfc  4  T.  ty.  230;  Bl.Rep.  413.  423.  r  -       .- 
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paid.     Steino  stopped  payment  on  (he  23d  of  February,  and  a  sequestration  'ra  fain,  not 
was  granted  on  the  8d  or  I  Oth  of  March,  under  which  the  sequestrator  stop-  *hhstsad 
ped  the  goods  and  sold  them.  h?*vJS 

Per  Cur.     In  every  instance  where  goods  are  sent  in  the  way  of  sale,  the  l0(j  Diu§ 
party  to  whom  they  are  sent  is  liable  to  pay;  but  till  he  has  paid,  in  case  of  his  drawn  up 
failure,  the  owner  may  stop  them  in  transitu.     When  payment  has  been  made,  on  aim  o« 
the  sale  is  complete,  and  the  doctrine  of  lien  is  out  of  the  question.     But  this  *jje  ful,h.of 
is  not  a  case  of  sale,  for  the  goods  were  sent  to  S.  and  G.  as  factors;  and  we  j**-??*1'* 
do  not  know  of  any  case  which  goes  the  length  of  saying,  that  (he  factor  has 
a  Hen  till  he  has  obtained  the  possession  of  the  things  which  is  the  object  of 
the  lien.     When  he  has  got  the  possession,  the  goods  are  a  pledge,  and  the 
principal  shall  not  take  it  out  of  his  hands  till  he  pays  him  his  due*     But  it  has' 
been  contended  that,  by  paying  part  of  the  freight,  he  obtained  a  constructive* 
possession;  but  that  cannot  be  inferred  from  the  act.     He  paid  the  money  in* 
quality  of  factor;  therefore,  bare  payment  of  a  small  part  of  the  freight  cannot? 
be  considered  as  taking  possession  of  the  cargo.     If  it  were  to  be  so  consid- 
ered, the  payment  of  the  part  of  the  freight  would  be  a  direct  fraud:  for  it  was* 
not  paid  till  the  day  after  he  had  stopped  payment;    and  the  law  would  never 
construe  that  which  was  in  itself  a  fraud  to  vest  a  possession;  but,  if  the  cap- 
tain- had,  in-  fact,  delivered  the  goods,  he  must  have  delivered  the  goods  to  him 
to  the  quality  of  factor;  he  has  no  right  to  deliver  thenf  to  him  as  owner 
without  an  indorsement  of  the  bill  of  lading.  If,  indeed,  S-  and  Co.  had  once 
got  the  possession,  then  they  might  have  insisted  on  their  lien.     The  doctrine 
of  liens  ought  to  be  governed  by  equitable  principles.     Here,  it  is  true,  that   i.  ggg  f 
one  party  or  the  other  must  sustain  a  hardship;  but,  where  equity  is  equal, 
the  law  must  prevail.     And  the  consignor's  sequestrator  has  a  better  right  to" 
say,  that  it  is  not  equitable  that   Steine's  effects  should  be  liable  to  pay  thfe 
creditors  of  S.  and  G.  to  the  full  amount  of  the  acceptance,  when   possibly 
not  a  forth,  part  may  be  paid,  and  Steine's  effects  must  pay  the  rest,  than  S. 
and  G's  creditors  have  to'say,  that  it  is  hard  that  his  effects  should  be  dimin-r 

iflhed  by  paying  one-forth  of  his  acceptances. — Rule  absolute.  A  Kcn-is  * 

_______-__^ ^__  personal 

VI.  RIGHTS  AND  LIABILITIES  OF  PARTY  CLAIMING  LIEN.j  ^"bt 
1.  Daubigny  v.   Duval.   B.  T.    1793.  K.   B.    5  T.  R.  600.  M'Comdie  v.  atoned  a* 
Da  vies.  M.  T.  1806.  K.  B.  7  East,  6.  Paterson  v.  Tash.  H.  T.  1742.  leatby  a' 
K.  A.  2.  Stra.   1178.  greement 

Per  Cur.     A  lien  is  a  personal  right,  and*  cannot  be  transferred  to  another,  ^^JJ^ 
unless*  by  agreement  between  the  claimer  and  detainer  to  that  effect.  and  ^elnimt 

*  Ithas  been  held,  however,  that  a  factor  who  is  in  advance  to  his  principal  has  such  an  «*.to  lhat 
interest  upon  goods  consigned  to  him  upotr which  he  have  a  lien,  if  they  arrived  as  entitled  effect.^ 
him  to  recover  upon  a  general  policy  on  goods  effected  hy  him  for  his  own  security:  see  1 
Burr  489.  491.     But  possession  in  all  these  cases  is  a  mere  matter  of  f  ict,  depending  on  tho 
nature  of  each  particular  case,  and  it  is  for  the  jury  to  swy  whether  tho  party  is  or  is  not  tn 
])ofse*sioi>. 

t  By  agreement,  however  pnriios  may  Waive  tho  necessity  of  taking  this  actual  possession; 
and  cases  occur  where  the  agreement  may  be  implied,  such  as  wlioro  property  is  nt  sea,  or 
there  are  cboses  in  action  in  which  the  delivery  of  the  muniments  or  documents  of  ihe  right 
•f  property,  and  performing  other  acts  are  deemed  sufficient  to  c.rea'e  a  lien;  Whitaker,  6'^ 
CuHen,*)2tp3t0;  Ceok,  B.  L.  Ch.  8.  a.  II;  Tath  160;  2T.H.485;  9  Ves.  417;  1  Stark, 
M3;  ?  Taunt.  278.     Where  there  was  an  agreement  that,  in  consideration  of  being  per- 
nriiretf  to  draw  bills,  the  drawers  should  consign  goods  to'  the  drawees'  for  sale  on  their  ac- 
count, the  latter  to  receive  the  usual  commissions  on  the  sales  and  out  of  the   proceeds  tor 
indemnity  themselves  against  theiracoeptance;  it  was  held  that  the  latter,  to  Whom  the  bills  of 
lading  were  remitted  wers  entitled  to  the  goods,  though  the  consignors  had  become  bank- 
rupts before  the  ship  sailed,  and  their  assignee*  had  got  possession;  see  1  0.  and  P.  563: 

X  But  the  mere  deposit  of  the  documents  relating  to  a  ship  at  sea,  in  the  hands  of  a  bona 
fide  creditor,  will  not  confer  even  an  equitable  lien  upon  the  creditors  against  the  assignees 
of  the  owner  under  a  subsequent  commission;  see  2  Stark.    175.     Property  detained  as  rf 
lien  cannot  in  general  ho  sold,  used,  or  disposed  of.  by  the  parly  demining,  unless  by  the" 
owner's  consent;  see  Holt.  C.  N.  P.  38*  8  Mod.  lTsf;  1  Stra.  556,  Selw.  Ca.    125;  Yelv. 
67.     Such  consent,  however,  will,  under  circumstances,  bo  implied;  thus  if  goods   are  de- 
posited as  a  security  fur  a  loan  of  money,  such  deposit  constitutes  more  than  the  right  of 
liea,  tad  it  ts  to  be  inferred  that  th*  contract  between  ibe  parties  is,  that,  if  the  borrow* 
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The  holder  o    Max  v.  Ellis.  T.  T.  1802.  K.  B.  2East,58S. 

of  property      Xrf  this  action  the  Court  held,  that  the  assignee  of  a  policy  of  insurance  on 
k "in  jrener1  goods>  wno  b«came  such  by  the  indorsement  to  him  of  the  biH  of  lading  of 
til  subject*  tne  goods  by  the  consignor,  after  he  had  directed  his  correspondent  to  make 
f  283   \   ^ne  insurance,  takes  it,  subject  to  the  lien  of  the  correspondent  of  the  consign* 
to  the  nam©  or,  for  his  genera!  balance,  and  can  only  claim,  subject  to  that  Hon,  the  money 
liabilities     received  on  such   policy  by  the  broker,  in  whose  hands  it  was  deposited  for 
and  rights  that  purpose  by  the  correspondent ;  but  the  broker  has  no  sub-lien  on  the 
as  the  own  p0|jCy  for  tne  general  balance  of  his  own  account  tyith  such  correspondent, 
properTy      ^ne  knew  at  tne  time  that  the  policy  was  effected  for  another  person, 
would  be  if  Man  v.  Ellis.  T.  T.  1802.  K.  B.  2  East,  623. 

tho  same  An  English  subject  in  time  of  war,  who  had  received  orders  to  effect  an  id" 
were  in  hiasurance  for  a  neutral  foreigner,  opened  the  policy  with  his  usual  broker  in  his 
possession*  own  namCj  but  informing  him  at  the  same  time  that  the  property  was  neutral* 
fore  if  en  ^ tne  iTl^>  ^  tnc  direction  °f  *  or(*  Kenyon,  the  jury  found  a  verdict  for  the 
good*  be  plaintiff  for  the  amount  of  the  average  loss,  deducting  the  amount  of  the  pro- 
longing to   mium  upon  this  policy.     A  rule  nisi  having  been  obtained  for  setting  aside  the 

A.  be  deltv  verdict;  Lord  Kenyon,  C  J.,  said,  that  he  remained  of  the  same  opinion  asj 
ercd  by  B.  at  |ne  trial.     If  the  agent  disclose  hi*  principal  at  the  time,  it  is  clear  that  he* 
l!L  lJ!!L   cannot  pledge  the  property  of  such  principal  to  another  with  whom  he  is  deal- 
tion  of       inS  ror  ms  own  private  debt.     It  is  true,  that  he  did  not  name  him  at  the  timer?* 
some  of  the  but  he  did  in  effect  the  satre  thing,  by  saying  it  was  for  a  neutral.     Supposing 
purposes  of  tho  agent  had  said  to  the  defendant,  it  is  true,  I  am  agent  for  a  foreigner;  but, 

Vr^*'  ttevertne^edsj  you  niay  retain  the  money  due  to  him  for  my  debt;  could such  a 
know*  they transaclion  be  sustained  ?  But  that  which  is  now  contented  for  is  in  effect  the 
belong  to     **me  thing.     All,  therefore,  that  the  defendant  can  retain  for  is  the  amount  ©C 

B.  end  not  the  premiums  due  on  the  policy  on  the  part  of  the  plaintiff, 
to  A.,  he         Per  Cur.     Rule  discharged. 

cannot  de  4.  Richardson  v.   Goss.  E.  T.    1801.-6.  P.  3  B.  St  P.  1191 

tain  them  ^  Qf  Newcastle  shipped  goods  for  London,  to  order  of  B. ;  before  their  <t*r 
anee  drfe  r'va'  ®-  wrole  *°  sny>  that  he  was  in  failing  circumstances,  and  would  not  ap»~ 
from  thelat  ply  for  the  goods  on  their  arrival.  To  this  A.  returned  a  general  answer,  with-" 
tent  out  making  any  mention  of  the  goods,  but  immediately  left  Newcastle  for  Lon- 

[  284  ]  don,  and  on  his  arrival  applied  at  the  wharf  of  C,  where  the  goods'  had  in  the 
So,  if  the  0  mean  time  arrived,  (and  where  goods  shipped  for  B.  usually  were  landed,  and 

nf tmsf>a  kept  tiH  8.*?1  for  b^him)  lendcring  th«  freight  and  charges  paid  for  the  goods, . 
thcitfafler  an^  re(ll""ng  a  delivery  of  them*,  which  was  refused,  unless  upon  payment'  of 
they  are  in  *  general  balance  due  from  B.  to'C.  for  wharfage.     The  Court  held,  that  the 
possession,  contract  as  between  A.  and  B.  having  been  rescinded  previous  to  the  arrival 
of  tho      '  of  the  goods,  C.  had  no  right  fo  retain  against  A.  for  a  general  balance  due  W 
tradesman,  him  from  3. 
be  cannot 

detain  do  not  repay  the  advance,  the  lender  shall  be  at  liberty  to  reimburse   himself  by  the  sMe  cf 

them  for  a  the  deposit,  see  Holl,  C.  N.  P.  38S;  and  so  if  iho  :hing  detained  ivoold  require  use",  the  de* 
balance  tainor  may  use  it,  and  the  owner's  consont  will  be  implied;  as  if  the  thing  detained*' b«  a 
doe  from  horse,  cow,  or  pointer  dog,  the  detainer  may  use  it  as  a  prudent  man  would  use  nis.owo  pro- 
the  eon  P«rJy;  «eo  0*en,  1 23.  Dut  a  pledge  or  deposit  may  be  assigned  to  tbe  extent  of  the  paw- 
signor  on     ner'a  intesost;  see  ante,  tit.  Duilmont,  and  post,  tit.  Pawnbrokers. 

other  ac  *  And  though  a  solicitor  hove  a  lien  on  a  deed  for  liis  costs,  jet  if  his  client  is   bound  to' 

counts.         produce  it  for  the  benefit  of  a  third  person,  so  also  is  {he  solicitor,  the  right  of  Hen  existing 
only  bet woon  him  and  his  client;  see  2  3cho.  and  Let'.  115.  270;  2  T.  Jt.  376.  end  tbo 
right*  subsisting  between  party  and  party  are  paramount  Id  the  rights  between  one  of  tho 
parties  andfcisliUorney;  see  4  Taunt.  320;  1  Price,  375;  and  5  Moore,  95;  2  B.  ted  P.  28.' 
t  Hence  it  has  been  decided,  that  a  carrier  who  by  tbe  usuage  of  trade  is  to   bo  paid  fof 
the  carriage  of  goods  by  tlie  consignors,  has  no  right  to  retain  them  against  toe  consignee' 
for  a  general  balance  due  to  him  from  the  consignors  for  the  carriage  of  other  goods  of  the 
aaaie  sort,  for  the  goods  became  the  property  of  the  consignee  from  the  moment  of  the 
delivory  to  tho  carrier,  and  therefore  could  not  be  liable  under  any  agreement  between  tbe 
latter  and  a  third  person,  see  2  N.  It.  64;  and  where  a  carrier  had  given  notice  that  all  goods 
would  be  subjoct  to  a  lieu,  not  only  for  the  freight  of  the  particular  goods,  but  aJso  any  gen- 
eral balance  due  from  their  respective  owners;  goods  having  been  sent  by  iho  carrier  addres- 
sed to  the  order  of  J.  S.,  a  mere  factor,  it  was  held  that  the  carrior  had  not,  as  against  tbr 
real  owner,  any  lien  for  the  general  belancedue  from  J.  S.;  too  5  B.  and  A.  350.- 


LIEN.— XJe/erfmnaitofl  of.  gfj 

'  &\  LBMnisRB  v.  Pabi.ey.  £.  T.  1783.  K.  B.  2  T.  EL  464.  As  between 

_.  A  trader,  being  indebted  to  tbe  defendant,  in  consideration  of  the  defend-  *  panea 
~~  *  advancing  him  a  further  sum,  agreed  to  assign  the  cargo  of  a  ship    then  w     has  an 


•     " i    :v    Y  i     :  •  — „*. ,. — ~~  ;*: >  ,w™7,w  a,,u  ueiiver  meson,  wm 

same  over  to  tbe  defendant.     The  policy  aad  letters  of  advice  were  deposited  parebasti 
with  the  defendant  accordingly,  and  the  bill  of  lading  was  indorsed  over  to  bin  A*1*"** 
as  soon  as  it  arrived,  but  not  till  after  an  act  of  bankruptcy  committed  by  the  S*  *  **"■• 
trader.     On  the  arrival  of  the  ship,  the  goods  were  delivered  to  the  daftn^££T!!L 
F^^^T*  be™>;0«gM  by  *e  assigners  of  the  bankrupt,  thewhho«  E 
^ourt  held,  that  the  case  of  Brown  v.  Heathcote  applied  strongly  to  the  pre-  tice,  the  tr 
•eat;  and,  although  in  that  case  there  was  an  assignment  of  the  bill  of  lading,  **•  °f  the 
m*d  here  only  an. agreement  to  assign,  yet  that  did  not  make  any  difference.  *?■*• 
•s  neither  conveyed  more  than  an  equitable  title.  J  ^at1** 

VII.    CONTINUATION  OF  LIEN.  JL^J 

v.  Shiffwbr.  T.  T.  1802.  K.  B.  2  East,  523.  •»  of  a  p 

[Tie  Court  held,  that  the  assignee  of  a  policy  on  goods,  by  endorsement  of  >CX  ?P°n 
bill  of  lading,  takes  it  subject  to  the  same  lien  a*  vtimtmA  «gainst  the 


Max  v.  Shiftnbr.  T.  T.  1802.  K.  B.  2  East,  523.  —of  a  pol 

The  Court  held,  that  the  assignee  of  a  policy  on  goods,  by  endorsement  of ! 
1  of  lading,  takes  it  subject  to  the  same  lien  a*  •xiataa  «*ainst  the   as-  . 
signer.  *  .  ^"J™?* 

VUt  DETERMINATION  OF  LIEN.  of  lading 

1  •  Sweet  v.  Pym.  E.  T.  1 800.  K.  B.  1  East,  4.  Jonbs  v.  Pearlc.  T,  T.  takes  it  sab 

1T52.  K.  B.  Stra.  556.  J*el  »  «*■ 

.  The  bankrupt,  a  clothier,  residing  in  London,  before  hjay Jfc«tfltruptcy  em-  £m*J{2 
pjroyea  the  defendant,  a  fuller  residing  in  Exeter,  in  his  business;  and  at  the  gJ^  tBfJ* 
time  of  the  transaction  aftermentioned,  the  bankrupt  was  indebted  to  the  de-  MmlMaot* 
fondant  upon  the  general  balance  of  accounts  in  more  money  than  the  value  of  ^  tferi  4t 
goods  in  question,  and  by  the  custom  of  the  trade  at  Exeter,  the  defendant  had  bts  daring 
alien'for  his  general  balance:     The  plaintiff  recovered  a  verdict  under  thejdi-eaeh  time 
tactions  of  Lord  Eldon,  C.  J.,  be  being  of  opinion  that  no  person  having  a°ofy  rathe 
Hen  on  goods,  can,  H  be  parts  with    the  possession,  afterwards  stop  them  in  P* *}1  _jj— 
transitu,  and  thereby  revive  his  lien  against  the  owner.     But  he  gave  the  de-  SitbeTbf8' 
fondant's  counsel  leave  to  move  this  Court  to  enter  a  nonsuit  if  ibey  should  be  hhneelf  of 
of  a  different  opinion.     On  motion  for  that  purpose,  -      is.  *gerittf, 

Per  Cur.  The  right  of  lien  has  never  been  caried  further  than  while  the  of  the  pre* 
goods  continue  in  the  possession  of  the  party  claiming  it.  Here  the  goods  "**»  *n*  * 
were  shipped  by  the  order  of  and  on  account  of  the  bankrupt,  and  he  was  to  ^.^^^ 
pay  the  expeoce  of  the  carriage  of  them  to  London;  the  custody,  iWefore,  gioll  S£^ 
was  charged  by  the  delivery  to  the  captain.  the  lien  has 

Bee  I  Atk.  254;  Comb.  252,  Eoug.97;  6  East.  25;  1  Burr.  494;  1  Bla.  sighed, 
Rep.  114;  1  Stark,  108.  J"*]"0  * 

2.  dwEftsen  v.  Morse.    M.  T.  1796.  K.  B.  1  T-  R.  64.  g"*" 

A.  agreed  to  buy  some  articles  of  plate  of  B..  who  was  to  get  A.'s  arms  en-  ^ *00jilBj 
graved  on  them,  and  to  pay  for  the  engraving.    In  trover  the  plaintiff  had  a  ^Jdjifoni 

•  l*he  right  of  the  consignor  of  goods  to  stop  them  in  tfansftu  upon  the  insolvency  pf 
the  consignee  being  considered  a  common  law  right,  and  therefore  paramount  to  that  of  the 
earner  to  retain  for  hi*  general  balance,  which  can  be  founded  only  on  special  custom;  it 
has  been  deiernrineJ ,  that  an  usage  for  a  carrier  to  tatamroods  for  the  general  balance  of  ac- 
dount  between  him  and  the  consignee,  cannot  in  any  ease  effect  tbe  consignor's  right  to  stop  the 
goods  in  transitu,  which  tbe  latter  may  exercise  at  any  tinte,  before  the  consignee  has  so. 
auired  complete  dominion  over  the  goods,  upon  paying  the  carrier  for  the  carriage  only  of 
those  riarticuhfr  goods;  see  3  B.  8t";P.  48:  2  N.  K.  64.  A  factor  to  whom  goods  have  been 
stot  Jof  sale,  and  who  has  accepted  bills  of  exchange,  drawn  on  htm  by  his  principal,  tp  the 


though  a  creditor  who  is  entitled  to  alien  has  the  same  lien  against  the  assignees 
rapt,  as  agoinst  the  original  debtor(a),  yet  there  is  not  distintion  between  the  extension  of 
the  right  of  a  particular  and  a  general  lien  after  the  bankruptcy  of  the  debtor;  see  8  Taunt; 
4»J  2  B.  and  B.  96. 

{•)  See  7  Via,  74;  1  T.  E.  619;  1  Yes.  S31;  9  Vern,  486, 
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202  UE?t<— Determinate*  of. 

ly  dslivefi  verdict.     Per  Cur.     Consider  what  were  the  frets  in  this  case.    The  plaintiff 
iehH?°,!i  w<*nt  totne  defendant's  shop  to  purchase  the  goods  in  question;  the  price  was) 
old*?!*  a£recd  upon;  the  goods  were  not  to  be  delivered  then,  but  were  to  reman*  *» 
dtTMtod  of  De  engraved  at  the  defendant's  expence;  while  they  continued  in  that  sttwa* 
his  lien  ap  at  ion,  according  to  all  the  cases  that  hare  been  determined  oil  the  stibjeci  of 
ob  the        stopping  goods  tn  transitu,  they  were  only  in  transffti,  for  there  had  been  tttf 
whole.*      complete   delivery  to  the  plaintiff.     It  afterwards  turned  out  that  the   ^ric* 
totally  failed,  the  notes  not  being  paid;  and  yet  it  is  contended  by  the  ftteiritit? 
that  he  may  retain  this  verdict :  he  does  not  pretend  that  the  justice  of  the  case  a? 
with  him;  but  he  says  he  is  entrenched  in  a  point  of  law,  and  may  reeoyer  the 
goods  in  question,  and  compel  the  defendant  to  bring  another  action  againM 
him  for  the  price  of  them.  But  we  are  most  clearly  ofopihfori  that  there  was*** 
[  2B6  ]   final  delivery  of  the  goods  to  the  plaintiff;  that  as  long  as  they  were  ill  the  ban& 
*W«  i»  g«n  °f  lne  engraver,  who  was  employed  by  the  defendant,  they  were  at  the  moat 
e'rel,  the      only  tn  transitu,  and  the  price  not  being  afterwards  paid,  that  the  defefedanl 
K25"I  PJ*  had  a:  right  to  retain  them.  ^ 

aartpf  a  *-  Johnson  f.  Johnm*.  E.  T.  180*.  K.  B.  3  M.  8tS.  2ff7.Ei.MORKv.  Stone. 
quantity  of  **,  T  1809.  C.  P.  1  Taunt.  458.  Hanson  v.  Mete*.  T.  T  1805. 
good*  will  K.  B.  6  East,  614.  Chase  v.  Westmohe.  T.  T.    1816.  Jt.  BJMJt 

nqtdeprivt  S.  180. 

faif  lien  on       Tn?  Court  ne-d  that,   in  general,  the  parting  with  possession  of  part  of  aV 

the  residue.  9uantity  of  goods  will  not  deprive  a  party  of  hhf  lien  oh  the  residue. 

Ho  nee,  If  m      See  By.  296. 

captain  an  4.  Hansen  v.  Meter.  T.  T.  1805.  K.  B.  6  East,  622. 

Wabjf\?r     Under  a  comroct  of  sale,  whereby  the  vendee  agreed  to  purchase  aff  ther 

•"^r^starch  of  the  vendor,  then  lying  at  the  warehouse  of  a  third  person,  at  a* 

•if  nee  of    muth  P?r  cwr '  hT  biH  rt  two  months,  which  starch  wee  tn  piper*,  Wt  the  e*- 

the  contrfefr  act  weight  not  then  ascertained,   but  was  to  be  ascertained  afterward*;  and 


— .    •  -v.  ,  uuti  ut?uvci  iu  mo  venule  an  uib  marcn.      j  ne  i/oun  nera,  mat  cmder 
?$E\tM  contratCt  the  ab?ol«t©  property  in  the  goods  did  hot  vest  in  the  vendee  M 
the  remain  the  weighing,  which  was  to  precede  the  delivery,  and  to  ascertain  the  prfce* 
tier  for        and  that  part  of  the  starch  having  been  weighed  and  delivered  to  the  readeev 
freight,        by  his  direction,  the  vendee  might,  notwithstanding  such  part  deftrery,  *foo 
BsMbe  ia  the  bankruptcy  of  the  vendee  retarn  the  remainder,  which  step  continued  an- 
rmSE       Weighed  in  the  warehouse  in  the  name  and  at  the  expence  of  the  veMor.. 
Vitupo^eg     9.       .    ^  Owenson  v.  Mors,e.  M.  T.  .1796.  K.  B,  t  T.  It  64. 
•ion  of  part     It /^9  resolved,  that  the  individual  parting  wFth  possession  W  ftei  infest 
must  nbr^tfot  do  so  in  such  a  manner  as  shows  he  intended  to  part  uncoo^fottato^WW* 
00  in  *rt*n  a  the  whole.  r  J 

SSSSTh6-  Kk,GHT  t-  HopreR-  T-  T-  ,695-  K  B  s*ra-  *«•  Hans*.  *.*«**. 
•**•*<•        «......„       ..  T.  T.  1885.  K.  B.6Ewt,6J8. 

Sut  aaepn> 
UohaUy 
with  the 

BaUfth.  V.7-  byL?en  pieces  ai»tin,«>>  and  paid  for' as  taken7way>V  First  It  waa 
d.li.er,  b.eW  ,R  tKls  ca8e;  per  Hokr  C,  J.,  that  the  pieces  being  marked  and  sealed, 
were  eoodi  ">e  .property  m  altered  immediately,  add  that  they  remained  only  as  «  security 

dM  m  d"d      •      mone,r'    2nd4y' '  'rhat  if  ,heX  are  not  ,akeB  awar  "P**  ««*«*  *  « 

*  "*"  '        *  A*f. '  5Ie/''*r  PJ" «b«ol>iteIy  with-  the  pomtemon  of  .  (hip  apon  wh«h  hkyi  Un. 

pairortbegeaer.lb.Uncjof  hw«ccoant,g.»eorde™  loth*  waralioUeoa.,  i.  »hX 
S«T?i'  ^Tv"  d9l'lar  lh"n  "P  ,0  *  brokor  «™pl<«y*««  by  to.  priBoipW  on  the  m. 
™T^  "<  ,be  b  jkfr'V  ,he  "me  ,ime  th«t  ,b0   Pri»"P»'   i»«ended  to  J«  hio»elf.^ 

SltttellJLiTA  °f  ,IW  f;?to;  it,WM  d*«id«l'tl«u  MebPo.»d«et  .;  lb.  parlif 
»ri».i«?  !T°u  ft'0^  "n,Vh'"«  «•  'f  he  bad  doli^ed  the  good,  tt  id  «pac>*  w  «* 
pnaoip.1,  and  that  he  had  dmefbr*  Ion  his  litn  apoa  them;  tt*  AMI.  261. 


U^.—XkicrminaHonof.  9M 

IflfpnaMe  |iqi09  fbat  the  party  might  have  an  action  for  his  money,  but  yet  [  W  ] 
b^e  may  not  ««U  the  goods.  3rdly.  It*  being  ohjected,  thai  insomuch  there  J™*™* 
l*as"nx>t  noy  promise  to  deliver  the  goods,  and  the  plaintiff  having  counted  ^  haf  g  * 
Hppn  such  promise,  that  be  had  tailed.  It  was  answered,  that  the  agreement  jia||  up#B 
being  to  pay  20/.  when  ten  pieces  were  taken  away,  and  so  for  evi*?  If"  tu«h  part  as 
pieces,  <bat  this  implies  a  promise  to  deliver  them,  the  which  meemr  to  he  »  in  hk « 
msoa;  but  a  promise  was  proved  to  this  purpose;  ****<>  »  verdict  was  for  Ua|  pot** 

'  *  f  ***  7.  M?Combi«  r.  n—r:  «c-KTSor.  K  B.  7  East,  r 

A.  a  tobmtnr  y-r-r*^  purchased  in  his  own  name,  to/-"*'  piamsn,  some  to- So,  whets 
bac**,  whiqb  was  then  in  the  King's  warehou**,   an<J  after ward*  pledged  the  an  **«"* 
name  in  bis  own  name  with  the  defeo<*ant  for  a  sum  of  money,  and  lrBB*fcr-JJJ^5j3-a 
ted  i|  ia  the  defendant's  name  in  the  King's  warehouse.     The  defendant  was  property  ip 
apibrme^  of  the  plaintiff's  right  to  the  tobacco/  and  was  applied  to  by  the  *  certain  a 
{daintiJT'a  broker,  to  deliver  tho  same  to  the  plaintiff;  hut  the  defendant  refu-  moaot, 4s 
gad  to  make  the  transfer,  or  to  give  an  order  for  the  delivery.     In  trover,  the  *?Mti  it 
plaintiff  had  a  verdict.     On  motion  to  set  it  aside,  Lord  Elleoborough,  C.  J.,  p^*1^ 
natt):    tl|at  nothing  could  be  clearer  than  that  liens  were  personal,  and  could  ^coruj  te 
be  transferred  to  third  persons  by  any  tortious  pledge  of  the  principal's  goods,  that  a 
Thft "  jf bother  er  not  a  lien  might  follow  goods  in  the  hands  of  a  third  person  moynt,  aa 
to  wfrom  it  was  delivered  over  by  the  party  having  i he  lien,  purporting  tbpnajeghip 
traoafer  hie  right  of  lien  to  the  other,  as  his  servant,  and  in  hia  name,  and  as  a  and  appoint 
conttaaiaace  in  efiaet  of  his  own  possession,  yet  it  was  quite  clear  that  a  Hen  .     Dfm  w 
&*M  not  fee  transferred  by  the  tortious  act  of  a  hroker  pledging  the  goods  of  kee?  ^ 
4>js  principal,  which  he  had  no  authority  to  do.     That  in  Daubigny  v.  Duval,  «*.lon  at 
.foonglb  Lord  Kenyon  was  at  first  of  opinion  that  there  ought  to  b«ve  been  a  h»  MrvMt. 
tea4er  fe  the  pawnee  of  the  sum  for  which  the  goods  had  been  pledged  by  the  JJJ^  £ 
fccpor  within  the  extent  of  bis  lien,  in  order  to  entitle  the  plaintiff  to  recover;  tln%u{J^ 
jet  alter  the  rest  of  the  Court  had  expressed  a  different  opinion,  on  which  he 
4t  that  time  oaly  stated  his  doubts,  he  appears  in  a  subsequent  case  of  Sweet 
4*1  another,  assignees  of  Gard  v.  Pym,  see  1  East,  4.  to  have  fully  accede* 
IfJtnejr  woiop-,  for  he  here  states  that  "  the  right  of  lien  has  never  been  car- 
>ied  further  than  wfcile  the  -goods  continue  in  the  pwsesston  of  the  party 
claiming  *.*     4«d  afterwards  he  says,  "  in  the  case  of  Linloeh  v.  ^****« 
4*0  S  Term  Step  1 19.  where  I  have  the  misfortune  to  ^differfrom  «iy  breau- 
np,  it  *a*  strongly  insisted  that  the  right  of  lien  extended  beyond  the  time  ol 
mctuol  possession:    but  the  cootrary  was  ruled  by  this  Court,  and  afterwards 
«a  the  House  of  Lords.     His  lordship  then,  after  consulting  with  the  other 
judges,  declared  that  tha  reat  of  the  Court  coincided  with  him  in  opinion,  that 
a*  ttea  was  transfer**)  by  the  pledge  of  the  broker  in  this  case;  and   *Med 
that  he  wo*U  have  it  fully  understood  that  his  observations  were  applied  to  a 
.toftiopn  transfer  0/  the  goods  of  the  principal,  by  the  broker  undertaking  to 
fledge  the*  as  his  own;  and  not  to  the  case  of  one  who,  intending  t o  gWMt 
SZZly  to  another  to  the  extent  of  hie  lien    delivers  over  the  actual  posses^ 
sinae?  foods,  on  which  he  has  the  lien,  to  that  other,  with  notice  of  bis  lien, 
ZZ^tiS^f^  his  servant  to'  keep  possession  of  the  goods  for  h.m, 
m  which  case  he  might  preserve  the  lien.-— Rule -refuse^  Q      • 

m  wine*  ^ee3ypDcNI0p>  H,  T.  H77,  K.  B.  "CW  574-  I  2»*  J 

•  Thip  wa,  abaction  brought  by  the  ptoifw^^^^ 
*>»  ef  I  bill  of  exchange  drawn  by  Rohert  Mac  Lmtot  upon    hem  ferHhe  ,f  rf 

mm  of  SQQJ.,  payable  fifteen  days  after  sight,  to  the  order  of  William  J^aadaraan 
m  necoHDt  of  freight  to  be  placed  to  account  as  per  advice.     The  .  P> wo™  j^a  the 
*aa  aWnf  ♦  am?  of  which  Ntchol  was  captain,  and  *e  ml  was  "^<S!a^ 
Syimm  Tt* TplaiStiff.      The  ship  was  freighted  with  naval  stores  by  Mac  £aHJ« 
3W  Who,  being  unable  to  discharge  the  fregnt,  .proposed  to  draw'h«  which  caa 
SoW  bill  upon  the  defendants,   and  to  give  Jfiched  a  certificate  or  navy  I J»  tmi    ,  a  „ 
mssianed  to  he  defendants,  as  a  security  tiff  the  bill  of  exchange  ™^^V™£  - 
3-    Wchoi,  after  indorsing  the  bill  of  exchange,  sent  it  to  the  P^j£  ££* 
gethW  with  *  letter  fro.  Mac  Lintot  to  the  defendants,  in  which  was  enclo-  aat-o 
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Smtalfto  5?id,e  «•***?■*•  *W<*  Mac  Lintpt  desired  there  to  Under  at  the  tTutf 


to  ptu      Office,  and  at  the  same  time,  advised  them  he  had  drawn  upon  them  for  SOW. 
m4  whhh  M  **?*«•     On  the  2nd  of  October,  1776,  the  plaintiff  sent  this  letter  wkh  tbo 
bad  btn    S8?*™**1*  ^closed,  and  also  the  bill  of  exchange  to  the  defendants  by  one 
^"*  *J     irgSot'  who  delivered  them  accordingly,  and  the  next  day  called  again  for 
£■« Zi     "  rrSf  TSPXT-    The  Pendants  ^liwred  it  up,  saying,  H  woukFnot  be 

bill  of  •>  •**•»•  «o  this  .ame  day  (the  $ra-<»r«e^i.  ^  defendant8  hrf  ^^  to 
ehaoM.aod  Mac  L.intot  aeknowladging  the  receipt  of  bis,  witn  tm»  -r-n.itfimte  enclosed. 
Um  drawtathat  they  bai  delivered  u  to  fn*  Navy  Office,  and  when  the  money  wuTre? 

m'mm  *.n5  ceired  th*y  WOH,d  advi**  hira  of '*•  T^*-**  b>H  would  receive  doe  honour, 
rJoMved  bot  *****  »*  waa  drawn  too  short,  being  made  payable  before  the  navy  bilh 
lb*  pro  <hew  w*r* two  protests  on  me  bill  of  exchange,  one  lor  non-acceptance,  the 
•o»d»,  jjt  ground  of  which  was  that  the  defendants  would  not  accept  at  present  bat 
»"  adjudg  would  give  an  answer  next  day  (viz.  4th  of  October,)  after  post;  the  other 
•"  •*•'*•  was  for  non-payment,  the  defendant*  saying  they  had  no  advice.    At  the  trial, 

nitlojtbU  tb,,coun"el  put  ,he  case  of  ,he  P,ain,"ffo««  ,'*o  grounds;  1st.  That  the  defend! 

lira  od  the  aot  *  ,6tter  *°  Mac  Lintot  was  an  acceptance.     But  Lord  Mansfield  said,  he 

Bar/  bill     rather  thought  it  a  letter  of  credit,  and  that,  to  make  it  an  acceptance,  it 

by  Meb  n  should  have  been  sent  to  the  holder  of  the  bill.  The  next  ground  was,  that  tho 

situation  of  answer  of  the  defendants  to  Lightfoot,  saying  they  could  not  accept  till  the 

poaMtnpn  MVy  bill  was  paid,  was  a  conditional  acceptance;  that  the  plaintiff  bad  a  Hew 

on  it,  and  therefore  as  soon  as  they  had  received  the  money,  they  ought  to 

have  paid I  it  to  him.     One  of  the  special  jury  (Mr.  Gorman)  said  the  letter  of 

the  3rd  of  October,  with  Mac  Lintot,  stuck  with  him,  because,  though  it  bam 

umversal  rule  among  merchants,  that  a  mere  engagement  to  the  drawer  of  tho 

r  «o  i   wi   '•  nVng"geto«n«  to  *•  holder  of  it;  yet  here  it  was  observable  thai, 

'   I-» '^i! ^'R^ant  wrote  the  letter  of  the  3rd  of  October  to  Mac  Lintot  (tho 

r.™ ')  *•/  had  **•  b'«>  <he  certiHcate,  and  the  drawer's  letter  before  thorn? 

«*t  the  navv  bill  was  sent  for  the  particular  purpose  of  paying  the  bill  of  ex- 

«""*?'  ?*rih**  at  the  1,me  ,h«7  certainly  meant  so  to  apply  it;  thTinry 

•fflt6^  "  *«'*<*  for  the  whole  amount  of  the  bill  F^Jlm!  W 

»J*La;  .li  Were.,(rther  C0UDt»  in  ">e  declaration  for  money  had  end  re- 

2S-L  *  ^'"V?  had  r!c-med  ,80/"  in  P«f«  payment  for  the  biU  of  ex- 
change from  Mac  Lintot.  This  was  verified  by  affidavit.  Then,  had  also 
Oeeo  a  proceeding  in  the  Exchequer,  and  an  injunction  granted. 
-•r.ftr-  /"«  counsel  for  the  plaintiff  have  put  this  case  two  way.  :  |»t. 
inat  the  conduct  of  the  defendant  was  tantamount  to  an  acceptance.  Sadly. 
I  hat  the  plaintiff  had  a  hen  on  the  navy  certificate,  and  consequently  a  right 
to  the  money  received  upon  it  by  the  defendant,  as  so  much  money  received 

^SStoZS***  q™tW£  i?'Wh«her,  taking  all  subsequent  discoveries  X 
*on«deration,  there  is  sufficient  ground  for  the  Court  to  say,  that  the  manor 

onine  Jf'?Zd  •  ?!?'•  7 hati8  »°  *  d<™  in  re.pectof  the«ppre2. 
drawer  of *,£unP ,",n,,ff.  •«>  <"e  «r«l  of  hi.  having  received  1901.  from  tho 

■ow than we  wt r*Z T" *,™{  .uA"  «°  the  firs*> we  are  more  wrongly  of  opinio. 
Jrounds  are  I..*  .J  ,  !"\Lvthat  UP°"  ,he  "••*•  «he  «■*«*  »•<«".  Tho 
££e  • ■  k  -!. TL1  ,  ,8*MWe COnsider  what  ,he  defendant  d«d  « « ««*pt- 
merchaot  i«^ !,  Uuiy  said'  "8  a  eeneral  ru,«.  ,hat  *•  ™ero  answer  oTm 

S?«n leS  lSc£rr-  °,fKa  Wi''  ^iD«'  he  wi"  dul^  hon<>'"  »•  -  "•  ^4«- 
totaka  ?i! "ha pK!mpan,ed  b^  c"cumstnnces,  which  may  induce  a  third  perton 

«ay  amoh„entb  I  Z  *£??»«•  kBut  «f  «be»»  a"  ■V  •««  circun^tanceTH 

ihe^er     In"  i 7£T* '  th°Ugh  ,he  "" wer  be  ^l!*^  !*  «  tett«;** 

mis  case  >f  it  were  necessary  to  go  into  the  question,  there  is 

**«t  Vol)  ",f "  ""I  k*ZZ?'  Y*  «?rtini  wh"  «*•  po-~ion  of  good.,  forfeit  tk.  fc,, 
™>y  retiw  tbt  S. T  P       P"1,  whttl  •»•  ••"•  ••>«">  according  to  aothority,  and  be 
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treat  reason  to  say  that  what  the  defendant  did  was  equivalent  to  an  accept- 
ance. Nichol,  the  captain,  had  a  lien  on  the  natal  stores  for  freight  ;  he  had 
•likewise  a  certificate  given  into  his  possession  as  a  pledge  for  the  money,  till 
•the  hiR  of  exchange  was  paid.  This  certificate  was  not  sent  to  the  defendants 
toy  the  post  in  the  usual  course  of  trade,  but  was  inclosed  to  the  plaintiff  aa  his 
security.  He  was  not  bound,  therefore,  to  part  with  it  till  the  bill  waa 
excepted;  when  the  plaiotifftenders  the  bill  for  acceptance,  the  defendant  tells 
him  tt  could  not  be  accepted  till  the  stores  were  paid  for.  There  may  be  a 
conditional  as  well  as  an  absolute  acceptance.  What  then  is  this  declaration 
by  the  defendant  but  an  undertaking  that  the  bill  should  be  accepted  when  the 
stores  were  paid  for.  After  this,  on  the  3rd  of  October,  he  writes  lo  the 
drawer,  saying,  he  would  honour  the  bill,  but  he  should  not  have  drawn  at  so 
sibori  a  day,  as  it  would  be  due  before  the  stores  were  paid  for.  This  is  an 
admission  that  he  looked  to  the  certificate  as  to  the  fund  out  of  which  the  bill 
was  to  be  paid.  He  is  then  called  upon  for  payment  at  which  time  he  had 
actually  received  the  money  upon  the  certificate.  But  he  refuses  to  pay,  and 
the  only  reason  assigned  is  the  want  of  advice.  That  is  a  false  reason,  for  he 
had  received  advice,  and  had  a  fund  in  his  hands  out  of  which  hill  the  was  to 
be  paid;  but  whether  he  had  advice  or  not  is  immaterial.  For  here,  the 
plaintiff  had  a  lien  on  the  certificate;  and  this  certificate  he  deposits  in  the  [  290  J 
hands  of  the  defendants  as  a  pledge  for  payment  of  the  hill.  Therefore  sup-  • 
posing,  for  argument's  sake,  that  the  defendant  at  the  time  of  receiving  the 
certificate  had  done  nothing  which  could  amount  to  an  acceptance,  yet,  after 
be  bad  actually  received  the  money  upon  the  certificate,  he  was  bound  to  pay 
it  to  the  plaintiff.  Though  the  certificate  was  payable  to  the  defendant,  yet 
he  could  not  receive  the  money  upon  it  if  the  plaintiff  had  not  delivered  it  to 
htm.  Therefore  the  plaintiff  had  from  first  to  last  a  lien  upon  it.  The  next 
4}uesttou  is,  What  the  Court  ought  to  do  in  consequence  of  the  suppression 
on  the  part  of  the  plaintiff?  The  actual  arrest  of  the  drawer  is  no  discharge 
.of  the  acceptor.  And  we  do  not  think  the  subsequent  correspondence,  or  any 
of  the  other  circumstances  since,  vary  this  case.  But  the  verdict  is  certainly 
.taken  for  ISO/,  more  than  was  due.  There  was  no  admission  of  this  payment 
at  the  trial,  which  was  very  wrong,  and  which  has  been  the  occasion  of  filing 
41  bill  in  the  Exchequer.  Therefore  there  ought  to  be  a  deduction  of  the 
money  received,  and  a  proportionable  part  of  the  interest,  together  with  all 
the  costs  in  the  Exchequer,  where  this  discovery  was  made. 

9.  Hunter  v.  Prinsep.  M.  T.  1808.  K.  B.  10  East,  378. 

In  a  charter-party,  freight  was  to  be  paid  at  so  much  per  ton,  on  a  right  &**•  **  *•* 
and  true  delivery  of  the  homeward-bound  cargo,  from  Honduras  Bay  to  Lon-  •     •  *  lm* 
don;  and  the  ship  and  cargo,  after  capture  and  re-capture,  having  been  efuTi/nof 
wrecked  at  St.  Ritt's,  into  which  they  were  carried  by  the  re-captors,  a  sale  of  cominned 
tfee  cargo  was  directed  by  the  Vice- Admiralty  Court  there,  on  the  application  in  the  pro 
of  the  master,  acting  bona  fide  for  the  benefit  of  nil  concerned,  but  without  c®eds  w*}** 
orders  from  any;  and  the  proceeds  of  the  sale  were  remitted  to  the  ^'P-jJj^JJkti^ 
owners.     The  Court  held,  that  the  freighter  might  recover  such  proceeds  in  ed# " 
assumpsit  for  money  had  and  received,  without  allowing  freight  pi'o  rata  Uintris; 
for  such  form  of- action  of  tho  proceeds  of  an  illegal  sale  of  goods  Is  only  a 
waiver  of  any  claim  for  damages  for  the  tortious  act,  taking  (he  actual  proceeds 
of  the  sale  as  the  value  of  the  goods  (subject  to  the  legal  consequences  of 
considering  the  demand  as  a  debt,  which  admits  of  a  set-off,  &c);  but  does 
not  recognise  the  right  of  the  vendor  so  to  convert  the  goods.     And  here,  the 
act  of  conversion  (for  such  it  must  be  taken  to  be)  being  made  by  the  master,  j  P*11? 
who  is  the  general  agent  of  the  ship-owners',  and  not  as  in  Baillie  v.  Modigliani,  i^^ 
hr  the  act  of  a  court  of  competent  jurisdiction,  was  unlawful,  and  discharged  lien  apoa 
the  claim  of  the  ship-owners  for  freight  nro  rata  itineris.  property 

JO.  Ward  v.  Felton.  T.  T.  1801 .  K.  B.  1  East,  507.     Martin  v.  Coles,  which  by 

H.  T.  1813.  K.  B.  1.  M.  &  S.  147.  SLfiaaSs 

A.  and  B.,  merchants  abroad,  shipped  Tobacco  for  Liverpool,  consigned  to  ^  ^  boand 
j4l  Jrinaself  tftere,  to  wjiose  order  the  bills  of  lading  are  made.    One  of  these  to  dtpoah 
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in  eertain  bills  14  sent  inclosed  in  a  letter  from  the  shippers  to  C.  at  livcrpool  ftrfisW 

£erte?nre  him  *?f  8Ucl1  con9>gnment  Jo  A.,  and  that  4.  intended  to  proceed  to  tiverpopj- 

qaisties  but» m  ca8e  ne  sh°uld  not  arrive  in  time,  desiring  C.  to  4o  the  best  for  vbeni. 


A  lien  may  Court  held,  that  a  party  did  not  lose  his  lien  upon  property  Vbifth,  \*J  hgW^r 
bs  deter  tive  enactments,  he  was  bound  to  deposit  in  a  certain,  place,  nptU  TfTflffall 
mined  by    requisites  had  been  complied  with. 

actual  per  j  ,       Bach  v   Owm.  fl|.  T.  1793.  K.  B.  6  T.  Jt  409. 

™er°of 'the1  r^ie  Court  held  that  a  lien  may  be  determined  by  actual payment  or  t*ft4$r 
amount  of  of  the  amount  of  the  legal  claim  for  which  the  goods  are,  4eUvere4j  tat  part 
the  legal     payment  of  such  demand  is  not  sufficient. 

claim    for   which  the  goods  are  detained,  bat  part  payment  of  each  demand  is  set  sufficient. 

12.     Scott  v.  Franklin.  E.  T.  1812.  K.  B.  15  East,  428. 
Neither  is       Per  Cur.    An  offer  made  to  a  vendor  on  the  part  of  the  customer  before; 
a  general    action  brought,  that  he  was  not  aware  of  the  exact  balance,  but  that  if  any 
tB£***  °l   were  due  he  was  ready  to  pay  it,  on  receiving  back  the  security,  if  ^sufficient; 
«harge*the  *°r  *kis  was  no  tender  of  the  balance  so  as  to  defeat  the  lien, 
claims  with  13-     Birdwood  v.  Raphael.  £.  T.  1818.  Exch.  b  trice,  59$. 

oat  actnal  The  defendant  and  another  person,  who  were  partners  in  business  in  Lpp- 
leader,  or  (J0n,  were  the  holders  of  two  hills  of  exchange,  accepted  by  H.e>4-9  fof 
what  in  153*4.  8s.  9  which  became  due  on  the  4th  and  5th  of  August,  1813.  ^Jhotjf 
law1  will  a  *nat  *'me  H'  and  J.  stopped  payment;  and  H.  being  then  in  London,  wrpt^ 
mount  °P  *ne  5th  °f  August  to  his  son  at  Gibraltar,  stating  that  the  partnership  be* 
thereto,  aaf  tween  him  and  J.  were  dissolved,  and  requesting  him  to  deliver,  to  the  house 
.ficient.t  pf  the  defendant  and  his  partner  at  Gibraltar,  goods  to  the  amount  of  2,00o£, 
A  lien  is  tQ  secure  to  them  the  amount  of  the  two  bills  for  I523J.  8s.,  which  had  been 
**  h^he  '  J*^^  UP  ^y  lbem.  On  the  4th  of  September  following,  the  defendant  ani  J. 
ianrnose  forfiave  a  rece*Pl  f°r  ^De  goods  so  delivered  in  these  words;  "Received  ^th  of 
!wbica  the  September,   1812,  of  Messrs.  L.  and  H.  thirty-three  bates  pf  British  piece 


^property     goods  as  per  account  rendered,  being  for  two  bills  accepted  by  Messrs.  X.  pa^ 

was  depos  H.,  of  Plymouth,  and  paid  by  Messrs.  R.  0/  J.,  of  London,  the  same  value 

ited  in  the  (o>019/#  l0,t  Qd.)  to  be  kept  as  pledged  until  further  orders.9'     After  the  4ifr 

jZJ^XjI   B°^uilou  0|"  partnership  between  J.  and  A.,  a  meeting  of  the  joint  credttorp 

meen  ao      was  held,  when  it  was  resolved  that  H.  should  carry  on  the  business,  amd  a 

4ompJbh     deed  was  executed  by  J.  assigning  his  interest  in  the  partnership  ejfecis  to  the 

**<  bankrupt,  and  effecting  a  licence,  was  executed  by  the  creditors  (and  among 

jt  B9ft  1  them  the  defendant  and  his  partner),  to  enable  the  bankrupt  to  carry  on  Use 

business  on  hi*  separate  account  for  one  year,  under  the  inspection  0/  the 

defendant's  partner  and  two  other  persons  appointed  by  the  creditors,  to  whoaa 

the  bankrupt  was  to  pay  all  monies  received  by  him  from  the  house  of  H.  pmd 

J.  at  Gibraltar,  for  the  benefit  of  the  creditors.     The  bankrupt  carried  oatt^e 

bnsiness  under  the  licence  until  February  1813;  in  the  latter  end  of  QcJoJher, 

1812,  and  in  January,  181$,  he  had  committed  acts  of  bankruptcy.    On  the 

£6th  of  April,  1813;  (there  having  been  another  meeting  of  creditors  ip  th$ 

-*  And  an  innkeeper  does  not  lose  his  lien  npon  the  horse  of  his  gaeet  by  patting  tusji 
eat  to  pastaroi  2  Rol.  Ab.  84.;  nor  can  a  lion  be  determined  by  a  wrongful  sal  of  f> 
third  parly ;  Id.  488.  There  are  some  cases  toe,  where  the  possession  of  the  property  em 
which  the  lien  exists  may  be  given  «p  to  the  owner  himself,  without  the  lien  being  dives- 
ted; thas  if  the  commodity  npon  which  the  party  has  a  lien  be  of  a  perishable  natare,  he 
may  safely  part  with  it  to  the  owner  npon  a  proper  agreement  with  him,  that  the  Uaa  shell 
await  the  erent  of  an  application  to  a  court  of  law  or  equity,  rVhitaker,  78;  1  Atk.  Sattf 
ft  T.  E.  199;  and  where  the  property  npon  which  the  lien  exists  is  delivered  op  to  the  own* 
4Br  npon  the  faith  of  an  assignment,  which  afterwards  turns  oat  to  be  iev*tid,  itseome  j£e 
,j»arty  is  still  entitled  to  the  benefit  of  his  lien ;  see  T.  R.  1 1 8. 

f  The  entering  into  an  agreement  or  accepting  of  another  security  not   collateral  to,  hat 
iSjneonneoted  and  inconsistent  with,  tbelien,  which  shows  that  the  creditor  placed  hie  re- 
liance for  secarity  00  seen  fresh  seenrity,   discharges  the   lien,  bnt  not  otherwise;  i  1*. 
Waai  tt7;  1  Atk.  94. 1*1.  Jt?;  » T.  R.  d&tj  J  Kara.  ***.  a.  1;  6  &  *  A.  XL 
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ttftcearag  F«fbrtwry)  a  deed  of  composition  was  executed  by  the  defendant, 
At  himself  anil  partner,  for  1633/.  8s.,  for  which  J.  was  made  a  party,  Tor  the 
purpose  of  assigning  his  share  of  the  partnership  effects  to  H. ;  that  deed 
contained  a  provision  of  15s.  in  (he  pound  on  the  partnership  debts,  which 
afadb(6  be  psfid  by  H.,  and  the  creditors  released  them  conditionally  on  the 
pwyment  of  thai  composition.     Between  the  3 1st  of  January  and  the  1 0th  of 
AttgM  1819,  the  defendant  and  his  partner  received  of  the  bankrupt  the  full 
stim  of  1,523*.  8t.  with  interest.    After  the  execution  of  the  last  mentioned 
deed,  the  defendant  and  his  partner  accepted  two  bills  drawn  on  the  bankrupt 
for  1 ,000/.  each,  at  two  months,  and  sold  the  goods,  which  had  been  so  depo- 
sited With  them,  through  their  house  of  J.  and  R.  at  Gibraltar,  who  afterwards 
sent  the  bankrupts  the  account  of  the  sales  accompanied  by  the  following  let- 
ter addressed  to  him,  dated  September  15th,  1813:  "We  have  the  pleasure 
to  crfcloso  ah  account  of  sales  transmitted  by  our  Messrs.  J.  and  R.  of  Gib- 
raltar, and  the  remainder  of  your  goods,  and  you  will  now  find  the  whole  is  ac- 
counted for,  end  hope  to  your  satisfaction.     On  the  other  side  we  have  made 
dot  our  account,  and  you  will  find  a  balance  yet  due  to  us  of  1901.  5*.  1 1d. 
which  we  make  no  doubt  you  will  find  correct,  and  in  order  to  close  the  same, 
we  hope  you  wiH  send  us  the  account  as  soon  as  possible,  as  you  are  aware 
tttat  we  are  m  advance  to  that  amount.'9 

Mtoti  J.j  who  tried  the  cause,  was  of  opinion,  that  as  the  produce  of  the' 
goods  was  not  applied  in  payment  of  the  1 ,523/.  8*.  to  discharge  the  2000!. 
advanced  after  the  act  of  bankruptcy;  and  as  the  sale  of  those  goods  was  not 
lot  Hie  purpose,  as  they  were  originally  deposited,  but  for  a  subsequent  and 
different  demand,  the  plaintiff  was  entitled  to  recover;  and  he,  therefore,  di- 
rected the  jury  to  find  a  verdict  for  the  plaintiff  for  the  liberty  to  the  defend- 
ant to  move.     On  motion  for  that  purpose,  the  Court  said,  when  the  sum  was 
paid  for  which'  these  goods  were  specifically  pledged,  there  was  an  end  to  that 
transaction,  and  the  pledge  was  Junctus  officio',  the  property  in  the  goods  then* 
immediately  reverted  to  the  bankrupt,  and  on  his  bankruptcy  his  assignees* 
discharged  of  any  lien  which  the  defendant  might  have  had  on  them.     It  was 
argued  that  the  money  that  had  been  paid  in  redemption  of  the  goods  being 
so  paid  after  the  act  of  bankruptcy  might  be  recovered  back,  and  in  that  case 
the '  original  pledge  would  be  revived.     But  that  cannot  be  done  by  the  as^ 
s'nfnees  of  the  bankrupt,  because  in  bringing  this  action  of  trover  they  must    [  399*  f 
proceed  on  the  ground  that  the  pledge  was  originally  good,  and  that  the  pro*- 
perty  m  the  goods  had  become  vested  in  them  by  reason  of  the  payment  of 
the  money  by  which  they  were  redeemed.  .  After  that  redemption  nothing  ap* 
pears  to  have  been  done  in  this  case  by  which  the  defendant  could  acquire 
any  further  lien;  the  subsequent  bills  were  accepted  by  the  defendant  after 
the  known  insolvency  of  the  bankrupt,  and  the  defendant  was  well  aware  of that  %r 
He,  therefore  acted  at  his  peril,  and  has  no  right  to  retain  these  goods  against 
the  assignees,     it  was  intimated  that  the  defendant's  situation  was  somewhat 
in  the  nature  of  a  factor,  but  there  is  no  sort  of  analogy  between  them.     If 
the  defendant  had  been  in  the  situation  of  a  factor,  he  would  perhaps  still 
have  a  lien  on  the  goods,  but  he  was  nothing  like  it.     And  as  to  his  clause  on 
the/grotmd  of  a  pledge,  the  owner  had  become  bankrupt  when  the  defendant 
node  himself  a  second  time  -his  creditor,  and  he  could  not,  therefore,  at  that 
time,  have  any  p  operty  in  the  goods  enabling  him  to  pledge  or  charge  them. 
M.     Ho*wc*sti.e  v.  :Fariiaw.  E.  T.  1820.  K.  B.  3  B.  8f  A.  497.  Horncas- 
TfcE<v.  Farran.  M.  T.  1819.  N.  P.  2  Stark.  590. 


and 

though „ _„ , _„0 ...     

heid,  that  such  negotiation  amounted  to  an  approval  of  the  bill  by  him,  andcun  *" 

thnt  it  wtte  a  refttaqufsltment  of  his  lien  on  the  property. 

15.     Attersol  v.  Brunt.  T.  T.  1808.  N.  P.  1  Camp.  410.  Btm*  v.  Brown.  ^  a  pe,^, 
,  M.  T.  1817.  N.  P.  2  Stark.  272.  having  • 

Trover  for  some  brandy  which  lay  in  the  defendant's  cellars,  and  which 
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property  tteen  demanded,  he  had  refused  to  deliver  up,  saying  it  was  his  offn  sAmt^ 
h  heD  d  *d  *^*  ^  l*"s  l'mo  certQ'a  warehouse-rent  was  due  to  the  defendant  on  account 
of^tin  6  °^  tne  Dranctyt  °f  which  no  tender  had  been  made  to  him.  The  counsel  coft- 
elaims  to  tended  that  the  defendant  had  a  Hen  on  the  brand/  for  the  warehouse-rent, 
detain  it  ap  and  that  till  this  was  tendered  trover  would  not  lie.  But  Lord  Eiknbanmffi 
oa  a  differ  considered  that  as  the  brandy  had  been  detained  oft  a  different  ground,  and  a* 
•nt  ground,  ^  demand  of  warehouse-rent  had  been  made,  the  defendant  must  be  taken  to 

matToVof  h*v.c  waived  nis  ,ien>  if  ne  ha^  one>  whi.h  would  admit  of  some  doubt.     IW 
the  lien  it  pfttintili  had  a  verdict. 

will  be  eon  16.  God  in  v.  Loxdox  Assurance  Company.  H.  T.  ll5Q.  £«  B.  Burr.  4891 
fiderad  as  a  The  question  strongly  litigated  here  was,  whether  the  plaintiff  ought  to  re- 
waiTer  of  cover  his  whole  loss,  or  only  half?  It  being  objected  that  there  was  a  double 
*■         ..     insurance,  a  verdict  was  referred  for  the  whole  to  the  opinion  of  the  Court; 

ones  Mri?  and  if  tho  Court  9nouId  thil*>  uPon  hi»  Lordship's  report,  "that  the  plaintiff 
acquired  hy  law  ought  to  recover  for  half  his  loss  only,"  then  the  verdict  to  be  entered 
can  be  dt  up  as  for  half.  Lord  Mansfield  delivered  the  opinion  of  the  Court.  He  be* 
totted  gan  with  stating  the  facts  as  they  appeared  to  him  at '  the  trial,  which  were' 
Wrbi£  4%  tnese:  "Mr.  M.  of  St.  Petersburgh  had  dealings  with  Mr,  A.  and  Company 
[  ***4  J  of  London,  who  often  sent  ships  from  London  to  M.  at  St.  Petersburgh.  ML* 
whwhU  ex  a8  aPPeareo*  by tne  evidence,  was  indebted  on  the  balance  of  their  account  to 
i*u  remains  A.  and  Company.  A.  and  Company  sent  a  ship  ealled  the  €f.  &.,  Baker, 
hi  the  poe  master,  to  M.  at  St.  Petersburgh,  to  fetch  certain  goods.  M.  sent  the  goodsr 
senion  of  and  promised  to  send  the  bill  of  lading  by  the  next  post,  but  never  did.  Af- 
the  party  terwards,  viz.  in  August,  1756,  A.  and  Company  got  a  policy  of  insurance 
th  T><>Sb  ^om  Pr'va*e  insurers  for  1,100/.  on  the  ship,  tackle,  and  goods,  at  and  from 
the  ovrnera  L°n^on  to  St.  Petersburgh,  and  at  and  from  thence  back  again  to  London, 
aliening  the  which  policy  was  signed  by  several  private  underwriters,  quite  different  per-' 
property  to  sons  from  the  present  defendants;  and  this  sum  of  1,1001.  thus  underwritten/ 
s  third  per  500/.  were  declared  to  be  on  eleven-sixtieth  part's  of  the  ship,  and  the  remain^ 
son  forrach  ;Qg  60o/.  to  be  on  goods.  Set  ween  the  26th  August  and  the  28th  September, 
thoach'eoo  1*756,  (both  included),  A.  insured  800/.  more,  with  other  private  insurers,  and1 
nafide  th*8  l&tter  insurance  was  upon  goods  only,  and  was  only  at  and  from  St.  Pe- 
perchaeer,  tcrsburgh  to  London.     On  the  28th,  29th,  and  30th,  of  October,  1756,  A.  uv- 

insurance  was  on  goods  only,- 
sum  thus  insured  by  A. 
of  2,300/.  was  on  goods, 
the  remaining  50Q/.  was  on  the  ship.  Several  letters  being  given  in  evidence, 
it  appeared  that  M.  wrote  from  Petersburgh1  on?  the  7th  of  September,  1756, 
(the  date  of  his  first  letter  on  this  subject)  to  A.  and  Company,  and  mentioned 
what  goods  he  should  send  to  them,  referring  to  the  invoice  for  the  particulars,* 
and  directed  them  to  get  insurance  thereon,  and  to1  place  the  goods  and  the 
insurance  to  a  particular  account  which  he  named  in  his  letter,  in  which  he 
also  specified  some  iron,  which  was  for  A.'s  own  account.  This  letter  A.  fa- 
terwards  received,  probably  about  the  2  7th  of  October,  and  in  consequence 
of  it,  made  the  insurance  accordingly  upon  the  28th,  29th,  and  30th  of  the 
same  October  as  before  mentioned.  M.  having  shipped  the  goods,  indorsed/ 
the  bills  of  lading  to  one  J.  T.  in  Moscow,  (the  plaintiff  in  effect  in  the  pre- 
sent action),  who  on  the  7th  of  October,  1756,  wrote  to  nis  correspondent  U.r 
here  in  London,  to  insure  these  goods.  In  this  letter  he  desires  U.  to  insure 
the  whole,  that  he,  T.,  might  be  safe  in  all  events;  for  he  suspected  that  these 
goods  were  intended  to  be  consigned  by  M.  to  somebody  eke,  and  perhapar 
might  be  insured  by  some  other  persons;  and  he  said  they  were  transferred  to 
him  in  consideration  of  his  beinsj  in  advance  to  M.  more  than  their  amount* 
This  letter  from  T.,  with  these  directions,  "to  insure,"  was  received  by  U.  on 
the  15th  of  November,  1756.     U.  accordingly  applied  to  the  defendants,  the 

*  Liens  acquired  without  fraud  or  collation,  before  an  act  of  bankruptcy  is  eomsMtted, 
dt  the  person  open  whoa©  property  they  are  claimed,  are  not  divested  by  his  aabooqoent 
commission  of  such  act;  the  assignees  taking;  the  property  subject  to  tho  same  equitable 
lien  as  that  under  which  the  bankrupt  himself  enjoyed  it;  see  1  P.  Wms.  787;  1  Atk. 
101  2*2}  *TVR.  465;  *  Vera.  5*6;  •*  Gad.  ft.  «.  lSt.t.1;  *B.  and  A,  *?.- 
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Lend**  Assurance  Company,  and  disclosed  to  them  at  the  same  time  alt  these* 
particulars;  and  they  upon  the  16th  of  November,  1756,  after  being  thus  ap- 

S rifted  thai  "there  might  be  another  insurance,"  made  the  insurance  rio#.  in 
uestton  for  2,316/.  on  the  goods',  at  and  from  the  Sound  to  London.  The  ,  , 
goods  were  lost  in  the  voyage.  An  insurance  was  made  by  the  plaint iffll  G.  [  995  J 
mod  Company,  who  are  insurance  brokers,  and  they  declare  thai  this,  in* 
surance,  which  is  expressed  to  be  made  by  them,  as  well  in  their  own  names 
a*  lor  and  in  the  name  and  names  of  all  and  every  other  person  or  persons  to 
#h3n>tite  same  doth,  may,  or  shall  appertain  in  part  or  in  all,  was  made  b£ 

order  of  H.  U.  of .     This  declaration  is  indorsed  upon, the  policy,  and  is 

dated  HJth  of  November,  1 T56.  There  is  no  doubt  as  to  the  value  of  the  foods, 
br  as  to  tbe  loss  of  them;  and  it  is  admitted  by  the  defendant  that  the  plaintiff 
pught  to  recover  half  the  loss  from  them;  but  they  say  they  ought  to  pay  only 
{lalf,  not  the  whole  of  the  loss.  So  that  the  only  question  is,  whether  the 
plaintiff  is  entitled  upon  the  circumstances  of  this  case,  and  upon  the  facts  I 
have  been  stating,  to  recover  (he  whole  loss  from  the  present  defendants,  or 
billy  the  half  of  his  loss  from  them,  and  the  remainder  from  the  underwriters 
of  A.Vpolicy.  The  verdict  is  found  for  the  plaintiff  for  the  whole;  but  it  is* 
agreed  to  be  subject  to  the  opinion  of  this  Court  upon  the  question  I  have 
just  mentioned.  It  has  been  said  that  the  indorsement  of  the  bills  of  lading 
transferred  M.'s  interest  in  all  policies  by  which  the  cargo  was  insured;  Ana, 
therefore,  T.  has  a  right  to  A.'s  policy  in  the  cestui  qui  trust  of  it,  and  may  re- 
eofec  the  money  insured,  and  even  that  he  may  bring  trover  or  detinue  fof* 
the  yery  policy  itself;  and  it  is  urged  from  henee,  that  he  either  will  or  may 
hftve  a  double  satisfaction  for  the  same.  But  allowing,  that  by  the  indorse^ 
ment  of  the  bills  of  lading  and  assigning  the  cargo  to  T.,  he  stands  rathe; 
place  of  M.  in  respect  of  his  insurance,  yet  A.  has  an  interest  of  his  own,  and 
Bad  actually  insurdd  the  ship  and  good's,  and  the  sum  of  1,9(XH.,  upon  both 
together,  prior  to  any  directions  or  intimation  received  from  M.  to  iusure  for 
tlim.  Various  people  may  insure  various  interests  on  the  same  bottom  (as  one 
for  goods,  another  for  bottomry,  fyc.)  And  here  A.  had  an  interest  of  his  own, 
distinct  from  the  interest  of  M . :  he  had  a  lien  upon  these  very  goods,  as  i 
factor,  to  whom  a  balance  was  due.  And4ie  had  the  sole  interest  hi  the  ship* 
which  warf  a  part  of  the  things  insured  by  him.  It  is  far  from  appearing  that 
Dven  his  last  insurance  in  October  was  made  on  the  account  of  &  j  0?  as* 
agent  for  him,  so  far  from  it,  A.  insists  upon  it,  for  his  own  benefit,  as  he  ex- 
pressly declared  his  name  to  be  used  by  the  plaintiff,  though  he  was  a  witness 
for  Ui0  defendants,  and  was  produced  by  them,  and  inclined  to  serve  them;  so 
that  the  foundation  of  this  argument  urged  by  the  defendant's  counsel  fails 
them,  and  there  is  in  reality  nothing  to  support  it.  Hut  even  supposing  that 
4,  bad  made  his  insurance,  not  upon  his  own  account,  but  as  agent  or  factof 
for  A$.,  and  tipon  the  account  of  M-,  yet  even  thenT.  can  never  come  against 
Jk.'a  underwriters,  or  come  at  A.'s  policy  to  his  own  use;  for  A.,  the  factor  for 
&.»  Juis*  possession  of  the  policy,  and  appears  to  have  been  a  creditor  of  M. 
upWtbe  balance  of  accounts  between  them  at  the  time  when  he  made  the^ 

gjurance;  and  I  take  it  now  to  be  a  settled  point,  ,that  a  factor  to  whom  a 
lance  is  due,  has  tf  lien  upon  all  goods  of  his  principal,  so  long  as  they  r«- 
taaiojij  his  possession.  Krusef  et  al.  v,  Wilco*  et  al.  was  a  case  in  Chancery 
tipoh.  this  head.  It  came  on  first  before  Sir  John  Strange,  then  Master  of  the 
fColts,  who  decreed  an  account,  and  directed  allowances  to  be  made  for  what 
tfip  factor  had  expended  on  account  of  the  ship  or  cargo,  and  reserved  all  I  S96  } 
farther  directions  till  after  the  Master's  report.  It  came  on  again  »fterwardff 
fa  further  direction*  after  the  Master's  report,  before  the  Lord  Chancellor, 
who  was  attended  by  four  eminent  merchants,  who  were  interrogated Mby  turn 
publicly;  afker  which  he  took  time  to  consider  of  it,  and  on  the  let  of  Februa' 
fy  '1775,  decreed,  "that  the  factor  has  a  lien  on  goods  consigned  to  him,  not 
only  for  incident  charges,  but  as  an  item  of  mutual  account  for  the  general 
balance  4ue  to  him  so  long  as  he  retains  the  possession.  But  if  he  parts  with 
iWraMm  of  the  aoeds,  he  parts  with  his  lienj  because  it  eemwt  <h*n  be* 

voLxiiv  .  « 
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retained  as  an  item  fbr  the  general  account."  And  there  was  aiMflher,ca**7 
in  the  same  court,  of  Gardiner  v.  Coleman,  a  few  months  after,  in  which  the 
.  former  case,  determined  as  I  have  mentioned,  was  considered  as  a  point  set- 
tled, and  this  latter  case,  of  Gardiner  v.  Coleman,  was  decreed  agreeably  to 
it;  so  that  A.,  even  considered  as  factor  or  agent  to  M.,  and  as  making  the 
insurance  upon  M's.  account,  is  yet  entitled  to  retain  the  policy,  M.  being  in- 
debted to  him  upon  the*  balance  of  the  account  between  them,  and  be  has  a 
lien  upon  the  policy  whilst  it  continues  in  his  possession;  therefore,  even  in 
this  view  of  the  case,  T.  must  fr«t  have  paid  to  A.  the  balance  of  his,  A. 'a 

If  a  pttty   account,  before  he  could  have  gotten  that  p<  Hey  out  of  A.'s,  hands,  and  con- 

Dts  tfrtce     sequent  ly  T.  was  very  for  from  being  entitled  to  the  benefit  of  it  as  a  cestui 

S^poMet  W*  'nw'i  absolutely  and  entirely: 

■ion  of  iho  x 

goo*  and  IX.  REVIVAL  OF  LIENS. 

Tost  his  Ileal.  Sweet  v.  PrM.  M.  T.  18C0.  K.  B.  I  East,  4.  Hartley  v.  Hitchcock. 
hj*  eaDno*  M.  T.  1816.  K.  B.  I  Stark.  408. 

revive  or  re      ****  ^ur'     ^ne  w^°  *las  a  ^en  on  fc00<k  'n  n,s  Possession,  if  he  afterward* 
cover  it  by  deliver  them  to  a  ship-carrier;  to  he  conveyed  on  account  and  at  the  risk  of 
■topping      his  principal,  though  unknown  to  the  carrier,  cannot  regaiu  his  lien  by  stop- 
them  in      ping  the  goods  in  /rvmsi/u,  and  procuring  them  to  be  re- delivered  to  him  b/ 
transitu,    virtue  of-a  bill  of  lading  signed  by  the  carrier  in  the  course  of  his*  Voyage, 
"i iCTTo  2-  Jo*ES  v-  Pkarle.  T.  T.  H22.  K.  B.  1  Stra.  566. 

be  re-deli?  *n  trover  for  three  horses.  The  defendant  pleaded  that  he  kept  a  public 
•red  to  inn  at  Q  r  h  ,  and  that  the  plaintiff  was  a  carrier,  and  used  to  set  up  his 
Win.-  horses  there;  and  361.  being  due  to  him  for  the  keeping  the  horses,  which  was) 

£m  *&**  more  tfcan  thfty  were  wortn-  no  detained  and  sold  them,  prow*  ex  bene  tictstf; 
seodf  ptrt•"OTrf,  on  demurreri  judgment  was  given  for  the  plaintiff,  an  innkeeper  hiring 
with  the  no  f°^cr  to  sell  horses  except  within  the  city  of  London;  2  Roll.  Abr.  &5? 
poeeostion  l\en.  71;  Mo.  876;  Yel.  67.  And  besides,  when  the  horses  had  beeft 
of  them  he  once  out,  the  power  of  detaining  them  for  what  was  before  did  not  subsist  at 
J0*6*^*     their  coming  in  again. 

/  »*  ]         X.  LEGAL  PROCEEDINGS  CONNECTED  WITH  LIENS  f 

Where  is         lit*  0t  Beat*,  XHSttC  Ml 

see  k  upon  Wilson  v.  Hodges.  E.  T.  18<fe.  K.  B.  2  East,  312. 

Met  a  L  S1  df*1  .^aJnS]  baiL     The    br^ach  asslgncd    *■«.  that  M.,  rife  priifciW, 

penon,  the  bacJ  "J?  Pnid  !he  damaSes»  nor  rendered  himself,  &a    according  to  the   fbrtik 

proof  lite    and  effect  of  the  recognizaWce.      Pfear,  that  after  the  judgment,  o>c.  and  before 

upon  ufo     the  euing   out  the  writ  of  scire  facias,  and  before  the  return  of  the  writ  of 

party  who   capias  ad  satisfaciendum  against   XI.  Upon  the  judgment,  he,  lft;,  died,   coo- 

•"•rtsthe  eluding  with  a  verification.     Le  Efanc,  J.     The  only  question  was,  whether 

WMP"         the  issue  lay  on  the  defendants,  fo  prove  the  death  of  M.,  or  on  the  plaintiffs 

to  prove  that  he  was  alive  at  the  time  mentioned  ?     Tfte  learned  judge  Iboojrht 

that  the  proof  of  the  issue  lay  o*n  the  defendants,  who  averred  the  death  of 

the  party.     The  Court  said:  there  was  ri6  doubt  but  that  the  direction  of  the 

learned  judge  was  proper  in  point  oT  law.     And  he  referred  to  the  case  of 

Throgmorton  v.  Walton,  2  Roll,  Bep.  492.  where  it  was  decided,  that  where 

the  istftfe  is  upon  the  l.fe  or  death  of  a  person  once  shown  to  be  living,  the 

♦  Bit  where  goods  which  have  been  subjected  to  a  general  lien  have  been  parted  with, 
yet  ir  they  once  return  ,nto  the  same  pontes* ion  in  tne  tonne  of  dealing  the  ilea  will  fe 

oral  lien  on  the policy  of  iniorance,  had  parted  with  it  afterward*,  regained  niimnfiuVuf 

T   1  ne  ordinary  mode  of  trying  the  right  to  a  lien  is  bf  action*  of  trover   is  whirl.  St  -at 
he  tncombent  on  the  defendant  (the   detaining  party)  Jm&^^Z*Z£ 

brought,  see  post,  tit.  Trover.  The  Coin  will  not  interfere  to  settle  the  relative  draftee* 
two  co-defeadaau  to  moaiineots  m  *hich  the  plaintiff  has  alien  w  £  to  ™ >L%F£. 
livetiag  thsm  «*er;  Ottawa  t.  Hiohmoad,  T  iSaSIwi;  l&VM&jF 
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proof  of  the  Tact  lie*  on  the  party  who  asserts  the  death,  for  that  the  pre* 
sumption  is,  that  the  party  continues  alive  until  the  contrary  be  shown. 
See  ante, tit.  Deaths. 

Ultt  XltSttf  cTttt?-     See  ante,  tit.  Insurance.  A  eosvey 

Iff r,  Cettaut  for .*  u^&J 

J.  Tbi  Earl  or  derby  v.  Taylor,  T.  T.  1801.  K.  B.  1  East,  602.         Jjfeof  ail 

A  grant  by  leasees  for    lives  of  all  their  estate,  right,  title,  interest,  e>e.  J^^,*^ 

.    *  Aa  estate  for  life  ie  a  freehold  interest  in  lends,  the  deration   of  which  n  confined  to    i    293  1 
the  life  or  live*  ef  some  particular  person  or  person*,  or  the    happening  or  not   happening  ** 

of  some  uncertain  event.  Estates  for  life  are  of  two  sorts;  either  expressly  created  by  deej 
or  some  other  legal  assurance,  or  deriving  their  existence  from  the  operation  of  some  principle 
of  law.  The  first  arises  where  lands  are  conveyed  to  a  man  for  the  term  ofhis  own  life,  or  that 
•f  any  ether  person,  er  for  more  lives  than  one;  in  all  which  cases  he  is  called  a   tenant 
(or  lift;  except  where  he  holds  foi  the  life  of  Another,  when  he  is  called  tenant  pour  auttf 
etc.     Aad  where  a  person  having  an  estate  for  his  own  or  her  own  life,  either  by  express 
limitation,  or  by  the  operation  of  some  principle  of  law,   grants  it  over   the  grantee  be- 
comes tenant  pour  auter  vie.     If  the  lands  are  conveyed  to  a  person  for  his  own  life  and 
that  of  A.  k  B.;  the  grantee   has  an  estate  of  freehold  determinable  ou  his  own  death  and 
the  deaths  ef  A.  It  B>:  nor  can  there  be  any  merger  of  the  freehold  during  the   lives 
mi  Am  A.  B.  into  the  estate  which  the  lessee  has  for  his  own  life;  because,  though  an  estate 
for  a  maa*f  own  life  is  greater  than  sn estate  for  the  life  of  any  other  person;  yet  here  the 
lessee  has  not  two  distinct  estates  in  him,  but  only  one  freehold,   circumscribed  with  that 
limitation  as  the  measure  of  its  continuance.     By  the  statute  13  Car.  V.  c.  6.*.  2.  it  is  en- 
acted, that  if  the  persons  for  whose  lives  estates  are  granted  shall  go  abreerf,  and  no  suffi- 
cient proof  be  made  that  they  are  alive,  in  any  action  commenced  for  the  recovery  ef-tb* 
lands  by  the  lessors  or  reversioners,  the  judge  shall  direct  the  jury  to  give  their  verdict   as 
if  the  persons  so  remaining  abroad  were  dead;  and  it  has  been  held  that  a   remainder- 
man is  within  this  statute,     Estate*  for  life  generally  endure   as  long  as  the  life  or  lives  for 
which  they  are  granted;  but  there  are  some  estates  for  life  which  may  determine  upon  the 
future   cotjngenpias  before  the  death  of  the  person  to  whom  they  ore  granted.     An  estate 
for  life  is  not  capable  of  being  entaited  under  the  statute  De  Donis,  for  all  estates  tail  most 
fee  estates  of  inheritance.     Therefore,  where  an  estate  for  life  or  lives  U  limited  to  a   ser- 
osa and  the  heirs  of  his  body,  the  latter  words  only  operate  as  a  description  of  the  persona 
who  skill  take  as  special  occupants  during  his  life  or  the  lifv»  or  lives  for  which  the  estate 
is  held ;  aad  the  grantor  takes  the  absolute  property   which  he  may  dispose   of  by  deed. 
Aa  estate  for  life  is  subject  to  merge  in  the  inheritance;  therefore,  whenever   the  tenant 
for  life  acquires  the  absolute  property,  or  inheritance  of  the  landi,  his   estate  becomes 
Merged  or  drowned  in  the  fee  simple.     Every   tenant  for  life  is  entitled  to  estovers;  thtf 
is*  lo  allowance  of  necessary  wood,  which  he  may  take  upon  the  land  without  any  assign- 
ment, unless  restrained  by  special  covenants;  for   modus  et  conventia  vincunt  legem; 
hat  afljrraative  covenants  do  not  restrain.     A  tenant  for  life  is  not   subject  to  the  payment 
of  any  principal  some  chanted  on  the  inheritance;  therefore,  where  he  pays  off  an  tneem- 
berance  of  this  kind,  he  becomes  a  creditor  on  the  estato  for  the  sum  so  paid,  otherwise  he 
taest  be  supposed  to  have  paid  it  for  the  benefit  of  the  person-*  entitled  to  the  inheritance] 
hat  if  tea  tenant  for  life  doe*  any  act  which  shows  an  intention  of  paying   off  the  charge. 
for  the  benefit  of  the  inheritance,  he  will  not  in  that  case  be  deemed  a  creditor.    Tenants 
for  life  are,  however,  bound  to  keep  down   the   interest  of  all  incumbrances   affecting  the 
inheritance;  and  it  ha*  lately  been  determined,  that  the  rents  and   profits  of  an  estate  for 
file  most  be  applied  not  only  in  payment  of  all  interest   due  during   the  possession  of  the 
tenant  for  life,  bat  also  of  all  interest  due  before  the  commencement  of  that  estate.'  Al- 
taoaeh  every  person  having  a  freehold  interest  has  a  right  to  the  custody  of  the  title  deeds, 
yet  Lord  Hard  wicke  has  said,  it  was  the  common  practice  for  the  Court  of  Chancery  to  direct 
the  title  deeds  to  be  taken  fiom  the  tenant  for  life,  and  deposited  in  the  Court,  for  the  security 
of  the  person*  entitled  to  the  inheritance.     Every  tenant  Tor  life  has  a   full  right  to  tat* 
ase  and  enjoyment  of  the  land,  and  of  all  its  annual  profits  daring  the  continuance  of  his 
estate.    He  has  also  the  power  of  alienating  his  whole  estate  and   interest,  or'oP  creating 
Oat  of  it,  any  estate  less  than  his  own,  unless  he  is  restrained  by  condition.     But  if  a  ten- 
ant for  life  attempts  to  create  a  greater  interest  man  his  own;  it  most  necessarily  be  void 
apoa  the  principle,  that  nemo  dat  quod  non  habet     If,   however,  the  person  entitled  te 
the  inheritance  is  a  party  to  the  deed,  there  the  tenant  for  life  may  join  with  him  in  con* 
▼eying  away  the  entire  inheritance.     Estate*  for  life  are  still  in   some    respects  considered 
as  strict  feeds,  being  forfeitable  for  many  of  the  causes  for  which  feuds  were  formerly  Ibis 
felted.     Thus  where  a  tenant  for  life  takes  upon  him  to  convey  a  greater  ostate  or  interest 
than  that  which  he  has,  whereby  the  estnte  in  remainder,  or  the  reversion  is  divosted,   such 
aeenveyanoe  will  operate  as  a  forfeiture  of  hid  estate  for  life,  because  it  is  a  renunciation 
of  the  fendal  connexion  between  him   and  his  lord;  and  the  person  in  remainder,  or  the 
reversioner  may  eatsr  for  the  forfeiture. 
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Jattrwt,  ia  the  fremiees  to  one,  and  his  executors,  kabtndwn  to  him  and  his  eieefetofaj 
fee.,  to*  for  ninety-nine  years,  if  the  lives  should  so  long  live,  in  as  large,  amok,  and 
0nduM  for  beneficial  way,  &c.  as  the  grantors,  their  heirs,  &c.  held,  to  be  no  assignment 
TWfPBtff*0^  tne  freeholds,  and  consequently  not  of  the  whole  interest  of  the  grantors 
L  static  w?  their  lease;  and  therefore  the  reversioners  (the  lives  being  expired  wfetiiq 
fetid  inter  the  term)  could  maintain  covenant  against  the  under  lessee  tor  not  delivering 
eat'offfy,  Up  (he  premises  in  good  repair.  Ante,  tit.  Covenant. 
ajttttsfree  2.  Freeman  v.  West.  E.  T.   1763.  K.  B.  2  Wife.  165. 

T|tt$9  -)      Ejectment  for  a  loft  and  certain  lands  in  Charlton,  in  the  parish  of  X?rop- 
A  lease  lot  *norBe»  *ft  tne  county  of  Worcester,  tried  at  the  assizes,  before  B.  S.,  when  a> 
Uvea  to  ho  Verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  this 
no  from     case,  viz.  It  appeared  in  evidence,  that  the  dean  and  chapter  of  Worcester 
foe  day  of  were  seised  in  right  of  their  church  of  one  of  the  manor  of  Charkon,  ia  tho 
*b*  **Le     said  parish  of  Cropthorne,  and  being  so  seised,  by  indenture  bearing  date  tHe> 
■sLaalilli  26ln  **?  °^  ^ovcmDcr>  1  15°y  between  the  dean  and  chapter  of  the  ton*  past, 
erod  after   *fl(*  the  ""plaintiff  lessor  on  the  other  part,  the  dean  and  chapter  for  a  valuable 
word*  k      consideration  granted  the  said  manor  of  Charlton  (of  which  the  premises  In 
good,  and    question  are  pajri)  to  the  plaintiff's  lessor,  to  hold  to  him  and  his  heirs  from  the 
shall  not  be  <fay  of  the  date  thereof,  for  the  lives  of  three  persons,  who  are  still  livings 


jrov  •"free"  ,ra^er  *ne  7ear'y  rents  therein  reserved,  and  in  the  lease  power  is  given   by 
^oldtocomtne  dean  an(^  chapter  to  William  Bund,  as  their  attorney,  to  take   rjoSseSdridh 
tnonoe  ui    of  the  premises,  and  to  deliver  seisin  thereof  to  the  plaintiff's  lessor,  according 
/ultra,      to  the  tenor,  effect,  and  true  meaning  of  the  said  lease;  in  pursuance  of  whicl\ 
power  seisin  was  delivered  of  the  premises  by  the  said  William  Bead  to  lira 
plaintiff's  lessor,  on  the  28th  day  of  May,  1751.     It  was  objected,  to  behalf 
6f 'the  defendant,  that  this  is  a  tense  of  a  freehold;    and,  befog  rtatetoetari- 
|rience  infiituiroj  is  therefore  void.     The  question  for  the  opinion  of  the  Cdrift 
is,  whether  this  lease,  as  it  is  made  to  commence  from  the  day  of  the  date 
thereof,  and  seisin  being  afterwards  delivered  on  the  28th  of  May  following-, 
is  good  or  not  ?    Lord  Chief  Justice  Pratt .    We  must  not  overthrow  establish- 
ed principles  of  law,  that  a  freehold  cannot  be  conveyed  to  pits*  inJHkthtia* 
Certain  principle,  and  was  grounded  on  a  feudal  law;  for,  if  a  freehold  cofffll 
pass  to  commence  infuturo,  there  would  be  an  abeyance,  and  want  of  a  tfn- 
anV  against  whom  to  bring  n  praecipe,  and  the  law  will  not  suffer  the  land  to  ba> 
in  abeyance  a  single  day,  if  possible  to  prevent  it  ;  for,  if  it  rotgbt  h$  without 
a  tenant  of  the  freehold  for  one  day,  why  not  for  a  year,  or  for  fifty  yeoHa) 
Indeed,  at  this  day,  there  is  not  such  absolute  necessity  that  there  should  bw 
an  actual  tenant  of  the  freehold,  as  formerly  when  real  actions  were  the  only 
way  of  irving  titles  to  land,  and  which  real  writs  can  only  be  brought  against 
the  teqent  of  the  freehold,  because  at  this  time,  and   for  200  years  pest,  the 
fictitious  action  of  ejectment  against  the  tenant  in  possession  is,  and  hen 
been,  the  universal  practice  of  trying  titles  to  lands  and  tenements;  add  thei*- 
fore,  if  ever  there  was  a  case  where  the  astutia  of  judges  (to  overlook  "nice- 
ties in  the  law,  and  to  get  over  difficulties  of  first  principles  which  stood  'in, 
their  way)  was  commendable,  this  is  that  case.     The  old  principle  of  Jaw* 
that  a  freehold  cannot  pass  to  commence  in  futuro,  has  no  good  reasofc  «0f 
ground  to  stand  upon  at  this  day;  but,  without  saying  anything  agrin&t  4rftt 
bid  law,  we  may  in  this  particular  case,  with  the  authority  of  youY  forefathers, 
determine  this  to  be  a  good  lease.     The  objection  to  it  is  not  much  to  be  fa- 
voured; it  is  to  overturn  a  deed  made  upon  good  consideration;  it  Wo^l4  msJtyp 
void  a  great  number  of  church  leases  which  are  penned  in  the  same  way,  an4 
occasion  much   inconvenience;  utre$  magii  valeat  quam  ptrtdl  fa  \  igood 
ground  fbr  tis  to  stand  upon,  and,  therefore,  we  are  of  opinion  Vhh'tRe, <9tt| 
{  *QQ  ]  in  Moore,  $37.  759.  that  the  freehold  remained  in  the  dean  and  chapter  Wir 
the  date  and  making  of  the  lease,  and  until  seisin  was  delivord  by  the  attorney 
to  the  plaintiffs  lessor  according  to  the  tenor,  effect,  and  true  meaotrig  of  the 
•aid  lease,  then  and  not  before  the  freehold  passed  out  ofthe  dean  sod  chapter 
to  the  pfarintifPs  lessor     The  livery  of  seisin  is  the  only  powdrfhl  metittrv* 
transaction.    Tor  if  in  this  cose  nothing  had  £een  sijld  of  lfvory,  'eWr'  flrcjr 
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dehor*  the  deed,  nothing  would  havo  parsed  by  (ho  lease  till  tho  day  of  judg- 
ment.    The  Court  have  determined  that  if  livery  be  made  by  the  lessor  him- 
self, after  the  date  in  the  deed,  it  shall  control!  the  express  day  in  the  deed, 
«nd  make  each  a  lease  as  'this  (habendum  a  die  dolus)  good ;  what  difference, 
•therefore,  can  there  he  between  this  end  when  it  is  done  by  the  lessor's  trttoY- 
My*  According  to  the  tenor,  effect,  and  true  meaning  of  toe  letae,  six  iridnthts 
after  the|date  as  is  stated?  No  difference  at  all,  mrfe  Palm.  90.  Dean  *mnd 
Obapter  of  Worcester's  case  there  cited,  was  a  lease  for  life  there  to  com* 
toehce  u  die  datas,  and  letter  of  attorney  to  make  livery  the  next  day,  which 
at  as  made  accordingly,  and  adjudged  a  good  lease.     By  the  warrant  of  nftor-  E*«*tes  per 
Bey  to  deliver  seisin  in  the  present  case,  the  intention  of  the  parties  was,  that  autr.e  ••* 
the  deed  should  be  substantiated  by  the  livery,  and  in  the  mean  time  the  free-  ^reaSSed^ 
bold  was  in  the -grantor,  so  that  without  saying  anything  against  the  old  law,  descend* 
that  a  freehold  cannot  pass  to  commence  tn/s/tiro,  we  give  Judgment  Tor  the  ble  free 
pfmmtiff,  *nd  order  the'poifea  to  be  delivered  to  hit*),  holds,  since 

5.  Bob,  b.  Blake,  v.  Luxtbn.  E.  T.  1795.  K.  B.  6  T.  R.  291.  Jho  h<"r •* 

Per  Oar.     Estates  per  tndre  vie  do  not  frequently  arise.     Such  estates  cer-    *  '  ?"•_ 
%maty  are  not  estates  of  inheritance;  they  hare  boen  sometimes  called,  though  deecent 
improperly,  descendible  freeholds;  strictly  speaking,  they  are  not  descendible  Although  a 
freeholds,  because  the  heir  at  law  does  not  take  by  descent.  surrender 

4.  Doev.  Ptke.  E.  T.  18 IG.  K.  B.  5M.  &S.   146.  of  a  life  e« 

J.  B.  C.  having  a  lease  for  three  lives  of  a  manor  where,  by  tho  custom, tale  tol^a 
(he  copyholds  were  demiseablo  by  copy,  made  a  lease  for  years,  by  indenture  JjJ^fe^ 
of  a  copyhold  tenement,  to  defendant's  father,  and  afterwards  the  estate  of  J.  M  between 
9.  C.  was  surrendered  to  the  lord  of  the  fee,  who  made  a  lease  of  the  manor  the  parties, 
to  the  lessor  of  the  plaintiff.     Held,  that  inasmuch  as  (he  lease  to  the  defen-  an  eittn 
iSant's  father,  though  not  warranted  by  the  custom,  and  though  jt  suspended  ^?"S?5!jl 
the  copyhold  tenure,  was  nevertheless  good  to  pass  an  interest  to  him,  the  les-  ta^  ^^l. 
•or  of  the  pfaintiff  should  not  avoid  tho  same  during  the  continuance  of  one  of  deretf,  yet 
the  three  lives  in  the  lease  to  J.  Q.  "G.,  notwithstanding  the  surrender  of  that  it  Any  have 
•state.     See  post,  tit.  Innuendoes.  cWmna 

*"    '  -m  ahce  to  an 

i£lgfrt*MU*t  9Uttt*  Surest 

1.  Matson  «v.  Scobs*.  M.  T.  1678.  K-  B.  4  Burr.  2358.  derived  an 

This  was  an  action  for  illegally  taking  the  Ramsgato  duty  of  a  ship  which  uer  it. 
passed  the  harbour,  on  the  north-east  side  of  the  Godwin  sands,  and  not   T  301  1 
through  the  Downs. ,  There  was  a  verdict  for  the  plaintiff,  subject  to  the  epht-  The  ^"Jf .' 
ion  of  the  Court.     The  question  was  whether,  upon  the  construction  of  the  JJJ'q     hl 
act  of  22  Geo.  2,  c.  40.  the  duty  was  payable,  or  not,  by  a  vessel  passing  en  ^  40**° it  '* 
the  north-east  side  of  the  Godwin  Sands,  and  not  through  the  Downs?     The  not  pmya 
Court  were  very  clearly  of  opinion  for  the  plaintiff,  that  the  duty  was  not  pay-  bio  by  ▼« 
•ble.     They  said,  there  is  no  reason  in  the  present  case  for  the  plaintiff  being  »«!»  not  B? 
charged  with  it.     He  has  no  equivalent.     The  duty  is  payable  for  the  ad  van-  'J*  jjrongb 
tages  received.    But  this  ship  received  no  benefit  from  the  harbour.     They  *  *    ©was. 
Rooked  upon  the  fourth  clause,  imposing*  the  same  rates  and  duties  upon  for- 
eign ships  passing  J h rough  or  being  detained  in  the  Downs,  as  upon  ships 
cleared  out  or  .entered  into  any  of  the  British  ports,  because  they  would  r*- 
peive'the  same  benefit  as  British  ships,  to  be  decisive. 

<&.  The  Trinity  House  t.  Sorsbt,  T.  T.  !7$0.  K.  B.  3  T.  R.  768.        gBch  Te# 

The  question  in  this  action  was,  whether  British-built  ships,  the  property  of  fe|f  oni.  M 
JSritish  subjects,  are  liable  to  the  payment  of  various  light-house  duties  passing  depart  Irani 
by  the  Eddystone  and  other  light-houses  in  the  Channel,  in  sailing  from  for- or  touch  at 
eign  port  to  foreign  port,  not  having  touched  at  any  place  in  Great  Britain  or  Great  ?ri 

•  The)  statute  referred  to  enables  the  Trinity  house  to  recei?e  of  the  masters  and  owners. 
&e,  these  dalies;.  for  all  British  ships  or  vessels,  which  skoald  pass  by  tho  same  lights,  irt* 
tyanl  or  oatwtrd  bound,  one  halfpenny  per  tpn;  and  for  allsacn  strangers'  or  aliens'  ships 
or  vessels  as  ibonld  happen  to  pass  by  the  same  light,  or  which  might  be  benefitted  thereby. 
tho  earn  of  one  penar  per  ton;  and  for  every  coaster  parsing  by  the  aame  lights,  twelve 
pejioo;  ihetstfa  ©r  dots**  vpmi  oatwasd  bettad  Vessels  ftobe  paid  before  their  rtarfrtgf 
•etwart  ' '    "   :F   '    9   '        ■■.'•,...  '  '• '  * 
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lead  are  11*  Ireland  ?     On  the  trinl  before  Lord  Kenyon,  a  special  verdict  was  found,  die* 
r*hf°Knthe  cl°8mfc>  tne  ^actfl  which  gave  rise  to  the  question;  and  statins;  the  statute  4 
dnUMpava  Anne,  c-  20.  respecting  the  duties  payable  on  passing  the  Eddystone  light* 
ble  to  the    house>  and  several  charters  granted  to  the  Trinity  House  respecting  the  light- 
Trinity-      houses  on  the  island  of  Portland.     Per  Cur.     It  is  most  evident  that  the 
home,        words  "  inward  and  outward  bound,"  restrain  the  payment  of  these  duties 
from  such  vessels  as  depart  from  or  touch  at  the  British  ports;  this  is  clearly 
proved  by  the  act  of  the  legislature,  who'deemed  it  necessary  to  pass  the 
statute  8  Anne,  in  order  to  extend  the  liability  to  pay  to  such  ships  as  touched 
at  Ireland  only:    it  is  impossible  to  argue  that  foreign  ships  sailing  from  for- 
eign port  to  foreign  port  are  liable  to  be  called  upon  for  this  duty.      Upon 
principles  of  public  policy,  then,  we  ought  not  to  impose  upon  our  own  ships 
when  engaged  in  foreign  service  any  burden  to  which  foreigners  are  not  sub- 
ject.    In  time  of  peace  oqr  transports  are  engaged  in  foreign  service  to  the 
great  increase  of  our  navigation,  the  encouragement  of  trade,  and  the  support 
of  our  seamen.     But  if  subject  to  duties  to  which  foreigners  are  not,  the  Jat- 
[  30£  ]  ter  will  be  liable  to  let  their  ships  at  a  lower  rate,  or  the  British  freighter  most 
pay  the  duties  out  of  his  own  pocket,  which,  will  put  a  total  stop  to  this  specie* 
of  trade.     The  case  is  too  plain  to  admit  of  any  doubt.— Judgment  for  the  de- 
fendant. 


ftfgfltS,  aCtfOttS  tor  Xltftttf t%  tO*     See  post,  tit.  JWataiM*:  W*f. 

1.  Knowlbs  v.  RicHiRDso.v.  H.  T.  1669.  K.  B.  1  Mod.  55;  S.  C.  Comb, 
231.  480.      S.  P.  Nerren  v.  Seaborne,  W.  Jones,  326.      S.  P.  A*r 
Km  aetioa  deed's  case.  9  Co.  57. 

oo  the  case  Error  of  a  judgment  in  the  Common  Pleas  in  an  action  upon  the  case  fbf 
may  be  tat  obstructing  a  prospect.  The  Court  said,  the  stopping  of  a  prospect  is  no  nui- 
Uiaed  for  sance,  and  consequently  no  action  on  the  case  will  lie  for  it.  Aid  red's  case 
obstructing  (9  qq  53  j  jg  eXprcsS)  that  for  obstructing  a  prospect,  being  matter  of  delight 

air  but  aoton!X  an<*  no1  °^  necc98^y»  an  action  will  not  lie. 

fer  merely  Twisden,  Justice.  Why  may  not  I  build  up  a  wall  that  another  man  may 
obstructing  not  look  into  my  yard?  Prospects  may  be  stopped,  so  you  do  not  darken,  (he 
M  pn»pocL  light. — Judgment  was  reversed. 

^  2,  Cotterell  v.  Grifffths.  M.  T.  1801.  K.  B.  4  Esp.  69. 

tioaofiisjit  Action  on  the  case  against  the  defendant  for  obstructing  the  plaintiff'* 
however  tights.  The  plaintiff  proved  that  he  was  possessed  of  an  ancient  boose,  the 
p  not  necos  windows  of  which  looked  into  the  defendant's  garden,  t.bat  the  defendant  bad 
•ery  to  ana  erected  a  large  paling  which  had  completely  dqrjceqed  them,  and  there  rested 
tain  the  ac  his  case.  The  defence  relied  upon  by  the  defendant's  counsel  was,  that  the* 
**on'  windows  had  never  been  completely  open,   but  had  had  bjinds  fastened  to  the, 

window  frames,  which  prevented  the  plaintiff  from  seeing  into  the  defendant's 
garden,  the  blinds  sloping  upwards,  and  only  serving  for  the  admission  of 
light.  That  the  plaintiff  had  thrown  down  those  blinds,  and  thereby  opened 
a  full  and  uninterrupted  view  over  the  defendant's  premises,  and  thereby  den 
prived  him  of  the  privacy  and  retirement  of  his  garden.  That  the  plaintiff 
having  only  a  qualified  right  of  enjoyment  by  means  of  the  blinds,  could  not 
alter  it  to  an  uninterrupted  view  over  the  defendant's  garden,  to  prejudice 
him  in  the  enjoyment  of  it;  and  that  it  was  therefore  lawful  in  him  to  prevent 
the  plaintiff  from  that  mode  of  enjoyment  to  which  he  was  not  entitled.  Lord 
Kenyon  asked  if  the  paling  erected  by  the  defendant  in  the  front  of  the  win- 
dow had  rendered  the  rooms  more  dark  than  they  were  when  the  blinds  only 
were  up.  Being  answered  that  it  did,  his  lordship  said  that  the  plaintiff  was 
clearly  entitled  to  recover.  That  to  sustain  this  action,  a  total  privation  of 
the  light  was  not  necessary ;  and  things  which  tended  to  deprive  a  person  of 
the  enjoyment-of  the  light  and  air  in  the  same  quantity  to  which  his  house 
entitled  as  an  ancient  messuage,  entitled  him  to  an  aciion. 

•  Bat  it  matt  be  «acb  a  priva'ion  of  light  as  will  render  the  occupation  of  the  1 
uncomfortable,  and  prevent  the  plaintiff  if  a  trader,  from  carrying  on  hie  bosiaass  as  bases; 
cially  as  ha  had  previously  done;  Back  v.  Staoy,  2  C.  &  P.  4* 9 « 
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5.  Thomlihsow  v.  Brown.  E.  T.  1755.  K.  B.  Say.  216i  [  308  ] 

it pon  a  rule  to  show  cause  why  judgment  should  not  be  arrested,  it  appear-  The  owner 
ed  that  this  action  was  brought  by  ihe  owner  of  the  inheritance  against  hb°f  ■  noa?» 
own  lessee  for  stopping  up  divers  windows  of  the  house.  JJ  no?  in 

Per  Cur.     It  has  been  said  that  as  the  nuisance  of  the  house  by  stopping  potMSMon. 
up  divers  windows  may  be  abated  before  the  defendant's  term  is  expired,  the  may  main 
plaintiff  cannot  at  present  maintain  an  action  against  his  own  lessee  for  stop- tain  this  a* 
ping  them  up.     But  we  are  of  opinion  (hat  the  plaintiff  may  at  present  saain-tl0B* 
tain  an  action  for  the  injury  to  bis  inheritance  by  obstructing  the  light  and  air 
into  the  house;  and  that  this  action*  does  as  well  lie  against  the  plaintiff's  own* 
lessee  as  against  any  other  person. 

4.  Palmer  v.  Fletcher.  M.  T.  1602.  K.  B.  1  Lev.  122;  3.  C.  Keb.  553. 
pi.  65.     S.  P.  Cox  v.  Matthews.  H.  T.  1662.  K.  B.  1  Vent.  237. 
Case  was  brought  tor  stopping  of  his  lights.     The  facts  were,  a  man  erect"  be  bronsht 
ed  a  house  on  his  own  lands,  and  afterwards  sells  the  house  to  one,  and  the asaiMitba 
lands  adjoining  to  another,  who,  by  putting  piles  of  timber  on  the  land,  ob-  fate  assign 
atructed  the  lights  of  the  house.-    And  it  was  resolved,  that  although  it  be  a  as  of  lands' 
new  messuage,  yet  no  person  who  claims  the  hind  by  purchase   under  the  adjoining, 
builder,  can  obstruct  the  lights  any  more  than  the  builder  himself  could,  who 
cannot  derogate  from  his  own  grant. 

Sr  bosEivELL  v.  Prtor.    H.  T%  1703.  K.  B.  6  Mod.  116.      Cox  v.  Mat- 
thews. H.  T  1671.  K.  B.  1  Vent.  237.     S.  P.  Lewis  v.  Price  M.  T. 
1669.  K.  B.  2  Saund.  175,    S.  P.  Doug  a  l  v.  Wilson.  T.  T.  1768.  Id. 
175.  a.    Hubert  v.  Groves;  E.  T.  1792.  N.  P.  1  Esp.  148.    Rosweix1"  *"**  ■* 
.  v.  Prior.  M.  T.  1687.  K.  R  12  Modv216.    .  fiSTIonV 

Case  for  stopping  the  plaintiff's  rights.      The  declaration  was,  that  the  elaro  tbat- 
plaintiff  was  possessed  of  such  a  messuage  fo*  a  certain  term  of  years,  et  ha-  the  plaintiaf 
hmU  et  habere  debuit  such   and  such  lights  thereunto.     The  question  was, WM  possar 
whether  thU  was  a  good  declaration,  -without  saying  that  it  was  an  ancient ,w*    f*" 
messuage  with  ancient  lights.     Holt,  C.  J.     If  a  man  have  a  vacant  piece  o^er^eara** 
ground,  and  build  thereupon,  and  that  house  has  very  good  lights,  and  he  lets  ^nd  had  ' 
this  house  to  another,  and  after,  he  builds  upon  a  contiguous  piece  of  ground,  and  onght 
or  lets  the  ground  contiguous  to  another,  who  builds  thereupon,  to  the  nuisance  to  have  tbo? 
of  the  lights  of  the  first  house,  the  lessee  of  the  first  house*  shall  have  an  ac-  ***^JVJ** 
lion  upon  this  case  against  such  builder,  Sec;  for  the  first  house  was  granted ^^J?^ 
to  him  with  all  the  easements  and  delights  then  belonging  to  it.      And  it  was  ^^  ™  lqAt 
agreed,  that  formerly,  the  way  was  to  declare  of  ancient  lights  and  ancient  ibe  mee 
messuage,  but  now,  that  was  altered;  vide  the  case  of  St.  John  v.  Moody, anaga  and* 
Dougl.  158,  159.     Per  Cur.     Judgment  was  giyen  for  the  plaintiff.  ligbuwerr 

6.  Roswell  v.  Prior.  T.  T.  1697.  K.  B.  Comb.  481.  Roswellv.  Prior. Hf*!S£i  •* 
M.T.  1697.  K*  B.  12  Mod.  215;  S.  C.  Ld.  Raym.  392;  Salk.  459;  L  *°4  * 
Carth.  454.  .    And  eTen 

Action  upon  the  case.     The  plaintiff  declares  that  be  was  possessed  of  Rjf  90Ch  an 
messuage  and  twenty  lights,  per  qum  huexnferri  cowuemt  et  ad  tunc  de&utf;  allegation 
and  that  the  defendant  did  build  a  house  so  near  the  plaintiff's  house  that  were  necetf 
thereby  he  stopped  the  said  lights.     And  after  verdict  pro  otter.,  it  was  moved nfy»  »'■  ° 
in  arrest  of  judgment,  that  the  plaintiff  did  not  show  any  title  to  the  lights  ty  """{^V, 
prescription,  or  saving  that  it  was  antiquum  metsuagium;    1  Cro.  325.     But  it^ided  br 
was  answered  by  Northby,  that  tho  possession-  is  sufficient  to  support  the  ac*  terdiet 
tioo  against  the  wrong  doer.     And  these  authorities  were  cited,  Fitz.  tit.  En- 
try, 87;    tit.  Writ,  674;  Br.  hors  de  eon  Fee.  12  Cro.  43;  Ow.  109;    3  Cro. 
895;  9  Cro.  58.  b.;  1  Cro.  49ST;  5  Cro.  39$;  1  Ven.  237;    Poph.  168.   170; 

*  Former!}  it  waa  bolden  that  a  party  eoaUf  not  maintain  an  action  of  this  kind,  an  last 
bo  had  gained  a  right  in  the  light  by  prescription;  1  Leon.  168;  S.  C.  Cio.  Ehz.  118.  Is 
•conformity  with  this  rale,  it  waa  usual  io  atate  in  the  declaration,  that  the  hosae  waa  an  an- 
cient bonse,  wherein  were  ancient  window*,  through  which  the  light  had  entered,  and  bad 
boon  need  to  enter  from  time  immemorial;  Co.  Ent.  tit.  Action  tor  le  Case,  pi.  17.  .  A- 
gainst  this  prescription,  a  contrary  prescription  to  obstruct  the  light  coald  not  bo  alleged; 
9  Rap.  856)-  oee  ante,  as  to  booses  erected  upon  an- ancient  foundation  in  the  city  of  lion* 
doe* 
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2  Cro*.  &&  2ot;   8  Mod.  48}  2  Cro.  605;  1  Cio.  5*5;  3  So.  148;  W.  mT 


Mictttblaias  term  following,  it  was  adjudged  want  of  antiquum  matuagkim 

helped  by  the  Verdict;  and  said  eonsutvil  imports  a  prescription,  but  it  woukl 
have  been  nought  updo  demurrer,  for  the  defendant  might  not  be  a  ^pag 
doer,  erecting,  upon  his  own  ground,  &c. 
And  u  i*    7.  Lewis  n  Price.  176 J.    Cited  2  Saund.  175.  n.  a.     Darwin  v.  Uttosv 
~w^^d  M.  f .  1786,  K.  K.  Cited  id.  176.  a. 

▼erte  enjoy     -^*  act<on  on  tQ0  ca8e  ^r  stopping  and  obstructing  the  plaintiff's  lights., 
moot  of  Wilmot,  J.,  said7,  that  where  a  bouse  has  been  built  forty  years,  and  hear 

light  for  had  lights  at  the  end  of  it,  if  the  owner  of  (he  adjoining  ground  builds  against 
twenty  them  so  as  to  obstruct  them,  an  action  lies*  and  this  is  (bunded  on  the  saroeY 
Jea"  or  BP  reason  as  when  they  have  bocn  immemorial,  for  this  is  long  enough  to*feduc*T 
whined  a  PrcsumPtion  that  there  was  originally  some  agreement  between  the  parties; 
jiinflicie'u  aQd  he  said  that  twenty  years  is  sufficient  to  give  a  man  a  title  to  ejectment  on 
to  ajathpria*  which  he  may  recover  the  house  itself,  and  he  saw  no  reason  why  it  should? 
•  ite  to.fo  not  bo  sufficient  to  entitle  him  to  any  easement  belonging  to  the  house. 
dirocted  t0      See  Campbell  v.  Wilson,  3  East,  294;  3  T.  R  167. 

ritoT  *  8'  Lawrexcb  v-  °»bb-  h-  t-  18,4«  N-  P*  5  Carobp.  514. 

grant  or  *^ne  Pr'v)r)  Wnen  first  erected,  was  no  nuisance  whatever  to  the  plaintiff;  bet 

otherwise.*  she  afterwards  struck  out  a  window  in  the  wall  of  her  house  immediately  ovey 
[  305  J  it,  and  that  unpleasant  smells  were  then  introduced  into  the  house,  through  thai' 
And  if  an  window,  from  the  privy.  There  was  the  mark  of  an  old  window  in  the  place' 
ancient  where  this  window  was  struck  out;  but  it  had  been  filled  up  with  brick  aadf 
Hgbt  has  mortar  above  twenty  years  before  the  privy  was  erected. 
ploWMhat  k°rc*  Ellenborough  held,  that  from  the  window  having  been  shut  up  for  twen-f 
tap  with  '  ty  fears,  the  case  stood  as  if  it  had  never  existed, 
brack «ad  9.  Daniel  v.  Nortb.  T.  T.  1809.  K.  B.  11  East,  372. 

mortar,  a  The  plaintiff  'a  premises,  which  adjoined  those  of  the  defendant,  were  ttr 
hove  twin  17^7  altered  by  the  tfren  occupier,  and  ihe  windows  in  question  (though  some-? 
ioscs^ts'  l  wnat  al,ereo<  8ince)>  were  then  put  out  towards  the  defendant's  premises,  and 
privilege.  sucn  windows  then  received  the  light  and  air  freely  over  a  low  bakehouse/ 
hat  where  which  was  before  that  time,  and  continued  till  the  last  three  years,  to  be  tenant' 
lights  had  ed  by  one  A.  under  Sir  G.  W.,  from  whom  the  present  defendant  claimed;  upon 
been  pot  fne  scite  of  which  bakehouse  the  defendant,  who  succeeded  A.,  built  the  erec* 
6u*t  '"tir  **°n  00tnP^ame(^  of  about  two  years  ago,  which  was  considerably  higher  than  the 
notion  for0***  bakehouse,  and  darkened  some  of  the  plaintiff  V  windows,  but  would  have 
above  twon  been  no  iujury  to  the  plaintiff's  premises,  if  they  had  continued  in  their  orrgrnaF 
ty  years  do  state,  before  the  alterations  which  took  place  while  A.  rented  under  Sir  G.  W. 
nn*  the  00  the  premises  now  held  by  the  defendant.  There  was  other  evidence  given  at 
enpation  of  the  trial;  but  ultimately  the  question  made  then,  and  afterwards  argued  beForft 
•lie  Brooiis  ^e  Court,  was,  whether  Sir  G.  W.,  the  thefr  reversioner  of  the  premises  oc- 
as by  a  tea  cupied  by  A.,  were  bound  by  his  tenant's  acquiescence  for  above  twenty  years 
ant,  that  iu  the  windows  put  out  by  the  then  occupier  of  the1  plaintiff's  premises  against 
will  not  the  defendant's  premises.  The  plaiutiff  recovered  a  verdict.  On  a  motion; 
conclude  |0  8et  {i  a*jde,'  Per  Cur.  The  tenant  cannot  bind  the  inheritance  in  this  case, 
jbelan4  .  either  by  his  own  positive  act  or  by  his  neglect.  If,  indeed,  the  landlord  had 
o°ppoai*e ,     known  of  those  windows  having  been  put  out,  and  accquiesced  in  it  for*  twenty 

premises  .    . 

without  ev  *  Whore  lights  had  been  enjoyed  for  more  than  twenty. tears  contiguous  to  land,  ^bteJr 
idence  of  within  that  period  had  been  glebe  land,  bat  was  convened  to  a  purchaser  under  theaaV 
bis  knowl  Geo.  3.  c.  147.  it  was  held  that  no  action  wcnld  lie  againat  each  purchaser  lor  building  ae? 
edge  of  the  as  to  obstruct  the  lights,  innsrriach  as  the  rector  who  was  tenant  tor  life,  could  not  gran4 
fact.  the  easement,  and  therefore  no  valid  grant  coold  bo  presemed.     Twenty  years'  nninterrupr 

fed  enjoyment  of  windows  looking  upon  tho  land  of  another  is  sufficient  ground  forpreapas* 
Jng  a  grant. or  licence  to  open'  the  windows,  in  the  absence  of  evidence  to  tho  contrary* 
^vnfcre  A.  had  enjoyed  lights  made  in.  a'  building  not  erected  at  the  extremity  of  hblutnl 
looking*  upon  the  premiaea  of  B.  without  interruption  for  at  leaat  thirty  eight  years,  and 
there  was' no  evidence  6f  the  time  when  the  lights  were  first  put  out;  arid  C,  the  purchaser 
of  B's  premises,  erected  in  their  stead  a  building  which  obstructed- A.'s  light:  )»o?d,  thai 
an  action  was  maintainable  for  tho  obstruction,  though  there  woe- no  proof  of  knowledge* 
la  B;  or  his  ageri's,  of  tho  eatatsnoe  at  the-  windows,' 
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£**»,  thai  wtxird  Have  bound  him;  but  here  there  was  no  evidence  thai  to         .      , 
knew  of  it  till  within  the  last  iwo  years.*— Rule  absolute.  r  306  1 

10.  Comfton  ▼.  Richards,  E.  T.  18 14.  Ex.  1  Price,  37.  And  tbe  os 

'    Case  for  obstructing  window  lights.     It  appeared  that  the  house  which  was69?*"  •* 
the  cause  of   action  was  one  of  a  ranee  of  buildings,  which  had  beenerec-°"*f* lwe 
ted  in  1791.     In  1793,  the  builder  failed,  and  the  undertaking  was  discontinue  {^{j^Lrfr 
ed.     la  1804,  the  premises  were  purchased  by  government  for  barracks,  butat  taoMpe 
that  design  was  abandoned,  and  the  premises  were  put  up  for  sale  by  public  tin*  ui 
suction  in  1809,  under  certain  printed  conditions;  when  a  part  was  tofdj  tbe  pai»h«ied 


was  sold  in  lots  in  1810.     Mr.  A.  then  became  the  purchaser  ©fifths  aaaj# 
tju  house,  If o.  13,  lot  38,  and  the  defendant  of  the  house  No,  14,  lot  39.     On  ^Xm^ 
the  28th  of  October,   1818,  A.  granted  a  lease  of  the  house  which  he  badUjiaaM 
bought  to  the  plaintiff,  for  the  term  of  twenty-one  years.     A  plan  of  the  cres-  tion  against 
cent  was  produced  at  the  sale.  By  the  eighth  condition  of  sale  it  was  stipulated,  the  tenant 
that  the  several  messuages  or  areas  in  front  of  every  house,  paved  terrace,  car-  °f  f*& 
riage  road,  and  void  ground,  should  be  immediately  laid  out  and  formed  at  the  J^[j£? 
eipence  of  the  purchaser,  in  such  manner  as  laid  down  in  the  plan  and  elevation  j,^  iishf  by 
of  the  same;  and  there  should  be  no  building  on  the  north  side  exceeding, adding  to 
twenty-six  feet  in  height,  nor  any  shop  or  dwelling-houses  erected  on  the  said  his  own 
gardens,  and  the  whole  to  be  completed  within  two  years  of  the  day  of  sale,  hoildiog, 
After  the  expiration  of  two  years,  so  limited  for  the  building  &c.  the  defendant  jJJJJy^ 
erected  an  additional  room  at  the  back  or  north  side  of  his  house,  one  side  of  proT|0Vg  -^ 
which  room  was  formed  by  carrying  up  his  part  of  the  wall  which  separated  the  Hod  of  a*4 
gardens  behind;  and  it  appeared  that  that  wall  had  been  so  built  as  to  incline  (as  joymeat.* 
it  extended)  from  the  defendant's  garden  towards  that  of  the  plaintiff,  and  form-  If  aa  aa 
id*  therefore,  an  acute  angle  with  the  back  of  his  house.  eieat  wia 

;.,  Wood,  Baron.     I  think  the  present  action  is  maintainable,  and  that  the  form  i^JLj^jlJ 
of  action  is  right;  the  contract  entered  into  is  immaterial,  as  it  makes  no  differ*  owner  ef 
pace  whether  the  plaintiff  claims  by  prescription  or  by  grant;  the  form  would  be  the  adjoin 
the  same  either  way.     I  consider  the  plaintiff  claiming  here  a  right  by  grant,  lag  lead 
and  when  his  honse  was  granted  to  Auriol,  he  became  a  grantee  of  every  thing  f*nJotbla# 
Necessary  to  its  enjoyment,  as  much  aa  if  it  had  been  said  at  the  time,  that  no  J^**^ 
one  should  obstruct  the  light  which  it  then  enjoyed.     Now  what  is  the  ease  nessage  ef 
here?    The  defendant  has  built  a  wall  which  obstructs  the  plaintiff's  light.       ligbttoaay 
.11,  Chandler  v.  Thompson.  Oxford  Ass.  1 8 1 1 .  «N.  P.  3  Carabp.  80.         part  of  the 
Case  for  sloping  up  a  window.     It  appeared  that  there  had  been  for  many  8!*?\<*?' 
years  a  small  window  in  the  place  in  question.     About   three  years  ago  th?  J^^twia 
blatotiff  considerably  enlarged  it,  both  in  height  and  width,  and  put  in  a  sash  <jOWj  ^ 
frame  instead  of  a  leaded  casement.     The  defendant,  who  was  the  owner  of  tboega  a 
the  adjoining  ground,  then  erected  the  building  complained  of,  which  complete- greater  per 
ly  covered*  everal  inches  of  the  space  occupied  by  the  old  window,  but  still  ad-tion  of 
Bailed  tnore  light  to  pass  through  the  new  window  than  the  plaintiff  had  enjoyed   L  307  1 
before  the  alteration.    Le  Blanc,  J.,  was  of  opinion  that  the  whole  of  the  space  Jj&J* 
occupied  by  the  old  window  was  privileged,  and  that  it  was  actionable  to  pre-  |Drotign  the} 
tent  the  light  and  air  from  passing  through  this  as  it  had  formerly  done;  that  unobetreof 
fart  of  the  new  window  which  constituted  the  enlargement  might  be  lawfully  ed  part  ot 
obstructed;  but  the  plaintiff  was  entitled  to  the  free  admission  of  the  light  andtboanlaig 
air  through  the  remainder  of  the  window  without  refferencb  to  what  he  might  ^Wl*f *"* 
derive  ffom  other  sources.!     The  plaintiff  had  a  verdict.  aaeieatly 

12.  Martin  y:  Goble.  Lent  Ass.  1808.  N.  P.  1  Campb.  322.  enjoyed. 

Action  for  stopping  up  Lights.     The  second  count,  after  stating  the  plaintiff's  If  a  baild 

,   *  flot  whore  the  owner  ef  a  boo>e  divided  it  ioto  two  tenement!,  and  lot  one  of  tfcoejif  *H  tfttr 
hold,  that  the  Ioojoo  was  liable  to  an  action  on  the  ease,  for  obst  reeling  windows  ex* 
feting  U  the  landlord's  horise  at  the  time  of  the  demise,  though  of  reeeni  etfastreetioa,  ana* 
tbemah  no  stinalation  wu  made  against  the  obatrneilon. 

f  Hie  lordship  likewise  observed,  that  nlthoogh  an  action  for  opening  a  window  to  dis- 
tarb  tbe  plaintiff  >  privacy  was  to  be  read  of  in  the  books,  he  had  never  known  snob  an 
helton  maintained;  and  when  be  was  in  the  Common  Pleas,  he  had  heard  it  laid  down  by 
Lord  Chief  Justice  Eyre,  that  snch  an  action  did  not  lie,  and  that  the  only  remedy  was  te 
bnild  eo  the  adjoining  land  opposite  to  the  offensive  window. 

VOL.  Xtl.        .  *« 


213  LIGHTS,  i&rtJRl£3  tt). 

bavin*  seisin  in  fee,  without  mentioning  who  was  in  possession  of  in*  bt>09#$ 
beert  atea  on  lo  a]|ege  the  grievance  of  stopping  up  the  lights  in  the  usual  fbM,  Mfll 
ftr  twoniy  concjU(je(j  5^  averring  by  means  of  the  lasi -mentioned  premises,  the  plaintifis 
a^l-aaaae  wero  greatly  injured  and  prejudiced  in  their  hereditary  estate  and  interest  of 
it  coatert  and  in  the  said  last-mentioned  dwelling-house.  The  evidence  as  to  tftfc  efftttt 
Ml  iata  a  produced  by  a  fence  which  the  defendant  had  lately  erected  Hear  the  Wortt*> 
^waltiat-  house  was  extremely  contradictory,  some  of  the  WfthtesSea  swearing  thH 
hofct,  ta  9carceiy  any  light  could  be  admitted  through  the  Windo#*;  and  ollletft  tfctt 
out*  ft  Is  *ne  noU8e  was  at  any  rnte  Bt'M  aB  we^  supplied  with  li^ht  a*  it  bad  fbMteri** 
oatltled  on  been  when  used  For  the  purpose  of  making  malt,  though  not  perhaps  ,"—"  " 


ij  to  ih*     ehtiy  fot  all  domestic  purposes.     Sir  A.  Tfofr' Donald,  C.  B.  said,  k  Wa*  twt 

■ante  da      enough  that  the  windows  were  to  a  certain  degree  darkened  by  this  #all  wfefcft 

iftUlt  **•.-  h  lne  ^e^enoVant  n*<*  erected  on  his  own  ground ;  th*  house  was  fctltitlfed  til  ft 

^neS  db5rte  of  ,jSh*  necessary  for  a  matt-house,  not  Cor  a  dWelfog-tiowSfc;  tfcec**^ 

sari  to  h    verting  of  it  from  the  one  into  the  other  could  not  eflfett  thfe  rfgM  ef  tM 

In  as  for     owners  of  the  adjoining  ground*     No  man  could,  by  any  act  4f  Ma  tfWtt* 

nfcrifttte.   suddenly  impose  a  new  restriction  upon  his  neighbour.     This  home  Had  ffcr 

twenty  years  enjoyed  light  sufficient  for  a  malt-house,  and  dp  to  1Mb  totes* 

and  no  further  the  plaintiffs  could  still  require  that  light  Sfcotdd  be  afaflttWA 

to  it. 

13.   TlTTBRTOS    V.    C02ftBR8.    R    T.     IB  14.    C.    P.    1    M*Hfe.  IdO*  *  &    * 

•  •  Taunt.  4S5. 


■sjewy 


bo  a  bom    ttrmaow*  which  overlooked  the  defendant's  shed,  and  which  the  jpWhttisf  ^roted 
m0B  ■■*  •    had  been  enjoyed  by  him  for  upwards  of  thirty  years,     Ttiis  wa*  tlte 


"TT^OS  4  s*tuar'on  °f  lno tWo  houses  in  January,  1603,  when  the  ptainthT  l^ihVtf  doffll 
la  U  Geo  n'*  Workshop;  and  the  wall  which  separated  the  yards,  being  at  we  aatiafetHltil 
8.  c.78.  a.  condemned  by  the  district  surveyor  tinder  the  building  act,  it  Was palfci  #0%% 
10.  orVo  and  the  plaintiff  rebuilt  it,  half  on  his  own  ground  and  half  on  that  oT  tfc* 
daprhroihe  defendants,  who  bore  his  share  of  the  expense,  making  it  strictly  a  party«.#*lf 
y™*,ff^  according  to  the  act.  Having  raised  it  to  the  height  of  the  oM  wall*  ffcft 
totbewin  PJam,'ff  inserted  on  his  own  half  of  H  *  frame  work,  competed  of  slate  and 
^^^  wood,  containing  windows  in  the  same  position  as  thole  rn  th%  oM  WoHnhbpf 
waichwvre  *nd  carried  it  up  in  a  slanting  direction  from  the  wall,  but  making  ft  meifetfe* 
vro*ad«>    tuse  angle  with  the  wall  than  a  Shmtfng  roof  generally  makes;  he  tfrefi  c*rt       " 

Ikhta****  flle  buiWinS  ™  nl  fnc  t0P>  s0  a3  t0  ^orm  a  complete  sfory.     fn  July-,  1*?3> 
*  "•         defendant  Tebuilt  his  shed,  and  m  so  doing,  raised  f  he  roof  so  high  ast*  * 

the  obstruction  complained  of.     The  plaintiff  had  a  verdict.    On  made* 

ft  aside,  Per  Cttr.  The  action  is  brought  for  obstructing  figfelfc  which  ft* 
plaintiff  insists  he  is  entitled  to,  founding  his  claim  t>n  proof  of  Ma  fcftafttg 
enjoyed  them  fdr  upwards  of  thirty  years,  which  is  certainly  prhtm  JfMfc 
evidence  6f  tho  right.  There  is  no  doubt  but  the  defendant  raised  ^be  b#M- 
ing  which  has  obstructed  the  windows;  but  he  endeavours  to  justify  tjimiuirti 
bo  doing,  by  saying  that  the  building  in  which  the  lights  were  bad  beenfafeed 
in  defiance  of  the  building  act,  nnd  that,  therefore  the  plaintiff  had  foitltWJt 
his  right  to  enjoy  them.  We  are  clearly  of  opinion  that  the  act  dotevtiotfe 
any  way  effect  his  right  to  the  windows  in  question.  The  defendant  then  ob- 
jects that  the  plaintiff  waived  his  right  by  carrying  the  wall  into  his  mighfrasr's 
ground, therefore,  making  it  subject  10  the  regulations  Imported  4sV  rite  fcet 
upon  parry-Watts.  It  is  a  sufficient  answer  to  that  <hfc<X\0h1hm><hbtt*h*rt*lr 
was  obliged  by  the  act  to  make  it  a  party-wall,  and  whether  Tie  *e*e  jtmffid 
in  making  the  addition  to  it  which  he  has  made  or  no,  is  no  defence  to  Urn 

*L*  A-  *?r°l  licence  t0  Pot  °  ikH»ght  over  the  dehjndant'a  area,  (whksh  imp*ife8  tti%  tSJIa 
and  air  from  com, ng  to  .ho  pluinlilP.  dwelling  hooae  iWgh  a  window  cari«dt  bo  toeaftfc 
mH?  heen  executed  at  the  defendant^  expense,  at  fe.it  hot  atiOJOa1!  iftfferfak  ntb 
expenses}  see  Winter  t.  Brockwell,  8 tost,  WO.  ^ 
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a*4*m.  This  Vi  wh  ?.  M**M|*»Mt  ^«Un*t  the  plainti^  for  illegally  constructing 
hj*  bujiding,  but  it  is  an  action  against  the  defendant  for  obstructing  that  to 
which  the  plaintiff*  claims  a  right,  and  to  which  Ke  has  shown  that  he  has  a 
good  title;  if  the  plaintiff  hath  violated  the  act,  the  defendant  should  purr*e 
the  course  rerjuirecj  ty  that  statute. 

Sight*  See  tit.  JVWtaiice  und  W\pdwf. 

ttfnwttgtfon  *C  Bgtatt *> 

&fttft«ffdii  of  9ttf out  Ktrt  legal  9roteeMngs.  See  tits.  |  909  \ 

Certiorari;  Qamt\  Quo  Warranto;  Sessions. 

I  HKLATJVE  TO  THE  TIME  WITHIN  WHICH  ACTIONS 
MUST  BE  BROUGHT  AS  REGARDS  THE  FORM  OF  AC- 
TION.. 

(A)  Real  and  mixed  actions,  and  bight  of  surer,  p.  8JL 

(B)  Personal  actions. 
Jsi.  Ex  contractu. 

(a)  Auwmjmt. 
1.  Id  general,  p.  323.    2.  In  particular.  I 

{at)  AecoiWt  Stated,  p.  394.     (6)  Accounting,  actions  for  not,  p.  326.     (c) 
AJtorte/»»4ees,  p.  $26.    (d)  Bills  and  notes,  p.  327.     (e)  Wages  of  seamen,  ' 

(n)  Covenant,  p.  328,     (c)  Detinue,  p.  328.     (d)  Debt. 

I.  I«  general,  p.  328.     2.  In  particular. 

(a  1)  Awards,  p.  3*26.     (6  1)  Bond.  See  ante,  tit.  Bond,     (c  1)  Copyhold 
line,  p.  329.     (d  1)  Penal  actions.    See  Post,  tit.  Penal  Actions,     (e  1)  Qui 
tam  actions.     See  post,  tit.  Qui  tam  Actions.     (f\)  Rent,  p.  329.     (g  1) 
fdm,  «4t  setting  forth .     See  tit.  Tkhes. 
Sndty.  Sudelecto. 

(a)  Ca$e.  r  jjq  *j 

K  In  general,  p.  330,    2.  In  particular. 

(«1)  Adultery.  Sen  tit.  Adultery,  (6  1)  Escape.  See  Wt.  Escape,  (c  1) 
UW,  gan  tit.  libel.  (d  1)  Malicious  arrest.  See  tit.  Malicious  Arrest. 
(e  1)  Malicious  prosecutions.  See  tit.  Malicious  Prosecutions.  (/ 1)  Slander, 
AaeJtit.&Undar.     fel)  Trover.    See  tit.  Trover. 

(b)  Replevin.    See  tit.  Replevin,     (c)  T  res  pass, 

1.  In  general,  p.  330.    2.  In  particular. 

\* I)  AismDlt  and  Battery.  See  tit.  Battery.  (6  1)  Imprisonment.  See  tit 
ImpOSOMiant.     {c  1)  Injuries  to  land.    See  tits.  Ejectment ;  Trespass. 

II.  RELATIVE  TO  THE  TIME  WITHIN  WHICH  ACTIONS 
MUST  »E  BROUGHT  AS  REGARDS  THE  PARTIES  TO 
THE  ACTION. 

(A)  Br  AND  AGAINST  THE  KINO,  p.  330. 
•  The  wordi  inserted  in  the  habendum  for  the  purpose  of  showing  the  quantity  of  es- 
tate intended  to  be  given  are  culled  words  of  limitation:  In  contradistinction  to  the  w.orde 
ia  Oms  premises  by  which  the  lands  are  given,  and  which  are  called  words  of  purchase.  In 
awearel,  wards  of  parehase  are  ihose  by  which,  taken  absolutely  without  reference  to,  or 
MOAexion  with-  wit  other  words,  the  estoie  6rst  attache*,  or  is  considered  as  commencing 
W  tbejKtfSoq  described  by  them:  whilst  words  of  limitatntion  operate  by  reference  to  or 
connexion  with  other  words,  and  extend  or  modify  the  estnte  given  by  i those, nnsr  words 
The  words  -heirs"  Ac.  operate  only  to  expand  an  estate  in  the <  "^«. so  as  to  let  he 
*s^f»eiit**  tote*  esttat,  and  entitle  them  to  take  derivatively  ^mm/^.  ?h.V  a» 
SotiV  snoce-fian.  ornersoa  in  whom  the  estate  is  considered  as  commencing,  they  are 
S^r^T of  liaSuoa  Bat  when  they  opernt.  only  to  give  the  estate  imperted  by 
tt!£XL  descriaed  arigia.Hy .  and  a.  the  person,  .n  wbom  £^  "™*£ 


** ■  1At  sje.eaiaV'aM  toteeir  neire,     wr  wing  pi«>«»j  ...... — » ■•  -.    ..  -  .    fK-   K  •__ 
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(B)   BY  AND   AGAINST  PEER*  *"*  *******  <**  PARLIAMENT,  p.  33*j 
)q\ #dRrORATIONS  AND   HUNDRED!.      Set  SStc,  \**\ 

Corporal****;  Hundred. 
(D)         -    — — attornies.    See  ante,  tit.  Attornies. 

(£) EXECUTORS   AND   ADMINISTRATORS,   p.   399. 

{.J?)    .,,  —  PARTIES  OUTLAWED,  p.  335. 

id)  -^*— —  INFANTS,  p.  S^S. 
H)  — 1  HUSBAND    AND  WIFE,  p.    335.      ScS.  RSJO   ***>* 

tit.  Baron  and  Feme. 

(  I )  — BANKRUPTS   OR  THEIR   ASSIGNEES,   p.  335. 

(K)   — — — — —  IDIOTS   AND    LUNATICS,   p.   336. 

(L)    — — — —  JUSTICES   OF  THE  PEACE,   CONSTABLES,  &C.   &M 

tits.     Constable*,  Justices  of  the  P«ace. 

»M)  ; * PARTIES   ABROAD,   p.   337. 

JN)         - • —  sheriffs,  p.  336. 

III.  RELATIVE  TO  INDICTMENTS,  p.  340. 

IV. •     •■        HOW  THE  TIME  OF  LIMITATION  IS  TO 

BE  CALCULATED,    AND   GENERAL  CONSTRUCTION 
OF  THE  ACTS,  p.  340. 
I  311  ]      V.  RELATIVE  TO  THE  TIME  LIMITED,  ALWAYS  CONTU*> 
UING  IN  OPERATION  WHEN  ONCE  COMMENCED,  p.  343L 

VI. • HOW  THE  OPERATION  OF  TIME  MAY 

BE  AVOIDED. 

(A)  Br  PROMISE  OR  ADMISSION,  p.  344. 

(B)  BT  ISSUING  PROCESS  AND  ENTERING  IT,  AND  CONTINUANCES  ON  TH* 

ROLL,  p.   348. 

(C)  By  devise,  p.  353. 

VII. — -- THE  PLEADINGS  CONNECTED  WITH 

THE  STATUTE  OF  LIMITATION. 

(A)  Declaration,  p.  353. 

(B)  Plea,  p.  354. 

(C)  Replication  and  subsequent  pleadings,  p.  357. 

VIII.  RELATIVE  TO  THE  TIME  OF  LIMITATION  IN  PRIVATE 

AND  PARTICULAR  STATUTES,  p.  359. 

IX. LAW  OF  SET-OFF,  AS  CONNECTED 

WITH.  See  tit.  Set-Off. 

t<   RELATIVE   TO  THE   TIME  WITHIN   WHICH  ACTIONS 
MUST  BE  BROUGHT   AS   REGARDS   THE  FORM  OF 
ACTION. 
(A)  Real  and  mixed  actions,  and  right  of  entry.* 

1.  Rich  v.  John/jon.  M.  T.  1740.  K.  B.  2  Stra.  1142.  S.  C.  Boll.  N.  P. 

^■ilTthl  ?n^ectn°?nt  for  mines  the  plaintiff  proved  himself  lord  of  the  manor,  sod 
stante  •(  lhat  ne  was  ,n  P°we?sion  thereof.  On  the  other  side,  it  was  proved  that  la* 
Jac,  ex  defendant*  had  had  possession  of  the  mines  above  twenty  years.  The  Court 
too*  to      held  this  no  evidence  to  avoid  the  statute  of  limitations,  there  beinc  so  antry 

%*mtLZ^iW°y  I*?  Up°n  ^  ^ines'  wbich  arc  a  d"tmct  Possession,  and  may 
%™un.  *?  ^te'**  inheritances,  and  therefore  directed  the  jury  to  find  for  the  defeir- 

ortomine,?ailt* 

eemmom,  pen.  on..  coiroduT  ^T«L    ^     ?•.      no™'  *?!,*• «•"•»•««».  ■•"«•,  unai**; 
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*.  Hawke  t.  Bacov.  M.  T.  1B09.  C.  P.  2Tnunt.  160.  [  312  ] 

lawrence,  J.,  observed,  that  if  the  common  had  been  enclosed  twenty  So,  to  the 
tears  the  commoners  are  barred.  "ft**"  °r  •* 

*  try  by  a 

shall  hereafter  toe,  hare,  or  maintain  any  assize  or  snort  d'ancestor,  cosinage,   writ  of  commoner, 
right  or  entry  apon  dfessisin  done  to  any  or  his  ancestors  or  predecessors,   or  any   other  ac-  if  the  com 
eSon  possessory  apon  the  possessioo  or  any  of  hi*  aneeatora  or  predecessors,  for  any  manors  mon  baa 
leads,  tegmenta,  or  other  hereditaments  of  any  farther  seisin  or  possession  of  hia  or  their  been  enclos 
aaosstor  or-predocossor,  bat  only  of  the  oeieea  or  poeeeaaioa  of  hia  or  their  aneeator  or  pre-  ed  twenty 
deeaseor  which  was,  or  hereafter  ahull  be  seised  of  the  same  manora,  land.*.-  tenementa  or  years; 
other  heroAkajnent*  within  fifty  yean  seat  before  the   teate  of  the  original  of  the  some 
writ  hereafter  to  be  broog ht.     That  no  person  or  persons  shall  hereafter  sue,  have,  or  main- 
lain  any  aetion  for  any  manors,  landa,  tenements,  or  other  hereditaments  of,  or  upon  his  or 
their  own  eeisinor  possession  therein  above  thirty  years  next  before  the  leate  of  the  ori- 

S'naf  af  theaamo  writ  hereafter  to  be  brought.    That  all  formedons  in  reverter,  forme' 
hw  in  remainder,  and  scire  facia*  upon  fines  of  any  manors,  landa,  tenementa,  or  oth- 
er hereditaments,  at  any  time  hereafter  to  be  sued,  used  and  taken  within  fifty  years  nest 
after  that  the  title  and  cause  of  action   fallen,  and  at  no  time  after  the  said  fifty  years  pas- 
sed.    That  if  any  person  or  persona  at  any  time  do  sue  any  of  the  aaid  actions  or  write  fpr 
aoy  manors,  lands,  tenementa,  or  other  hereditaments,   or  any  avowry,  cognizance,  pre- 
aariptioa,  title  or  claim,  of,  or  for  any  rent,  suit,  service,  or  other   hereditaments,  and  can- 
net  prove  that  ha  or  they,  or  hia  or  their  ancestors  or  predoceasora  wore  in  actual  posses- 
sion or  seissa  of,  and  the  same  manora,  lands,  tenements,  rente,  suit,  services,  annuities, 
commons,  pensions,  portions,  corrodiea,  or  other  hereditaments,  at  any  time  ortimea  with- 
in tho  years  before  limited  and  appointed  in  this  present  act,  and  in  manner  nnd  form  aa  is 
aforesaid,  if  the  eaoio  be  travorscd  or  denied  by  the  party,  plaintiff,  demandant,  or  avow- 
ant, or  by  the  party,  tenant  or  defendants,  that  then  and  after  such  trial  therein  had,  all  and 
every  such  person  and  persona,  snd  their  heirs,  shall  from  henceforth  be  utte-  ly  barred  for- 
ever of  all  and  every  the  said  writs,  actions,  avowries,  cognizances,  prescription,  title,  or 
claim,  hereafter  to  be  sued,  had,  or  made,  of  and  for  the  aame  manors,  lands,  tenements, 
hereditaments,  or  other  the  premises,  or  any  part  of  the  aame,  for  the  which  the  same  ac- 
actioa,  writ,  avowry,  cognizance,  prescription,  title,  or  claim  hereafter  shall  be  at  any 
tine  had,  saed  or  made.    That  if  any  person  or  persons  now  being  within  the  ago  of  twen- 
ty on*  years,  or  covert-baron,  or  in  prison,  or  dot  of  this  realm  of  England,  now   having 
cause  to  have,  aae,  commence,  make  or  bring  any  of  the  said  writs  or  actions,  or  to  make 
any  avowries,  cognizances,  prescriptions,  titles  or  claims,  that  it  shall  be  lawful  to    such 
person  or  persona  being  within  age  covert-barpn.   in  prison,  or  oot  of  this  realm,  to   sue, 
commence,  or  brine  anyqf  the  ssid  writs,  or  actions,  or  make  any  of  the   eaid  avowries, 
cognisances,  prescriptions,  tit'es,  or  claims  at  any  time  within  six  years  after  such  person 
or  persoas,  now  being  within  age  shall  accomplish  the  age  of  twenty  one  years,  or  withv 
in  six  years  next  after  seen  person  or  persons,  now  being  covert-baron,  »hal)  bo  so'e,  or. 
within  six  years  nest  after  sack  person  or  parsons  now  being  in  prison  shall  be  set  at  hia  liber- 
ty, or  within  six  years  next  after  such  person  or  persons  now  being  out  of  this  realm,  shall 
eeme  and  be  within  this  realm.    Thestat.  21  Jac.  1.  c.  16,  enacts,  That  all  writs   of /or- 
meden  in  descender,  formedon  in  remainder,  and  formeijon  in  reverter  at  any  time 
hereafter  to  be  saed  or  brought,  of  or  for  any  manora,  lands,  tenements,  or  hereditaments 
avheroooto  say  person  or  persons  now  hath,  or  have  any  title,  or  cause  to  have  or  pursue 
nay  such  writ,  shall  be  saed  and  takea  within  twenty  years  next  after  th»  end  of  this  pres- 
ent session  of  parliament:  and  after  the  aaid  twenty  years  expired,  no  such  person  or  persons 
or  anv  of  their  heirs  shall  have  or  maintain  any  such  writ,  of  or  for  any   of  the  man- 
ors, lands, tenements,  or  hereditaments,   and   that*  all  writs  of  formedon  in  descender ^ 
formedon  in  remainder,  nnd  formedon  in  reverter,  of  any  manors,  lands,  tenements, 
'or  other  hereditaments  whatsoever,  at  any  time  hereafter  to  homed  or  brought  by  any  oc- 
casion or  means  of  any  title  or  csnse  hereafter  happening  shall  be  sned  aqd  taken  within 
twenty  years  next  after  the  title  and  cause  of  action  first   descended  or  fallen,  snd  at  no 
lime  after  the  said  twenty  years;  and  that  no  person  or   persons  that  now   hath  any  right 
ar  title  of  entry  into  any  manors,  lands,  tenements,  or  hereditaments  now  held  from    him 
or  them  shall  thereunto  enter,  bat  within  twenty  years  after  the  end  of  this  present  session 
of  parliament,  or  within  twenty  years  next  afier  any  other  title  of  entry  accrued;  and  that 
ao  person  or  persons  shall  at  any  time  hereafter  make  any  entry  into  any  lands,  tenements, 
or  hereditaments,  but  within  twonty  years  next  after  his  or  their  right  or  title,  which  shall 
hereafter  first  descend  or  accrue  to  the  same;  and  in  defanlt  thereof,  such  persons,  so  not 
entering,  and  their  heirs,  shall  be  utterly  excluded  and  disabled  from  such  entry  after  to  bo 
made;  nay  former  law  or  statute  toihe  contrary  notwithstanding,  provided  nevertheless, 
that  if  nay  person  or  persons  that  is  or  shall  be  entitled  to  such  writ  or  writs,  or  that  hath  or   ' 
shall  have  such  right  or  title  of  entry,  he  or  they  shall  be  at  the  time  the  said  right  or  title 
first  descended  accrued,  come,  or  fallen  within  the  age  of  twenty  one  years,    feme  covert, 
noil  compos  mentis,  imprisoned,  or  beyond  the  scan,  that  then  such  person  and   persons, 
'and  b'ts  and  their  heir  and  hairs,  shall  or  may,  notwithstanding  the  said   twenty  years   be 
expired,  bring  his  action*  or  make  his  entry,  as  ha  might  have  done  before  this  act,  so  as 
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f  513  ]  3.  Doe,  d.  Tarrant,  v.  Hbllibr.  E.  T.  1789.  K.  B.  ST.  R.  171 

Or,  to  tha  Per  Lord  Raymond,  C.  J.  I  do  pot  aee  why  the  statute  of  limitation, 

Jprd  of  a  operates  as  a  bar  to  other  right*  of  entry  after  twenty  year*,  shouja  pojt  }>ar 

Sfj^foJ  .  the  lord  of  a  manor.     It  seems  to  me  that  he  should  avail  himself  of  his  right 

ffeffeuare  of  entry  within  twenty  years. 

*  .  is  4.  Doc,  d.Cook  v.  DuiVfJU*  H.  T.  1806«  &  B.  7  JSagL  3SJ, 3  jtaifc 

AM  IT  a  qq. 

lata  a  pro  T.  T.  was  possessed  of  ««ust*i*jBf»  **t«te,  parcel  of  she  jssbsmt  +f  #.f 
vioo  for  a  held  of  the  lord  of  the  manor,  according  to  the  custom  of  she  manor,  demiao- 
fc-antry  far  able  by  a  copy  of  court-roll,  to  which  she  was  admitted  on  a  payment  0/  a 
•oadittoas  fine>  saving  the  right  of  the  lord,  and  of  which  she  surrendered  such  HUP  as 
tha  lino  »hould  De  declared  by  her  will  in  writing,  and  of  which  she  \t4J  grjsftltlf  a 
eammit  a  *  ^oat9e  °f  £>rty-one  years,  upon  licence  by  the  lord,  devised  Ike  aaaaehr  thsala 
forfeitare  scription  of  all  that  copyhold  messuage  at  S.,  to  M.  C,  wife  of  *5.  *fl» 
aad  after  devise  was  contained  in  a  paper  of  instructions,  written  by  her  attorney  jn 
wardi  eoa  her  presence,  for  the  purpose  of  preparing  a  formal  will,  but  wWcb  -was  jug 
tiaoe  in  gjgne<J  by  ^«r,  she  dyin/r.  before  the  will  could  he  prepared  in  J7JM).  Tfc# 
•lldeTthe  r*P«r  was  proved  as  a  will  in  the  Ecclesiastical  Court  ja  17B£.  HUrJaekwaa 
loose  for  admitted  to  the  estate,  as  heir,  in  1782,  and  upon  bis  death  Ins  son  wisp  an 
more  ihaa  1791 ,  and  they  received  rent  upon  the  lease  till  the  expiration  thereof  in  fM0; 
twenty  af\er  which  £.,  not  M.  C,  the  actual  devisee,  and  brought  ejecjmjenj. 
yea™  h!!!*1  ^e  ^ease  contained  a  clause  of  re-entry  for  non-payment  of  rejaf,  and  *  for- 
qaeoUvde  ^a*ture  WM*  committed  by  the  tenant  twenty  years  before  ejaetmejwt  hrojighft. 
lag  aay  act  The  Court  held,  that  the  receipt  of  rent  for  twenty  years,  under  she  jeswe 
to  ar.knowr granted  by  the  testatrix,  was  no  adverse  possession  to  bar  the  entry  of  |tie  dp- 
edge  a  too  visee  under  the  statute  of  limitations  21  Jac.  1.  c.  16.,  and  the  time  begins  tp 
aaey,  the  run  against  her  only  when  the  lease  expires,  for  till  then  she  could  not  fe4qg 
entry  of  the  ^uotaaont  or  enter,  aod  she  was  <not  bound  to  enter  for  the  ibr&Uuie. 
a^bVbar  ^  HoNT  *•  Boo**  a.  H.  T.  1208.  ]£.  B.  1  Salk.  339;  S.  C-  S  fie*. 
Jtd,  481;  S.  C.  Lutw.  306. 

"|  314  I  In  ejectment.  The  jury  found  a  special  verdict,  that  the  lands  in  question 
And  tbo  were  holden  of  the  manor  of  Wornfelow,  which  isde  anttauo  d&nimco  corpgp 
jight  of  ea  domiiii  regit,  $c.  #nUce**orum  suerum,  impleadable  in  the  court  of  titejfanjo? 
W  m*y.  °*  per  parvum  breve  de  redo  cl#u$o  coram  sausdkaUoj^cUUoribus  Sf  ixmtmiM  4ty«e- 
vTithiii  <^m  maHt^  ****  ew*ww  locum  tenen.  &  attemat . ;  and  that  upon  writs  of  Tight 
twenty  close  fines  have  been  time  out  of  mind,  levied  and  leviable  in  the  same  court, 
yean  after  That  T.  G.  was  seised  in  tail  of  the  said  lands,  and  being  so  seised  (25  BJU& 
p  attache*,  22  Car.  1  .)>a  fine  was  levied  in  the  said  court,  secundum  consw!^.pr&iqt.}g- 
althoogh  in  fere  a,  B^  hcum  te*m.  WilfoAm  Kyrlt  scwtsckaUi  $  &  fiiiotmi.  /  S.  *  &. 
timon>tho11    *a°rnaL   •*  •*"•  fld/tmc  scclator  Cf  domeemen  ejusdem  cur.;  by  which  suae  the 


party  may  •••d  T.  ^*  concessit  tenemenla  predict,  to  one  Nurse  for  life,  rendering  rent, 

have  had  a&c.     Then  the  fine  was  set  forth  in  hate  verba.     It  appeared  to  be  levied  be- 

different     fore  the  attoruies  of  the  suitors  in  placilo  convenlionis  secundum  cousuet,ud*ntm 

"fhtapob  tnanerii  come  ceo  que  Wad  de  son  <bme,  with  warraoty.     Then  t^ey  fojud  ^fcat 

.1.      tne  ■•^  laD<*a  were  not  accustomabJy  lei  ten,  and  that  this  was  not  the  *nnient 

twonty        •*■*•     Thai  Nurse  entered,  and  afterwards  (24  Car.   1 .)  the  said  T.  «3.  nod 

yean  ad     'his  wife  levied  a  fine,  with  warrantry,  to  the  use  of  the  husbapd  and  bis  heirs; 

vono  enjoy  that  afterwards,  the  same  year,  the  said  T.  G.  bargained  and  sold  fhe  said 

sMot  had    lands  to  P.  and  his  heirs,  under  whom  the  defendant  claimed;  &hat  agexjeejtfs 

attached.    ^  rftieaged  (o  p  ?  al)<|  that  p   djed  in  1661 ;  that  G.  died  in  14i6.3;4bat  IbiHf 

fears  aAevwards  (viz.  1693)  Nurse  died.     Upon  the  question  .in  thai  4aaue, 

whether  it  appeared  by  the  verdict  that  the  issue  in  tail  was  barred  of  his^or- 

medon  by  21  Jac.  K,  the  Court  held  that  the  verdict  was  insufficient,  and  that 

it  should  have  found  that  no  formedon  was  brought,  else  the  Court  pan  Id  pot 

intend  J>ut  that  it  was  brought;    for  this  is    matter  of  Jiar,  which j*tauidjCom* 

Saab  pereon  orpenooi,  or. hi*  aod  their  hoir  or  Jieirvaoall,  within  tea  /eaja  jytfJL  aftar^ 
aod  (heir  foil  age»  (lidco  vert  are,  coming  pf  fopad  mind,  enlargement  pfit.of  prvoa^^ir  oaaV 
ipg  into  thii  realm,  or  death,  take  benefit  of,  aad  sue  forth,  the  same,  aad  at  /10441Q*  ajfcr 
iha.iaidtaa  jrears. 


LIMITATION.— iit  regardilh*  Form  if  Action. 

eft  ihi  dfetthJanrti  part  tu  show,  and  this  act  is  not  penned  as  tbe  statute  Us 
Jftrioics.     It  is  enough  in  that  case  to  find  a  fine,  and  you  need  not  And  that 
the  party  claimed  or  entered  not,  for  that  comes  in  by  way  of  proviso,  but 
here  it  is  part  of  the  body  of  the  act.     2dly.  They  held  that,  supposing  him 
birred  of  nte/ormeoVm,  yet  he  is  not  thereby  hindered  to  pursue  his  right  of 
entry  Which  accrued  to  him  by  the  death  of  the  tenant  for  life;  for  this  is  a 
no*  fight  which  he  had  not  before.    That,  where  a  man  releases  his  right,  he 
cannot  pursue  his  action  or  remedy ;  but  if  a  mao  has  a  right  and  several  rem- 
edies, the  discharge  of  one  is  not  a  discharge  of  the  other;  and  that  the  stat- 
ute 4  Men.  7.  enures  and  operates  by  way  of  bar  to  the  right,  which  answers  The 
Sa*t  and  Clerk's  case;  Jones,  210,  211.     But  the  21  Hen.  8.  and  the  21  "•■  •■ 
Jae.  1   epeiraieby  way  of  bar  to  the  remedy,  and  the  word  "right"  there  fc^^^- 
right  of  entry.  tachee  moil 

6.  LtrtL«t.  Hbaton.  H.  T.  1781.  K.  B.  2  Ld.  Raym.  750.  S.  P.  Kebite  always  be 
t.  DkthnoN.  H»  T.   1807.  K.  B>  8  East,  248.  Roe  v.  Ferrars.  M.  »d?er»e, 
I\   1801.  C.  P.  2B.&P.  542.  hewersr.  a 

tt  was  rasetred,  that  the   possession  on  which  the  statute  of  limitation  at-™°"*t**M 
ttrthes  must  always  be  adverse.     Hence,  a  mortgagee  is  not  barred  by  the  pos-  bound  by 
session  of  hw  mortgagor  paying  interest.  the  posses 

6\  FaIrcl&im  v.  Shaceleto*.  £.  T.  1770.  K.  B.  5  Burr.  2604.  Ford  r.  won  of  his 
Gnifr.  H.  T.  1703.  K.  B.  1  Satk.  285.  Reading  v.  Rots-row.  H.  T.  mortgifor 
I7W.  K.  B.  2  Salk,  422.  Don  r.  Prosser.  M.  T.  1774.  K.  B.  Cowp.  f'^«  m 
211.     PteAtteABLE  v.  Read.  T.  T.  1801.  K.  B.  1  East,  568.  f  315  1 

This  was  an  action  in  ejectment  for  one  undivided  moiety  of  two  messuages,  An«§  lhe  J\ 
tlhfc  00**+^  two  barns,  two  stabjes,  two  orchards,  two  gardens,  twenty  acres  possesion  of 
eTtanw,  twenty  acres  of  meadow,  and  twenty  acres  of  pasture*  with  the  ap*  one  joiot- 
psWswaace*  In  ©eckwith  cum  Rosset.  in  the  parish  of  Pownatl,  in  the  county  tenant, 
of  York.     It  appeared  that  T.  H.  M.  O  R.  S.  and  S.  his  wife,  and  P.  R.  |^J£ 
bewtg  seised  fh  fee  of  the  tenements  hereafter  mentioned,  according  to  the  an™parce 
cWstbwi  of  (he  forest  of  Rnaresborough,  in  the  said  County,  (where  lands  pass  ner,  Mine* 
by  surrender  end  admittance),  did.  on  the  1st  day  of  August,  1721,  out  of  does  not 
court,  according  to  the  custom  of  the  said  forest,  surrender  one  messuage,  bar  the 
with  ail  edifices  and  appurtenances  to  the  same  belonging,  and  also  six  acres  "a"01  **,  •■* 
of  land,  meadow  or  pasture,  be  the  same  more  or  less,  with  all  the  aPPorte-^her  bat 
nances  to  the  same  belonging,  situate,  lying,  a/*!  being  in  Beckwith  cum  Ros-  jf  iho*  ruy 
set,  wfcMn  the  village  of  Killmghall,  then  in  the  occupation  of  WiHtam  Law- of  entry  in 
sen,  or  his  assigns,  as  to  one  moiety  of  the  said  premises,  to  the  use  and  be-  denied,  a**! 
hoof  of  the  said  Jane  Shackleton,  her  heirs  and  assigns  forever,  according  to th*  **'*{* 
the  custom  of  the  forest  aforesaid;  and  as  to  the  other  moiety  of  the  ,a*d  ^2  ^w? 
premises,  to  the  Use  and  behoof  of  the  said  P,  R.,  her  heirs  and  assigns  Tor -lalQl^  ^ 
ever  according  to  the  customs  of  the  said  forest.    That  at  a  Court  held  for  the  taehe*  escfc 
swld  lores!  of  Ifaaresborough,  on  the   17th  day  of  August  aforesaid,  the  said  ad  tame  pes 
3.  S.  %l  P.  R.  were  respectively  duly  admitted  tenants  upon  the  said  surren-  »••«««•  Jje 
Aer,  according  to  the  custom  of  the  said  forest.     That  in  the  month  of  July,  }n*  ^* 
1723,  the  said  Pinter  married  with  £.  £.,  and  on  the  19th  of  September  fo^toaJoisitsr* 
lowing  the  said  £.  and  P.  his  wife,  out  of  court,  according  to  the  custom  of 
the  said  forest,  surrendered  the  said  undivided  moiety  of  the  said  tenements' 
to  which  the  said  P.  had  heen  admitted  as  aforesaid,  (being  the  premises  in 
question  in  this  cause;)  to  the  use  and  behoof  of  the  said  £.  £.  and  P.,  their 
heirs  and  assigns  for  evct;  and  that  at  a  court  held  for  the  said  forest  on  the 
19th  day  of  October,  in  the  year  1723,  the  said  E  £.  and  P.  his  wife  wens 
duly  admitted  tenants  thereof,  according  to  the  said  surrender.     That  in  the 
jeer  T7t4  the  said  P.  <fied  without  issue,  and  the  said  E.  survived  her;  and 
that  on  the  90th  day  of  April,  172*,  tbe  said  £.  also  died  without  issae.  That 
at  a  Court  held  for  the  said  forest,  on  the  29th  of  May,  1738,  B.  E.  brother 
and  heir-at-law  t*  the  said  £.  was,  according  to  the  custom  of  the  said  forest, 

*.  Nor  are  ecclesiastical  persons,  or  corporations,  generally  barred  by  the  statute;  Mag- 
watte*  College  sate,  11  VUp.  786;  t  Roll.  Rep.  161.    Whore  an  eceksiaoticai  pawn 
(teats  tianat  bit  actios  within  the  *inje  renewal,  as  fewsetf  wilt  he  barren,  hat  net 
taeteator ;  Plow.  268;  tee  tut*  4  Hen.  7.  c.  24, 
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admitted  tenant  to  the  said  moiety  of  the  raid  tenements,  to  hold  to  Mai, 
heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said  forest.  That 
in  Hilary  term  following  the  said  B..E.  obtained  judgment  in  ejectment  by 
default  against  the  said  W.  LM  the  tenant  of  the  premises,  in  his  Majesty'* 
I  3 1  (J  J  Court  of  Common  Pleas  in  Westminster,  for.  the  moiety,  and  that  afterwards, 
on  the  10th  day  of  April,  J  729,  the  said  W.  L.,  then  tenant  of  U>e  whole  pre- 
mises, by  writing  under  his  hand  acknowledged  to  fyave'  attorned  tenant  to  the 
said  B.  £.  for  the  said  undivided  moiety  .of  the  said  .messuage  and  premises,. 
and  in  pursuance  thereof,  and  afterwards  once  paid  for  the  same  to  the  said 
B.  £.  That  the  said  D.  £.  died  on  the  5th  day  of  June,  1734;  and  at  a 
Court  held  for  the  said  forest ,  on  the  24th  day  of  July  following,  B.  £.  an  it**' 
fant,  about  nine  years  of  age,  his  nephew  and  heir-at-law  (by  Ann  Watsose/ 
his  mother),  was  admitted  tenant  to  the  said  undivided  moiety  of  the  said  te- 
nements, to  have  and  to  hold  to  the  said  B ,  his  nephew,  his  heirs  and  assign* 
for  ever,  according  to  the  custom'  of  the  said  forest.  That  the  last-mentiooed 
B.  E.  died  on  the  9th  day  of  August,  1754,  leaving  James,  the  lessor  of  the) 
the  plaintiff,  his  eldest  son  and  heir-at-law,  an  infant  between  ten  and  eleven 
years  of  age,  and  who,  afterwards,  tit  a  Court  held  for  the  said  forest  on  that 
15th  day  of  October,  1706,  was  admitted  tenant  to  the  said  undivided  moiety  jr 
lo  have  and  to  hold  of  him,  his  heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  said  forest.  That  the  above-named  J.  S*  died  in  1729,  leaving? 
the  present  defendant,  then  infant,  her  eldest  son  and  heir-at-law,  who  after- 
wards, at  a  court  held  for  the  said  forest,  on  the  13th  of  August,  1739,  was, 
by  R.  S.  his  father  and  guardian,  admitted  tenant  to  her  undivided  moiety  of 
the  said  tenements,  io  hold  the  same  to  the. said  defendant,  his  heirs  and  aav 
signs  for  ever,  according  to  the  custom  of  the  said  forest.  That  the  said  Wj 
L.,  about  twenty-six  years  ago,  proposed  to  deliver  up  the  farm  to  bis  son  C. 
L.,  if  Mr,  S.  would  take  him  in  tenant,  which  S.  agreed  to  do;  and  that  there-' 
upon  he  entered  upon  possession  thereof,  and  has  paid  the  rent  to  the  defend* 
am  S.  for  the  whole  premises  ever  since.  That,  at  the  time  S:  agreed  to  take 
him  as  tenant  in  the  place  of  his  father,  the  said  £.  by  his  father's  orders,  and. 
on  his  account,  paid  rent  to  the  said  S.  for  the  whole  of  tlje  premises,  and  thai 
no  other  payment  of  rent,  except  as  aforesaid,  appeared  oil  either  side.— A 
verdict  was  found  for  the  plaintiff.  On  motion  to  set  it  aside, 
.  Per  Cur.    There  must  be  an  adverse  possession  in  order  to  enable  the  sta^' 

[  317  1  fate  of  limitations  to  run;  there  roust  be  a  disseisin,  and  a  disseisin  strictly 
foetwen  proved;  for  that  we  refer  to  the  case  of  Taylor  v.  Atkyns,  and  others,  1  Burr, 
tv  vans  Rep,  60.  But  here  is  no  disseisin.  The  solo  title  of  the  defendant  is  his  ad- 
within  mittance,  in  17*29,  to  an  undivided  moiety  of  the  premises.  He  is  to  Jar  from 
wt"?h  a-6f  disseisor,  that  he  allows  the  title  of  the  other.  If  there  had  been  a  queatioo 
descender  about  ouster,  it  might  have  been  a  fact  to  be  left  to  a  jury;  but  it  is  clear  that 
aunt  be  the  defendant  never  meant  to  disseise  the  plaintiff,  nor  thought  of  it.  The 
brought  on  tenant  was  never  desired  to  attorn  for  the  whole;  he  only  attorned  for  an  no-, 
dertheifat.  divided  moiety,  and  once  paid  rent  for  the  same,  and  S.  once  received  rant 
7  Jac'  be    alone  for  the  whole,  without  paying  any  of  ft  over  to  the  other.     Bat  this  » 

KJ*^.  tfo  actual  ouster.  ....... 

waonibe  ti^     ToLtox  v   Haye     £K  t     1822    c   p   6  ]Sfoorej  540.  S.  C.  3  B.  &  B. 

■cends  to  #  217. 

the  fint  *  On  tformedon  in  deecender.  The  question  was,  Whether  twenty  years  war 
heir  j0  *■"}•  der  the  statute  of  James  began  to  run  when  the  title  descends  to  the  first  heir 
nodUUoc""1  la'^  or'  Aether  each  succeeding  tenant  has  a  right  to  sue  during  twenty 
tioa  be       years  after  the  decease  of  his  predecessor?  .    . 

tween  the  Per  Cutr.  We  are  of  opinion,  the  words  of  the  statute  are  a  sufficient  aor* 
heir  of  a  ewer  to  the  present  demandant.  The  first  section  of  the  statute  is  divided  is> 
tenant  in  to  four  clauses:  the  first  clause  relates  to  proceedings  or  rights  in  existence  at 
fee  taking  ^  jjme  0f  t^e  passing  of  the  statute;  the  second,  to  such  as  should  arise  a£> 
and  th^befr  *erwar(k«  The  ^r,t  c^tise  enacts,  that  all  writs  of  formedonin  dtecender,  /er- 
of  a  tenant' mec^n  in  remainder,  and  Jormcdon  in  reverter,  at  any  time  hereafter  to  be  sued 
hr  tail,       Or  brought  of,  or  for  any  manors,  land*;1  tenements,  or  heredttameets,  where* 
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llsto  jury  person  or  persona  now  hath  or  hate  any*  title,  or  cause  to  hare  or 
pursue  any  such  writ,  shall  be  sued  and  taken  within  twenty  years  next  after 
the  end  of  this  present  session  of  parliament;  and  after  the  said  twenty  years 
expired,  no  such  person  or  persons,  or  any  of  their  heirs,  shall  have  or  main* 
tain  any  such  writ,  of  or  for  any  of  the  said  manors,  lands,  tenements,  or  he- 
reditaments, if  they  do  not  filter  within  the  time  prescribed  by  the  statute; 
what  is  the  consequence  ?  "that  such  persons,  so  not  entering,  shall  be  utterly 
excluded  and  disabled  from  such  entry  after  to  be  made.'*  Upon  this  branch4 
of  the  first  section,  it  is  clear  on  the  words  of  the  statute,  that  if  a  person  whd 
was  entitled  at  the  passing  of  the  statute,  did  not  sue  within  twenty  years,  he 
fend  his  heirs  were  barred.  But  it  is  urged  that,  in  the  second  clause,  the 
word  "heirs/9  is  not  found ;— true,  but  it  would  be  extraordinary  if  we  should 

Kt  a  construction  on  that  clause  different  from  the  construction  on  the  first; 
te  second  clause  runs  thus:  "And  that  all  writs  of  formedon  in  de$ctnderf 
firmedon  •*  remainder,  and  formedon  in  reverter,  of  any  manors,  lands,  tene- 
fnents,  or  other  hereditaments  whatsoever,  At  any  time  hereafter  to  be  sued  or 
brought  by  occasion,  or  means  of  any  title  or  cause  hereafter  happening,  shall 
he  wed  and  taken  within  twenty  years  next  after  the  title  and  cause  of  action 
$rst  descended  or  fallen,  and  at  no  time  after  the  said  twenty  years."  What 
Is  the  meaning  of  the  words  "next  after  the  title  and  cause  of  action  first  de* 
ejeended  or  Allen?"  We  must  put  on  the  words  of  this  clause  a  construction 
consistent  with  the  words  of  the  first,  and  whether  for  a  cause  of  action  arising 
before  or  after  the  passing  of  the  statute,  persons  not  suing  in  time,  and  their 
heirs  are  barred?  The  decisions  on  this  statute  are  not  numerous,  but  Got* 
tsjreJf  v.  Dntton,  p.  318.  is  in  point,  and  the  distinction  between  the  heir  of 
tenant  in  fee  and  the  heir  of  tenant  in  tail  was  urged  in  that  case  as  it  has  heed 
in  the  present,  hut  was  overruled,  and  Heath,  J.  stated,  that  no  such  differ- 
ence existed.  The  teamed  judgo  put  the  same  construction  on  this  statute 
as  we  are  hound  to  do;  and,  according  lb  that  construction,  it  appears  that  this 
title  is  stale.  We  think  it  unnecessary  to  advert  to  the  statute  of  fines,  but  if 
ire  were  to  do  so,  we  should  think  it  right  to  put  the  same  construction  on  all 
'the  statutes  of  limitation,  pursuant  fo  the  dictum  of  Abbott,  C.  J.,  in  Murray 
fr.  East  India  Company. 

t.     t/OTTSRELL  v.  Dutton.  R  T.  1813.  C.  P.  4  Taurit.  826.  8.  P.  Doe,  d.  • 

Duroure,  v.  JowBs.  T.  T.  1795.  K.  B.  4  T.  R.  300.     Abridged  port.  S.    L  919  ] 
-    P.  Doe,  d.  Griggs,  v.  Shaen.  1  Selw.  N.  P.  147.  n. 

Tenant  in  tail  died4,  leaving  issue  in  tail,  a  grand-daughter,  a  jeme  covert; :  Wasaoaee 
the  grand-daughter  dies  covert,  leaving  issue  in  tail  two  sons,  infants;  the  elder  *■*  **<•*•* 
attains  the  age  of  twenty-one  years  and  dies,  the  younger  attains  his  age  ofJSf^I? 
tweflty-one,  a*nd  fourteen  years  after  issues  out  a  writ  of  formedon  in  the  de-9l0^m  it>™ 
kctnder.     On  the  question,  whether  he  is  barred  by  the  statute  21  Jac.  1.  c.  wherss* 
16.  it  was  said  by  counsel,  in  t>e  case  of  Doe,  on  demise  of  George,  v.  Jes-tenaat  is 
son.  6  East,  80.  the  Court  of  King's  Bench  determined  contrary  to  the  appro-  *■>  '•**•?  t 
tension  of  the  profession  at  that  time,  that  the  daughter,  whose  brother  had  J*^-0™  * 
tiled  a  minor  before  entry,  after  the  ancestor's  death,  was  entitled,  for  the  pur-  lhe  ^dm± 
boso  of  bringing  her  eject  merit,  to  ten  years  only  from  the  time  of  her  broth-  keviag  at 
tor's  deceese,  the  ancestor  having  been  dead  more  than  twenty  years  in  the  tainadtwaa 
wfaote.     The  word  "teeth,'9  in  the  second  clause,  it  is  contended,  must  mean  tj-one  dies 
Hie  death  of  the  person  to  whom  the  title  accrues,  though  under  disability,  £'* ■{£  JL 
and  after  such  event,  his  heirs  have  only  ten  years  to  sue  from  the  death  of tn%* a#olia 
their  ancestor;  so  that  though  there  should  be  a  succession  of  disabilities,  the  oe-  u  ru 
second  person  disabled,  though  apparently  equally  entitled  to  the  protection  of  against  his 
ffeat  statute  at  the  first,  must  sue  within  (en  years.     If  this  be  the  true  cod-  brother, 
strtfction,  it  is  to  be  lamented  that  the  act,  instead  of  protecting  those  whom 
k  wds  intended  to  protect,  so  narrows  the  benefit,  that  if  the  first  person  to 
whom  the  estate  in  tail  descends,  bo  a  jeme  covert,  and  dies,  and  leaves  her 
Gwn  heir  an  infant,  or  a  daughter  under  coverture,  though  such  person  cannot 
fee  gtfilty  of  laches  in  law,  the  statute  runs  against  her;  this  would  be  so  harsh? 
sfed  unfavourahte  a  construction,  that  it  is  necessary  to  Understand  that  the  nv 
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fant  has  twenty  years  after  the  decease  of  her  mother.  If  not  so,  the  calf 
distinction  that  can  be  made,  is  between  (he  nature  of  an  estate  in  tail  and  of 
another  estate.  The  issue  in  tail  takes  per  Jormam  dant,  and  ever y  succes- 
sive heir  in  tail  is  of  a  double  rapacity,  taking  partly  per  jormam  dmn  and 
partly  by  descent. 

Per  Cur.  The  daughter  and  infant  heir  of  a  J  erne  covert  has  ten  years  after 
the  disability  ceases,  not  from  the  death  of  her  mother.  In  the  case  of  fines, 
it  has  been  determined  that,  when  the  time  once  begins  to  run,  it  continues  so 
to  do,  notwithstanding  any  such  subsequent  disability,  as  Lord  Ken  yon,  C.  J« 
decided  in  the  case  of  Doe,  on  demise  of  Doroure  v.  Jones,  4.  T.  R.  300. 
The  righti  |0.     Dillon  v.  Leman.  M.  T.  1795,  C.  P.  2  H.  Blac.  584. 

tf  thfto  £  seised  in  fee  of  lands  dies,  leaving  B.  his  heiri  •  jtmA  covert.     Upon  his 

wbo*are  an  death,  a  stronger  makes  n  tortious  entry  on  the  lands,  continues  in  possession, 
dor  dbobil'rat,d  levies  a  fine  par  cognisance  de  droit  come  ccoy  with  proclamations.  B.  aP- 
ties  anJ  of  terwards  dies  under  coverture,  no  entry  having  been  made  on  her  behalf  to 
(319  |  avoid  the  fine;  leaving  C,  her  heir,  of  the  age  of  twenty-one,  of  sound  mind, 
their  heirs   out  of  prison,  and  within  the  realm. 

are  saved  The  Lord  Chiet  Justice  declared  shortly,  the  opinion  of  the  Court,  that  the 
V  .n.g  ??..  exception  in  the  first  branch  of  the  statute  4  Hen.  7.,  and  the  proviso  at  the 
tie*  eontin  en(*  °f  '*>  were  to  De  taken  together;  that  being  so  taken,  they  did  not  araoent 
so  and  five  so  much  to  an  expression  its  a  saving,  the  true  meaning  ot  which  was,  that  the 
mri  after,  rights  of  those  persons*  who  were  under  disabilities,  and  of  their  heirs,  wert> 
bit  no  long  saved,  as  long  as  tho  disabilities  continued,  and  five  years  afier,  but  ne>  longer; 
***  therefore,  that  the  heir,  not  being  himself  disabled,  was  barred,  snless  he  pur- 

sued his  right  within"  the  five  years  alter  it  accrued;  by  the  death  of  his  an-* 
cestor,  dying  under  a  disability;  and,  consequently,  that  (he  plaintiff  ta  thus 
case  was  prevented  by  the  fifte  from  recovering- the  lauds  in*  question. 
See  Crms*  on  Fine*,  23 1 .  2d.  edti. 

H#-  Roe  v.  Rowlstox.  E.  T.  1810.  0\  P.-  2  Traont.  44!. 
lie  dbabir*    ^Hte  declaration  contained  two  counts*,  the  first  of  which  stated  a  demises* 
hy  of  one  £.  L.,  widow,  and  W.  B,     The  second  count  was  on  the  demise  of  E.  !*• 
parcener  aton]y.  both  the  lessors  of  the  plaintiff  established  their  title  as  hairs  of  H.  P- 
*?•  t,me      In  1739,  a  person  named  Ley,  who  was  then  seised  of  the  premises,  devised 
will  not      them  to  Elizabeth  Ley,  and  the  heirs  of  her  body,  and  in  case  she  should  dis> 
prevent  the  without  issue  of  her  body,  then  over  to*  J.  P.,  his  heirs  and  assigns  for  ever. 
•tatote'iopThe  testator  died  in  1739.     Elizabeth  Ley,  the  tenant  in  tail,  died  withoat 
oration,  on  jg8Ue  in  1736.     T.  P.  died  before  her,  in  1740,  leaving  W.  P.,  his  son  and 
of  ber*^  *1€'r'  W^°  ^'e^  m  176^>  having  two  sisters,  his  co-heiresses,  one  of  whom,  JEL 
parcener.'  ^.  was  *feme  covert  at  the  time  of  his  death,  and  so  continued  until  1 808,  when 
het  husband  died;  the  other  sister,  M.  P.,  who  afterwards  married  a  parson 
named- B.,  and  was  the  mother  of  the  other  lesser  of  the  plaintiff,  was  of  full 
age,  and  unmarried  at  the  time  of  her  brother's  decease.     The  plaintiff, 
therefore,  was  entitled  to  recover  on  the  second  count  for  the  moiety  belong- 
ing to  E.  L. ;  but  the  Statute  of  limitations  attached  to  prevent  a' recovery  oil 
the  first  count,  unless  the  disability  of  the  one  parcener  prevented'  her  co- 
parcener from  being  barred  likewise.     The  jury,  therefore,  found  s:\efdict  for 
the  plaintiff  on  the  second  count,  and  the  learned  judge  reserved  to  him  liberty 
to  move  to  enter  a  verdict  upon  the  first  count,  for*  thB  whole  premise  open  the 
joint  demise  of  W.  B.  and  E.  L.,  if  the  Court  should  be  of  opinion  thai  the 
disability  of  one  co-heir  protected  the  other  against  the  operation,  of  the 
statute.     Per  Cur,     We  were,  and  are  now,  of  opinion,  that  the  entry  of  £. 
L.  cannot  given. right  of  entry  to  B.,  whose  right  was  before  harrea  hy  the 
statute  of  limitations,  hat  that  the  judgment  most  be  for  the  kssof  of  the 
Whore  tho  plaintiff  for  the  moiety  only, 

sd^d?  12'  DoE>  D'  George>  *•  Jemon.  H  T.  1*05.  K.  B.  3  Smithy  33«;  S.  C.  6 
loaving  m  East,  30. 

son  and  It  was  proved,  that  one  T.  J.  received  the  rent  of  the  premises  1776,  which 

[  320  ]  was  held  sufficient  seisin,  and  died  in  1777.     He  had  a  son,*  T.  J.  who  was 

daa|mer  is  baptised  ia  1767,  and  also  a  daughter,  one  ef  the  lessors  of  the  plaintiff;  who 
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was  baptised  in  1771,  both  infants  at  the  time  of  T.  J.'s  death.     This  T.  J.  fat*;  aed 
went  abroad  ia  1778,  still  being  an  infant,  and  never  returned.    The  learned  1>?.ao11'. 
judge  directed  the  jury  to  presume  that  he  was  dead,  and  to  fix  a  period  when  jfjjj  *J^*t 
they  supposed  him  to  die;  which,  with  some  difficulty,  they  fixed  at  between  ahroidt*n4 
seven  and  ten  years  after  he  went  abroad,  and  not  before,  he  then  being  antbero,  m 
infant.     And  upon  this  supposition  a  question  arose,  whether  the  person  last  wu  foesd 
seised,  T.  J.  dying  under  disability,  his  sister  had  ten  years  after  her  coming  JJl^Jf  ^ 
of  age,  or  twenty  years  after  his  death,  under  the  statute  of  limitations,  toj^jjjy  ' 
which  to  bring  her  ejectment  ?     The  jury  found  a  verdict  lor  the  plaintiff,  sub-  jfat  the     i 
ject  to  the  opinion  of  the  Cdurt.     Upon  this  question  upon  the  will  of  E  J.tdaaghtsr 
the  father  of  T.  J.,  *  wherein  this  land  was  devised  to  him,  and  whether  that  aader  the 
devise  was  for  life  or  in- fee,     Per  Cur.   The  right  must  have  descended  onT.  "state  s*d 
J.,  and  then,- he  being  an  infant,  his  heir,  who  i*  also  an  infant,  has  ten  years  °*v  ta* 
after  her  disability  is  removed,  that  is  to  say,  after  she  cumes  of  age,    ^ne  ILr  ssouaa 
lessor  of  the  plaintiff  has  not  claimed  within  ten  years,  and  she  is  now  barred,  of  ags,j*r 
In  Plowden  there  is  a  case  on  the  statute  of  fines,  in  which  great  difficulty  tweeqr 
occurred  from  the  wording  of  that  statute;  but,  in  order  to  avoid  the  like  in*  y«*w  "for 
jeonrenieace,  the  word  death  is  omitted  in  a  similar  passage  in  the  statute  of||*rttala** 
.JimstsitOBS,  and  the  time  runs  from  the  day  when  the  title  accrued. — Rule  tonVbrifif 
absolute.  tB  ej«et 

IS.  Doa  v.  Plumftre.  H.  T.  1820.  K.  B.  3  B.  &  A.  474.  merit 

This  was  an  ejectment.     The  plaintiff,  in  right  of  his  wife,  claimed  a  moiety  To  avoid  a 
•f  the  estate  ia  question  under  a  deed  of  settlement,  whereby  Mrs.  M.  M.,*sa,  a  has 
whose  maiden  name  was  B.,  being  seised  in  fee  of  a  manor,  and  having  two  ^  j^SS 
daughters,  D.  and  M.  M.,  on  the  marriage  of  the  latter  with  T.  B.,  in  August  of§hii  T^ 
1748,  conveyed  the  same  to  various  trusts  for  the  benefit  of  the  husband  and  mait  eoter 
wife,  and  their  issue,  and  after  the  death  of  the  survivor  of  them;  and  in  de-  wUhta  fiva 
fruit  of  such  issue,  the  remainder,  as  to  the  moiety,  to  the  use  of  D  M.  fw7?*J?uafttr 
Kfo,  remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to  the  JJ^  •  •• 
use  of  the  first  and  other  sons  of  D.  M.  in  tail,  remainder  to  the  use  of  hajr    -  -? 
daughters  as  tenants  in  common,  in  like  manner,  remainder  to  the  use  of  #11 
and  every  the  nearest  of  kin  in  equal  degrees  to  D.  M.  at  the   time  of  her 
death  without  issue  ef  the  name  of  Brewer,  share  and  share  alike  as -tenants 
in  common,  and  not  as  joint-tenants,  their  heirs  and  assigns  for  ever.     D.  M., 
en  the  death  of  her  sister,  Mrs.  Bury,  without  issue,  entered  into  possession   r  ^  « 
ef  the  whore  estate,  and  held  the  same  until  her  death  in  1805,  without  ever    L  ■ 

having  been  married;  and  by  a  codicil  to  her  will,  she  devised  the  estate  to 
trustees  to  sell,  and  after  paying  6,00  3/.  to  nae  M.  out  of  the  produce,  the 
surplus  was  to  go  to  the  defendant.  The  defendant,  with  the  consent  of  the 
trustees,  entered  upon  tho  whole  estate,  and  levied  a  fine  with  proclamation's 
in  1806.     It  was  contended  at  the  trial,  by  the  defendant's  counsel,  that  the 


husband  opt  having  mad*  an  entry  or  brought  his  action  within  the  time  pre- 
scribed,, was  bar*d  by  the  fine,  and  he  therefore  directed  the  jury  to  find  * 
verdict  for  the  defendant.     A  motion  was  made  for  a  new  trial,  on  the  ground 
that  the  husband,  who  claimed  in  right  of  his  wife,  might  enter  at  any  time  y  „  esuis 
durin*  the  coverture.     It  was  clear  that  an  infant,  by  his  guardian,  might  whieh4i 
avoid  a  fine  by  an  entry  at  any  time  during  his. infancy,  and  by  parity  of  reason,  teres*  iota 
a  husband  claiming  in  right  of  his  wife,  may  avoid  the  fine  during  the  cover-*  JJ       ^ 
ture,  fbr  the  wife's  interest  is  kept  alive  during  the  whole  period  of  the  -     ^  u 
coverture;  see  1  Leon.  215.     Upon  this  point  the  Court  were  clearly  of^u.a.tee 
opinion,  that  the  husband  not  having  entered  within  the  five  years  after  hisdevieM 
right  accrued,  was  barred  by  the  fine;  and  Bayley,  J.,  referred  to  HulmT.me«ea<to 
Heylock,  see  Cro.  Car.  200.  where  this  same  point  was  decided.  wMc|| 

14.  GoooaiGHT  v.  Forester.  E.  T.  1809.  C.  P.  1  Taunt  578.  |h>  d#viBOf 

A  tenant  for  life,  with  remainder  to  his  executors  lor  forty  years,  with  re-  ffla«t  have 
nainder  to  B.  in  fee,  levies  a  fine  with  proclamation;  after  the  fine,  B.,  ™"°*eirtsre4  if 
entering,  devises  to  C.  for  life,  with  remainder  to  D.  in  tail,  undoes,  linng  uviaa> 
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A.    A.  dies.     C.  does  not  enter  then,  or  within  five  yean  after  the  expiration 
of  the  forty  years.     The  Court  held  that  D.  was  barred,  and  could  not  enter 
within  five  years  after  the  death  of  C;  and  that,  if  an  estate  which  »  tuute4 
to  a  right  of  entry  by  a  fine  can  be  devised,  the  devisee  must  enter  within  the 
same  time  within  which  the  devisor  must  have  entered,  if  living. 
15.  Knight  v.  Bate.  H.  T.  1778.  K.B.  Cowp.  738. 
r^n!*!0**     This  was  an  issue  to  try  whether  the  defendant,  as  owner  of  certain*  nfens* 
•ill* I*  2  a?e  an<^  knds,  was  entitled  to  an  allotment  of  land  upon  Broadwaters  Com* 
within  a     mon»  "n  *ne  coonty  of  Worcester.     The  defendant  pleaded  a  private  act  of 
"    jpaaordi     parliament  (15  Qeo.  3    c.  25.)  for  dividing  and  allotting  the  comma*  wad 
rectatl  dif  waste  lands  in  the  manor  and  parish  of  Wolverly ,  in  the  county  of  Worcester; 
fretted         by  which  act  commissioners  are  appointed  for  ascertaining  claim*;  aattahal  by 
ba  foedTb  *  c'*U8e  in  tne  act  *l  ls  provided,  that  if  their  award  is  made  in  Novotisber, 
a  feigned  L  ^ecernoer>  January,  February,  or  March,  any  person  dissatisfied  with  suck) 
f m7  and     determination  may  bring  their  action  in  the  form  of  a  feigned  issue  within  obi 
limit  the     months,  and  try  their  claims  at  the  first,  second,  or  third  assizer  next  after  such 
tiara  af       determination;  and  in  case,  or  no,  such  action  brought,  commenced,  or  pro-* 
•ringing      ceeded  in  within  the  times  aforesaid,  then  such  order  of  the  commissionera  \m 
SoMto«a  *°  .be  final*     That  the  defendant's  father  was  entitled  to  a  copyhold,  aaci 
JqVntfw;  an  c|a>me(^  *  share  of  common  in  respect  of  such  his  copyhold  estate.     That  a 
action  bro't dispute  aroea  between  him  and  the  plaintiff  touching  his  right,  and  that  the 
against  a     commissioners,  upon  examination  of'  witnesses,  awarded  in  favour  of  aitfe  on 
[  323  1  the  12th  of  August,  1775:     That  on  the  8th  of  November,  1775,  a  latitat  w*s 
eobybotder  taken  out  by  the  plaintifT  to  try  the  right.     That  on  the  29th  of  November* 

tfibilT6  m5,  Bate' the  falher»  dlcd'   uPon  whosc  deftth  the  wril  *hfA**>    "That  taw 
by  hit        copyhold  estate  descended  to  the  defendant,  and  he  entered  as  heir  at  law  to) 

death,  must  nj3  father,  of  which  the  plains  iff  had  notice.     That  the  plaintiff  did  not,  within 

be  retired  aix  months  after  the  award,  or  within  six  months  after  he  had  notice  .of  the 

i   against  the  death  of  the  said  Bate,  the  father,  and  of  the  premises  descending  to  the  de- 

• ,r  W,T"  fendanti  commence  his  action,  and  try  it  within  three  assizes.     The  plaintiff 

after**!*     reP,ied  (protesting  he  had  no  notice  of  the  descent  to  the  defendant,  protesting  , 

plaintiff bee  a,8°  tnat  tne  defendant  wilfully  neglected  being  admitted  tenant  of  the  oofcy- 

notiee  of    hold);  that  the  defendant  was  not  admitted  tenant  of  the  estate  till  the  IQfa  of 

Bthe  descent  October,  1776,  and  that  the  plaintiff  did,  within  six  months  after  he  was  so  ad, 
oosh  the  mitted,  commence  his  action.     Demurrer,  and  joinder  in  demurrer. 
Jmtied        *!r*r*     Where  is  the  doubt?    The  statute  says  (he  action  ia  to  be  brought 
till  long  af  wllh,J*  mx  months,  and  upon  a  feigned  issue.     An  action  is  brought  wftbmaix 
ter  that       months;  but  by  the  death  of  the  defendant  the  suit  is  abated.     Surely  it  can, 
time.*        never  admit  of  a  question,  where  the  original  action  is  to  be  brought  within 
six  months,  whether  the  revival  of  the  suit  may  be  delavod  for  a  whole  twelve. 
months.     There  might  be  a  doubt,  whether  the  plaintiff  ought  not  to  have  si* 
•  M.  M.  seised  in  fee  of  en  undivided  moiety  of  an  estate,  W   her  will,    una**   nanny 
yean  before  her  death,  devised  the  name  to  her  nephew  and  twe  nieces*  as  tenaftta  in  earn- 
mon.     One  of  her  mooes  having  died  during  her  lifetime,  leaving  »n   infant-daafbler.  M. 
M.f  by  another  will  which  she  never  executed,  devised  the  estate  lo  her  nepbewTher  sur- 
viving niece,  and   that  infant.     Upon   the  death  of  M.  M.,  her  nephew  and  sorviviag 
niece  by  deed  covenanted  to  carry  her  onexecpted  will   into  effect,  and  to  coareV  one- 
third  of  the  estate  to  a  trustee,  to  convey  to  the  infant  when  she  reached  twenty  'a&tv  •* 
to  her  issue  if  she  dies  before  twenty  one,  leaving  any,  or  otherwise  lo  iheauetvas  again  ; 
but  no  conveyance  was  ever  executed  in  pursuance  of  the  deed.     The   infant  died   under 
age  and  without  issue,  but  the  rents  were  received  by   her  trustee   for   her  net  during;  bet 
a    \u    ?  e{6Ctmen1Ll  by   th«   devisee  of  the  nephew,  brought  above  twenty  yean  after  the 
death  of  the   nephew,  but  within  twenty   years  after  the  death  of  the   infant;  h«!d,  thai 
the  ad  verse  possessioa  begun  only  after  the  tatter  event ,  and  therefore  tbat  the  edit*  was 

•     f8B    r      I LD°e  ^  Hn,ao'  6  D    &  R'  660;  ioe  8B«C.  757.    On  the  lit  4*  MaT 
1780,  A.  mortgages  his  premises  to  B.,  with  a  proviso,  for  redemption  oa  payakeat  af  the 

^Tn?T7wV\*?  °f  Noven,ber  fo,,owin*  h0«  *•«"•"««  «  poJeiion  .u*U  * 
fc  h^^  "u.e,rh,•  ditf;!ihohA8  ?."  and  heir  "nd  hii  widow  continue  in  possession  aatil  Sm 
tZ  \Ji»  ^  f# »»  1803.C.,  h*  son  and  heir,  convey,  the  premise,  in  fee,  in  181S,  tot>.. 
kJr  ihTi  -nC'  7  P™c,!lm/mon,•  ftnd*nt*r*  into  powession.  Ejectment  behig  brought 
SL  flaei  .r  *?  /  %  «h«  orWwl  mortgagee;  and  on  special  .ve+die*  f«e*%  eU&g 
the  fact  of  the  aon-pa'iaent  'of  the  mortgage  fleet*  witho.t  $a$ag  either  ah  t  "       "  ^ 


LIMITATION  -^#5  *eg*rii  the  fork  of  &d*n.  **i 

ssxmtlti  from  the  time  or  the  aHatemerrt  of  (he  suit,   But  there  is  no  pretence    f  323  1 
Ibr  more.     The  admittance  is  entirely  out  of  the  question,  being  a  matter 
only  between  the  lord  and  tenant.     What  impediment  was  thefe,  after  notice 
of  the  descent,  to  hinder  the  right  from  being  tried  in  a  feigned  issue  before 
Omittance?    Therefore  let  there  be  judgment  for  the  defendant. 

(B)  Personal  actio**.* 

1st.— Ex   CONTRACTU.f 

(A)  Assumpsit. 
1*  tn  general. 
*3abtitt  t.  Tomlihso*    E.  T.  1 6 to.   K.  li.  2  Mod.  71,      FARhiXorex  v. 
X.CB.  T.  T.  1617.   K.  B.  2  Mod.  312.      Taylor  v.  CoLfc.  E.  T.  I789. 
K.  B.  3  B.  Sl  A.  594. 
.  In  atoumptk  the  plaintiff  declared,  that  the  defendant's  testator  being  in  his  .•*««**/* jutf 
life  time,  w*   snch  a  day ,  indebted  to  the  plaintiff  in  the  sum  of  20f.  for  so  "1ITMI^* 
nnich  money  before  that  time  to  his  use  had  and  reeoived,  did  promise  to  pay  "th|*  (*£?* 
by  A.,  or  his  heir,  or  that  interest  had  been  paid  upon  the  mortgage  money;  held,  statute  of 


1st.  That,  though  there  had  boon  a  lapse  of  thirty  seven  years*  the  statute  of  limitation*  Jic, 
Ad  bar  to  the  ejectment;  and,  2d.  That  the  Ine  levied  with   proclamations,   though 


proclamations,  though 

there  was  no  entry  within  five  yeara  to  avoid,  it  did  not  conclude  the  lessor  of  the  plain- 
tiff; Hall  v.  Surtees,  1  D.  fc  R.  340;  S.  C.  5.  B.  &.  A.  687.  There  can  be  no  general 
eccapanev  of  copyhold  property,  nor  a  special  occupancy,  bat  by  custom,  or  by  the  desig- 
■%tioa  of  a  special  occupant  in  the  lord'*  grant.    Therefore,  where  a  copyhold  estate  waa 

rated  t*  A.  for  her  own  life*  and  the  life  of  ft.  with  a  grant  to  C.  for  other  lives;  an*) 
devised  the  estate  to  B.,  who  kept  possession  Tor  more  than  twenty  years;  hold,  that 
£.'*  right  of  possession  attached  on  the  death  of  A.,  and  as  no  claim  had  been  made  wite- 
ip  twenty  years,  an  ejectment  for  .the  premises  was  barred  by  the  stalote  of  limitations; 
poo  v.  Scott,  7  D.  a  R.  190;  S.  C.  4  B.  &  C.  706. 

*  The  2nd  aect.  of  slat.  21  Jac.  1.  c.  16.  ptovides,  that  all  actions  of  trespass  quar$ 
etouttnt/regif;  all  actions  of  trespass,  detinue,  action  sUr  trover,  and  replevin  for  taking 
away  of  goods  and  cattle;  all  actions  of  account  and  upon  the  cues,  other  than  such  ac- 
cents ma  concern  the  trade  of  merchandise  between  merchant  and  merchant,  their  factors 
*>r  servants;  all  actions  of  debt  grounded  upon  any  lending  or  contract  without  specialty;  all 
actions  of  debt  for  arrearages  of  rent;  and  all  action*  of  assault,  menace,  battery,  wound- 
ing or  imprisonment  or  any  of  thcin,  which  aha!)  be  sueo\  or  brought  at  any  time  after  the 
sod  of  this  pretest  session  of  parliament,  shall  bo  commented  and  sued  within  the  time 
lid  limitation  hereafter  expressed,  and  ndt  after  (that  is  to  say)  the  said  actions  on  the 
os*e  (other  thaa  for  alander),  and  the  said  action!  for  account,  and  the  said  actions  for  tres- 
pass, debt,  detinue,  and  replevin  for  goods  or  cattle;  and  the  aaid  actions  of  tresspass 
fuart  cl&u  sum  /regit,  within  three  years  next  after  the  end  of  this  present  session  of  par- 
liament, or  within  aix  years  next  after  the  cause  of  such  action  or  suit  and  not  after;  and 
fty*  said  actions  of  trespass,  of  auault,  battery,  wounding,  imprisonment,  or  any  of  them 
Wittin  one  year  next  after  the  end  of  this  present  seas  on  of  parliament  or  within  four  yeara 
sext  alter  tije  cause  of  such  actions  or  suit,  and  not  after:  and  the  said  actiona  upon  the 
esse  for  words  within  one  year  after  the  end  of  this  present  session  of  parliament, 
or  within  two  years  next  after  the  words  spoken,  and  not  after  Provided,  that  if  any 
person  or  persons  that  is  or  shall  bo  eo  til  led  to  any  such  action  of  trespass,  detinue,  action 
stir  trover,  replevin,  actions  of  account,  actions  of  debts,  actions  of  trespass  for  assault,  men- 
fesa,4mt<eryf  wounding  or  imprisonment,  actions  upon  the  ease  for  Words,  be,  or  shall  be  at 
the  tis?e  of  any  such  cause  of  action  given  or  accrued,  foil  or  come  within  the  age  of  twenty- 
ese  years,  feme-covert,  non  compss  mentis,  imprisoned,  or  beyond  the  seas,  that  thee 
asjeh  person  or  persons  shall  be  at  liberty  to  bring  the  same  actions,  so  aathey  take  the  same 
within  audi  times  as  are  before  limited,  after  their  coming  to,  or  being  of  full  age,  discov- 
ert, of  sane  memory,  at  large,  and  return  from  beyond  the  sea*,  as  other  persons  having 
are  sues  Impediment  should  have  done;  see  20  H.  8.  e.  8;  3  Ed.  1.  c.  39;  32  H.  8.  c  2. 

i  We  have  seen  the  stat  21  Jac.  I.  c.  16.  s.  3.  enacts:  "And  nil  actions  of,  out.  and  up? 
on  the  case  f  other  than  such  as  concern  the  trade  of  merchandize  between  merchant  and) 
merchant);  and  all  actions  of  deht  grounded  upon  any  lending  or  contract  without  special? 
ty,  shall  be  commenced  and  sued  within  six  years  next  after  the  cau*e  of  such  action  or 
suit;  and  the  7th  Section  provides,  that  if  a  person  entitled  to  nnv  such  actions  (see  ftac. 
4b.  Limitation,  80l.)  be  at  the  time  tho  cause  of  action  accrued  within  the  age  of  twenty? 
jam  years,  feme-covert,  non  compos  ment'a,  imprisoned,  or  beyond  seas,  he  may  sue  within 
at*;  years  from  the  time  such  impediment  shall  bo  removed.  And  the  4  Anne,  c.  16.  s.  19* 
enables  a  creditor  to  sue  his  debtor,  who  was  abroad  when  the  causo  of  action  accrued, 
within  six  years  after  such  debtor's  return  to  this  country;  see  B.  k,  C.  625.  The  act  of 
James  applies  to  all  actions  upon  a  wiitten  or  parol  contract  for  the  recovery  of  a  debt  or 
damages,  although  the  clause  be  an  order  m  a  court  of  law.  or  equity;  Bac.  Ab.  LimttotSqn, 
fit  Actions,  D.  2.  4;  Com.  710;  W.  Jones,  41%  416.  1 


MO  LIMITATION.— Of  Action;,  k*. 

the  same  when  he  should  be  thereunto  required,  and  that  the  testator  did  aoi 
in  his  life-time,  nor  the  defendant  since  his  death,  pay  the  money,  though  he 
was  thereunto  required.     The  defendant  pleads  that  the  testator  did  not  aft 
any  time  within  six  years  make  such  promise.     The  plaintiff  replies,  that  he 
was  an  infant  at  the  time  of  the  promise  made,  and  that  he  eame  not  to  full 
I  334  ]  age  till  the  year  1672,  and  that  within  six  years  after  he  attained  the  age  of 
one-and-4wenty  years  he  brought  this  action,  and  so  takes  advantage  of  the 
-proviso  in  the  statute  of  limitations,  21  Ja?.  1.  c.  16.  that  the  plaintiff  shall 
have  six  years  after  the  disability  by  infancy,  coverture,  &c.  is  removed.    The 
defendant  demurred;  because,  in  mentioning  notions  on  the  case,  assumpsit  is 
omitted.    Chief  Justice,  and  Wyndham  and  Atkyns,  Justices,  said:  thatjipoq 
the  whole  frame  of  the  act  it  was  strongly  against  the  defendant;  for  it  js/ould 
be  very  strange  that  the  plaintiff  in  this  ease  might  bring  an  action  of  debfj 
and  not  an  indebitatus  assumpsit.     But  Ellis,  J.,  doubted. 

2.  In  paiiicuar  actions, 
(a)  Account  stated. 
1.  Webber  r.  Tyrrell.  H.  T.  1669.   K.  B.   1  Lev.  286;  S.  C.  2  Saund. 
126.     S.  P.  Martin  v.  Delbo.  M.T.  1665.  K.  B.    1  Sid.  465.     $.£, 
Chievlt  v.  Bond.  E.  T.  1691.  K.  B.  4  Mod.  105. 
The  excep      An  indebitatus  assumpsit  for  1000/,  money  had  and  received,  and  also  on  an 
lt*t!  'nihe  *n*tmu/  computasscty  on  which  account  10001.  was  due.    The  defendant  pleads 
aot  extend" ln*  8tatute  of  limitations.      The  plaintiff  replies,  that  he  is  a  merchant,  and 
4o  aceoaota 9ets  forln  the  proviso  for  merchant's  accounts.    But  Twysden,  Rainsford,  and 
stated,  bot  Moreton  (in  Kclynge's  absence)  stated,  accounts  between  merchants  are  not 
ao  account*  within  the  proviso,  but  only  accounts  current,  and  Jones  at  the  bar  said,  act 
larreat;      wag  lne  constant  practice;  but  it  was  adjourned. 

2%  Cudmorb  v.  Ellis.  M.  T   1700.  K.  B   12  Mod.  579.     Sakdys  v.  Bloh-» 
well.  W.  Jones,  401;  S.  C.  1  Lev.  287.     S,  P.  Sbtirme  v.  Metrics;. 
4.     .  M.  T.  1739.  K.  B.  Com.  710.      Parrinotox  v.  Lee.  T.  T.   1677.  K. 

SSsVioaa  B.  2  Mod.  312. 

jotettled  **er  ^ur-  The  statute  of  limitations  is  not  pleadable  where  there  are  cor- 
,mataal  ae  rent  accounts;  but  if  it  were  a  stated  acoount  above  six  years  ago,  it  is  plead* 
coast;*       able.     See  Coles  v.  Harris,  Espin.  Dig.  148. 

£  325  ]  3.  Farrixoton  v.  Lee.  T.  T.  1676.  K.  B.  1  Mod.  270.     Webber  r.Tvn- 

rel.  T.  T.  1747.  K.  B.  2  Saund  127. 
'Or  if,  be  Assumpsit.  The  plaintiff  declared  upon  two  indebitatus  assumpsits,  and  a 
AroatHH1011  **"rd  "sumpsil  upon  an  inrimul  computttsset.  The  defendant  pleaded  non  as- 
4he  balance  $umPs^  *nfra  8ex  annos.  The  plaintiff  replied  that  be  is  a  merchant,  and  the 
jspon  an  ac  defendant  his  factor,  and  recites  a  clause  in  the  stat.  21  Jac.  1.  c.  16.  in  which 
count  be  actions  of  account  between  merchants  and  merchants,  and  merchants  and 
carried  Tor  their  factors,  concerning  their  trade  and  merchandize,  are  excepted;  and 
ward  and  avers  (hat  this  money  became  due  to  the  plaintiff  upon  an  account  betwixt  him 
becomasan  am*  tue  defendant  concerning  merchandize,  &c.  The  defendant  makes  an 
account  cor  impertinent  rejoinder,  to  which  the  plaintiff  demurs.  The  Court  (Scroggs,  J. 
rent.  dissent.)  held,  that  the  exception  of  the  statute  goes  only  to  actions  of  ac- 

count, and  not  to  other  actions;  and  said,  we  take  a  diversity  betwixt  an  ac- 
count current  and  an  account  stated.  Alter  the  account  stated,  the  certainty 
of  the  debt  appears,  and  all  the  intricacy  of  account  is  out  of  doors,  and  the. 
And  if  action. must  be  brought  within  six  years  after  the  account  stated.  But  by 
jhere  is  a  North.  If  after  an  account  stated,  upon  the  balance  of  it  a  sum  appears  due 
dh  be  Cr*  *°  e,tncr  of  the  parties,  which  sum  is  not  paid,  but  is  afterwards  thrown  into  a 
iween  two  new  account  between  the  same  parties,  is  now  slipped  out  of  the  statute  again, 
parties,  4.  Catling  v.  Skoulding.  H.  T.  1735.  K.  B.  6  T.  R.  189. 

thodgh  the  Assumpsit  for  the  use  and  occupation.  The  defendant,  Skoulding,  pleaded, 
!*•«"»  ©■  1st.  Won  assumpsit.  2nd.  Non  asssumpit  injra  sex  annos.  The  testator  was 
a*°abov  on  attorney  at  Hales  worth,  the  defendant  Skoulding,  and  another  partner, 
six  jeers  wno  BUQ<ered  judgment  by  default,  were  merchants,  dealers  in  spirituous 
old,  jet  if  liquors,  and  tallow-chandlers;  and  by  agreemept  pp  the  4th  of  October,  1778» 
aaj  oa*  i        •  Sea  2  Saund.  127.  a, 


LIMITATION.— A  rtganU  Uu  Form  of  Actum.  f9t 

they  hired  of  Tuthill  the  premises  in  question,  for  the  purpose  of  carrying  on  tain  or  t 
their  trade,  for  fourteen  years  and  a  half,  froun  the  5th  of  April,  1779,  at  the  «">•«»?• 
rent  of  221.  a-year,  payable  half-yearly.     Tuthill  died  on  the  28th  of  October,  ^jJJ,1^ 
1788,  and  at  his  death,  there  was  due  for  rent,  209*.  for  nine  years  and  a  half,  Temri  from 
from  Lady  Day,  1779  to  Michaelmas,  1789,  and  also  20/.  for  cash  on  account  the  present 
on  the  19th  of  October,  1781.    During  tho  time  these  arrears  of  rent  were  be- time,  and 
coming  due  to  the  testator,  the  defendants  furnishing  him  with  various  articles  in  aj*°  wilhin 
the  way  of  their  trade,  with  candles  from  May,  1779,  to  January,   1784,  tOftpm"1* 
the  amount  of  28/.  and  upwards;  and  from  August,  1781,  to  October,   1768,  ,jtfl€)  ^ 
with  liquors  to  the  amount  of  above  28/.      The  balance  due  to  his  estate* at  )Mt  item 
bis  death  was  above  171/.  .  There  never  was  any  settlement  of  accounts  be-  on  the  for 
tween  the  testator  and  the  defendants;  the  last  half-year's  rent,  and  one  or  mer  "■<"* 
two  of  the  last  articles  of  the  defendant's  bill,  were  within  six  years  before  W,"^16' 
the  plaintiff's  Writ  was  sued  out.     A  verdict  was  found  for  the  plaintiff;  sub-  it6nM  on 
ject  to  the  question,  whether  Ihe  plaintiff  could  recover  for  the  rent  that  be- the  former 
came  due  within  this  last  six  years  before  the  commencement  of  the  action,  wide  ire 
the  amount  of  the  articles  furnished  by  the  defendants  within  the  last  six  years  hereby  ta  . 
being  more  than  sufficient  to  cover  the  last  halt-year's  rent.  k®°  0Qt  of 

Per  Cur.     Where  ,!here*  is  no  item  of  account  at  all  within  six  years  before  f  iJ^lJm,# 
the   action  brought,  tho  plaintiff  will  be  precluded,  unless  he  can  bring  his  llong 
case  within  the  exception  of  the  statute,  concerning  merchant's  accounts,  r  q%6  X 
and   in   such,  a  case  his  replication  most  bring  his  case  within  the  stat- 
ute.     But  it  must  be   remembered*  that  there  the  plaintiff  is  not  barred^ 
though  there  has  been  no  transaction  of  any  kind  between  the  parlies  for  six 
years;   for,  by  his  replication,  he  insists  that  his  case  never  was  within  the 
at  a' tfte,  for  that  the  accounts  were  between  merchant  and  merchant,  &c. 
But  the  present  case  steers  wide  of  that  objection;  it  is  not  doubted  but  that  st 
promise  or  acknowledgment  within  six  years  will  take  the  case  out  of  the  stat- 
ute; and  tho  only  question  is,  whether  there  is  not  evidence  of  an  acknowl-** 
edgment  in  the  present  case?     Here  are  mutual  items  of  account,  and  we' 
take  it  to  be  clearly  settled,  as  long  as  we  have  any  memory  of  the  practice 
of  the  Courts,  that  every  new  item  and  credit  In  an  account  given  by  one 
party  to  the  other  is  an  admission  of  there  being  some  unsettled  account  be-  * 

tween  them,  the  amount  of  which  is  to  be  afterwards  ascertained,  and  any  No  actios9 
act  which  the  jury  may  consider  as  an  acknowledgment  of  its  being  an  open  lies  for  not* 
account*  is  sufficient  to  take  the  case  out  of  the  statute.     Daily   experience  «*,coantiag- 
teaches  us,  that  if  that  rule  be  now  overturned,  it  will  lead  to  infinite  injustice*  w/t*oat.A 

(6)  Accounting,  actions  for.  £3bW 

Tor  ham  v.  Braddick.  E.  T.  1809.  C.  P.  1  Taunt.  572.  lhe  8UUrt0. 

Per  Cur.    No  action  lies  for  not  accounting  without  a  demand;  hence  the  of  limit* 
statute  of  limitations  runs  from  the  time  of  the  demand  only.  tione  rone 

See  ante,  tit.  Accounting,  Actions  for  not.  ^.om  lJ|6 

(c)  Attorney's  fees.     See  oflfe,  tit.  Attorney.  d^ndlm* 

Oliver  v,  Thomas.  T.  T.   1692.  C.  P.  3  Lev.  367;  S.  C.  1  Ld.  Raym.  2.  ly. 
Assumpsit,  by  an  Attorney  for  fees  and  money  expended,  and  work  and  la-  The  tut.  of 
hour  bestowed  in  prosecuting  divers  suits.     The  defendant  pleaded  the  slat-  J*c.  applies* 
nte?l  J*c.  I.  of  limitations.     Whereupon  the  plaintiff  demurred;  and  it  was1?  an  ae 
aYfcoed  for  the  plaintiff,  that  this  action  being  by  several  counts,  only  one  of^B  hJ ln 
which  was  for  fees,  aria  the  other  for  money  laid  out,  and  labour  and  pains  in  ftr  hi/fbcn 
the  prosecution^  the  statute  was  not  pleadablo  to  that  count,  which  is  for  fees 
only,  because  it  arises  upon  matter  of  record,  viz.  his  being  attorney  of  re- 
cord.    But  the  Court  heltf,  that  the  statute  was  pleadable  to  the  count  for    i  357  t 
fte*;  for  the  fees  were  not  Of  record. — Judgment  for  the  defendant. 

(c!)  Bills  and  ndUs. 
Renew  v.  JLkto*.  H.  1\  1687.  K.  B.  Carth.  3.  226,  Oliver  v.  Thomas.  "™ -taint* 

T.  T.  1692.  K.  B.  3  Lev.  367.  JlieVu^ 

Assumpsit  on  a  bill  of  exchange  by  the  indorsee  against  the  drawer.     Plea,  biiu  0f  ex 
*  And  by  the  ftat.  3  and  4.  Anne,  actions  on  promissory  notes  nhist  be  commenced  with-  chioge.* 
ia  til  year*;  9'Satmd.  129. 


ttt  UmXAriOS.-^C?  Action*,  sk 

kssumpsti  super  se  infra  sex  amo*,  $c.  The  plaintiff  demurred  to  this  pkaf, 
Supposing  a  bill  of  exchange  to  be  a  specialty,  and  so  not  within  the  statute  of 
limitations;  but  the  Court  was  of  another  opinion,  that  it  was  a  good  plea.— * 
Judgment  for  the  defendant.      See  ante,  tit.  Bills  and  Notes. 

(t)   Wages  of  seamen* 
S.  Hyde  v.  Partridge.  M.  T.  1705.  K.  B.  2  Ld.  Raym.  1204.  I*u  ▼/ 

Jones.  M.  T.  1703.  K.  R  6  Mod.  26. 
Although        The   case  was  a  suit  commenced  in  the  Admiralty  Court  for  a  seamen V 
1  r%a itajBte»  waSes»  ana*tne  defendant  pleaded  the  statue  21  Jac.  of  limitations,  and  that* 
1  c  is         *  contract  was  made  above  ten  years  before  the  suit  commenced, 
was  not  Holt,  C.  J.,  took  an  exception  to  the  plea,  that  it  was  said  die  contract  was 

pleadable    made  above  ten  years  before  the  suit  commenced,  which   was  not  material/ 
to  a  suit  in  for  the  cause  of  action  did  not  accrue  by  the  contract,  but  by  the  determine*-' 
theAdmi    tion  of  the  voyage,  and  it  did  not  appear  when  that  was,  for  that  might  have' 
rahy  for     i,een  w;thjn  six  years  before  the  suit  commenced,  though  the  contract  wasf 
WW*11  yet  ma(^e  *°  I°nS  before,  and  wages  are  not  due  till  the  determination  of  the  roy- 
the  4  Ann.  agc>  whensoever  the  contract  is  made,  and  therefore  the  plea  ought  to  have 
e*  16.  e.  17,  been,  that  the  voyttge  determined  above  six  years  before  the  snit  commenced.; 
maybe  2.  EwehV.  Jones.  M.  T.  1703.  K.  B.  6  Mod.  26. 

pleaded  ft  waj  moved  Aft  a  prohibition  to  the  Court  of  Admiralty,  to  stay  a  soil  for 

AaiTaliho''  sea*men'g  wages.  The  contract  was  upon  land  and  the  suggestion  was,  thai1 
<he  ooert  6f  ^ey  Ponded  the  statute  21  Jac.  c.  16.  of  limitations,  and  that  the  Admiralty 
Admiralty  rejected  their  plea.  It  was  said  it  was  an  indulgence  to  suffer  seamen  to  sue* 
refuse*  to    in  the  Admiralty  for  wages;  for  in  the  time  of  King  Edward  the  Third,  — u" 


they  shall  onty>  *n  which  case  (his  plea  had  been  good,  and  is  it  not  hard,  by 

not  be  pro1  genfce  to  them,  to  have  defendant  barred  of  his  just  plea?  and*  this  was  what 

hibited  stack  with  the  Court,  and  they  said  that  this,  being  a  statute  barring  of  right,' 

from  pro  ol^t  to  be  taken  strictly. 

J2J^J2[m  3.  Ewer  v.  Jones.  T.  T.  1703.  K.  B.  2Ld.  Baym.  986. 

r  3^3  -I  Per  Cur.     The  statute  of  James  does  not  extend  to  suits  in  the  AdiniraJtyr 

Nor  does  Court  by.  the  words  of  it,  and  it  shall  not  be  taken  by  equity.     The  statute  isj 

the  statute  not  pleaded  in  a  suit  of  Chancery,  nor  in  the  Ecclesiastical  Court  .for  a  legacy;* 

bar  what  nor  in  a  suit  founded  ort  a  particular  custom,  as  a  writ  de  rcUiofiabiR  parte  bd* 

is  merely  narum. 

Admiralty  >•*•  «  general^ 

Conn,  *  The  stat.  Anne,  6. 16.  s.  17.'  eriaets,  that  suits  and  actiofajn  the  Coort  of  Adulrelitjy 

for  seamen's  wages  shall  be  commenced  within  six  years  next  after  the  cause  of  action  inV 
os;  but  if  the  party  be  a  minor,  or  femo  covert,  or  one  imprisoned)  or  bftyoad  teas*  tt  shall 
be  brought  within  six  years  next  after  attaining  age,  being  discovert,  of  sane  memory,  re-' 
leased,  or  returning  from  sea. 

f  There  is  no  statutory  limitation' ns  to  the  commencement  of  on  action  upon  a  deed;  ana 
as  covenant  is  only  sustainable  oh  instruments  und*r  seal,  it  follows  that  an  action  of  cove-" 
nnnt  may  be  brought  at  any  period,  after  .a  breach  of  the  covenant  has  been  eVuMnitted;  if 
the  common  law  presumption  In  favour  of  performance  did  riot  arise  after  the  Japs*  of  twe*V 
fy  years.  Wish  respect  to  covenants  ferine  payment  of  money,  it-is'  clearly  settled  thai  thy 
same  rules  are  Applicable  a§  those  which'  apply  to  the  presumed  psymept  of  bonds;'  see 
Ante,  tit.  Bond. 

|  The  stat.  of  Jac.  expressly  directs',  that  actions  of  detinue  shall  be  brought  within  six 
yours  next  after  the  cause  of  action  accrued. 

$  The  Statute  of  Limitations  as  we  have  see*,  only  extends  t*  actions  of  debt  fou*de4 
upon  any  loan  or  contract,  without  specialty.  This  of  course  excludes  bonds,  and  all  debt*) 
secured  by  deed;  but  it  is  now  an  established  rule,  that  after  a  lapse  of  twenty  years  without 
payment  of  interest,  or  other  acknowledgment,  payment  shall  be  presumed;  and,  though 
this  is  only  a  circumstance  for  the  jury  to  found  a  pfristimption  upon,  as  it  is  a  prosomptioo 
universally  applied,  it  is  in  a  groat  measure  attended  with  the  same  effect  as  an  absolute 
bar.  A  smaller  period  of  time  may,  in  conjunction  with  other  circumstances,  such  as  set- 
tling another  account  in  the  intermedintu'time,  without  talcing  notice  of  the  particular  de- 
mand, be  sufficient  to  induce  a  prosumption  in  the  particular  cue;  see  Oswald  v.  Leigh,  1 
T.  ft«<2?0f>  and  atito,  tit.  stood*    li  is  a  general  rule  that  a  person  shall  **t  be  allowed  t*v 


LIMITATION. —A  rtgard$  the  Form  of  Action.  ttt 

Clabke  t.  Figis.  M.  T.   1817.  N.  P.  3  Stark.  934.  A  warrant 

Abbot,  J.     1  am  of  opinion  that  a  warrant  of  attorney  ia  not  a  specialty  °r  ■Mersey 
•jrithin  the  statute.  *  ■* *  •»• 

(«  1)  Awards.  ite. 

Hodgson  v.  Harris.  T.  T.  1668.  K.  B.  1  Lev.  273;  S.  C.  1   Sid.  415.  Debt  eaaa 

Debt  on  an    award.    Plea,  statute  of  limitations.     On  which  the  plaintiff*****  "J 
demurred;  because  it  is  not  a  debt  upon  a  contractor  lending,  within  the ,"* *"*k 
words  of  the  statute.     To  which  it  was  answered,  that  the  submission  to  the    °     ^^ 
award  b  a  contract  to  pay  the  sum  awarded;  and  cited  3  Cro.  600.  Bowyer 
w.  Garland.    The  Court  inclined  to  the  opinion,  that  it  was  not  within  the 

■utute-  r  323  1 

(c\)  Copyhold  fine.  tfordebi 

Hodgson  v.  Harris.  T.  T.  1668.  N.  P.  1  Lev.  973;  S.  G.  2  Saund.  67.  a.  for  i  copy 

Twysden  said,  that  debt  for  a  copyhold  fine  had  been  adjudged  not  to  be  hold  fine. 
within  the  statute  of  limitations.  The  stetate 

(/  1)  Rent.  •?  IUnjto 

1.  CuriTV.  Jackson.  T.  T.  1824.  Ex.  M'Clel   49a.  DoTawST 

The  Court  held;  that  the  statute  of  James  did  not  bar  the  demand  of  a  to  a  rani 
cent  charge.  chart*. 

2.  Leigh  v.  Thornton.  T.  T.  1818.  K.  B.   1  B.  &  A.  625.  And  the  act 

The  question  was,  whether  the  statate  of  limitations  was  a  good  defence  to  J*  *  8*°* 
an  action  by  a  landlord  for  rent,  against  one  who  had  once  been  his  tenant  J*,1^0  J* 
from  year  to  year,  but  who  had  not,  within  the  last  six  years,  occupied  the  iand°or/for 
premises,  paid  rent,  or  done  any  act  from  which  a  tenancy  could  be  inferred,  root  again* 
although  the  tenancy  had  not  been  determined  by  a  notice  to  quit?  ono  who 

.  Per  Cmr.    If  the  interest  in  these  premises  had  devolved  upon  the  defen-  j™j  •**• 
dant, as  executor,  and  he  had  been  sued  in  that  character,  he  would  only  be  ????  ^2L 
liable  to  the  extent  of  his  assets.     If  he  is  charged  as  assignee,  the  answer  ratte 
is  that  he  is  liable  in  that  character  only  in  respect  of  his  privity  in  estate,  year,  bet 
and  that  his  obligation  has  ceased  by  his  getting  another  party  to  accept  the  who  had  . 
premises,  whereby  the  latter  became  liable  in  that  character.     If  he  is  char*  not  wn*JP 
ged  ss  tenant,  then  the  answer  is  that  during  the  lent  six  years  he  never  oc-lh*  >Mt 
cupied  the  premises,  or  did  any  act  to  make  himself  liable  as  tenant;  conse-  pSubo** 
fuently,  that  the  plaintiff's  cause  of  action  did  not  accrue  within  that  time.       promisee, 

2d.— Ex  Delicto.  U»°  1 

jt  »  pud  the 

a.  Case,     1.  Jn general*  rant,  or 

II    Trespass.     1.  In  general^  doaa  any 

SOt  frOOH 

stake  evidence  for  himself;  but  it  haa  boon  held  that  an  indorsement  of  tbe  payment  of  in-  TL*^  ainlsr 
laraat  upon  a  bond  made  tan  jean  before  the  presumption  attached,  ought  to  be  left  to   the  .     J*    ^ 
Jury  to  deeid 3  whether  it  waa  made  with   the  privity  of  the  obligor;  on  the  other  hand,    ^fiJI 
Where  tbe  indorsement  waa  made  after  the  expiration  of  twenty  yean,  the  evidence  waa  re-  |£V    "• 
jeeted  aa  inadmissible,   ood  tbe  Chief  Jnatioo  made  tbe  distinction,  manifestly  founded  in  V/w-j  not 
good  some,  that  in  tba  preoeding  case  the  indorsement  was  admitted,  because  it  appeared  ^       .  * 
to  have  been  made  at  a  time  when  itco'ild  not  hive  been  thought   necessary  to  encounter •  .     . • 
thepresomption;  Searie  ▼.  Harrington,  2  Stra.  826;  2  Lu\  Raym.  1370;  Tamer  v.  Crisp,  t "  !£.  to 
Stra.  897.     Oar  courts  of  equity  have  in  most  instances,  adopted  the  presumption  of  a  de-  IlojJct  ?° 
stand  having  boon  aatisned,  a  right  extinguished  after  a  lapse  of  twenty  years,  provided  4s11* 
aVere  are  no  intaasjaadiate  seta  by  which  tbe  presumption  is  repelled.    The  moat  eovamon 
application  of  this  principle  ia,  that,  after  a  person  to  whom  an  estate  has  been  conveyed  by 
mortgage  has  been  twenty  yeara  in  possession,  without  rendering  any  account,  tbe  eejuity  or 
redemption  shall  be  held  to  hive  been  released  or  abandoned;  but  if  there  are  any  acts  with- 
in the  twenty  years,  admitting  tho  relative  characters  of  mortgagor  and  mortgagee,  tbe 
preerapqbftu  destroyed,  aad  the  same  can  only  be  computed  from  the  laat  act,  which  ia  «• 
dicatitaoiraticfi  an  admission. 

*  Tbo-jtlea  of  the  statute  of  limitation*  is  not  guilty  within  two  yeara  in  an  actio* 
for  rerjvat  alondor,  action ible  in  itself,  1  Sid.  85;  or  within  six  years,  in  any  oth#r  action 
on  th£:6ase.  • 

t/rbe  plea  of  tbe  ststote  of  limitatione,  with  respect  Co  trespasaea  to  persons,  le  that 
ftbe  defendant  waa  not  guilty  within  four  years;  and  in  reapect  to  pergonal  and  real  property 
jsMjrnjhy  within  sis  years:  $1  Je*  1.  o.  fa.  %A  6  Eaau  390. 


f84  LIMITATION.— Of  Actions,  ke. 

II.  RELATIVE  TO  THE  TIME  WITHIN  WHICH  ACTIO*** 
MUST  Bfc  BROUGHT,  AS  REGARDS  THE  PARTIES  TO 
THE  ACTION. 

(A)  By  and  ahainft  thx  kino. 
Tas  king  l.  Lambert  v.  Taylor.  E.  T.  1815.  K.  B.6  D.  &  ft.  188. 

*****}*$  Assumpsit  against  executor's  declaration  stated,  that  the  testator,  at the) 
5JJ3at3i  tJmo  ofnis  deat">  was  tasted  to  T.  Y.  mSOO/.  and  interest  upon  a  orowiseo- 
jt  ttot^r^  ry  note-  That  after  the  death  of  T.  Y.,  the  note  being  unpaid,  ft  was  fifcmeV 
red  then  before  the  coroner,  upon  view  of  the  body  of  T.  Y.,  then  lying  dead,  bjr  fftaf 
bj«  oaths  of  lawful  men,  that  T.  Y.  xvnafrlo  de  se,  jmw/  pate!  per  recordkm  oTtbeT 

inquisition;  by  reason  of  which  inquisition  and  feiofly,  T.  Y.  forfeited  the? 
note,  &c.  to  the  King.  That  the  King,  by  grant  under  his  sign  manuel,  a#- 
signed  the  note  to  plaintiff,  as  mentioned  in  a  certain  other  inquisition, 
and  delivered  the  note  to  plaintiff,  of  which  defendants  after  testator's  death 
hrA  notice.  Breach,  non-payment,  either  by  testator  or  defendants.  Pfeee, 
1st.  Testator  non  assumpsit;  2nd.  That  the  note  became  due  and  payable  td> 
T.  Y.  during  his  life,  and  the  ratines  of  action  did  not  accrue  to  him  within 
sit  years  before  exhibiting  plaintiff's  bill,  and  issue  thereon;  3rd.  JVui  ltd  re- 
cord of  the  coroner's  inquisition,  and  issue  thereon;  4ih4  That  there  waa  no 
such  grant  as  plaintiff  alledged.  The  second  issue  was  found  for  the  defen- 
dants, and  all  the  others  for  the  plaintiff.  On  motion  to  enter  judgment  lor 
the  plaintiff,  non  obstcnitt  veredicto  the  Court  held,  1st.  Thr.t  the  ftfe*  ef  the 
Statute  df  limitations  was  had,  for  not  showing  that  T,  Y.'s  right  "of, action  wlnj 
barrel' by  the  statute  at  the  time  of  his  death*  2nd.  That  the  King  not  beteg 
named  in  the  statute  was  not  within  its  operation;  3rd,- That  the  plea  confess  i 
*d  a  cause  of  action  in  T.  Y.,  which  passed  from  him  to  the  crown,  asidfrem 
th/cfown  to  the  plaintiff,  and  did  not  allege  sufficient  matter  in 
Ergo.  Plaintiff  was  hot  entitled  to  judgment  non  obstante  veredicto* 
|  331  ]  '  2.   Rf*  v.  Morrall.  T,  T    1818.  Ex.  6  Price,  94, 


bales  whereupon  the  present  scire  facias  issued.     The   defendant  pleaded 

ero«|a  *,     statute  of  nmitations,  (SI  Jac.  1.  c.  16.  s.  3.)  that  the  supposed  debt'  was  wot 

fftiaif  tht   grouridffd  upon  any  specialty,  and  that  the  same  was  not  contracted,  ataTdnt 

b*H^ihii   not  accroe''nere  l0  ,ne  crown  debtor,  at  any  time  within  six  years  next  before 

toad*  af*  the  ^cafn  °^tne  rrown  debtor,  or  the  teste  of  the  writ  of  diem  chnmt  exiremmn. 

arown  debt  The  Attorney  Generar  demurred  ,     Per  Cur.     It  has  been  urjred,  that  the 

ot,  whjcii    statute  of  limita  ions  does  not  bind  the  crown,  and  that  proposition  properly 

hMbeea«ai  understood  is  true;  that  is,  the  crown  is  certainly  not  bound  by  the  statute,  »e 

*£*-&  "^  as  tfcat^  it  might  be  pleaded  in  bar  by  its  immediate  debtor.     But  in  this  case 

ande? #•     !^e  c'al*m  0f*  (.ne  crown  is  only  a  derivative  right,  and  therefore  it  must  stand 

inqaWipe  ta  ,De  8an»p  situation  as  its  principal.    This  plea  would  have  been  a  bar  to  the 

fapreroj*  creditor's  claim,   and  so  it  would  by  an  action  by  his  executor  or  adirinistra- 

titeprocejf  tor,  and  the  crown  can  have  no  better  right  than  its  original  creditor  or  trie 

*«  r'    representative.     It  has  been  said,  that  this  plea  admits  the  debt.      Re  ft  so; 

ttjll  it  is  only  an  admission  of  the  existence  of  the  original  debt;  and  to  theft 

the  plea  is  as  much  a  bar  as  if  a  release  had  been  pleaded  and  given  in  evt* 

detfee;  yet  that  also  would  have  admitted  the  original  debt,  but  it  would  hate 

barred*  the  'clwm.-     Then  it  was  contended,  the  crown  was  not  obliged  to  re^ 

ply;  but  certainly,  if  a  release  pleaded  could  be  shown  to  be  fraudulent  at 

must  be  replied  \<%  if  the  fraud  could  not  be  proved;  there  is  no  other  node 

of  avoiding  a  bar,  whether  it  be  a  release  or  a  positive  statute.     The  cases 

which  have  been  cited  establish  that  executors  havo  a  runt  to  sue,  altnongh 

the  statute  may  have  run;  that  is  so,  where  an  action  had  been  broughtby 

the  testator  within  the  six  years;  but  otherwise,  executors  have  no  right  fa? 

sue,  for  the  statute  is  a  complete  bar.     Even  in  the  former  case  tbev  have 

te?  JSS;    .*?  *?*  on  the  Prmcipfe  of  «n  action  being  brought  within  rise*, 
Wfrca  their  right  has  actruei,  toft*  pertiitted  ty  ^^t^^^S 


LIMITATION.  -A  rtgwU  (he  Parties  to.  «* 

afmrtiniT  o4  tW  act  adopted  by  the  courts,  that,  when  a  suit  thai  harar  tee* 
cojaoeenfeefl  io  tiaia  ahaJi  happen  to  abate  by  the  death  of  the  party,  hia  repre- 
sentative shall  have  a  reasonable  time  to  revive  the  proceedings.  An  objec- 
tion was  made  to  the  form  of  this  plea;  but  we  think  ft  right  in  point  of  form. 
That  objection  appears  to  be  founded  on  a  notion  confounding  the  seizure  of 
tlris  debt,  which  is  the  case  of  goods  seized  under  an  extent,  where  the  party  — 
who  comes  in  to  claim  must  make  title  in  himself,  to  give  him  s  right  to  con-  JT  399'] 
list  the  crown's  proceedings.  £*•  *?** 

(B)   s)t  AND  AGAINST  rKERS  AND  MftMBr.ltS  OF  FARMAMKlfT.  miftDer  *f 

I.  Hall  v.  vYybcr*.  T  t.  .1689.  K.  B.  1  Show.  99.  primmest 

l*e*€rre^ory,  J.     In  the  case  of  S  r  George  Bynion  v.  Evelyn,  the  statute  will  not  pre 
wf4imitat  ions  was  pleaded;  replication,  that  the  defendant  had  privilege  of  vent  the  o*p 
piuitartiei*,  which  the  Court  held  did  not  avoid  the  statute.     And  judgment eraifcin  of 
was  gives  for  the  defendant.  w£nT 

(£)  Br  and  against  exec otors*  actios  ie 

f    Kinset  v.  Hetward.  H.  T.  1697.  C.  P.  1  Ld.  Raym.  434.  brought 

P&  Car.     if  a  writ  he  brought  within  six  years,  although  it  be  discontind-  within  fW . 
od  by  death,  $c.t  and  the  six  years  expired,  yet  the  statute  of  limitations  will  iiin#of  the 
ttotbe  a  bar  if  another  action  be  commenced  in  a  reasonable  time;  and  a  year  JJJJJJJJ^ 
aftoJl  be  said  reasonable  time.  ^  abates/ 

3«  Lbthbridge  v.  Chapman.  15  Vin.  Ab.  103.  a  gecoada* 

•  ■  By  a,  clause  in  the  statute  of  James,  it  is  enacted,  that  if  judgment  be  given  tion  mast 
lor  the  plaintiff,  and  reversed  by  error,  or  the  judgment  be  arrested,  or  if  the  be  broeght 
defendant  be  outlawed,  and  the  outlawry  be  reversed;   in  all  such  cases  the  within «•* 
part/*  plaintiff,  bis  heirs,  executors,  or  administrators,  aa  the  case  shall  w-JJJJJ^ 
quire,  may  commence  a  new  action  or  suit,  from  time  to  time,  within  a  year  fonlt6€tt 
after  suck  judgment  reversed,  or  such  judgment  given  against  the  plaintiff,  or  month.  * 
%  outlawry  reversed,  and  not  after;  but  within  a  year  after  the  testator's  or  in- held  to  be* 
testate's  death,  to  reviye  a  suit  commenced  by  the  testator  or  intestate.    This  rsasoasbhi 
indulgence  was  extended  to  fourteen  months,  after  an  intestate's  death,  1T1JL  M 

3.  Wilcocr*  v.  HtTGOiNS.  T.  T   1731 .  K.  B.  Stra.  907.  .dmioieira 

Case  by  the  executor  of  the  executrix  of  G.  W.  agaiost  the  defendant  on  a  t0r  testing 
promissory  note,  dated  30lh  of  July,  1719.    The  defendant  pleaded   oiiod  bi*setioii.t 
<om*mdio*ismm4ccr€vti  i^ra«e«  oniioi;  the  plaintiff  replies,  that  the  first  Where ts 
executrix,  Trin.  1 1  Geo.  1.  sued  out  a  hill  of  Middlesex  against  the  defenda^gg^ 
MtartaMe  Mich*  nqutn.;  on  which  there  was  a  continuance  by  turn  mitit  6r»-  ^  ^^ZU 
«%  sodanoii**  was  taken  out,  returnable  in  Hilary  term  following;  before  rT-ol0t4. 
wh^ch  the  executrix  died,  and  made  the  plaintiff  her  executor,  who  in  Mich-  baHestato* 
Selena*  total,  3  Geo:  2.  sued  out  a  lalUal  against  the  defendant,  with  intent  to  died:  before 
declare  against  him  as  above,  which  he  accordingly  did,  and  concluded  withJ^ijean 
an  eaermeat,  that  the  cause  of  action  accrued  within  six  years  before  suing  t^  J 
tutth*  Jferst  bill  of  Middlesex.     To  this  the  defendant  demurs;  and  after  wv-"^ 
oral  arguments  it  was  held  that  the  replication  was  ill,  there  being  four  y****Jlh9eiumot 
between  the  death  of  the  first  executrix  and  the  proceeding  by  the  now  plaintiff,  n<a\on  nav 
feat  the  most  that  had  been  ever  allowed  was  a  year,  and  that  within  the  equi-  ing  expired 
ty  <&  the  proviso  in  the  statute  which  gives  the  plaintiff  a  year  to  commence  a  V«»»W 
uw  action  where  the  judgment  is  arrested  or  reversed;  hut  they  said  they  " £"JJ™ 
would  not  go  a  moment  further,  for  it  would  let  m  all  the  inconveniences     ^^ 
which  the  statute  was  made  to  avoid.     Indeed,  if  the  second  executor  hatfliw  MBl 
boon  retarded  by  suits  about  the  will  or  administration,  and  he  had  shown  that  meBC* 
in  pleading,  it  would  have  been  otherwise,  because  then  the  nrglect  would  meat * 
brro  bl^counted  for.     And  wherever  a  suit  is  allowed  to  be  continued  by  i*  — . 

•Ay  stoats*  21  *«*.  I.  e.  10.  *.  4.  it  i»  provide!,  that  if  judgment   be   si/en  for  J*.  •*«<* 
rfemb*  sndntvenod  by  error,  and  t»m  judgment  be  arretted;  or  if  *•  *£*™*°*  £Eb2*K2* 
l^andtbetootlawrj  reveled,  the  {dam tiff,  hi*  beir, ,  executor.  ^^Xm^^ -^^ 
commence  a  new  action  or  suit  from  time  to  t,me,  within  a  ywr  after  eurf  judgment  given  WitWwstT 

m  "' aW,7he7.Vr six  year*  have  expired,  and  no  action  ha.   ^^X$£j^E^ 
■  a  W*  rod  the  executor*  end  administrators  cannot  *y  any  action  ttoleai  »'uWrt»»f 


f  But  where 
StoetstlftU 

*)  Posfltau. 


*Mf  LIMITATION.— Of  Acton*,  *#. 

journey's  account*,  it  most  be  a  recent  prosecution,  6*  Co.  Spencer's  cn*6£ 
trix,  on  the  which  this  can  never  be  said  to  be.     Per  Cur.    Judgment  for  the  defends*!. 
•Utile  or  limitation!  being  pleaded  the  Court  hrld  the  plaintiff  barred,  and  that  he  ongfct  to  have  cms-' 
jaeneod  his  action  within  a  year  after  her  death. 

4.  Hickman  v.  Walker,  M.  T.  1737.  C.  P.  Willes,  27. 
When  die  Action  on  the  case  on  several  promises,  all  laid  to  be  made  fo  the  testator 
statute  of  in  his  life-time,  with  a  protest  of  the  letters  testamentary.  The  defendant 
limitations  pleads  non  assumpsit  generally,  and  also  that  he  did  not  promise  within  six 
is  pleaded  Tear8  before  the  obtaining  of  the  original  writs  of  the  plaintiffs  in  manner  and 
tiojobro't  *orm  as  the  plaintiff*  complain  against  him.  The  plaintiffs  reply,  that  the  orig- 
bj  an  exeo  »nal  wr*t  was  we^  out  on  the  2°th  °f  May  last;  and  that  within  six  years  before 
ator  on  a  the  day  of  obtaining  thereof,  that  is  to  say,  on  the  1st  of  October,  1731;  ta*> 
promise .  letters  testamentary  aforesaid  were  duly  granted,  &c,  by  which  the  said  no* 
made  to  his  t ;OD  0f  tne  plaintiffs  accrued  to  them  within  six  years.  The  defendant  de- 
tbelu?'  tours,  and  assigns  for  cause  that  the  plaintiffs  have  not  directly  and  positively 
years  are  Alleged  that  the  cause  of  action  in  the  declaration  mentioned  accrued  within 
computed  six  years  before  the  suing  forth  of  the  original  writ,  so  that  no  issue  can  be 
from  the  joined  thereon;  and  for  that  the  replication  is  uncertain, 
time  when  p^  Cur.  We  are  of  opinion  that  the  replication  is  not  good,  for  the> 
of  aefion  a  *'me  °*  ^m'tat'ons  must  DO  computed  from  the  time  when  the  action  first  ac- 
rose,  and  crue<^  to  the  testator,  and  not  from  the  time  of  proving  the  will,  The  proving 
not  from  of  the  will  gave  no  new  cause  of  action,  and,  therefore,  the  time  of  proving 
ibe  time  of  the  will  is  perfectly  immaterial, 

4>kU,DikI  6-  Hatward  v.  Kinsey.  M.  T.  1700.  K.  B.  12  Mod.  573. 

of  tbewtll!     Per  CtLr'     S"PPose  the  intestate,  after  action  brought,  had  died,  within  the 
If  an  in  tea  8'x  year8»  so  as  tne  administrator  had  convenient  time  to  bring  the  actiotf 
fate  dies      within  the  six  years,  and  that  he  does  not  do,  but  brings  it  after  the  six  years, 
within  six   that  will  not  help  him. 
years-  and  the  administrator  had  time  to  bring  an  action  within  six  years  and  does  not,  tfcestatate  will 

*fU334  1  6-  Elstob  ▼•  Thorowgood.  T.  T.    1796.   K.  B.   Comb.  428.      Elstob  t. 

1  J  Thorowgood,  M.  T.  1796.  K,  B.  I  Ld.  Raym.  283. 

An  adminis  Indebitatus  assumpsit.  The  defendant  pleaded  non  assvmpmt  infra  sear  ****#. 
trator  du  The  plaintiff  replied,  that  €.  G.  was  execntor  to  J.  £.  durante  mtnore  sUsh 
rants  mi  u  of  the  plaintiff,  and  that  he  sued  out  an  action  within  six  years,  *c. 
nore. mtate agamst  the  defendant;  and  that  pending  the  action  the  plaintiff  eeme  of 
action  pend  B8e>  and  bought  this  action  by  journey's  accounts.  The  defendant  de- 
ing  which  murs;  and  after  several  arguments  at  bar,  it  was  resolved  by  the  Court,  let. 
the  statate  That  if  C.  C.  had  been  administrator  to  J.  £.,  durante  mtnore  mtate  of  the? 
ef  limit*  plaintiff,  and  had  brought  an  action,  pending  which  the  plaintiff  had  come  of 
snTbTd^M age'  he  cou,d  Boi  httve  co*tinued  that  by  journeys' accounts,  because  lie 
the  next  ad  WOU,d  "0t  have  Come  in' in  prhrit^  to  Charle»i  but  he  ««<*  claimed  immediate* 
atniatrator  v  from  the  ordinary;  and  in  such  case  the  statute  of  limitations  would  have 
it  barred:  been  a  bar  to  the  plaintiff,  as  k  was  adjudged  in  a  case  in  this  court  about  four 
semb.  alt  years  ago,  where  an  administrator  brought  an  action  upon  the  brink  of  the 
JfJ;"  ew  years,  and  pending  that  died;  upon  which  the  next  administrator  de  bam* 
If  A  dies  ^  brought  another  action;  in  which  the  statute  of  limitations  being  pleaded, 
^  intestate,  ****  pWntu?  replied,  and  showed  all  the  special  matter,  how  the  former  adurin- 
and  the  ad  wtrator  brought  an  action,  &c;  and  it  was  adjudfced  that  that  couW  not  aid 
Sinistra      him,  because  he  did  not  come  in  in  privity  of  the  former  administrator. 

totctnV  7#  CuRRT  v'  Steveks-  H T-  1673-  *  B.  Comb.  311.  Salk.  421.  Carth.  335. 
mined  re         a  .    -  Skin.  655. 

one  and  a  ~JU9"Vmi  for  mon«7  received  by  the  defendant  to  the  use  of  the  p'aintiftV 
stranger,  rs  *  he  defendant  pleaded  quod  causa  actionis  non  acerevit  infra  sex  arnnos.  The 
eeivmg       plaintiffs  replied  that  the  party  died  intestate  (all  die,  and  that 


STStata  w?fl  'STi^L1^.  'uch  Virn*'  and  ,hen  »<*™«»i«'««on  «..  committed  to  lb* 

inn",  U.     tf J^ACT     ^'ng  t0.,h*  cou'"^J,;  «nd  the  defendant  demurred. 

gnm-i  to       **0,,»  ""•  J-     ""-"  the  plaintiff  in  hi,  replication  ought  to  have  concluded 

*    7mm    io?** rSS'ftS adt^*'?1™  "..'committed  toT.  *  j  for  if  one  d* 
wteatale,  «od  fir*t  admujfcration  i,  committed  to  oo*,  and  a  rtranpr  rec«ivM 


UMITATION  .^-Jk  regard*  the  Partes  to.  S97 

inoney,  and  then  administration  is  granted  to  another,  the  six  years  shall  hccoBnted 
accounted  from  the  first  administration;  as  where  a  man  of  full  age  hath  right  from  lb# 
of  entry,  and  dies,  leaving  an  infant,  the  time  shall  run  on.  tint  admin 

8.  Murray  ▼.  East  Iwdia  Company.  M.  T.  1821.  K.  B.  5  B.  fc  A.  204.    knration. 

The  declaration  stated  the  drawing  of  certain  bills  of  exchange  and  their   [  335  J 
acceptance  after  the  death' of  the  intestate,  the  granting  of  the  letters  of  ad-  ■■  «  *« 
ministration  to  the  plaintiff,  the  defendant's  liability,  &e.;  and  the  defendants  ^■jJjJJJ 
pleaded  that  the  cause  of  action  did  not  accrue  within  six  years;  to  waich  the  lor  1JK)p  a 
plaintiff  replied  generally,  that  it  did  accrue  within  six  years.     The  Court  hill  of  ex 
held  that  the  replication  was  good.  change  pay 

able  to  the  testator,  bat  accepted  after  hia  death,  the  atalate  begins  to  ran  from  ike  time  of  granting 
the  leltata  of  administration. 

(F)  By  and  against  parties  outlawed.4 

(G)  By  and  against  infants.!  Tha  atalate 

(H)   Br    AND    AGAINST   HUSBAND    AND   WIFB.£  °.f  l»»ita 

(I)    BY   AND    AGAINST  BANKRUPTS   AND    THEIR   ASSIGNEES,  ImBereaa 

1.  Gray  v.  Mondez,  M.  T.  1735.  K.  B.  Stra.  556.  -ItaadiL   a 

The  Court  held  that  bankruptcy  did  not  hinder  the  running  of  the  statute  bankrupt* 
tof  limitations,  ey. 

2.  Ashbrook  y.  Manby.  M.  T.  1687.  K  B.  Comb.  70.  And,  there 

Case  by  the  assignee  of  the  Commissioners  of  bankrupts.     The  defendant  for*  in  a 
pleaded  non  a$$umptit  infra  ttx  armo*.     It  was  said,  the  assignment  anc  promise  •■ll  ky  *• 
which  give  a  new  cause  of  action  are  within  the  six  years,  and  the  assignee  *X°va»ri 
•hall  have  a  new  six  years.     Per  Cur.     The  six  years  shall  be  accouated  from  m  ealcehi 
the  original  cause  of  action;  and  the  new  promise  is  but  a  fiction  in  law.  tad  from 

&  Quantocky.  England.  £.T.  1769.  K.  B.2  Blac.  Rep.  702;  S.   C.   5theorigme| 

Burr.  2628.  •*■•»  of 

jflttamptif,  laid  in  declaration  to  have  been  made,  on  the  2nd  of  April,  1768.  tyk^*  tha 
On  the  general  issue  it  appeared,  that  G.  £.,  a  trader,  &c.,  was,  in  August  g^ate  baa 
1761,  indebted  to  Quantock  and  others,  upon  simple  contract,  to  the  amount  incurred  % 
of  300/.  and  upwards.     On  22nd  of  September,   1761,  he  was  arrested  by  gainst  peti 
one  French,  for  33/.  and  remained  in  custody  till  July,   1762,  after  which  he  Zoning  oro 
remained  privately  in  England  for  a  fortnight,  but  was  seen  by  several  of  his  |jilor  ■  d5j|* 
creditors.     He  then  retired  to  Guernsey,  but  returned,  and  appeared  publicly,  f  °<^i  -i 
about  the  beginning  of  1766.     It  did  not  appear,  that  there  had  been  any  un- commit 
dertaking  by  the  bankrupt,  since  August  1761,  to  pay  these  debts,  nor  hadri0D  it  mm 
any  process  been  sued  out  to  recover  them.     After  the  3rd  of  July,  1762,  and  ad  it  mart 
before  the  issuing  of  the  commission,  the  defendant  had  received  90/.  for  the  be  takao 
rent  of  a  messuage  belonging  to  G.  £.,  the  bankrupt.     Counsel  for  plaintiffs.  *dvaoias* 
The  question  is,  whether,  as  the  statute  of  limitations  has  incurred  before  the  {£•,./  * 
suing  out  of  the  commission,  this  will  vitiate  the  commission  by  annihilating^  J^pst, 
the  petitioning  creditor's  debt.     Per  Cur.     The  statute  does  not  extinguish  the  assign 
the  debt,  but  the  remedy;  for  the  least  bint  will  revive  it;  and  it  is  only  in  theses.} 
power  of  the  debtor  himself  to  take  advantage  of  it.     He  might  have  applied 
to  supersede  the  commission,  but  not  having  done  so,  we  will  not  suffer  his 
debtor  to  elude  the  payment  of  the  debt. 

(K)   Br   AND    AGAINST   IDIOTS   AND    LUNATICS. ||  ^f  S^^ 

(L)    BV    AND    AGAINST    SHERIFFS.  of  debt  a 

1.  Famrinqton  v.  Lee,  T.  T.  1755.  C.  P.  1  Mod.  245;  S.  C.  2  Show.  79;  JJ^JJg. \r 

2  Saund  67.  moMy  ^ 

The  Court  said  :  an  action  of  debt  against  a  sheriff  for  money  levied  under  ad  sudor  a 
mjUri  facia*  is  not  within  the  statue  of  limitations.  A  /*»•>■ 

*  Whore  tha  defendant  it  outlawed  by  one  acioo,  and  the  outlawry  is  reverted,  a  new  J1.0*  W,,BW 
action  may  be  commenced,  notwithstanding  the  statute;  Lamb  v.  Finch,  W.  Jones,  313;  ,  .f*.1111* 
see  the  statute  of  James.  °.r  |WB,U 

1  The  stat.  21  Jac.  1.  c.  16.  a.  17.  allows  infants,  six  years  af\er  the  termination  of  their tl0Ba* 
sninority,  to  bring  actions.  % 

t  Femes  covert  have  six  years  a  Her  the  termination  of  their  coverture  to  sue. 

|  And  the  debtor  to  a  bankrupt,  when  sued  by  his  assignees,  cannot  set  up  the  atatnte 
As  an  objection  to  the  petitioning  creditor's  debt;  Mavor  v.  Pynt,  2  0.  6l  P.  91. 

I  Tfceee  persons  have  sis  ywts  ftooj  the  cessation  of  their  insanity  to  bring  actions, 


»•  LIMITATION.— (y  ^w,  4*. 

?*r*?^  *•  Cocmam  V.  WEtBT.  E.  T.  1676.  C.  P.  S  Mod.  ttt,t:.   ,    . 

by  «  uM  In  debt>  The  P1aintiff  declared  that  his  testator  recovered  *  jtfdgmat  ia 
utor  against th,s  Court,  uPon  which  he  sued  out  &  fieri  facia*,  which  he  deijvered  to  the, 
a  sbwfffo*  defendant,  being  sheriff  of  Loncoln;  and,  thereupon,  the  said  sheriff  retarned 
money  levi fieri  fad%  but  that  he  has  not  paid  the  money  to  the  plaintiff,  per  fifed  mtiio 
edooaA  flccret»l,  &c.  The  defendant  pleaded  the  statute  of  limitation**  To  which 
it  "™  the  pJaintifT  demurred.  And  the  Court  held,  that  this  ease  was  not  within  the 
£;£•     statute. 

oat  by  ibo  *•  JoNM  ▼•  Pope.  M.  T  1665.  K.  B.  I  Lev.  191;  8.  C.  I  Sip.  30$;  ft.  P. 
teeuior.  Crosier  v.  Tommnsov  E.  T.  167a.  C.  P.  2  Mod.  72.  n.  Jones  r.  Pots* 

Nor  debt  M.T.  1665.  K.  B.  1  Saund  38. 

*r  an  •■  To  debt  for  an  escape.  The  defendant  pleads  the  statute  of  limitation*; 
imaetion  Plaintiff  demurs:  for  that  statute  is  not  pleadable  in  this  case,  it  not  betas; 
«a  the  cue  debt,  or  any  lending  or  contract,  as  the  statute  speaks,  but  is  founded  on  a 
ii.  tort-     And  of  that  opinion  were  the  court, 

f  937  ]  (M)  Br  aliens  and  parvies  abroad.* 

1.  Bevev  v.  Clapham.  M.  T.  1663.  K.  B.  1  Ler.  149;  2  Salk.  4*0;  S.  C. 
3  Id.  228.  Rochtschdt  ▼.  Liebman.  T.  T.  1729.  K.  B.  £  Stra.  826. 
Taestatete  Assumpsit.  It  appeared  that  the  defendant  at  the  parish  of  Bow,  Hi  tber 
does  net  ward  of  Cheap,  London,  was  indebted  to  the  plaintiff,  that  he  promised  to 
tta  riAfatiff  P*^'  **'  ^fondant  pleaded  he  did  not  promise  within  six  years.  Replication, 
SbTyoad  that  fne 4ebt  WIW  contrmcted  al Tene rifle  beyond  sea.  The  Court  tiett,  the' 
sea.  £**e  was  not  within  the  statute,  which  does  not  begin  to  run  till  the  defendant 

returns. 

2.  Hall  v.  Wtbank.  M.  T.  1688.  K.  B.  3  Mod.  3H. 
ate  he  The  statute  21  Jac.  I.e.  16.  of  limitations  is,  "  that  if  any  person  be  eo- 

moetbe      titled  to  an  action,  and  shall  be  an  infant,  feme  cover  I,  imprisoned,  or  beyond 

4bT6'1||ll*lr96&'  tnat  tnen  tne  P,aintl^  9na^  Dr'n?  tbe»  action  when  the  defendant  is  at  foB 
•otioifflfM  a8c»  discovert,  of  sane  memory,  at  large,  or  returned  from  beyond  sea.  The' 
eocroeaV  plaintiff  brought  an  indebitatus  assumpsit,  to  which  the  defendant  pleaded  new 
assumpsit  infra  sex  annos;  the  plaintiff  replied,  that  the  defendant  was  aRthaf 
time  beyond  sea,  so  that  he  could  not  prosecute  any  writ  against  him,  Stc. 
And  upon  a  demurrer,  Per  Cur.  This  case  is  out  of  the  eqoity  of  rho 
statute,  which  provides  a  remedy  when  the  plaintiff  is  beyond  sea,  bat  not 
when  the  defendant  is  there;  and  he  must  be  there  when  the  right  of  action 
first  accrued.     But  Dolben,  Justice,  doubting,  it  was  adjourned. 

See  1  Saund.  38. 

3.  Stoutherst  v.  Gileme.  M.  T.  1780.  C.  P.  3  Wils.  157;  9  BUc.Heifr.7W. 

Atfeegtos         Assumpsit.     Pleas,  non  assumpsit  and  non  assumpsit  infra  sex  annos.  -  fteaJp- 

Jhovever  to  cation  that,  before  and  at  the  time  when  this  cause  of  action  accrued5,  Ilia 

fan  from     plaintiff  was  beyond  sea,  at  Hamdcn,  in  Germany,  and  has  so  remained  erer 

eanToVhis8"*06'  an<*  naa  not  bee"  w*lmn  tne  kingdom  of  England  since  th*  same 
Swing  to    accrued;  to  which  the  defendant  demurred,  and  plaintiff  joined  in  demurrer 
JBofland.     It  was  for  defendant  argued,  that  the  replication  was  bad;  because,  if  the  law' 
stood  so,  foreigners  who  reside  always  out  of  England  would' hare  the  advan- 
tage of  natives,  and  that  the  exception  in  the  statute  of  limitations  was  meant 
only  for  Englishmen,  who  occasionally  go  beyond  sea.     But  the  Court  said, 
the  exception  in  the  at  at  ate  is  general,  and.  that  it  began  to  run  from  the  mo* 
ment  of  his  coming  to  England. 
[  338  ]  4.  Peru*  v.  Jackson.  H.  T.  1*92.  K.  B.  4  T.  R.  516. 

pr»«f  one  Action  on  a  bill  of  exchange.  The  defendants  pleaded  severalty  (he  statute 
•fjfJS*1  of  limitations;  to  which  the  plaintiffs  replied,  that,  when  the  cause  of  action 
fijS^a  accrued  to  the  plaintiffs,  one  of  whom  was  abroad  in  parts  beyond  the  teas, 
Ibis  cean     &nd  out  °f  *be  kingdom  of  Great  Britain,  to  wit,  at  New  York,  in  America, 

iry.f  *  The  7th  sect,  stat  21  Jne.  1.  c.  16.  excepts  from  the  operation  of  the  act  cases  where 

the  plaintiff  is  beyond  the  sea.  and  authorizes  him  to  sue  any  time  within  six  year*.  The 
•tut.  4  Anne,  c.  16.  s.  19.  enables  a  creditor  tu  sue  his  debtor  who  was  abroad  when  the 
cause  of  action  accrued  within  six  year?  after  such  debtors  return  to  ihis  country. 

t  A.  sued  H.  and  G-  in  the  King's  Bench  for  a  debt  of  1,000 1.,  and  by  being  abroad, 
writs  of  alias  capias,  and  pjuries  capias*  returnable  in  Michaelmas  term,  1813,  and  Hilary 


Limitation.— a  regard$  ike  p*rtk$  to.  **• 

tad  that  %p  remwoed  so  abroad  in  parts  beyond  the  seas  continually  from 
thence  hnttl  October,  1787,  when  he  returned,  Slc.  averring  that  they  exhibit- 
ed their  bill  within  six  years  after  his  return.  The  defendants  demurred 
generally  to  these  replications.  Per  Cur.  The  proviso  on  which  the  ques- 
tion arises  was  introduced  *  into  this  statute  in  order  to  protect  the  interests  of 
thoeo  persons  who  were  not  of  competent  age,  of  competent  understanding, 
or  competent  fn  point  of  residence  in  this  country,  to  protect.  Now  two  of 
the  plaintiffs  in  this  cause  have  always  been  resident  here;  and  it  was  tlreir 
duty  to  w*tch  wer  those  interests  in  which  they  themselves  were  equally  con- 
cerned witti  the  partner  who  resided  abroad.  It  is  admitted  that  one  partner 
nay  do  several  acts  to  bind  the  interests  of  all;  he  may  release  as  well  as 
Create  a  debt;  he  may  also  by  this  acknowledgment  take  a  case  out  of  the 
statute  of  limitations;  and  we  see  no  reason  why  the  same  rule  should  not 
hold  also  in  the  present  tnat&scc.  The  third  section  of  this  act  of  parliament 
limits  the  time  of-  bringing  actions  on  the  case,  in  all  capes,  to  six  years  after 
the  caule  'of  action  accrues;  the  plaintiffs,  therefore,  were  bound  to  commence* 
their  action  at  an  earlier  period,  unless  they  come  within  the  exception  in  the 
last  clause  of  the  act,  by  which  it  is  enacted,  that  if  any  person  or  persons* 
entitled  4a  such  actions,  &c.  be  beyond  the  seas,  then  such  person  or  persons 
.  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same  within 
such  time  as  before  limited  after  their  return  from  beyond  the  seas  as  other' 
persons  having  no  such  impediment  might  have  done.  Now,  the  words  of 
this  clause; grammatically  speaking,  do  not  apply  to  the  present  cose;  they 
only  extend  to  cases  where  the  person  individually,  a  single  plaintiff,  or  persona 
in  the  plural,  when,  there  are  several  plaintiffs,  are  not  in  a  situation  to  protect 
their  interests.  Neither  does  this  case  come  within  the  policy  of  the  law, 
which  provides  that  if  parties  neglect  their  interests  for  such  a  length  of  time 
as  six  years,  they  shall  lose  the  benefit  of  suing  to  enforce  their  demands. 
We  are,  therefore,  clearly  of  opinion,  both  on  the  words  of  the  act  of  parlia- 
ment, and  on  ground  of  policy,  that  the  plaintiffs  are  barred  by  the  statute  of  .  ^ 
James.  IM;I 
*..  Nightingale  v.  Adams.  H.  T.  1668.  K.  B.  1  Show.  91;  Holt,  426;  2™"£t  £ 

Saund.  121.  within  the 

The  Court  held  Ireland,  beyond  sea,  is  within  the  statute.  statute.* 

6.     Kino  v.  Walker.  £.  T.  1716.  K.  B.  Blac.  Rep.  286. 

JhswnpMti.     Plea,  non  assumpsit  infra,  sex  annos.     Replication.     That  the  Bat  not 
plaintiff  was  resident  in  foreign  parts  out  of  the  kingdom  of  England,  viz.  at  Scilandtf- 
Giasgow,  in  Scotland;  and  therefore,  could  not  bring  his  action  sooner.     De- 
murrer and  joinder  in  demurrer* 

Per  Cwr.  This  is  a  very  clear  case.  The  statute  of  limitations  ought  to  be 
construed.  We  think  it  is  a  noble  beneficial  act,  Interest  reipublicct  tU  sit  fmis 
liiium.  There  is  no  such  kingdom  as  England  now.  Plaintiff,  therefore, 
while  in  Scotland,  was  not  out  of  this  realm;  besides  that  is  not  now  the 
phrase;  legislature,  by  altering  it  to  beyond  the  sea  at  such  a  critical  junc- 
ture, seemed  ta  have  pointed  at  this  very  case,  of  dwelling  in  Scotland.  It 
is  a  great  question,  and  very  doubtful,  whether  the  statute  of  non-claim  does 
sot  now  extend  to  residents  in  Scotland.  As  at  present  advised,  we  should 
rather  think  it  does.  It  is  true,  that  since  the  Union,  a  writ  of  ne  exeas  regn* 
has  been  issued  from  the  Court  of  Chancery  to  pre  tent  a  man's  going  to' 

term,  181*,  ware  issued  against  him  w;th  a  view  to  outlawry,  but  a  commission  of  bank- 
rapt  bavin*  been  taken  out  agafost  H.t  the  proceedings  in  outlawry  against  6.  were  im- 
pended. Except  touching  at  Deal  in  April,  1814,  on  be  passage  from  St.  Ubes  to  Dort, 
d  never  returned  to  Great  Britain  till  July,  1819.  In  February,  1821,  A.  commenced  a 
new  action  in  K.  B.  against  G.  for  tbe  same  debt  as  was  the  subject  of  ihe  former  action, 
but  baring  failed  in  his  attempts  to  arrest  G.,  issued  upon  ibis  debt  a  commission  of  bank* 
ropt  against  him  in  March,  1B21,  and  in  July,  18*21,  after  G.  bad  commenced  an  aotion  to* 
try  the  validity  of  the  commission,  but  before  trial  entered  up  continuance  in  the  action* 
commenced  June,  idlS.  Held,  that  at  the  time  of  issuing  the  commission  of  bankrupt  the 
debt  in  question  was  a  good  petitioning  creditor's  debt;  Gregory  v.  fin  mil,  4  Moore,  189; 
t  Ding.  344. 
4  This  ease  was  before  the  Uhiooi  qn.  if  law. 
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Scotland  Done'*  case,  1  P.  W.  263.     But  the  condition  of  the 
was  a  special  one,  not  to  go  out  of  this  realm  or  to  Scotland.     Had 
words  been  omitted,  going  to  Scotland  would  not  have  forfeited  the 
nance.     Judgment  for  ihe  defendant. 

7.     Williams  y.  Jones,  £.  T.  1811.  K.  B.  13  East,  439. 
If  thedefen     In  a9$utnp$ti.     Plaintiff  declared  for  so  much  money  laid  out  and  expended 
5"  Ea  ""i"  D?  n'm  **        request  of  the  defendant  as  his  attorney  and  solicitor,  and  oo  hie 
diet  when*1  retainer, in  presecuting  and  defending  suits  in  the  Supreme  Court  of  jodice- 
thvcasMoflure,  at  Fort  William,  in  Bengal,  and  in  other  parts  beyond' the  seas,  ia  the 
action  ae     East  Indies,  and  also  in  other  his  Majesty's  Court*  at  Westminster,  and  for 
trued  the    his  fees,  work  and  labour,  Sec.  and  also  upon  the  common  counts.     To  which 
plaintiff      lne  defendant  pleaded  ncn  a$sump$ity  and  the  statute  of  limitations,  that  the 
*2v  within  cau9es  °f  |C^on  stated  did  not  accrue  within  six  years  next  before  the  exhib- 
*•«  T^r»  af  *tmg  °f  (ne  plaintiffs  bill.     To  rrhfch  lost  plea  the  plaintiff  replied,  that  the 
.tnriun  r*    defendant  before  and  at  the  time  when  the  said  cause  of  action  mentioned  in> 
tarn  te  Eng  the  declaration,  first  accrued,  the  plaintiff  was  beyond  the  seas:  to  wit,  in  the- 
Ib^'fc'h.  ^as*  ^IK,ic9»  an<* lnat  lne  defendant  afterwards,  on  the  1st  of  January,  1809r 
-defendant    rc(urne(*  ^T0Vn  beyond  the  seas  into  this  kingdom,  which  said  return  of"  the  de-* 
ili yd  aix     fendant  was  his  first  return  into  this  kingdom  from  beyond  the  seas,  after  the 

Jara  in  the  aaid  causes  of  action  accrued, 
fltlndtee,     Per  Cur.    The  statute  of  limitations  only  bars  the  plaintiff's  remedy,  and 
^llld"  ,he  cot  tne  deD';  and  tne  extent  °*  the  defendant's  argument  is  only  to  show  tint 
{^"theSo™  the  remedy  is  barred  in  India;  but  that  does  not  show  h  to  be  barred  here* 
tram*        ^ne  nardabip  of  such  a  case  is  argued;  but  it  does  not  appear  that  the  plahv- 
Coart  of     lift  was  resident  in  India  the  whole  of  the  six  years;  and  then  the  question} 
Calcutta,     would  be,  whether,  in  consequence  of  the  defendant's  having  remained  there 
[  340  ]  during  that  period,  the  plaintiff  shall  be  barred  of  his  remedy  ? because  if  he 
had  continued  there,  and  had  afterwards  sued  in  the  court  of  Calcutta,  he 
would  have  been  barred  of  bis  remedy,  by  the  plea  of  the  statute  of  lunfeav* 
tions.     The  argument  of  inconvenience  aUo  urged,  has  been  well  answered r 
hy  showing  the  greater  facility  of  obtaining  evidence  of  the  contract  to  be 
used  here  by  means  of  depositions  taken  m  India,  than  in  the  alternative  case« 
Upon  the  reason  of  the  thing,  upon  which  the  statute  proceeded,  the  presump- 
tion of  payment  by  lapse  of  time  is  not  so  strong  where  one  of  the  party  waav 
in  India  during  the  time,  as  where  both  of  them  are  here.     But  it  is  sufficient 
to  say,  that  the  defendant  has  not  brought  himself  within  the  protection  of  the 
statute  barring  the  plaintiff's  remedy  here,  by  reason  of  the  exception  of  the 
defendants 's  being  beyond  seas  during  the  time.-— Judgment  for  the  pi 


III.  RELATIVE  TO  INDICTMENTS. 
Dover  v.  Master.  M.  T.  1803.  K.  B.  5  Esp.  92* 
there  is  so     In  debt.     On  the  statute  2  Geo.  2.  c.  24.  against  bribery  at  elections*     A 
fhniution    wi|0eM  being  called,  Lord  Ellenborough  cautioned  him,  that  2  Geo.  %  c.  34» 
IL-Ir.™™- "  though  the  time  (two  years)  given  by  the  statute,  for  bringing  a  civil  action 
foal  proas    *gwnet  htm,  for  receiving  a  bribe,  was  gone  by;  yet  there  was  no  limitation  el 
cationa  by  common  law  to  a  criminal  prosecution  by  indictments 
indictment.  i      ■       ■        ■     .  ■  ■ '  ■•  

IV.    RELATIVE  TO  HOW  THE  STATUTES  OF  LIMITATION 

ARE  CONSTRUED  IN  GENERAL,  AND  HOW  THK  TIMS 

OI*  LIMITATION  IS  TO  BE  CALCULATED* 

The  etatutc     (As  to  Bills  of  Exchange  and  Promissory  Notes,  see  tit.  Bills  and  Notes* 
of  limita     ftnd  9M  8  D  fc  R  S47.  ,  R  &  M  388  j 

the?  dm  '•     EtrER  v-  JoNES   M-  T-  l708«  K-  B-  6  Wo*  **• 

rig hta,  are       I*  was  moved  for  a  prohibition  to  the  Court  of  Admiralty  to  stay  e  suit  there 

to  be  strict  for  seamen's  wages.     The  contract  was  upon  land,  and  the  suggestion  wan, 

ly  const!*  _ 

a4.  *  The  atat.  doea  not  begin  to  run  or  oporare  from  the  time  of  making  a  contract  or  pro-* 

viaion,  unleaa  a  full  and  complete  cauie  of  action  instantly  accrued  therein.     The  eU  yeare> 

are  to  be  dated  from  the  day  upon  which  the  plaintiff  migjit  have  commenced  an  action  aba; 

die  tltovefy  of  bia  demabd. 


LIMITATION.— Statuies  of.—Hms  construed.  ,  *4i 

{fat  they  pleaded  the  statute,  21  Jac.  I.e.  16.  of  limitations,  and  that  the  Ad* 
miralty  rejected  their  plea.  The  Court  said  that,  this  being  a  statute  barring 
of  right,  ought  to  be  taken  strictly, 

2.  Webb  v.  Martin.  M.  T.   1660.  K.  B.   1  Lev.  48.     S.  C.   Collins  v.    [  341  j 

Benning.  H.  T.  1669.  K.  U.  12  Mod.  444.     Peak  v.  Ambler.  W. 

Jones,  329. 
THe  plaintiff  declared  in  assumpsit  in  consideration  that  he  would  deliver  to  The  statute 
the  defendant  such  a  deed;  the  defendant  promised  that  be  would  re-deliver  ^J01  Pf"** 
H  to  him  on  request ;  and  also  in  consideration  that  he  had,  upon  request,-  de-  *  £ jm  b  * 
livered  to  him  another  deed;  the  defendant  promised  to  pay.     The  defendant  to  be  done 

S leaded  the  statute  of  limitations,  and  that  he  did  not  promise  within  six  years  ©tf  reqaest; 
efore  the  Action  brought;  whereupon  the  plaintiff  demurred,  for  the  cause  of  and  no  i* 
action,  as  to  the  first  deed,  did  not  arise  on  the  promise,  but  upon  the  refusal  {[***''  **?*. 
after  request;  and  the  request  was  within  six  years.     And  so  held  the  Court,  bMam     » 
3ee  1  Taunt.  572. 

3.  Buckle  v.  Moore.  H.  T.  1670.  K.  B.  1  Mod.  89.  Fentox  v.  Mat.  H: 

T.  1761.  K.  B.  1  Bl.  Rep.  353. 

Action  upon  the  case  on  a  promise  to  pay  money  three  months  sifter  Cipon  a  Nor  dan  H 
bill  of  exchango;  to  which  the  defendant  pleads  non  assumpsit  infra  sex  amtosv  j£  pleads* 
It  was  urged  that,  as  this  promise  was  laid,  he  ought  to  have  pietided  that  the  torVprom* 
cfluse  of  ac'tipb  did  riot  decrue  within  six  years.  In. 

Twisden,  J.,  said,  if  I  promise  to  do  a  thing  upon  request,  and  the  promise  p. 
was  made  seven  years  ago,  and  the  recfjest  yesterday,  I  cannot  plead  the  sta-  I  I 
tute;  but  if  the  request  were  six  years  ago,  it  must  be  pleaded  specially,  viz.  f  / 
that  causa  actionis  was  above  six  years  since.     See  Godb.  437.  f 

4.  Fenton  v.  Imblehs.  H.  T.  1769.  K.  B.  1  Bl.  Rep.  354.  S.  P.  Marti* 

v,  Dslboe.  M.  T.  1669.  K.  B.  1  Mod.  71. 
tn  case.     The  declaration  stated,  that  M.  hired  F.  as  a  housekeeper,  at  6/. 
a  year,  so  long  as  both  parties  pleased,  and  was  to  leave  her  16/.  a  year  for  *°  •"!•  •? 
her  life  by  his  will.     Defendant  pleads  statute  of  limitations,  because  the  V*o-cj?\h6*** 


tniso  was  made  above  six  years  before  the  bill  filed.  time 

Lord  Mansfield,  Ch.  J.     The  case  in  Viner,  tit.  Limitation,  so  far  as  it  re*  from  its 
s'pects  the  statute  of  limitations,  is  clearly  erroneous;  for  it  says,  the  statute  bappeaioa^ 
does  not  run  from  the  time  of  the  contingency  happening,  but  from  the  making 
of  the  promise;  whereas,  {he  statute  proceeds  upon  the  presumption  of  laches/ 
which  can  never  happen  till  after  the  contingency  is  determined;  •  t 

5.    Battlet  v.  Faulkner.   H.  T.  1820.  K.  B.3B.&  A, £88.  Howell  v.  \***  1 
Young.  H.  T.  1826.  K..B.  6  B.  4  C.  259;  S.  C.  2  C.  &  P.  238.  S.  P.*^",!' 
Brown  v.  Howard.  E.  f .  1818.  C.  P.  4  Moore,  508;  S.  C.  2  B.  &  B.brwoh  ofm 
73.  S,  P.  Sport  v.  M'Carty.  T.  T.  1820.  X.  B.3B.&  A.  626.     &d  contract  or 
vide  Compton  v.  Chandless.  E.  T.  1801.  N.  P.  4  Esp.  18.  dsty,  the 

A.  under  a  contract  to  deliver  spring  wheat,  had  delivered  to  B.  winter  g^thT* 
wheat;  and  B.  havipg  again  sold  the  same  as  spring  wheat,  bad  in  consequence  ^  of  ^ 
been  compelled,  after  a  suit  in  Scotland,  which  lasted  many  years,  to  pay  da-  negligence 
mages  to  the  vendee;  and  afterwards  B.  brought  an  action  of  assumpsit  against  commited, 
A.  for  his  breach  of  contract,  alleging  as  special  damage  the  damage*  so  re- and  not 
covered.     The  Court  held,  thai  although  such  special  damage  had  oMurred™**. 
within  six  years  before  the  commencement  of  the  action  by  B.  against  .A.,|ofih||  "* 
Jet  that  the  breach  of  contract,  which  in  assumpsit  was  the  gist  of  the  action,  pairing  to 
having  occurred  and  become  known  to  B.  more  than  six  years  before  that  pe-tbe  plain 
riod,  A.  might  properly  plead  actio  non  accrevit  infra  sex  annos.  jiff»<J 

.  *  And  the  statute  is  a  bar  to  an  nciion  of  trover  commenced  more  than  six  years  after  the  «ry  of  the' 
conversion,  though  the  plaintiff  was  ignorant  of  the  convorsion  till  within  six  years,  the  de-  BegU 
fondant  not  having  committed  any  frmid  to  prevent  the  pluintiff's  enrlier  knowledge;  Gran- genc#;# 
ger  v.  George,  7D.hR.  729;  S.  C.  5  B.  Sl  C.  149;  sed  vide,  4  Esp.  20.     And  where  by 
a  private  set  of  parliament  it  was  enacted,  that  the  London  Dock  Company  should  be  sued 
wtibin  "six  calender  months  after  the  fuel  committed/'  the  Court  decided  that  the  limitation 
was  fiooi  the  time  of  the  consequential  injury  happening  and  not  from  the  doing  ot  tne i  aci 
%vhich  caused  that  consequential  injury;  the  act  itself  not  being  tortious  or  injurious,  excepr 
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And  excepts.    Butt  v.  Halbeck.  E.  T.  1781,  K.  B.  Doug.  654.  Bftotrn  r.  HowjiRtjr 

it  teems,  in   -  x.  T.  1820.  C.  P.  4  Moore,  568;  S.   It.  2  B.  &  2.  73. 

case  of  ipjie  court  thOUght  that  in  the  case  of  fraud,  the  statute  ran  from  the  tiro* 

the  act  on   l*16  fraud  was  discovered. 

It  runs  S  P.  Wmi.  43;  Bac.  Mr.  Mminisiralors,  D.  4. 

from  the  7.     Ewer  v.  Jones.  M.  J.  1703.  K.  B.  6  Mod.  26. 

time  the         The  statute  of  limitation  was  () leaded  Co  an  action  for  wages.     The  point  in 

«     2'     TM8t'on  wa8'  wnetner  *ne  salute  had  been  well  pleaded.     The  Court  bc 
9e&       '+    ed  to  incline  that  a  prohibition  ought  to  go  upon  refusal  of  it;  bnt  as  k 


r  843  I  nere  P^ded  it  was  ill,  viz.  that  it  appeared  by  the  libel  that  the  suit  was  six 
J-  .  years  after  the  cause  of  action,  Which  was  ill;  for  the  time  on  which  it  is  laid 
f^^J1111  is  material,  and,  therefore,  the  defendant  ought  not  by  his  plea  to  hold  the 
time  the  phriAtiff  to  the  immaterial  time,  but  to  plead  directly  that  no  Suit  had  beea 
service  is  within  six  years  after  cause  of  action  accrued;  and  if,  notwithstanding  ft  mat- 
performed*  ter  ill  pleaded  by  you,  they  go  on,  why  shdtrid  we  prohibit  them?  We  rather 
5nd  no£  „  thitfk  thaf  they  rejected  your  plea  as  not  at  all  allowable  by  their  law,  as  to  its 
time  ih  matter,  than  because  it  was  bad  in  substance,  as  to  the  leading  manner  of 
contract  is  plying  it.  They  also  agreed,  that,  if  they  refuse  a  plea  which  by  their  \%w 
made;there  ls  *  good  pled,  it  will  be  reason  to  appeal,  but  not  to  prohibit  then.  And  the 
fore»thoagh  rule  was  discharged, 
the  contract  be   above  sir  years,  if  any  part  of  the  service  be  within  six  years  it  is  oat  of  im>  sUtatev 

8.  Aldridgev.  Duke    T.  T.   1816.  K.  If.  3  Mod.  112. 
The  statute      The  Court  said  the  statute  of  Jarne*  relates  to  a '  distinct  and  not  to  a  coa^ 
only  relates  tinued  act,  for  after  six  years  it  will  be  difficult  to  prove  a  trespass;  many  ae-' 
^^^^Icidents  may  happen  within  that  time,  as  the  death  of  reinoval  of  wknetoeay 

to  a  contia  *c« 

TheraTe  V.  RELATIVE  TO  THE  TIME  LIMITED  ALW^S  CONTIN- 
^»«»t.  tjrmG  IN   OPERATION    WHEN    IT   HAS   ONCE    C<5Sl-r 

ate  oi  limi  MENCED 

linaes^o  *.    I  .Dob  if    Jones.  T.  T.   1791.  K.  6.  4  T.  R.  300. 

ran  after  it  .  It  was  resolved  by  the  Court,  that  the  rule  that  a  statute  of  limitations  con- 
has  once  tinues  to  run  after  it  has  once  commenced,  notwithstanding  a  subsequent  dm* 
commenc    ability,  applies  without  exception  to  all  the  statutes  of  limitations. 

atoastaa  a  *'  PERRY  V'  Jackso*-  H-  T.  1792.  K.  B.  4  T.  ft.  516. 
snbseqaent  Actlon  ,on  a  bljl  of  e*change.  The  defendants  pleaded  the  statute  of  Ttmi^ 
disability,  talons.  To  which  the  plaintiffs  replied,  that  when  the  cause  of  action  accro- 
appjies  ®d  to  the  plaintiffs^  one  of  whom  was  abroad  in  parts  beyond  the  seas,  atftl  out 
w.thoat  ex  of  the  kingdom  of  Great vBritain,  to  wit,  at  Ne-v  York,  in  America,  and  that 
S^stat  5?  re",Bincd  ^abroad  in  parts  beyond  the  seas  continually  from  tfienefcitota 
ates  of  limi-  .  r'  ,78I'  wnen  he  returned,  &c.  averring  they  exhibited  theif  bill  wiifc- 
tataonM  "].  B,x.ycar8  a"cr h*«  return.  The  defendants*  demurred  generally  to  these  te- 
Aod  if  a     plications. 

oaeund  is       Per  Citr.     Now  two  of  the  plaintiffs  in  this  canse  have  always  been  resi- 

!£?£  to  if nt  h.ere'  and  U  was  their  dn{y  to  watijh  oVer  ftose  interests  in  which  the? 
aTre  joist  th/m9C,ypf  are  eqaa!,y  concerned  with  the  partner  who  resides  abroad.  If  w 
ly,  sad  admitted  that  one  partner  may  do  several  acts  to  bind  the  interests  of  all:  he 
when  it  be  ^ay  reWase  as  well  as  create  a  debt:  he  may  also  by  his  acknowledgement, 
cones  due  lake  a  case  out  of  the  statute  of  limitations;  and  we  see  no  reason  why  the 

from  those  circumsraftces  wiiich  occurred  sometime  after:  Gwillim  v.  BoddinfcUm.  1'C'aV 


r„r.  Kor  t«  k„  V™"™'**™™**!  curry  her  out  of  the  course  of  her  voyage,  and   pro- 
S?I    »ot       bo  condemned  ,n  a  Vice-admiralty  cqurt,  nnd  deliver  her  up  to  till  purchaser. 

Sfboer  vVn^8?^6  "ITS  ""J  ,-he  "«**™'«™<  ^  ia.  to  ran  onl/frdm  thT  deE 
H.bber v.  Mnrtin   1  Campb.  539.  :ibri,l«red  fit.  Insurance?  J  J 

t«rvnl I  «21!2  fu     !  ^li,Jl,VHtl?s  Mm«d  iii  the  statute,  are  once,  even  fiiMa*  shone*  i^ 
M  ft    (d>  ff'nS  X°  rwn»  ahd  '*°  wbwaoent  d^bHtty  wiffytiip  it;  2  ?«^d 


UmTATION.—Sabuyunl  Motion*,  tfC.  f* 

•twa  role  ihOttW  not  hold  also  in  the  present  instance.     Tha  third  section  of  f  444  1 
this  act  of  parliament  limits  the  time  of  bringing  actions  on  the  cue,  in  all  ••*  i.  frej 
cases,  to  six  years  after  the  cause  of  action  accrues;  the  plaintiffs,  therefore, from  *• 
were  bound  to  commence  their  actions  at  an  earlier  period,  unless  they  come  dU,*biu  L 
wanm  the  exception  in  the  last  clause  of  the  act,  by  which  it  is  enacted,  thai,!!!E"  *?• 
if  any  person  or  persons  entitled  to  such  actions,  &c.  be  beyond  the  seas,  then  limuSios.. 
?,T\£er80n  °r  ?eJ?°n*  •bal1  be  «*  >«herty  to  bring  the  same  actions,  so  as  they  thoaga  the 
take  tee  same  within  stich  time  as  before  limited,  after  their  return  beyond  the01**"  «* 
seas,  as  ether  persons  having  no  such  impediment  might  have  done.     Now.**.**     ' 
the  words  of  this  clause,  grammatically  speaking,  do  not  apply  *o  the  present  £?£  ^ 
case;  they  only  extend  to  cases  where  the  person  individually,  a  single i  plain-  £  Vail/ 
Ufi,  or  person  in  the  plural,  when  there  are  several  plaintiffs,  are  not  in  a  sit- 
ualion  to  protect  their  interests.     Neither  does  this  case  come  within  the  poli- 
cy of the  law  which  provides  that,  if  parties  neglect  their  interests  for  such  a 
length  of  time  as  six  years,  they  shall  lose  ih<>  benefit  of  suing  to  enforce  their 
demsods.     We  are,  therefore,  dearly  of  opinion,  both  on  the  words  of  the  act 
of  parliament  and  on  grounds  *f  a  policy,  that  the  plaintiffs  are  barred  by  the 
statute  of  James.  '  *  *  "* 

VI.   RELATIVE   TO    HOW  OPERATION  OF  THE  STATUTE 

MAY  BE  AVOIDED.  * 

(A)  By  promise  or  admission.*  An  ao 

I.  MoUNTSKrHBN  v.  Brook.  M.  T.   1819.  K.  B.  3R.  St  A.  141.  knowlaagV 

in  a  deed  between  the  defendants  and  a  third  person,  defendants  ncknowled-  !Tl J1"  * 
fred  within  six  years  the  existence  of  a  debt,  and  the  plaintiffs  were  wholly  toUtotuT 
arrangers  to  the  deed.  OB  ^d#ed 

Atyott,    G.  J.,  who  tried  the  cause  thought,    that   this  was  sufficient  das  te  a 

thud  aer 
^  •  Although  the  cases  on  thi*  subject  are  very  numerous,  and  many  of  them  of  n  Qonlic* 
ting  sad  irrecnncileable  nature,  it  is  thought  unnece-wiry  to  introduce  them  at  length  in  the 

l?!L     * y         -9*  ** C*  14"  for  a  ,UD»*qn*nl  Promise  to  be  binding,  and  to  take  the  ease  out 
jf  Ae  statute,  it  is  necessary  the  promise  should  bo  in  writing,  signed  by  too  party  chargea- 
9»  thereby.     Tlie  acknowledgement  of  the  exigence  of  the  debt  need  not  to  have  bees 
made  by  the  defendant  personally;  Jie  was  boand  if  the  acknowledgement   were  made  by 
bis  authorised  agent,  see  5  E*p.  145;  or,  it  seemed,  if  made  by   his  counsel  at  the  trial   in 
.1  "J? *rmJ5  —*  3  Bin*"*  *"  l,9:  orby  *  aewon  to  whom  'he  defendant  referred  the  plain- 
i         •  'nfo1rm*llon  *««Pccting  his  derannd,  see  1  Cimph.  364.    36f>;  and  the    admission  of 
aSfi  w"%**°  waM  ■c^wtonBed  to  conduct  her  husband's  business  was  sufficient,  see  1  Holt.' 
.  \  *  Canmb.  394.     It  had  been  held  that  an  acknowledgement  by  one  or  two  makeffajf 
S  joint  nod  several  promissory  note,   revived  the   debt  against  the  other,  even   though 
;  ?  latter  was  only  a  surety,  and  might  be  given  in  evidence  in  a  separate  action  against 

^SfSf  Ulew;  m%  Do"&L  r>52;%2  Bln*h'  806;  1B'&A.  467:  IB.&C.  249,  250:  2  D. 
St*.  368;  I  Taunt.  104*  2  Singh.  «06.     Qut  it  is  clear  that  ufier  the  death  of  one  of  as* 
vera!  joint,  or  joint  and  several  contractors,  his  execntor*  cannot  bo  rendered  liable  afters 
^h1'1  .V6ar-»  hy  as  admission  or  part  payment  of  the  demand  by  the  surviving  debtors; 
so*  ?  B.  %  C.  23;  8  D.  It  R.  200.  S.  C:  and  an  acknowledgment  by   one  of  several  joint 
contractors  must  be  clear  and  explicit  to  bind  or  affect  the  other;  and  it  has  therefore  been 
considered,  that,  in  order  to  take  a  case  out  of  .the  statute   in  an  action  on  a  .promissory 
Dole  it  was  not  sufficient  to  show  a  general  payment  by  a  joint  maker  of  die  note  to* 4ns 
payee,  within  six  years,  so  as  to  throw  it  upon  th*  defendtuv  to  show  that  the  payment  was 
not  made  on  account  of  the  note;  see  1  Stark;  433.    It  has  been  determined  'hat  a  payment 
within  six  years  of  a  dividend  on  a  joint  and  several  note  under  a  cnmini«xion  against  one 
of  the  inakexs  precluded  the  other  availing  himself  of  the  seitute;  see  H.  B'.  340.     But 
this  decision  has  been  doubted  in  a  tecentcase;  1  x).  A  A.  468.  on  -the  ground  that  the  ac- 
knowledgment, beside*  being  a  constructive  one;  was  mud*   by  parties,   (the  assignees,^) 
who  never  could  be  called  upon  for  contribution;  and  where  one  of  two  joint  drawers  of  a 
bill  of  exchange  became  n  bankrupt,  and  under  his  commission  the  endorsee  proved  a  debt 
(beyond  the  amount  of  the  bill)  for  goods  sold  &c.  and  exhibited  the  bill  incidentally  (that 
is,  a  security  he  then  hold  for  his  debt),  and  afterwards  received  a  dividend;  it  was  held, 
in  an  action  by,  the  endorsee  against  the  solvent  drawor,  that  the   payment  of  the  dividend 
within  six  years  did  not  revive  the  demand  against  him:  see  1  B.  &  A.  463.     The  statute, 
proceeds  upon  this  principle  that  the  ovidence  of  the  defence  has  been  lost  by  lapse  of  time, 
An  acknowledgment  of  the  existence  of  the  demnnd  defeat*  the   sta!u?e,  because  it  rebuts 
the  presumption  that  the  debt  h<is  been  discharged;  see  2  B.  fy  C.  825,  826;  4  D.   k  R. 
516;  8.  d.  1  B.  Jt  A.  Gp3.     A  promise  to  pay  the  debt,  is   of  course,  a  most  unequivocal 
s^hnpwU^gmmrt  thereof;  ami  a  part  nay  meat  of  a  demand  v  clearly  revives  the  debtor's  Ha- 
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[  945  ]  to  lake  the  case  out  of  the  statute  of  limitations;  and  the  plaintiffs  acoorduigff 
■on,  and  to  obtained  a  verdict.     On  motion  to  enter  a  nonsuit, 

which  the  per  £•„,..  Xhe  statute  was  passed  to  protect  the  persons  who  were  sup* 
flmintiff  pogedtohave  paid  the  debt,  but  to  have  lost  the  evidence  of  such  payment - 
2T  ™"  Here,  however,  there  is  no  such  thing;  for  there  is  a  solemn  ackoowMgroent 
{Tfficicatto  of  the  existence  of  the  debt  within  six  years,  the  legal  effect  of  which  w,  to 
defeat  the  raise  of  itself  a  promise  to  pay  the  debt.-^Rule  refused. 

e  Deration  bm  a§  t0  the  refllHmjer.  jjllt,  to  obviate  the  effect  of  the  statute,  it  is  "*  """ffZ  *•* 
•f  the  act  lhe  debtorshould  make  a  now  promise  to  pay  the  money;  see  16  East,  4«»;  &  M.  * ».  7a? 
8B.  It  C.  154;  3D.&R.  3'27.  It  is  *ufficiont  that  ho  rocognizes  or  admits  the  exist  eaco 
of  the  debt,  although,  so  far  from  making  n  promise  to  pay  it,  he  nt  the  same  time  disputes 
Jiis  liability,  and  asserts  th^t  he  nevor  will  satisfy  the  claim,  as  it  did  not  rise  within  six 
years;  see  4  East,  599;  J 6  E*st,  420.  And  a  slight  acknowledgment,  has,  in  many  instan- 
ce*, been  holden  sufficient  to  satisfy  the  statute;  at  least  to  go  to  the  jury  as  evidence  of  an  ad- 
mission  of  the  demand,  see  2  T.  R.  760,  4  East,  604.  n.  1  B;ng.tf>6.  and  it  le  not  nece^aiy 
that  there  should  be  any  express  and  unequivocal  admission  of  the  demand.  The  following 
instances,  in  which  the  defendants  have  been  considered  liable  on  their  admissions,  mar  be 
noticed  as  illustrating  this  rule.  "Prove  yonr  debt,  and  I  will  pay  yon;"  see  I  Salk,29;l  Ld. 
Raym.  421;  Cow  p.  548;  7  Taunt.  612.  "You  know  I  had  not  any  money  myself,  but  I 
am  willing  to  pav  half  of  it,"  soe  Bull.  N.  P.  149;  3  Burr.  1099.  "What  an  extravagant 
hill  you  delivered  to  me,"  is  an  acknowledgment  that  money  is  due;  see  Peako,  R.  93. 
To  a  demand  of  seaman's  wa^es  which  accrued  during  the  Russian  embargo,  the  defen- 
dant answered,  "that  he  would  not  pay;  there  wore  none  paid,  and  he  did  not  mean  to  pay, 
unless  obliged;"  this  is  sufficient  to  take  the  case  out  of  the  statute;  see  M.  if  8.  75.  A  pro- 
mise by  a  defendant  in  embarrassed  circumstances,  to  pay  a  debt  by  instalments,  if  time  wera 
given  to  him  is  sufficient  to  defeat  the  operation  of  the  statute;  see  2  Stark.  R.98;  4  Taunt. 
Si  3;  8  D.  JcR.  267.  In  a  le  ter  to  the  plaintiff,  the  defendant  stated,  "business  calls  me  to 
Liverpool.  Sfipuld  I  be  fortunate  in  adventures  you  may  depend  on  seoing  me  in  Bristol;  oth- 
jsrwisel  must  arrange  ma  ters  with  you  as  circumstances'  will  permit."  The  defendant  did 
not  show  that  there  was  any  other  mntter  than  the  promissory  note  on  which  the  action  was 
brought,  to  which  his  letter  could  refer.  The  Court  held,  that  it  wa<r  properly  left  to  the  jury 
to  decide,  whether  this  letter  referred  to  the  plaintiff's  demand,  and  was  a  sufficient  acknow- 
ledgment to  take  the  case  out  of  the  statute;  see  1  Bing.  266.  The  defendant  wrote  to  the 
plaintiffs  attorney  a*  fullows:  "1  have  received  yours  respecting  plaintiff  *s  demand,  it  is  not 
a  just  one.  I  am  ready  to  settle  the  account  tvhenevor  plaintiff  thinks  proper  to  meet  on  the 
Dullness.  I  am  not  in  his  debt  901.  nor  any  thing  like  that  sum;  shall  be  happy  to  settle  the 
difference  by  his  meeting  me."  It  was  held,  that  the  statute  was  out  of  the  question;  see 
3  Bing.  110.  In  an  action  upon  a  guarantee  of  the  price  of  goods  to  be  delivered  to  a  third 
person,  it  appeared  that  the  guarantee  was  shown  to  the  defendant,  who  said,  that  "he  re- 
membered it  perfectly  well,  and  th.-i»,  whan  he  was  able,  it  should  bo  arranged."  And  it 
was  considered,  that  this  admission  defeated  a  plea  of  the  statute  of  limitations,  see  1  B. 
&  A.  690.  There  are,  however,  many  cases  in  which  the  courts  have  considered  that  ^ 
sufficient  acknowledgment  has  not  been  shown.  And  loss  ambiguous  admissions  appear 
to  be  now  requires]  io  obviate  the  effect  of  the  act;  see  7  Taunt.  613;  1  Moore,  545.  The* 
following  are  instances:  "I  thought  I  had  paid  it,  hut  have  been  in  trouble  and  don't  re*s 
collect;"  see  7  Taunt.  608;  1  Moore,  340,  S.  O.  "J  will  see  my  attorney,  and  tell  him  to  do, 
what  is righu'-'  see  3D.&R.  267;  1  Holt,  N.  P'.  R.  380,  1  New.  Rep.  «).  "The  testator' 
always  promised  not  to  distress  me  first."  This  is  no  evidence  of  a  promise  to  biro;  see  6 
Taunt.  210.  The  acknowledgment  is  not  effectual,  if  it  merely  import  that  the  claim  is 
unsatisfied,  without  admitting  that  it  ever  existed:  a  fortiori,  it  is  inoperative,  if  the  defen- 
dant dispute  that  he  ever  wns  liable.  It  must  appear,  and  be  acknowledged,  that  there  was 
an  original  demand.  In  assumpsit  for  money  due  on  an  accountable  receipt,  the  plaintiff  in 
order  to  take  the  cise  out  of  the  statute  of  limitations,  called  a  witness,  who  proved  that  he' 
called  oq  defendant  and  showed  him  the  receipt,  and  asked  him  if  hcjknew  any  tiling  of  it} 
fo  which  he  answered  that  he  knew  all  about  it.  The  witness  then  asked  hnn  for  the 
•mount,  which  he  answered;  it  was  not  worth  a  penny:  he  should  nevor  pay  it%  that  it  wss 
his  signature,  but  that  he  never  had  and  never  would  pay  it?"  "and  besides,*'  he  added,  S'it 
is  out  of  date,  and  no  law  shall  m->ko  me  pay  it."  This  wns  held  insufficient  to  take  the, 
cave  out  of  the  statute;  see  4  M.-Jt  S.  457.  So,  a  qualified  ndmission,  by  a  party  who  re- 
lies on  an  objection  which  would  nt  any  time  have  exempted  him  from  pavment  does  not 
take  the  case  out  of  the  statute;  see  I  Stark.  7.  It  seems  also  that  if  a"  party  acknowl- 
?o56  i  »  5*  *  eteSnoeo  X,s,ted'  but  ol  lh*  9ame  *»•  a««rt»  ™at  it  has  been  paid,  see  4  Esp. 
>  tk      tl»  #     •  a  f  ,mPb-  141'  !  Hol«.  381;  or,  that  there  is  an  adequate  set-off  against 


.W»;  .ZiiCv  k.   i  Tr'7      .    a  8Ub8p<l»«nt  case  the  defendant, 
IJZIa      n«  K   :1 " l?*™°*  «?  »°  discharged  by  a  certain  written  instrument   which  he 
dfa^L      f& Vi £**  )?'*?  £a:  roUf!d  «««  Winstrnmenl  did  not  amount  to  •  legal 
discharge,    flur  James  Mansfield,  C.  J.  (admitting  tl*  authority  of  Owen  r.  W*oMny,)  **M 
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-*.  Hurst  v.  Parker.  M.  T.  1817.  K.  B.  2  Chit.  Rep.  249;  S.  C.    I    [  346  ] 

B.  &  A.  92.  Batetri 

Motion  for  a  new  trial,  and  to  set  aside  nonsuit  in  /or/,  for  taking  away  plain-  dence  of  % 
tifFs  coal*.     Plea,  statute  of  limitations.     Plaintiff  proved  subsequent  admis-  J^E,1^^ 
•ion  by  the  defendant  of  the  trespass,  and  contended  that  it  was  the  same  as  peowtioa 
a  subsequent  promise  in  assumpsit.     The  Court  thought  this  case  of  trespass  for  a  tret 
was  not  like  assumpsit,  where  the  new  promise  is  a  new  cause  of  action;  and  p*»  com  - 
here  the  admission  is  only  of  a  cause  of  action  at  the  time,  and  ntm  constat  but  """*d 
statute  applied  afterwards,  and  the  affirmative  that  the  cause  of  action  wus  ex-  ™ '^Jjj* 
iating  at  the  time  lay  on  the  plaintiff. — Rule  refused.  before  the 

6.  Lono  *.  Greville.  T.  T.   1324.  K.  B.  4  D.   &  R.  632;  S.  C.   3   B.  commence 

&  C.  10.  mentof  the 

On  the  question  whether  paying  money  into  court  upon  assttmpnl  for  goods  »«tioo  wa% 

sold  and  delivered  did  not  deprive  the  defendant  of  the  benefit  of  the  statute  "j01"® 

of  limitations,  as  to  the  residue  of  plaintiffs  demand?    Abbott,  C.  J.,  declin-  take  lh° 

ed  to  nonsuit,  but  reserved  the  point.     Per  Cur.     In  order  to  take  a  case  out  case  oat  of 

of  the  statute  of  limitations  by  way  of  acknowledgment,  the  acknowledgment  the  statute. 

must  go  the  whole  length  of  admitting  tbot  the  debt  is  actually  due  from  the  [  347  ] 

defendant  to  the  plaintiff;  but,  taking  the  whole  of  the  evidence   in  this  By  paying 

together,  it  is  impossible  to  say  that  the  language  of  the  defendant  can  bearraone^  inr° 

such  a  construction.     He  says,  lt  I  am  not  liable  to  pay  any  thing;  I  am  an  ^Jiy^if  an*' 

invited  guest."     That  point,  therefore,  is  clearly  against  the  plaintiff.     As  to  action  for 

the  payment  of  money  into  court,  it  has  certainly  been  held  to  be  an  admission  good*  sold, 

of  the  contract  set  out  in  the  declaration;  but  that  has  been  where  there  was  and  the 

a  special  contract  between  the  parties.     Here  there  is  no  special  contract  set  com»°n 

•ut;  the  plaintiff  relies  only  upon  an  implied  assumpsit ;  therefore,the  defendant,  Jefe'd'  nt 

by  paying  2/.  12*.  6d.  into  court,  has  admitted  that  he  owes  the  sum;  but  that  <|oef  notex 

very    admission  being  limited  to  a   part  of  the   amount  claimed,  is  a  de-  elude  him 

irial  as  to  the  rest;  and  it  would  be  too  much  to  say,  that  an  admission  as  to  one  self  from 

part,  and  a  denial  as  to  the  rest,  will  afford  an  inference  that  the  whole  is  due.  th*  benefit 
*      '  '  of  the  stat 

that  ease  was  not  taken  out  of  the  statute.     He  observed,  that   in  Owen  v.  WoolJey,  *€CWJ0 
Che  defendant  absolutely  denied  the  existence  of  the  debt;  but  that  in  the  case  befhre  him,    f     Bm*\n 
the  defendant  did  so  only  nub  modo:  and  that  where  a  party  claimed  such  n  discharge,  the  ,     r*.  .. 
cpurt  bad  a  right  to  ascertain  wliothor  the  ground  whicti  he  so  took  wa*  valid;  see  7  Taunt.    ,  r°f.ff, 
6P8;  4&  f  A.  571,572.  n.  a.;  4  B.  &  A:  508.     It   appear*,  however,    that  evidence  on  JJu,n ""  ■ 
the  part  of  the  plaintiff  to  take  the  case  out  of  the  statute  by   rebutting  the  condition   of  ««iBina.- 
quahfication  annexed  by  the  defendant  to  his  admission  of  the  debt,  in  admissible,    if  at  lit, 
only  where  the  defendant  states  that  the  debt  was  discharged  by  particular  means,  to  which 
he  refers  with  precision,  and  whero  he  bus  designated  the  time  and  mode  so  strictly,  that  it 
is  impossible  it  could  be  discharged  in  any  other  manner  than  that  specified;  see  4  B.  &  A. 
568.  It  seems,  also,  that  if  a  defendant,  on  being  applied  to,  merely  say*,  "I  owo  you  noth- 
ing, it  is  more  than  six  years  ago,"  he  does  not  avoid  jtlie  operation  of  the  wtatiito,  as  he  does 
not  thereby  admit  the  debt,  and  merely  pleads  the  s'atufo  in  his  own  person:  see  8  Taunt. 
380;  5  Esp.  81;  4  M.  &  S.  457;  5  Price,  626;  16  East,  421 .     In  a  case  before  Lord  Ken- 
yon;  see  4  Esp.  421.  his  lordship  held,   that  a  promise  to  pay  whon  the   defendant  "was 
able,"  was  in  law  a  conditional  promise  only,  and  not  an  absolute  one;  and  that  the    plain- 
tiff* must  prove  the  defendant's  ability,  or  the  case  is  within  the  statute.     I',  sccr.ip,  however. 
to  be  now  considered  that   the  effect  of  the  statute  is  to  raiso  a  presumption  from  lapse  of 
time,  that  the  debt  has  been  satisfied;  see  5  M.  t  S.  75;  and  consequently  its  operation  may 
be  defeated  by  any  declaration  or  acknowledgment  that  the  debt  has  not  been  satisfied, 
which  is  sufficient  to  rebut  that  presumption,  see  2  State  Tr.  99.  n.;  16  East,  420;  3B.  It  A. 
690.     If  a  cause  of  action,  arising  from  a  broach  of  a  contract  to  do  an  act  at  a  specific 
time,  be  once  barred  by  the  statute  of  limitations,  a  subsequent  acknowledgment  by  the  party 
that  ho  broke  the  contract,  will  not,  it  seems  take  the  case  out  of  the  statute;  see  2  Campb. 
160;  PeakeEv.  205:  1B.&  A.  92;  5  Chit.  Rep.  249;  9.  C.  3B..&  A.  626;  5  Moore,  105; 
2B.  It  B.  372.     We  may  here  add,  that  an  acknowledgment  by  parol  is  sufficient,  even  to 
revivo  the  defendant's  liability  on  n  contract;  seo  1  B.  &  A.  690.     Bay  ley,  J.,  observed, 
mat  a  written  acknowledgment  was  not  necessary   in  such  case,   because  the  defendant's 
liability  was  fixed  by  the  original  promise  in  writing,  and  the   acknowledgment  within  six 
years  was  only  to  show  that  such  liability  had  not  been  discharged. 

*  And  payment  of  tho  principal  into  Court,  the  claim  for  which  is  barred  by  the  statute 
of  limitations;  will  not  take  the  claim  of  interest  out  of  the  statute;  Collycr  v.  Willoch.  4 
fin*  113. 
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|  348  J  (B)  Br  issuing  process*  and  entering  it,   and   continuances  on  the 

The  writ*  roll. 

to  save  the  i.  Ho l lister  v.  Coulsox.  E.  T.  1722.  K.  B.  Stra.  55a  736.     Leader  v. 

*****  Moxon.  M.  T.  1773.  K.  B.  2  BK.  Rep.  925. 

such*  as  the     ^«  defendant  pleuded  turn  assumpsit  infra  sex  anno  a  \  the  plaintiff  replied  a 

plaintiff      latitat;  and  the  Court,  on  demurrer,  held  it  well  enough,  without  showing  a 

would  a      Bill  of  Middlesex. 

dopt   if  he  intended  immediately  to  proceed  ia  the  action:   a  latitat  in  the  K.  B.,  however,  —  frti. 

without    a  bill  of  Middlesex; 

2,  Kinset  v.  Hatward.  H.  T.  1697.  K.  B.  I  Ld.  Raym.434.  Contra.  Man 
v.  Brurrton.  £.  T.  2689.  K,  B.  1  Id.  553.     Brown  v.  Babrixgto*.  E» 
T.  1703.  K.  B.  2  Id.  880.    Leader  v.  Moxon.  M,  T.  1773.  K.  B.  2  BL 
Ren.  925  ;  S.  C.  3  Wils.  461. 
Or  a  quart     per  Qurm     The  clausumf regit  being  a  general  writ,  upon  which  a  man  ma/ 
friti*™    declare  m  anv  other  personal  action,  as  a  latitat  in  the  King's  Bench,  the 
C.  p7  ln     statute  is  satisfied  in  this  case  by  the  suing  of  the  clausvmjregU,  and  the) 
An  original  plaintiff  thereby  set  at  liberty  out  of  the  restraint  of  the  said  statute, 
writ  iboald  3.   Lee  v.  Rogers.  M.  T.  1662.  K  B.  1  Ley.  1 1 1 ;  S.  C.  2  Ld«  lU/m.  u  is. 
be  sued  out     Jt  Was  resolved,  that  privilege  of  parliament,  nor  the  courts  BQt  being  open, 
W-,n-8]  *?  are  not  any  excuse  against  the  statute  of  limitations,  not  being  excepted  ouf 
Iwjjss  priv0!*  the  statute  of  limitations;  and  a  man  might  here  file  an  original  agaiost  a 
ilegeof  par  njember  of  parliament,  without  breach  of  privilege,   and  continue  it  till  hi* 
liement  or  privilege  be  determined. 

fit  peerage;  4.  Ledbetter  v.  Markland.  H.  T.  1776.  K.  B.  2  Bl.  Rep.  1131.  Fives 
#^Jm#lt  v.  Wilson.  T.  T.  1747.  K.  B.  1  Wils.  167. 

of  pr?THe«o  The  Court  held,  that  an  attachment  0/ privilege,  though  informal,  being 
by  an  auorreturna^^e  on  a  general  return,  is  a  sufficient  commencement  of  an  action  lq 
jjieyjt  avoid  the  statute  of  limitation, 

fh  a  plaint  5.  Stort  v.  Atkins.  M.  T.  1776.  K.  B.  2  Stra.  719.  Story  v.  Atkins..  M. 
in  an  inferi  y    ,726   K   B.  2  Ld.  Raym.  1427;  S.  C.  1  Id.  553. 

'jnoved  into      ^e  Court  held,  that  a  plaint  on  an  indebitatus  assumpsit  in  an  inferior  court 
jL  B.  iaaufmay  8ave  tne  statute  of  limitations  on  a  promissory  note. 
fficient  to  See  Barnard,  K.  B.  2. 

save  the  6.  Attorney  General  v.  Brown.  E.  T.  1801.  Ex.  Forrest,  110. 

,ffmn2n  i  This  information  on  statutes  8  Ann.  c.  7.  s.  17.  and  5  Geo.  1.  c.  11.  s.  6. 
fL  .  '  against  the  defendant,  fur  penalties  for  assisting  in  the  unshipping  of  spiritu- 
oat*ofUpro  0U8  ^tluors  aiM*  lobacco  before  the  duties  were  paid.  It  was  tried  before 
pea»  is  to  Macdonald,  Chief  Baron.  The  only  question  at  the  trial  was,  as  to  the  time 
3>e  consider  *hen  the  several  offences  were  committed.  Three  offences  were  proved  in 
ed  the  com  August,  October,  and  November,  1796.  Tfae  memorandum  of  the  informa- 
mencement  tton  was  of  Trinity  term,  1799,  but  it  was  proved  that  the  instructions  for  filing 

'ma'fon  '*  Were  not  given  til1  thc  5th  °f  SePteraber  Allowing,  upon  which  the  counsel 
within  the  ^°*  *ne  crown  abandoned  the  offence  which  was  committed  in  August.  The 
statute.  defendant 's  counsel  then  offered  evidence,  to  show  that  the  information  was 
not  actually  filed  till  Hilary  term,  1 800,  which  was  after  the  expiration  of 
three  years  from  the  time  when  the  offences  were  committed,  from  which  pe- 
riod informations  on  penal  statutes  are  limited  to  be  brought.  But  the  Chief 
Ba/on  rejected  the  evidence,  as  he  thought  himself  bound  to  suppose  omnia 
svlennite  esse  acta,  and  there/ore  the  memorandum  on  the  record  was  decisive. 
tJpon  this  the  jury  found  the  two-last  offences  on  the  1 8th  day  of  October,  and 
the  last  day  of  November,  1796,  and  gave  a  verdL-t  on  thejn  for  the  crown. 
It  was  moved  to  set  aside  that  verdict. 

♦  As  the  stst.  requires  aetions  to  be  brought  within  the  time  limited  from  the  period  the 
cause  of  complaint  may  have  accrued,  it  ia  quite  clear  that  issuing  process  and  continuing 
it  down  till  the  time  of  declaring,  will  destroy  the  operation  of  the  act.  These  continue** 
ces,  as  they  are  called,  are  never  entered  until  the  plaintiff  m  going  to  reply  to  a  plea  of 
the  statute,  and. indeed  if  entered  at  any  time  before  the  defendant  rejoina  to  such  a  repli- 
cation, it  will  suffice;  see  6  T.  R.  617;  7  Id.  618;  1  Bing.  324. 

t  Or  filing  a  bill  against  an  attorney,  but  there  appease  no  way  of  keeping  alive  a  bill 
filed  (to  save  the  stat.)  against  an  attorney;  2  Saund.  68.  d. 


LIMITATION.— htomg  and  continuing  Process.  94V 

Pet  Our.  It  fans  been  a  regular  and  constant  practice  for  more  than  a  cen- 
tury to  consider  the  capias  as  the  commencement  of  the  proceedings;  nor  is 
there  much  danger  in  that  practice  to  the  defendant,  for  the  Court  can  always 
call  for  the  process,  and  see  whether  H  was  actually  issued  in  time.  We  can- 
not, therefore,  break  Upon  a  practice  so  long  established;  but;  if  the  defendant 
questions  it,  he  must  do  so  by  an  application  to  the*  Court,  and  not  by  a  motion 
for  a  new  trial.— Rule  discharged. 

7.  Ward  v.  Hollywood.  H,  T;  1779.  K.  B.   I  Doug.  61. 
Upon  a  writ  of  error  from  the  Marshalsea  Court.     The  case  was  this:  An*11  **•  ■*■* 
action  had  been  brought  upon  a  promissory  note,  Which  was  made  payable  on   j* ;*•*.•  *■• 
the  28th  of  April,  and  if  ttfree  days'  grace  were  to  be  allowed,  it  did  not  be-  {to'eoro 
come  due  till  the  first  of  May.     The  plaint  was  entituled  of  the  24th  of  April,  mence 
and  a  verdict  having  been   found,  and  judgment  given  for  the  plaintiff,  it  was  nent  ef  the 
assigned  for  error  on  the  first  count,  that  it  appeared  upon  the  record  that  action, 
there  was  no  cause  of  action  at  the  time  of  the  commencement  of  the  suit. 

WiHes,  J.     This  case  is  certainly  not  within  any  of  the  statutes  of  jeofail,  ^ber0. 
Supposing  the  capias  did  issue  the  1st  of  May,  and  that  it  was  the  commence-  ^JJJ  ^ 
roent  of  the  action,  the  debt  was  not  then  due,  for  the  defendant  had  the  whole  mnwls  be 
day  to  pay  it.  t<*eeh  the" 

8.  Ord  v.  Rcjspixi.  T.  T,  1796.  N.  P.  Q  Esp.  570.  parties; 

JtstttmpsU  on  a  bill  of  exchange,  accepted  by  the  defendant,  which  was"  due  wWpJ  it£ 
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sued  out  process  within  the  six  years,  and  continued  it;  but  that,  as  the  defen-  for  which 
daof  hud  not  done  so,  his  demand  against  the  plaintiff  miist  be  held  to  be  bar-  bills  are' 
red  by  the  statute,  and  so  not  such  as  could  demand  a  set-off.  Pven»  kjjf*1 

„  Lord  Kenyon  said  that,  as  the  transactions  between  the  plaintiff  and  the  de-  J^J^gJ 
iehdant  were  all  of  the  same  date,  and,  as  the  bills  seemed  to  have  bean  given  barred  by 
in  the  cotfrse  of  those  transactions,  and  for  their  mutual  accommodation,   it  tbe  etatnlfc, 
would  be  the  highest  injustice  to  allow  one  to  have  an  operation*   by  law  ami  bat  the   . 
not  the  other;  and  that  he  would,  therefore,  hold  the  latter  to  be  good  as  well  plajntfjrha* 
as'  the  former,  add  suffer  them  to  be  set-dfl.  r^wllft 

9.  Johnson  v.  Hargreaves.  E.  T.  176J.2  Burr.  950;  S.  C;    1   Bl.  Rep,{J?J5^ 
315.  Anon.   M.  T.  1697.  K.  B.   1  Ld.  Ray m.  383.  conira.  oft  pfocesi 

Lord  Mansfield,  C.  J.,  delivered  the  judgment  of  the  Court.     The  demur-  and  the  dee 
irer  of  the  plaintiff  can  only  be  supported  on  the  ground  that  the   matter  of  the  fendaethae 
rejoinder  is  not  relevant;     1st.  The  first  depends  on  the  statute  of  21'  JFac.   1.  BOl»  ■■*• 
c.  »6;  by  the  fbrme'r  statute  of  limitations,  the  time  Was  to  run  from  the'  teste  JJJJ^^J,- 
to  the  writ;  but  this  being  found  uncertain  the  legislature  in  the  present  act  ttoeto-otrV 
avoided  mentioning  any  set  form,  and  left  it  in  the  discretion  of  the  Courts  to  end  pre 
determine  what  is  the  commencement  of  the  suit,  the  prohibition  being  couch- vents  m* 
ed  in  these*  words;  "such  actions  shall  be  commenced  and  stied  within,  c)c.  pl«"tiu~ 
mod  not  nfier."    The  moment  that  the  sitfyenrs  (in  the  present  case)  are  past;  jJJ^JJJJ^jf 
tbe  prohibition  immediately  attaches  the  siatute  sect.  3.   (the  prohibitory  0f,iu  mu 
clause)  is  general;  the  exceptions  in  sect.  4.  are  equally  general;  the  words  0(e  to  de 
"plaint,  writ,  or  bill,"  being  inserted,  with  a  reference  to  the  preceding  clause,  feat  it. 
therefore,  no  argument  can  be  drawn,  as  if  the  law  meant  to  leave  open  the 
door  to  suits  by  bill,  and  to  shut  it  only  against  those  by  original,  whatever  is  Cera  mast 
the  subject  of  the  suit  is  the  subject  of  this  prohibition;  if,  therefore,  taking  J^J*^11 
o*t  the  writ  he  act  of  commencing  the  suit,  the  legislature  has  prohibited  that  wrft  or    ^ 
after  a  delay  of  six  years';  and  that  this  is  the  act  of  commencement  may  be  cept  be  ae 
shown  from  a  clause  in  the  statute  itself,  sect.  5.  which  is  decisive.     Tender  taally  §ue* 
of  amends  in  trespass  may  be  made  before  action  brought.     Now,  can  it  be  oat  before 
supposed  that,  after  amends  tendered,  a  latitat  may  be  sued  out,  and  by  an  i|I)~{!ie.tt11!Jef  r 
plied  relation,  back  to  an  ante-dated  bill  of  Middlesex;  the  express  words   oi"brin.jD. 
the  statute  should  be  expressed,  "virtually   repealed  by  implication."  It  has^  meJfon' 
also  been  settled,  first  in  Styl.  156.  then  in  1  Sid.  53.  long  after  the  statute  baa  eipir 
Jac.  1.  that  a  latitat  should  be  looked  on  as  the  commencement  of  the  strit,  soed;  it  wnoi 
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sufficient     as  to"  avoid  the  statute  of  limitations.     And  the  same  was  lately  held  id  Whit- 
fbri\lbear    taker  and  Henderson,  21  Geo.  2.     If  then  latitats  are  allowed  by  equity  of 
teste  before  *^6  8tarut6  to  De  a  commencement,  in  order  to  save  the  time  of  limitation  by 
that  time.4  equal  equity  a  defendant  may  be  allowed  to  aver  that  this  equitable  commence- 
ment came  too  late.     In  this  cause,  the  whole  dispute  is  between  strangers  to. 
the  transaction  suing  and  defending  in  autre  droit]  this  shows  the  necessity  of 
[  351  }  u  statute  of  limitations,  and  is  an  argument  tfiat  it  ought  to  be  construed  lib- 
erally.    Therefore,  we  are  all  of  opinion  that  the  matter  of  the  rejoinder  is 
sufficiently  relevant,  and  that  if  it  appears  that  the  latitat  was  sued  out  after' 
six  years  of  the  undertaking,  it  is  within  the  statute  of  limitations. 
See  Granger  v.  George,  7  D.  &  R.  1729;  S.  C.5B.o;  C.   149. 
10.     Taylor  v.  Gregory.  H.  T.  1822.  K.  B.  5  B.  8c  A  489. 
It  is  not  no     On  the  question,  whether,  in  order  to  save  the  statute  of  limitations,  it  is' 
cessary,      sufficient  that  the  writ  be  sued  out,  and  the  return  thereon  indorsed  upon  it  io 
Inst*/"'    time,  or  whefher  it  was  not  necessary  that  the  writ  should  be  delivered  out  of 
should  be    !^e  flDei>iff '*  office  as  returned?     It  was  contended  that  a  writ  was  not  duly 


iff**  office  show,  not  only  (hat  a  w*t  was  sued  out  in  time,  but  also,  that  it  was  returned, 
before  that  *^ne  Court,  however,  thought,  that  there  was  no  good  reason  for  altering  the 
tine.  established  practice,  which  was,  to  consider  such  returns  as  regular*,  and  ther 

ruler  was  discharged. 

H.     Kinsey  v.  Heyward.   H.  T.  1697.     K.  B.   1  Ld.  Raym.  432.  Strat- 
ton  v.  Savio.nac.  H.  T.  1803.     C.  P.  3  B.  &  P.  330.  Brown  v.  Bab- 
bingtos.  E.  T.  1703.  K.  B.  2  Ld.  Raym.  883;  S.  G.  7  Mod.  5.     Har- 
ris v.  Woolpord.  E.  T.  1796.  K.  B  6  T.  R.  6  7.     Andrews  *.  Lric- 
tt  is  abso  *  ton.  E.  T.  1703.  K.  B.  2  Ld.  Raym.  885.     Thistlewood  v.  Crocroft. 

lately essen  E.  T.  1815.  C.  P.  I  Marsh.  497. 

Jl*!lb*uIJJ  The  Court  were  of  opinion  that  to  avoid  the  statute  of  James,  it  is  abso*" 
•©"returned  lu*ety  essential  that  the  writ  should  be  returned. 

12.     Kayver  v.  Jambs.  T.  T.  1741.  C.  P.  Willes,  2551     Stratton  t  Sa- 
vignac.  H.  T.  1803.  K.  B.  3  B.  o>  P.  330,     French  v.  Wilson.  T.  TV 
Eveninthe  I747-  K.  B.  1  Wils.  167.  dontra. 

ease  of  an       It  was  holden,  in  pleading  a  writ  sued  out  within  six'  years  after  the  cause 
attachment  of  action  arose,  in  order  to  save  the  statute  of  limitations,  that  it  is  necessary  ' 
of  privi      {0  ai|ege  that  the  writ  was  returned  even  in  the  case  of  ah  attachment  of  pri-** 

A»dcoiiti«iVi,e«c'&c- 

«d  down  to  13.     STRAfTOW  v.  Savictnac.  H.  T.  1803.  C.  P.  2  B.  &  P.  330. 

the  time  of     The  Court  held,  that  to  save  the  statute,  the  writ  ought  to  be  continued- 
declaring;   down  to  the  time  of  declaring. 

[  352  ]  14.     Smith  v.  Bowes:  T.  T.  1790.  K.  B.  3  T.  R.  662: 

By  writs  of     The  point  in  this  case  was,  whether  an  attachment  of  privilege  is  a  contin*' 

ftro^tbit uance  of  a  biH  of  Middlesex,  so  as  to  avoid  the  statute  of  limitations?    Iir 

•eHlf  support,  it  was  insisted,  that  the  replication  could  not  be  supported,  inasmuch 

as  the  attachment  of  privilege  could  not  be  considered  as  a  continuance  of  tf 

suit  commenced  by  a  bill  of  Middlesex*,  but  the  bill  of  Middlesex  ought  tor 

*  And  if  a  Mil,  filed  ngiinst  an  attorney  fii  vacation,  be  entitled  of  the  preceding  term, 
the  dofundnnr  pleads  the  statute,  ho  uny  shoVv  vvlion  it  was  in  fact  filed;  see  Soell  v.  Phil- 
lip*, Peake,  209. 

t  For  no  writ  can  be  continued  until  it  be  first  returned  and  filed;  1  Sid.  CO;  Campb.. 
340:  7  Mod.  50;  2  Ld.  Raym.  800.  The  Court,  until  that  time,  bad  no  superintendence  of 
(be  action,  so  as  to  enable  thorn  to  swa'd  on  alias. 

t  And  an  ac  ctiam  writ  is  a  good  continuance  of  common  process;  and  the  continuances 
of  the  first  process  need  not  '-.*  by  aliaa  et  pluries  writs:  Plummex  v.  Woodbnrn,  4  B.  a>  d 
625;  S.  C.  7  D.  Jt  R.  25,  So  is  a  bill  of  Middlesex  a  good  continuance  of  a  latitat,  when  it 
can  be  averred  that  the  defendant  could  be  sesvnd  in  no  other  county  than  Middlesex.-  If 
the  plaintiff,  however  decline  within  a  yeir  after  suing  out  tbo  first  process,  (provided  that 
he' has  not  been  non  prosscd  before  that  t'irno),  continuance!*  are  not  neenssnry,  and  conse- 
quently tbe  process  need"  no!  bo  rcttrrned;  see  airte  ti\  DecliratioiK  3  Id.  133;  £  Id*  ll^r 
t*.kPi  157, 
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fciAve  been  regularly  continued  on  the  record.  Formerly,  it  woi  doubted 
whether  or  not  the  plaintiff  might  reply  a  latitat  sued  out  within  six  years;  and 
though  it  has  lone  been  settled  that  he  may,  yet  the  latitat  must  be  taken. out 
with  intent  to  declare  in  that  action,  and  must  be  continued  to  the  riling  of  the 
bill;  2  Burr.  961.  Now  here,  the  former  process  was  abandoned,  and  anoth- 
er writ,  totally  unconnected  with  it,  sued  out.  The  attachment  of  privilege, 
therefore,  cannot  be  considered  as  a  continuance  of  the  action  commenced 
by  the  bill  of  Middlesex,  any  more  than  a  writ  sued  out  in  another  court,  and 
the  plaintiff  himself  considered  the  attachment  of  privilege  as  the  commence- 
ment of  another  writ,  for  he  has  stated  in  the  replication  that  he  prosecuted 
by  attachment  of  privilege. 

Per.  Cur.     The  word,  continuance,  is  so  plain  and  simple  in  itself,  that  it 
is  hot  capable  of  two  interpretations.     When  we  speak  of  writs  being  contin- 
ued, we  mean,  that  it  must  appear  on  the  record  that  the  Court  has,  from  time 
to   time,  kept  the  original  suit  alive,  and  that  the  plaintiff  is  proceeding  to 
bring  the  defendant  into  Court,  on  the  suit  originally  commenced.     But  it 
jn&st  appear  on  the  retard  that  it  was  the  continuance  of  the  original  writ. 
"Now  here,  a  bill  of  Middlesex  was  sued  out,  which  was  continued  down  to  a 
certain  time,  when  that  proceeding  stopped,  and  when  the  plaintiff  sued  out 
en  attachment  of  privilege,  which  was  not  a  continuance  of  a  former  writ,  for 
it  has  no  connexion  with  it.     The  cases  from  Shower  and  Barnes  were  cited, 
to  show  that  an  attachment  of  privilege  was  only  as  a  latitat,  and  not  as  an 
original  writ;  but  that  proves  that  it  is  not  a  latitat,  for  nullum  simile  estideui. 
With  respect  to  the  instances  put  of  a  person  becoming  a  member  of  parlia- 
ment or  an  attorney,  after  he  is  sued,  it  will  be  time  enough  to  decide  the  for- 
mer when  it  occurs,  but  the  latter  is  too  clear  to  admit  of  a  doubt,  for  he  can- 
not avail  himself  of  the  privilege  which  is  conferred  on  him  after  the  action  is 
brought,  and  if,  in  such  a  case,  he  were  to  plead  his  privilege,  the  plaintiff 
might  reply,  that  the  writ  was  sued  out  against  him  before  he  became  an  at*   ,      ,      . 
torney.  T  $&&  | 

15.  Leadbeteb  v  Markland.  H.  T.  1*76.  K.  B.  2  Bl.  Rep.  1131.  KAR-If  thew  *• 
ver  v.  James.  T.  T.  1741.  C.  P.  Willes,  255.  Smith  v  Bower.  T.  T.  J?*^  * 
1790.  K.  B.  3  T.  R.  662.  k™  not*T 

The  Court  held,  that  if  there  be  an  error  in  the  process,  it  is  not  very  ma>  rjr  material* 
ierial,  provided  the  process  be  thereby  voidable  only,  and  not  void.  provided 

m  1«.     Beardmore  v.  Raterbury.  H.  T.  1822.  K.  B.  5  B.  &>  A.  452.       {^i^T* 

On  a  plea  of  actio  non  accrevit  infra  sex  annos,  it  appeared  that  a  writ  of  £e«-  ^y^^  i 
iatum  spec\al  capias  was  issued  within  six  years,  in  Michaelmas  term,  and  an  |„  an<j  Bot 
alias  testatum  capias  in  Easter  term  following,  but  no  writ  in  Hilary  term;  the  to  id. 
Court  held  this  was  sufficient  to  take  the  case  out  of  the  statute,  the  suit  being  As  where 
actually,  although  irregularly,  commenced  within  six  years,  and  that  the  con-thctfif* 
ftintfance  in  Hilary  term  might  be  supplied  at  any  time.  r^aTism* 

(G)  By  Devise*  ^  ^^^ oU 
capias,  it 

VII.    RELATIVE  TO  THE  PLEADINGS  CONNECTED  WITH;  was  held in 

(A)  Declarations.!  mdkimL 

*  Devise  for  payment  of  debts  revives  pimple  contract  debts,  even  of  seventy  yean 
etaftriing,  wild  full  tuterest;  but  bond  creditors  can  claim  nothing  beyond  the  penalty;  set 
Ketilby  v.  Kttilby,  2  Owen,  577. 

t  Whetl  the  general  litis  of  the  declaration  would  affect  the  defendant's  plea  of  the  §U- 
tnte,  ho  may,  by  summon*  before  ajulge,  compel  the  plnintiff  to  entitle  his  declaration  spe- 
cially of  the  day  it  wad  filed;  see  Tidd.  8th  Ed,  423.  The  following  are  the  general  rules 
extracted  from  the-  best  authorities,  and  may  yet  be  of  some  valuo  to  illustrate  arguments 
•rising  out  of  the  statute  just  quoiod:  The  operation  of  this  net  might  formerly  have  been 
avoided,  and  the  debt  or  demand  reversed  by  an  acknowledgment  of  the  debt  within  six 
years,  before  or  even  after  the  commencement  of  the  suit;  2  Burr  J 199;  2  B.  Jfc  C.  8564 
4  D.  and  R.  547;  although  the  cause  of  action  did  not'first  accrue  within  that  period.  Such 
acknowledgement  was  required  to  bo  made  to  the  creditor  himself,  or  to  his  agent  or  servant; 
as  an  admission  made  to  any  third  party  would  suffice;  4  E*s>.  46;  2  B.  and  Ct  149.  4  D.  and 
R.  545. 

VOL.  Xlt  8i 
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In  general  l.     Lbaper  v.  Tatto*.  M.  T.  1812.  K.  B.  46  Ea*t,  420. 

•j      wh«re  the   ~~  jn  assumpsit,  against  the  defendant  as  acceptor  of  a  bill  of -exchange,  and 
***Ah  r6VI  uPon  an  accounl  staled  it  appeared  in  evidence  that  the  defendant rack^ow-  . 
•cknow*n   ledged  his  acceptance,  and  that  he  had  been  liable,  but  said  that  be  was  not 
edgment      liable  then*  because  it  was  out  of  date,  and  that  he  could  oot  pay  it;  the  Court  . 
within  six   held  it  sufficient  to  take  the  case  of  the  statute,  upon  a  plea  of  actio  non  ac- 
yeara  it  is    avvil  infra  sex  anno 8.  ,.; 

sufficient  to 2    $RQWH  v,  Howard.'  T.  T.   1820.   C.  P.  4  Moore,  508;  S.  C.  2  B.  *  B. 
o^the'cr?*  T?.-     Short  v   M'Carthy  T.  T\  1820.  K.  B.  3  B.$  A.  626.  . 

ginal  prom      The  plaintiff  in  a  declaration  of  assumpsit,  stated,  that  he. employed  the  de-  . 
Me.  fendant  to  invest  and  lay  out  the  plaintiff's  money  in  an  annuity,  on  a  good 

[  354  ]  and  sufficient  security,  which  he  promised  to*  do,  and  assigned  for  breach  that 
There  are  he  laid  it  out  on  an  invalid  and  fraudulent  security.     The  Court  held,  that  the  . 
however     statute  of  limitations  was  a  good  bar  to  the  plaintiff's  recovery ,  as  the  promise  .. 
•ome  iiutan  0f  j|je  defendant  was  the  gist  of  the  action,  although  the  action  was  commeoo?  . 
q<hich  th     eo-  wJlnm  tne  Per»°d  of  six  years  iiom  the  time  ii  was  discovered  that  the  se- 
declara!ioncu"ty  was  tnv»l»d«  an(J  tne  defendant  knew  hto  be  so  at  the  time  the  annuity 
should  be    was  granted.  ,     «  , 

framed  op-  on  the  defendant's  subsequent  promise  or  acknowledgment.* 

(B)  Plea. 
Although     l.     Anon.  M\  T.  1690.  K.  B.  Salk.278.     Anopt.  M.  T.  1662.  K.  B.  I  Sid..- 
the  statnte  258.     Drapsr  v.  Glassop.  H.  T.  1696.  K.  B.  Ld.  Raym.  153.  .838. 

Seadbd  The  Court  held,  that  the  statute  of  James  must  be  pleaded, 

■nd  forms        See  %  Saurid.  GS.nolc  (b.) 

no  defence  2.     Gould  v.  Johnson.  M.  T.  1702.  K.  B.  2  Ld.  Raym.  838.    Lee  t,  Ro- 
aoder  gene  gers.  M  T.  166$.  K.  B.  1  Lev.  111. 

ral  iuoe^  ft  was  contended  that,  as  it  appeared  upon  the  declaration  that  the  cause  of 
Even  tho'  acjjon  accrued  more  thaa  six  years  before,  Sic.  and,  therefore,  it  ia  not  neces- 
ac*j**n^°  sary  to  plead  the  statute,  because  it  appears  upon  the  declaration.  And  for 
ihe  fiee  0f  that,  Cro.  Car.  115.  was  cited  as  a  cafe  in  point.  Srd  non  allocatur.  For 
the  deelarathe  statute  in  this  case,  ns  well  as  in  all  others,  ought  to  be  pleaded;  for  it 
tioo  ap  may  be  the  original,  was  sued  within  six  years  after  the. cause  of  action;  aod, 
P«*w°«  therefore,  the  defendant  shall  plead  the  statute  to  the  end,  that  the  plaintiff 
YeTit  h  *  n,a^  ^ave  an  opportunity  to  reply  to  such  matter. 

been  laid1  3-     Cooper  y.  Turner.  T.  T.    1819.   N.  P.  2  Stark.  497.    Duffield  r. 
down,  that  Creed.  M.  T.  1803.  N.  P.  5  Esp,  52. 

under  the  Assumpsit.  Plea  of  set-off  for  money  lent  by  the  defendant  to  (he  plaintiff! 
general  ht  Replication,  denying  the  set-off  It  appeared  that  the  loan  took  pface  thir- 
'Tflrs'l  teen  )'cars  a60,  ^n  ,ne  Pnrt  °*"  !^ie  pfaititiff^  i*  was  insisted,  that  although  the 
summit  P^'P^ff  had  not  replied  the  si  at  ale  of  limitations  to  the  defendant's  plea  of 
tberory,-  6ef  on<>  yet  tna.t  the  jury  might  presume,  from  lapse  of  time,  that  the  debt  had 
from  the  Deen  satisfied.  Dallas,  Ch.  J. ,  in  summing  up  the  jury,  told  them,  that  al- 
ia pse  of'  though  there  was  strong  evidence  to  show  that  the  sum  of  50/.  had  actually 
time  and  been  advanced  in  the  year  1836,  by  the  defendant  to  the  plaintiff  and  his  then 
other  cir  paftner,  it  was  for  them  to  consider,  whether,  after  so  great  a  length  of  time, 
roay^pre **  l'le  **  ',ac*  not  oeen  sal'8^e(^>  an<* tne  J04"/  found  for  the  plaintiff  for  the 
some  that  wn°le  of  l"s  demand, 
the  debt  Ste  I  D.  %  R.  19. 

has  been     4.  Draper  v.  Glossop.  H.  T.  1693.  K.  B.  1  Ld.  Raym.  153;  S  C.  1  Salk. 
■ot'*!fic^  277.  Anon.  E.  T.  1665.  K.  B.  Holt,  283. 

tinctioo  has     **er  "°^»'C.  J.     If  the  defendant  pleads  non  assumpsit,  he  cannot  give  in 

■ 

been  made      *  If  it  bo  anticipated  that  ;he  statute  will  he  plo.tded  in  an  action  at  the  suit  of  an  esecu- 
between       tor,  or  the  assignee  of  tt  bankrupt  &c,  the  declaration  should  contain  couot*  laying  *  PW»- 
the  pleasof  j*e  to  the  plaintiff  in  his  representative  character,  see  8  Mooro,  146;  1  Ringh.  249.  8.  C; 
nil  debet     if  it  be  material  to  give  such  promise  in  evidence  to  take  the  case  out  of  the  statute.     If  the, 
declaration  meroly  contain  counts  or  promises  to  the  tostntor  or  bankrupt,  .a  promise  or  ac- 
krrnwledgmnnt  to  the  uxneutor  or  assignee  could  not  bo  given  in  evidence;  se*  3  Cast,  409; 
6  Taunt.^10;   1  B   and  C.  249.  851;  2D.  and  R.  3GS..370.,   And  in  .ui  action  of  nasunipr  . .. 
ait  ugnjnst  n  husband  and  nifo,  and  A.  laying  only. a  promise  by  her  and  A.  before  marriage, , 
no  acknowledgment  by  A.  after  the  ma:riage  can  be  given  in  evidence. 
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*videncethe  statute  of  limitations,  because  the  awtmpvf  goes  to  the  prefer- "d  noh  as 
tense;  but  upon  nil  debet  pleaded,  the  statute  is  good  evidence,  because  the  **'mJ,f*'» 
issue  is  joined  per'te^ba de  presenfi,  and  without  doubt  nil  debet  by  virtue  of  the  Jh^foTmer 
fjtatute*;  and  it  is  no  debt  at  this  time,  though  it  was  a  debt.  tne  tutota 

&d  eioV..  Bl.  tt*p.  702;  Burr.  2630;  Doug.  629.  mar  be  gtr 

•a  in  evidence,  bat  act  under  the  latter.* 

6.  Lbapbr  v.  Tatto*.  M.  T.  1812.  K.  B.  16  East,  421.  W|ien  th# 

•   The  Court  held,  that  when  the  consideration  is  executed,  the   defendant  C0D§idera 
may  plead  in  assumpsit  that  he  did  not  promise  or  undertake  within  six  years.  tion  is  exe 
anted,  the  defendant  may  plead  in  a$sumpsit  that  he  diJ  not  promise  or  undertake  within  six  yeart. 
6.  Buckler  t.  Moor.  II.  T.  1670.  K.  B.  1  Mod.  K8.     Gould  w  Johnson. 

H;  T.  1702.  K.  B.  2  Salk.  422;  2  Ld.  Raym.  838;  S.  C.  I  Saund.  330;  Bat  to  aa 
2  Id,  636;  8,  C.  10  Mod.  ?04.  ^waTto 

An  action  upon  the  case  was  brought  upon  a  promise  to  pay  money  three  Jy  J^mile, 
months  ttfter  date  upon  a  bill  of  exchange;   to  which  the  defendant  pleaded  0pon  con 
non  assumpsit  infra  sex  annos.     It  was  urged,   that  as  this  promise  was  laid,  tracts 
he  ought  fo  have  pleaded  that  the  cause  of  action  did  not  accrue  within  six  whereon  a 
years.-    Twisden,  J.     If  I  promise  to  do   a  thing   upon   request,   and  the**""*0'  ao 
promise  were  made  seven  years  ago,  and  the  request  yesterday,  I  cannot  Att^nTintdi 
'plead  the  statute;  but  if  the  request  were  six  years  ago,  it  must  be  pleaded  g^y  ^ 
specially,  viz.  that  causa  acfionis  was  above  six  years  since.  erne,  the 

7.  Dvster  r  Battve.  H.  T.  1820.  K.  B.  3  B.  &.  A.  448.  I  356  J 

To  a3  declaration  in  an  action  on  the  case  founded  in  tort,  defendant  pieced  defendant 
not  guihy  of  the  grievances  mentioned   in  the  declaration  within  six  years.  c*nnJ* 
To  this  pie*  there  was  a  demurrer;  and  the  causes   assigned  were,  that  J^*J ^JIJ, 
although  the  cause  of  action  in  the  de'laration  mentioned  did  not  accrue  bot  roa|l' 
tipon  the  committing  the  grievances  therein  mentioned,  yet  that  the  defendants  plead  that 
had  pleaded  that  they  were  not  guilty  within  six  years,  instead  t>f  pleading  the  cause 
that  the  causes  of  action  did  not  accrue  within  that  time.  of  action 

Per  Cur.     By  the  stat.  21  Jac.  I  c.  10.  s.  3.  it  is  enacted,  that  all  actions  ^"^j, 
tibon  the  case  (other  than  for  slander)  shall  be  brought  within  six  years  next  BIX  yoarv| 
after  Ihe  cause  of  such  action  or  suit,  and  not  after;  and  from  the  passing  of  And  is  ab 
the  statute  to  the  present  case,  the  invariable  form  of  pleading  tho  statute  to  action  on 
an  action  upon  the  case  for  a  wrong  (as  this  case  is)  has  been  to  allege,  that  the  casein 
the  cause  of  action  did  not  accrue  till  six  years  next  before  the  commencement  ior*>  n** 
of  the  suit.     It  is  important  to  the  administration  of  Justice,  that   the  usual  ?" §.j   ^^ 
and  established  forms  of  pleading  should  be  observed,  in  order  that  the  parties  -w  ambign 
to  the  suit  may  know  with  certainty  what  is  the  point  iniended  to  be  triel^  and  ova  and 
that  the  judge  and  jury  may  not  be  perplexed  at  Nisi   Prius  tjy  controversy  bod  on  da 
.  mtul  argument  upon  the  effect  and  import  of  the  issue  joined   on  the  record,  mnrrer. 
The  import  of  this  plea  is  doubtful,  and  was  made  the  subject  of  argument 
before  us.     If  its  import  be  really  the  same  as  an  allegation  thru  the  cause  of 
action  did  not  accrue  within  six  years,  there  can  be  no  reason  assigned  for  a 
rdeparture  from  the  usual  forms.     And  if  its  import  be  different,  then  it  is  npj 
a  plea  warranted  by  the  statute,  and  certainly  it  is  not  a  good  plea  at  the  com- 
mon law.     Everyplea  ought  to  be  certain;  if  it  be  argumentative  and  uncer- 
tain, it  is  bad.     We  think  this  plea  is  bad. 

8.  Blackmore  v.  Tidderly.  H.  T    1704.  K.  B.  11  Mod.  38.     Blackmore         . 
v.  Tiodrblv.  H.  T.  1704.  K.  B.  2  Salk.  423.     Blackmore  v.  Tidder-£J£*J»11 
lv.  H.  T.  1704.  K.  B.  2  Ld.  Raym.  1099.  aaaanliaiHl 

Action  of  assault  and  battery.     The  defendant  pleaded   no  assault,  &c.  battery  a 
vjfra  sex  annos  (which  by  the  statute  21  Jac.  I.  c.  16.  is  limited  to  four  years),  plea  of  ne 
the  plaintiff  demurs;  the  defendant  joins  in  demurrer.     It  was  resolved,  that  ««»"liw£th 
the  plea  of  the  statute  of  limitations  should  be  precise  and  direct;  for  the  £"*,  7*for 

*  In  ejectment,  the  defendant  need  not  plead  the  statute.  2   Saund.  636,  n.    1;  and  in  aine  21  Jae. 
•penal  action,  it  u-fhe  duty  of  the  plaintiff  to  xlio.v  himself  within  time,  and  tho  defendant 
need  not  plead  the  statute  limiting  it;  2  Saund.  61. 

t  And  this  form  in  all  cases  both  of  contract  and  tort,  is  the  safest  and  best  plea;  1  Saund. 
-«3.  f  « Id.  63.  c.  f  3.  o.     Tho  plea  must  conclude  ivith  a  verific  ition,  and  should  be  signed 
b  v  eeooeal.     Jknj  other  plea  may  be  joined  with  the  defence. 


m  LIMITATION.— Of  Actions,  k*r 

1.  e.  16.      Court  said  there  was  no  statute  to  bar  an  action  of  assault  and  battery,  doom 
limits  it  to^^ra  9ea  anno9;  but  the  statute  is  express  infra  quatuor  annos. 

I  $7*1  9-  Werb  v-  Martin.  M.  T.  1660.  K.  B.  1  Lev.  48. 

And  if  the      The  Court  held,  that  if  the  statute  be  pleaded  to  two  things,  when  not 
statute  be    pleadable  to  one  of  them,  the  whole  plea  is  demurrable, 
pleaded  to  two  things,  when  not  pleadable  to  one  of  them,  the  whole  plea  is  demurrable. 
When  the  (^)  Replications,!  APn>  subsequent  pleadings. 

iesainf  of    *•  Churchwardens  of  Market  Bosworth  v.  the  Rector.     K inset  t. 
process  it  Hetward.  H.  T.  1697.  K.  B.  1  Ld.  Ryam.  435.     Budd  t.    Bbrkbjc* 

relied  on  as         head.  T.  T.  1639.  K.  B.  Salk.  420.     Karver  v.  James.  T.  T.  1740, 
"J"*?"  K.  B.  Willes,  255. 

of  the'stat       ^  wa8  ^solved  tnat  vbere  the  issuing  of  process  is  relied  on  as  an  answer 
ate,  the  re  to  a  P'ea  °f  tRe  statute,  the  replication  must  show  a  return  of  non  est  invent** 
plication     and  continuance  by  vice  comes  nonmisit  breve  to  the  time  of  declaring, 
glut  show*  return  of  non  est  inventus  and  continuance  by  vice  comet  non  misit  breve  to  the  time 
of  declaring 

2.  Harrington  v.  Taylor.  E.  T.  1812.  K.  B.  15  East,  378. 
If  inch  a  A  replication  to  a  plea  of  the  statute  of  limitations  showed  a  bill  of  Middle-* 
teplicaiion  sex,  sued  out  by  the  plaintiff,  on  the  8th  of  August,  1805  (being  in  the  vacation)! 
wr'ti  *  w*tmn  SIX  years  after  the  cause  of  action  accrued,  to  which  the  sheriff  return- 
ed and  con  e^  non  M'  inveniu8,  and  then  stated  the  alias,  and  a  succession  of  pluries  bills 
tinaanees  down  to  Easter  term,  1811,  to  each  of  which,  but  the  last,  it  was  averred  thai 
down  to  the  sheriff  made  no  return.,  and  that  the  defendant  did  not  appear,  but  that  he 
the  time  pfclicT  appear  to  the  last  on  the  return-day,  when  the  plaintiff  offered  himself 
declaring!  ugaJQgt  the  defendant  in  (he  plea  aforesaid,  as  by  the  record  and  proceeding* 
proutna  '**rjC<2f  remaining  in  the  said  court,  cjre.  al  large,  appears.  The  Court  held,  1st, 
fetattfce  That  this  latter  allegation  had  reference  to  all  and  every  the  prior  process, 
conclusion,  and  was,  therefore,  tantamount  to  an  allegation  of  tho  sheriff's  return  of  non 
thw  aver  est  inventus  of  the  first  bill  of  Middlesex,  stated  with  a  proutpatety  Sic.  against 
£•■*  will  which  there  could  be  no  averment  in  pleading;  and  2ndly.  That  they  would 
tefer  to°the  ta^°  not*ce  m  pleading  of  the  issuing  of  the  bill  of  Middlesex  on  a  day  in  ra- 
first  writ  al  c*tion,  though  it  be  not  pleaded  to  have  been  then  issued  as  of  the  preceding 
Isged  to  term, 
have  been    returned  as  well  as  to   the  last. 

f  358  J  3.  Matthews  v.  Phillips.  M.  T.  1726.  K.  B.  2  Salk.  424. 

When  the        It  was  resolved  that  where  the  suit  is  commenced  in  an  inferior  court,  t,he 
sail  i*  com*  pontiff  may  repiy  tne  fact8 

m  inferi*  .    4*  Harrington V.  Lee.  T.  T.  1677.  K.  B.  2  Mod.  312. 

court  the/       Indebitatus  assumpsit,  for  money  had  and  received  to  the  use  of  the  plaintiff 
plaintiff      *  quqntum  ms.-uil  for  wares  sold,  an  insimul  'compulasset,  &c.     The  defendant 
nay  repj^  pleads  the  statute  of  limitations  "  hon  assumpsit  infra  sex  annos."     The  plaintiff 
the  facts,    replies,  that  this  action  was  grounded  on  the  trade  of  merchants,  and  brougbt 
Slow  tbeta  aSainst  the  defendant  as  his  factor,  &c.     The  defendant  rejoin^,  that  this  waft 
oven  mar    not  aQ  aclion  of  account.  The  plaintiff  demurred;  for  that  this  statute,  21  Jac. 
chants'  ae    L  c.  16.  was  made  in  restraint  of  the  common  law,  and,  therefore,  is  not  to 
counts;       be  favoured  or  extended  by  equity,  but  to  be  taken  strictly;  and  that  if  a  man; 
*  Even  iP  tho  statute  extends  to  suits  in  the  Admiralty  Court  for  seaman's  wages,  a  plea 
that  it  appoors  to  be  a  libel  lliar  the  cause  of  action  did  not  accrue  within  six  years,  u  bad. 
Ewer  v.  Jones,  Com.  137;  S.  C.  6  Mod.  35. 

t  The  replication,  is  in  gonoral,  a  mere  traverse  or  denial  of  the  plea;  as,  that  tins  cause 
nf  action  did  not  aocruo  wiihh  six  years;  eee5B  and  A.  915,  216;  or,  that  \\m  defendant 
did  promise  within  that  period.  If,  however  the  time  when  the  writ  was  issued  bo  materi- 
al, the  issuing  of  such  writ  shonld  be  specially  replied:  a.*,  if  the  causes  of  action  acoroed 
within *ix  yens  before  the  issuing  the  writ,  but  not  before  the  day  of  which  tho  declaration 
is  entitled;  and  in  the  King's  Bench,  tho  defendan  s  plead  that'  they  did  noi  arisewrthtn  six 
years  ^before  the  exhibiting  of  the  plaintiff's  bill,"  (in  Oilier  words  tho  declaration)  the 
plaintiff  must  not  traverse  iheplea.  but  should,  in  his  replication,  show  the  issuing  of  the 
writ;  otherwise  the  production  thereof  wil  not  negative  the  plea;  seo  5  B.  and  A.  453.  21* 
T.dd.  8th  Ed..  428;  1  Chit.  PI.  4th  El.  238,  239.  The  exceptions,  in  the  statute  should 
^•P^Jy  replied:  see  3  Chit.  PI.  1161.  4ili  Ed.;2Suund.  120.  127.  n.  46l;  ?l*.  and  ^ 
^16;  4  If,  and  C.  (J2o.  Nor  can  fraud  besot  up  as  an  answer  to  the  statute,  if  the  replication; 
.contain  a  niere  traverse  of  il?p  plea;  SM  g  b.  4  p.  149;  3  D.  and  ft.  :?*2. 


LIMITATION Am  h  PaWtcttlar  Statutes.  2ft 

h*th  a  double  remedy,  he  may  take  which  he  pleases;  and  here  the  plaintiff 
might  have  brought  an  action  of  account  or  an  action  on  the  case  grounded, 
on  an  account.     The  Court  were  of  another  opinion.     Where  the  account  is 
once  stated,  as  it  was  here,  the  plaintiff  must  bring  his  action  within  six  years; 
see  1  Lev.  287;  2  Saund.  124;  2  Keb.  622.  634;  but  if  it  be  adjusted,  and  a 
following  account  is  added,  in^uch  case  the  plaintiff  shall  not  be  barred  by 
the  statute,  because  it  is  a  running  account;  see  1  Mod.  91;  1   Lev.  298; 
1  Sid.  465;  1  Vent.  89;  4  Mod.  105;  Holt,  427;  Carth.  226;  1  Show.  941; 
but  if  he  should  not  be  barred  here,  then  the  exception  would  extend  to  all 
actions  between  merchants  and  their  factors,  as  well  as  to  actions  of  accounts,  °r»  1n*t  be 
which  was  never  intended;  and,  therefore,  this  plea  is  good,  and  the  saving  2rlI,eJ6 
extends  only  to  actions  of  account.  WM  be 

5.  Ewer  v.  Jones.  M.  T.  1803.  K.  B.  6  Mod.  26.     Cheevxlt  v.  Bond.  yond  sea, 

£.  T.  1660.  K.  B.  Holt,  427.  when  the 

Per  Cttr.     If  a  man  be  beyond  sea  at  the  tine  the  debt  accrues,  he  .may  e.aose  of  ■• 
(4ead  it  by  way  of  replication  to  the  defendant's  plea  of  the  statute.  tron  accru 

Su4$5  Annexe.  16.  J8,  19,  20.  •* 

VIII.    RELATIVE  TO  THE  TIME  OF  LIMITATIONS  IN  PRI-  [  559  J 

VATE  AND  PARTICULAR  STATUTES. 

(As  to  Churchwardens,  Constables,  Custom-house  and  Excise  Officers, 
Justices  of  the  Peace,  and  Overseers;  see  tits.  Constables,  Churchwardens, 
Excise  and  Customs,  Justices  of  the  Peace,  Overseers.) 
I.  Tkottv.  Welch.  M.  T.   1762.  K.  B.  1  Bl.  Rep.   392;  S.  C,  3  Burr. 

1357.  TheliniUa 

Action- for  2001.  by  a  Custom-house  officer  against  the  defendant  for  having110™0^  *D* 
prohibited  goods  in  his  custody  uponstat.  29  Geo.  2.  c.  21.  s.  3.  and  a  s^'onVmoBth 
aequent  proviso,  s.  7.  that  the  officer  neglects  or  refuses  te  prosecute  with  ef-  m  nu.  as 
feet  within  one  month,  any  common  informer  may.     Defendant  pleads  a  judg-  Geo.  2.  e. 
tfient  recovered  against  him  by  a  common  informer      Plaint  iff  replies  (by  pro-  21.  for  pro 
testation)  that  this  was  a  covinous  judgment;  (hat  he  brought  his  action  within  hib^ed 
a  month  after  condemnation  of  the  goods.     The  Court  held  it  to  be  very  clear  K0^1?"-* 
that  the  month  mentioned  in  the  statute  must  be  referred  to  the  time  of  con-  condemna 
damnation,  provided  that  true  diligence  be  used  by  the  officer  in  laying  the  in-  tion,  proYJ 
formation,  which  he  had  done  in  the  present  case.     This  attaches  the  right  of  4ed  due  di| 
action  in  himself.  igeneo  be 

%  Sutton  v.  Clarke.  H.  T.  1815,  C.  P.  1  Marsh,  429;  S.  C.  6 Taunt.  J8***     * 

.  .        .    pike  »«tt 

By  a  turnpike  act,  trustees  are  appointed  with  authority  to  cut  drains  in  tnutoet  are, 

lands  adjoining  the  roads,  making  reasonable  satisfaction  to  the  owner  thereof,  appointed 

By  the  same  act,  it  is  provided  that  all  actions  for  any  thing  done  in  persu- with  taihot 

ance  of  the  act  shall  be  brought  within  six  months  after  the  doing  of  the  thing  'ly  .t0  c.vt 

complained  o£     A  drain  is  cut  by  an  order  signed  by  a  competent  number  of  |a™(|«Vd 

trustee*,  and  according  to  the  plan  of  a  surveyor,  in  land  adjoining  the  plain  -joining  the 

tiff's  by  which  the  latter  is  overflowed.     An  action  is  brought  against  one  ofroads,  mat 

the  trustees  only  ,more  than  six  months  after  the  act  done  and  the  first  injury  >ng  reason* 

sustained,  but  within  six  months  after  a  subsequent  injury  accrued.     The  de-  D.,e  Mtiif«9 

-  *  If  the  defendant  plead  the  statute  to  an  action  brought  by  an  executor  on  a  promise  er§  tnereofi 
made  to  a  testator,  the  plaintiff*  cannot  reply:  a  subsequent  promise  to  himself,  because  this  l  ^  ' 
would  be  a  departure?  WMes,  27;  S  Saund.  639.  y  ujeaama 

f  If  a  stat.  for  allotting  waste  lands  within  a  manor  direct  all  disputed  claims  to  be  tried 
by  a  feigned  issue,  and  limit  the  time  for  bringing  such  action  to  six  months,  nn  action 
brought  against  a  copyholder  within  time,  if  abated -by  his  death,  must  be  revived,  and  the 
Ijeir  may  within  six  months  after  the  plaintiff  has  notice  of  tho  descent,  thou  ah  the  heir  be 
rrt>t  admitted  till  long  after  that  time,  prosecute  it;  Knight  ▼.  BateCowp.  788.  A  proviso 
ion  in  act  of  parliament  limiting  actions  for  any  thing  dono  in  pursuance  of  this  act,  or  in 
tbe  execution  of  the  powers  and  authorities  herein  granted,  to  a  certain  period  aflat 
the  action  shot)  have  accrued,  extends  to  cases  where  lite  party  does  an  act  within  the 
limits  of  his  official  authority,  but  exercises  that  authority  improperly,  ami  abuses  the  dis- 
cretion placed  in  him,  believing  all  tbe  while  that  he  is  acting  within  them;  Gadby  v.  Wilts, 
aad  J)9r]f*.  Canal  Company,  3  M,  apd  8).  580. 


9tt4  LIQUIDATE*)  DAMAGES* 

[  360  ]  fendant  insists,  not  that  the  action  must  be  brought  Within  six  months  Ootofbe 
act  all  a*  time  wnen  the  act  was  done,  but  that,  as  soon  as  it  appeared  that  the  act  was 
n*  riiinc  *  °**  8Ucn  a  complex*on  that  damage  must  ensue  from  it,  the  six  months  most  be 
done  in  per  calculated  from  that  time.  As- long  as  the  drain  remained  inartificial!/  made, 
eaance  of  and  damage  continued  to  be  sustained  by  it,  the  plaintiffs,  they  contended,  had 
the  act  a  right  of  action,  in  the  same  way  as  every  continuance  of  a  nuisance  was  a 
*b*U  h*  fregh  nuisance;  for  otherwise,  if  the  plaintiff  must  enforce  his  action  as  soon 
bl?ti  '  nsne  n&0<  received  a  scintilla  of  damage,  the  defendant  would  be  indentified 
months  af  *°r  a^  'nJury  which  his  neglect  had  occasioned  by  paying  a  very  trifling  strm; 
ter  the  do  for1he  damage  occasioned  within  the  first  six  months  probably  did  not  amount 
ing  of  the  to  5/.  The  plaintiff  could  not  have  recovered  prospective  damages,  as  the 
thing  com  owner  or  reversioners  might,  as  being  an  injury  to  the  inheritance.  The  mere 
alained  of,  occupier  0f  the  land  would  have  been  sustained  nt  the  time  of  bringing  his  ac- 
eot  inland  t'on>  an(*  cou^  not  recover  on  the  vague  speculation  of  what  might  happen  at 
adjoining  subsequent  periods.  In  Roberts  v.  Read,  16  East-,  215.  the  King's  Bench 
plaintiff*!,  held  that  the  defendants  having,  in  the  execution  of  their  office  as  surveyor* 
by  which  of  the  highways,  undermined  a  wall  adjoining  the  highway,  were  liable  in  an 
the  latter  it  action  on  the  case,though  the  wall  did  not  fall  till  more  than  three  months  after 
2*  mis  ^ne  act  committed,  which  was  the  time  limited.  In  that  case,  Lord  Elien- 
tbe  limita  borough  took  the  distinction  between  an  action  of  trespass  and  on  the  case,  the 
tion  of  the  consequential  damage  being  the  very  gist  and  foundation  of  the  latter  action; 
actiea  ia  to  and  Mr.  Justice  Bay  ley,  in  that  case  asked  how  the  damage  was  to  be  esti- 
be- reckon  mated  before  it  actually  happened. 

f  *'  "the  *^er  ^ur'  **Y lne  8,atu,c  fr°m  wnich  *he  trustees  derived  their  authority,  it 
lima  of  do  w  enacted,  that  no  action  shall  be  brought  for  any  thing  done  in  pursuance  of 
log  the  act,  the  act»  except  within  six  months  after  the  doing  the  thing  for  which  it  shall  be 
4>at  of  aos  brought.  In  the  present  case  the  drain  was  cut,  and  the  first  injury  was  tdav 
Mining  the  tained  more  than  six  months  previously  to  this  action. 
Injury.*    .  _____ -»_____»____. 

*  3"  1    Hfqttftatrt  Samaflcs,t 

*  The  With  am  Drain -iga  Ait,  2  Gao.  3.  o.  32.  provides  that  vvheco  persona  shall  refuse 
or  neglect  to  treat,  the  commissioners  may  issue  their  warrant  to  a  sheriff  to  etnponnef  a 
jury,  who  are  to  assess  their  damages,  nnJ'  their  verdict  is  to  be  binding.  And  it  h  also 
■provided  that  upon  payment  or  tender  of  the  sums  so- assessed  by  the  jury  the  commtasiuw- 
4rs  may  enter  upon  and  mako  use  of  ihe  land*.  And  the  act  contained  a  olauso  limiting1  the 
commencement  of  an  action  against  the  commissioners  to  six  months  next,  after  the  doing 
the  matter  or  thing  for  which  such  action  should  be  brought:  therefore,  where  the  surveyor 
of  the  commissioner  widened  a  ditch  nearly  a  year  before  the  commencement  of  the  action 
and  the  plaintiff's  sheep  fell  in  and  were  drowned  within  six  mon  lis  from  that  period:  held, 
that  in  an  ac  ion  of  trespass  for  widening  the  ditoh,  the  plaintiff  was  entitled  to  claim  the 
protection  of  the  act,  although  the  commissioners  might  not  have  mado  the  compensation  or 

5ursued  the  course  thnrohy  directed.  And  in  Roberts  v.  Rh.i1  M.  T.  181?.  K..  B.  16  Eas% 
15,  though  the  general  highway  act,  13  Goo.  3.  s.  78.  81.  directs  that  actions  against  any 
.personi  for  any  tiling  done  or  acted  in  pursuauca  thereof,  j»hill  be  commenced  within  three 
calender  months  after  the  fact  committed  and  not  afterwards,  yet  if  surveyors  of  the  high* 
ways,  in  the  execution  of  their  office,  undermine  a  .wall  adjoining  to  the  highway,  which 
docs  not  full  till  raoro  than  three  months  afterwards,  they  are  subject  to  an  action  on  the 
case  for  the  consequential  injury  within  three  months  after  the  falling  of  the  wall;  Booth  by 
*r.  Morton,  3  B.  and  R.  239;  S    C.  7  Moore,  51. 

1  Where  a  forfeiture,  given  for  a  breach  af  an  agreement,  is  in  the  aatare  of  stieelated 
damages,  the  defendant  may  be  held  to  bail,  bat  the  agreement,  breach,  aad  that  the  for- 
feiture U  stated  damages,  and  not  a  penalty,  mast  distinctly  appear  from  the  affidavit:  see 
6  T.  R.  13;  6  T.  R.  217;  2  East,  409;  Barnes,  86.  The  rote  is  clear,  that  for  attpeJeted 
damages  the  defendant  may  be  holden  to  bail,  bat  not  for  a  penalty;  2  East,  41  i.  In 
these  a  difficulty  has  sometimes  occurred,  in  distinguishing  between  penalties  and  liquida- 
ted damagea.  The  general  principles  to  be  collected  from  the  cases  are  ably  deduced  by 
Mr.  Holt,  in  a  note  to  his  Nisi  Prios  Reports,  p,  6;  from  which  it  appears  that,  let.  . 
Where  a  earn  of  money,  whether  in  the  name  of  a  penalty,  or  otherwise,  is  introduced  ia 
an  agreement,  merely  to  secure  the  enjoyment  of  a  collateral  object,  the  enjoyment  of  the 
object  is  considered  as  the  principal  intent  of  the  contract,  and  the  penalty  only  as  aecea 
iary,  and,  therefore,  only  to  secure  the  damage  really  incurred,  2nd.  where  en  agree- 
ment contains  provisions  for  the  performance  of  several  things,  and  then  a  large  sou:  is  sta- 
ted at  the  end  of  it,  to  be  paid  upon  the  breach  of  performance,  it  will  be  considered  as  a 
■entity.    8cd.  Where  the  payment  of  a  smaller  asm  ia  secured  by  a  larger.    4th.  Where 
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1.  Astlet  v.  Weidon.  H.  T.  1801.  K.  B.  2  B.  &  P.  346.  The  word. 

Ry  articles  of  agreement  between  the  plaintiflTand  defendant,  it  was  agreed  *'  it  "•  here 
on  the  part  of  the  former  that  he  jhould  pay  the  latter  so  much  per  week  to  ?J  ***,  ^ 
perform  at  his  theatres,  with  her  travelling  expenses  of  removing  from  °og  jween  the 
theatre  to  another,  except  extra  baggage;  and  on  the  part  of  the  defendant,  parties,that 
that  she  should  perform  at  the  theatres  such  things  as  she  should  be  required  either  of 
by  the  plaintiff,  and  attend  at  the  theatre  beyond  the  usual  hours  on  any  emer- lhora  *H 
gency  and  at  rehearsals,  or  be  subject  to  such  fines  as  are  established  at  the  rec*|nS  ** 
theatres,  and  be  at  the  theatre  half  an  hour  before  the  performances  begin,  agreement 
and  abide  by  the  regulations  of  the  theatres,  and  pay  all  fines;  and  it   was  according 
agreed  by  both  parties  that  either  of  them  neglecting  to  perform  that  agree- to  its  terms 
ment,  should  pay  to  the  other  200/.     Assumpsit  upon  this  agreement,  stating  end  effect, 
several  breaches,  and  concluding  to  the  plaintiff  damage  of  200/.     The  Court  'ho"M  W 
held,  that  the  sum  mentioned  in  the  agreement  was  in  the  nature  of  a  penalty,  JJjof8  to  be 
not  of  liquidated  damages.  i   «j»g  -i 

2.  Smith  v.  Djcklnson.  H.  T.   1804.  K.  B.  3B.&  P.  €30.  S.  P.  Orr  t.  recovere* 

Churchill.  E.  T.   1789.  C.  P.  1  H.  BK  227.  in  any  of 

In  assumpsit  the  plaintiff  declared  on  an  agreement  by  the  defendant,  not  to  the  KingV 
avail  himself  or  take  any  undue  advantage  of  a  communication  made  to  himjhy  courts," 
the  plaintiff,  of  an  invention,  for  which  the  plaintiff  intended  to  take  out  a  pa-01**'?  * 
tent,  and  assigned  as  a  breach,  that  the  defendant  fraudulently   obtained  aindnots 
patent  for  the  invention  in  his  own  name.     It  was  proved  that  the  defendant  right  to  li 
fraudulently  obtained  a  patent  in  his  own  name,  which  the  plaintiff  afterwards  qoidated  da 
agreed  should  remain  in  the  defendant's  name  upon  certain  terms,  which  terms  m*0**t 
the  defend*  nt  before  the  commencement  of  the  action  had  renounced,  insisting®0' if  aPa* 
upon  the  invention  as  his  own.     The  Court  held,  that  if  a  party  agree  not  tOtJt8fc?spe 
do  some  specified,  act  under  a  penalty  of  100/.,  such  sum  cannot  be  consid- ciffai  act 
ered  in  the  nature  of  liquidated  damages.  vnderape* 

3.  Lowe  v.  Peers.  E.  T.  1768.  K.   B.  4  Burr.  2225.  S.  P.  Christie  v.  *hy  of     ^ 

Bolton.  E.  T.  1724.  N.  P.   3  C,  &.  P.  240.  aJaViaaaS 

This  was  an  action  of  covenant  upon  a  marriage  contract,  being  a  promise  ko  com\^„ 
under  the  defendant's  hand  and  seal,  and  in  his  own  handwriting,  to  the  effect  e«j  m  then* 
following:  "I  do  hereby  promise  Mrs.  C.  that  I  will  not  marry  with  any  per- tore  of  liqvi 
son    besides    herself;    if  I  do,    I  agree    to  pay  to  the  said    C.    1,000/.  dated  dumay 
within  three  months  next  after  I  shall  marry  any  body  else.  Witness  my  hand  g6** 
N.   P.,  and  seal,  Stc."     This  deed  was  executed  in  1757;  upon  it,  action  WM^*  nature 
brought..    The  plaintiff  avers  in  her  declaration,  that  she  had  remained  single,  erth«  tree* 
and  was  always    willing  and  ready  to  marry  him  whilst  he  continued  single,  action  af 
but  he  married  E.  G.     The  breach  was  assigned  in  non-payment  of  the  1 ,000/.  fords  no 
though   demanded.     The  defendant  pleaded  non  est  factum.     The   question  other  medi 
turned  upon  the  second  count  only;  for  it  was  admitted,  that  no  sufficient  evi-  ?m  ?J* ^5fr 
dence  was  given  to  support  the  first  count.     The  cause  was  tried  before  Lord^.^  *  ga# 
Mansfield.     It  appeared  in  evidence  by  letters  that  were  read,  that  there  had  tained,  the 
been  a  long  courtship,  and  that  this  obligation  was  fairly  and  voluntarily  given  sum  stipala 

by  the  defendant  to  tho  plaintiff;  the  defendant  pulled  the  stamped  paper  out**}  to  be 

pnid  oa  pat 
the  word   penalty  re  specifically  wed,  it  i«  merely  as  a  eocority,  and  will  effectaally  pre-  fbrmanee 
vent  toe   Court  from  considering  the  sem  mentioned  as  liquidated  damages;  see  B.  It  P.  wj|j  De 
630.     Mb.  A  court  of  equity  will  relieve  against  a  penalty  upon  a  compensation,   and  a  viewed  as 
eoort  of  law  will  not  enforce  it  beyond  the  nctnal  damage  sustained;  bat  where  there  is  an  damages*, 
agreement  to  pay  a  particular  liquidated  sum,  neither  a  court  of  equity,  nor  a  conrt  of  law, 
can  make  a  new  agreement  for  a  men,  nor  is  there  any  room  for  compensation  or   relief. 
,  6th.  Where  the  precise  sum,  therefore,  is  not  of  the  essence  of  the  agreement,  the  quan- 
tum of  damages  may  be  assessed  by  a  jury;  hot  whore  the  precise  sum  has  been   fixed 
and  Agreed  upon  by  the  parties,  that  very  sum  is  the  ascertained  and  liquidated  damage-; 
the  jury  are  confined  to  it,  and  the  plaint  iff  cannot  recover  beyond  it;  see  18  East,  813:  9 
B.  &  P.  346;  4  Burr.  2229;  2  T.  K.  82;  1  Ctfmph.  78;   Doug.   101;  1  Blac.  895;  Ibid. 
•78,  867?  8.  C.  8  Burr.  1852;  1  Br.  Cas.  in  Chan.  419;  Ibid.  416.     When  it  is  a  matter 
of  uncertainty  whether  the  agreement,  intended  to  be  enforced,  be  not  illegal,   and  which 
might  eventually  subject  the  plaintiff  himself  to  a  penalty,  the  defendant   should  not   be 
held  to  bail,  as  the  Court  under  such  circumstances  wonld  discharge  the  latter  out  of  cat- 
todj  ob  entering  a  oomiuon  appearance;  see  1  H.  Blac.  801. 
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of  IttsftWn  pocket,  and  wrote,-  signed,  sealed,  and  executed  it  in  the  presence 
4f  one  witness;  and  a  witness  who  saw  it  executed  attested  it  after  the  defen- 
dant was  gone.     There  was  no  intercourse  between  the  plaintiff  and  defen- 
dant afterwards.     The  witness,  to  prove  this  deed,  swore  thaj  the  defendant 
seated  it  before  he  wrote  his  name  N.  P.     Witnesses  were  called  on  the 
other  side  to  prove  the  contrary.     His  lordship  directed  the  jury  to  find  for 
the  plaintiff  with  damages  1,000/.  if  they  thought  the  deed  to  be  a  good   deed. 
If  this  direction  was  wrong,  he  gave  the  defendant  leave  to  move  for  a  new 
trial  without  costs.     Accordingly  it  was  moved  for  a  new  trisl.     The  Court 
held,  where  the  nature  of  the  transaction  affords  no  other  medium  of  ascer- 
taining the  damage  sustained,  the  sUftl  stipulated  to  be  paid  on  performance 
will  be  viewed  as  damages. 
\  463  1  4.     Birch  v.  Stfphensov,  E.  T.  1811.  C.  P.  Taunt.  469.  S.  P.  Lowe  t. 
Peers.  E.  T.  1768.  K.  B.  4  BuYf.  2228.  S.  P.  Rolpe  v.  Patterson.  3 
Bro.  P.  C.  437. 
Aa  an  agree     Reservation    of  51.  per  acre,  during  the    last  20  years  of  a  term,  tot 
m€l11 ,0       every  acre  of  meadow  thereby  demised,  which  the  tenant  Should  plough,  dig, 
»cm»  for P*rear>  break  up,  or  convert  into  tillage,  during  the  said  last  20  years  of  the 


err  acre  of  term,  and  so  after  that  rate  for  any  greater  or  less  quantity  than  an  acre,  of 
meadow  less  than  a  year.  Per  Cur.  The  rent  is  due  in  the  fast  20  years,  if  the  lone? 
land  wbiob  is  then  ploughed,  whether  it  was  first  ploughed  within  the  last  20  years  or 
lfcrtJi!i*0e  De^ore»  a^  the  rent  continues  payable  during  the  years,  though  the  land  be> 
Blanch        again  laid  down  to  permanent  grass. 

p    •     *  5     Farrajtt  v.  Olmius.  T.  T.  1820.  K.  B.  3  B.  $  A>  692. 

'So  it  a  ret  I"  covenant  by  lessor  against  lessee  upon  a  lease,  reserving  an  increased 
ertatiouof  rent  for  every  acre  of  50/.  if  certain  lands  were  converted  into  tillage;  the 
60/.  per  a  jury,  by  their  verdict,  having  given  damages  for  the  actual  injury  sustained, 
era  for  *vo  instead  of  the  increased  rent,  the  Court  will  not  refuse  the  plaintiff  a  newtrnu? 
vartadT  ,C<ta  on  lne  £roun<*  that  the  verdict  was  consistent  with  justice;  though  the  judge 
tillage.  expressly  directed  the  jury  to  find  damages  to  the  amount  of  the  increased 
rent.     Rule  absolute  for  a  new  trial  without  payment  of  costs. 

6.  Fletcher  v.  Dyche.  T.  T.  1787.  K.  B.  2  T.  R.  32. 
&o,  where  Two  persons  agree  to  perform  certain  work  in  a  limited  time,  or  to  pay  * 
two  per  stipulated  weekly  sum  for  such  time  afterwards  as  it  should  remain  unfinished; 
tons  agreed  and  a  bond  is  prepared  in  the  name  of  both,  but  is  executed  by  one  only,  with 
tertai i  cond'l»on  *°r  tne  due  performance  of  the  work,  or  the  payment  of  the  weekly 
worklna  8um 5  an<*  the  work  is  not  finished  in  the  time. 

lidtited  Ashurst,  J.     The  sums  set  off  are  in  the  nature  of  liquidated  damages,  and 

time  or  to   are  such  a  kind  of  penalty  (if  they  may  be  called  by  that  name)  as  a  court  of 
pay  aatipo  equity  would  not  relieve  against.     The  object  of  the  parties  in  naming  this1 
lated  week  weekly  sum  was  to  prevent  any  altercation  with  respect  to  the  quantum 
y  ,on,»      0f  damages  which  the  defendant  might  sustain,  by  reason  of  the  noo-perfor- 
rnance  of  the  contract.     It  would  have  been  difficult  for  the  jury  to  have  as- 
certained what  damages  the  defendant  had  really  suffered  by  the  breach  of  the 
agreement,  and  therefore  it  was  proper  for  the  contracting  parties  to  ascertain* 
it  by  their  agreement;  so  that  this  is  a  case  of  stipulated  damages,  and  it  iff 
not  to  be  considered  as  a  penalty:  if  so,  and  the  parties  have  entered  into  at 
joint  and  several  bond,  it  becomes  the  separate  debt  of  both,  and  there- 
fore may  be  set  off  against  either.     Then  it  has  been  objected  that  there  is" 
no  mutuality  in  the  debts,  because,  it  is  a  joint  debt,  and  accordingly  that  the 
plaintiff  should  have  a  compensation  from  the  other  party.     As  to  that,  H  i* 
sufficient  to  say  that  this  is  a  separate  as  Well  asa  joint  debt,  and  therefore  may 
be  set  off;  and  as  to  the  other  ground  of  objection,  it  is  not  necessary  to  deter* 
mine  that  question  in  this  case;  but  if  it  were,  I  think  he  might  have  cor/ripen* 
I  364  1  8at*on  m  anotncr  form,  by  bringing  an  action  for  money  paid,  laid  out,  ana  ex* 
Or  when  it  P«nded  to  his  use;  but  that  is  not  material  as  between  these  parties. 
Jae'xpreaaljf.     Rbillt  v.  Jones.  T.  T.  1823.    C.  P.  8  Moore,  244;  S.  C.  1  Bing.  302. 
that  the  S.  P.  Barton  v.  Glover.  H.  T.  1821 .  N.  P.  Holt.  N.  P.  43. 

tarn'  shall       The  plaintiff  and  defendant  entered  into  articles  of  agreement,  in  which  the 
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JFvjner,  in  consideration  of  2,3001.,  agreed  to  sell  to  the  latter  the  lease  of  a**  J«J 
public  house  as  he  then  held  the  same  for  the  expiration  of  his  term  therein,  J^  ^ 
and  also  his  goods,  fixtures  and  effects,  at  a  valuation;  and  the  defendant  ^^ 
agreed  to  take  an  assignment  of  the  leaso,  and  pay  the  above  sum  for  it,  as 
also  the  amount  of  the  goods,  fixtures,  and  effects,  and  take  possession  of  the 
premises  on  a  given  day,  when  the  plaintiff  ageed  to  give  up  possession  of  the 
said  promises,  goods,  and  effects,  to  sign  licences,  to  repair  or  allow  for  all 
damaged  outside  windows,  and  to  clear  the  rent  and  taxes  to  the  day  of  quit- 
ting possession,  and  the  expenses  of  tljo  agreement  were  to  be  paid  by  th* 
parties  in  equal  moieties;  and  it  was  lastly  agreed  that,  upon  either  party  a 
not  fulfilling  all  and  every  part  of  the  agreement,  he  should  pay  to  the  other 
5001.,  thereby  settled  and  affixed  as  liquidated  damages. 

Per  Otn:  The  only  question  in  this  case  turns  on  the  construction  to  be 
put  on  the  words  of  the  whole  agreement  which  has  been  entered  into  between 
the  plaintiff  and  defendant;  from  which  we  think  that  it  may  fairly  be  collect-  - 
*d  that  the  intent  of  the  parties  was,  that  the  damages  stipulated  for  as  betweett 
themselves  were  to  be  considered  as  liquidated  damages,  and  cannot  be  treat- 
ed as  a  penalty,  although  they  might  operate  as  such  in  a  popular  sense;  but 
the  parties  have  expressly  agreed  between  themselves  that  they  should  be  set- 
tled and  fixed  as  liquidated  damages.  This  case  is  altogether  distinguishable 
from  that  of  Ashley  v.  Wilson, 2B.&P.  346,  as  well  as  Fletcher  v.  Dyche; 
tliere  the  agreement  was  tor  the  payment  of  small  sums  at  stipulated  times; 
but  here,  the  agreement  was  entered  into  for  the  performance  of  covenants  of 
an  extensive  nature,  and  the  gross  sum  for  the  breach  of  it  by  either  of  the 
parlies  was  fixed  at  500/.  by  way  of  liquidated  damages;  and  no  case  can  be 
found  where  these  words  have  been  introduced,  and  they  might  be  passed  over 
and  considered  by  the  Court  in  the  nature  of  a  penalty.  We  wish  to  avoid 
founding  any  opinion  on  any  antecedent  decisions,  and  to  confine  ourselves  en- 
tirely to  the  terms  of  the  agreement  taken  altogether,  from  which  it  appears  to 
us  to  be  perfectly  clear,  that  the  damages  in  question  must  be  considered  as  ^^ 
jiqwdated  damages,  and  not  a  penalty.  .     •  for  liqeidat 

8;     Lovb  V.  Peers.  E.  T.  1768.  K.  B.  4  Burr.  2229.     S.  P.  Holt,  N.  P.  ^daniH- 

C.  43.  entitles  the 

Per  Cur.  Where  the  precise  sum  is  not  the  essence  of  the  agreement,  the  P»»«^ 
quantum  of  damages  may  be  assessed  by  the  jury;  but  where  the  precise  sun;  fJX  fall 
%  fixed  and  agreed  upon  between  the  parties,  that  very  sum  is  the  ascertained  M  agr?ed 
damage,  and  the  jury  are  confined  to  it.  »  be  paid, 

9.     Farrant  v.  Olmius.  T.  T.  18-0.  K.  B.  3  B.  &  A.  b*A 

Per.  Cur.     In  this  case  there  is  an  express  contract  for  stipulated  damages,.  And  ,f  the 
and  the  jury  have  given  a  verdict  for  arbitrary  damages;  therefore,  we  are  of  j-jjW* 

opinion  that  there  should  be  a  new  trial.  a  mailer 

one  the 

aCb?rp00l— A*  *°  the  Construction  of  Us  Charters',  see  Rex.  v.  Ley  land,  coort  wffl 

ffi£?ffi££..  M.T..809.  KB.  I.  East,  675;  &  atl^ST"* 

97;  S.C.  12  East,  439.  .     jij.    > .. 

By  the  Liverpool  Dock  Acs  of  8  Ann.  and  2  Geo.  3  ,  certain  tonnage  du-  JJJJ^ 
ties  are  payable  to  the  dock  company  on  all  vessels  sailing  with  cargoes  out-p^  ^^ 
•Ward,  or  inwards,  so  afl  no  ship  shall  be  liable  to  pay  more  than  one. ,  foi r  the  ^ 
same  voyage  out  and  home.     The  Court  held,  that  a  Liverpool  ship  carrying  wh«h 
a  cargo  out  to  the  West  Indies,  and  bringing  •^.^***^£t£ult 
onlyliaWe  to  pay  ono  duty,  namely,  the  duty  outwards,  and  a  for egn  sjrip  p  £; 
bringing  a  cargo  to  Liverpool,  and  carrying  another  cargo  out,  is  only  liable  ^  wh|, 
to  pay  the  duty  inwards.     But  where  a  ship  was  bu.lt  in  another  port,  on  ac-  a  ^  ,.4 

•  Tbooiu  where  an  agreement  not  under  eeal  for  the  le«.e  of  a  pablie-hooae.  co"ta1nej  »«*« 
4  cUWTnat  tC£r?y  Delecting  «o  comply  with  hi,  part  of  the  agreement  Acid  p.,  the 

thereof:  held,  that  the  party  making  default  w«.  not  l.able i  beyond  the  damage  aetuallr 
•oaUioed;  llandall  v.  Everet..  1  M.  &  M.  41 ;  S.  C.  2  C.  &  P.  597. 

VOL.  %U.  3* 


tSt  LIVERY. 

W1&  t  e*f  count  of  tha  owner  residing  at  Liverpool,  where  she  was  registered,  and  sai£- 
to,  incur*  e£  t0  tjie  ^arest  Indies  without  first  coming  to  Liverpool,  but  brought  heT  re- 
tv  aUhd'  tum  carg°  ^cre  as  to  her  home;  this  was  held  to  be  one  entire  and  distinct 
■be  may  Voyage  within  the  meaning  of  the  acts,  for  which  the  duty  inwards  was  paya- 
have  trad  Me,  and  did  not  privilege  the  ship  from  payment  of  the  duties  again,  when 
ed  to  inter  ticxt  she  sailed  with  another  cargo  upon  her  outward  voyage  to  the  West  Im- 
mediate dies,  though,  in  fact,  she  only  used  the  dock  inwards  on  her  first  voyage;  for 
*°  the  privilege  of  using  the  docks  with  an  outward  and  inward  cargo,  upon  one 
If  a  man  Paymcn*  °f  daty,*is  confined  to  the  same  voyage  out  and  home. 

approaches        ,w'  " — 

as  near  at  JLlvtVQ.* 

be  can  to  l.     Austik  v.  Osborn.  M.  T.  1715.  K.  B.  Com.  246. 

the  lands,  p^  Qnr     jf  n  man  approaches  as  near  as  he  can  to  the  lands,  this  amounts 

monnta  to    to   a  ^erT' 

a  livery.  2-     Nonius  v,  TmsT.  E.  T.  IG75.  K.  B.  2  Mod.  78. 

[  366  ]       In  ejectment,  the  case  was,  a  deed  is  made  to  three;  habendian  to  two  for 
If  a  deed    their  lives-;  remainder  to  the  third  for  life.;  and  livery  and  seisin  is  made  to  all 
be  made  to  fhr£e,  secundum  Jonnam  tharta.     The  question  was,  whether  the  livery  so 
three  per     made,  as  if  they  had  all  estates  in  possession,  whereas  in  truth  one  of  tbetp 
J*111'  *a     had  but  an  estate  in  remainder,  was  good?     The  Court  were  all  of  opinion,-, 
two  for       *kR*  the  livery  in  this  cn?e  was  good  to  two  for  their  lives;  remainder  to  the 
their  live*,  third  person.     And  the  Chief  Justice  said,  that  whatever  the  ancient  opin- 
witb  re       ions  were  about  pursuing  authorities  with  great  exactness  and  nicety,  yet  this 
mainder  to  matter  of  livery  upon  indorsements  of  writing  was  always  favourably  e.xponnbV 
the  third     ed  0f  ]afer  times,  unless  where  it  plainly  appeared  that  the  authority  was  not 
livery"  '  °'  Purs0e^  at  ?Mi  as  if  a  letter  of  attorney  be  made  to  three  jointly. and  seve-. 
made  to  all  ralty»  two  carmoUexccute  it,  because  they  arc  not  the  parties  delegated;  they 
three  aeeor  do  not  agree  with  the  authority. 

ding  to  the..    ••  Lively  of  seisin  is  of  two  kin-'s,  livery  in  deed,  and  fivery  in  law;  livery  in  deed  w. 
?r<!l ^f        the^  actual  delivery  of  tho  po*«eMsion,  where  ihe  feoffor  comes  himself  opon  the  land,  and 
iced,  IS        taking  the  ling  of  the  door  of  lho  principal  mansion,  or  a  twig,  cfeliveis  the   same  to  tho 
4P00>  ••       feoffee   in   the   mine  of  seisin,  or  it  may  be  by  word*  only,  without  the  delivery  ef  any. 

«r°^t  tr  tmtJJ»  as  '**  !'le  feo^or  oe  uPon  1,,e  'H,,d  or  within  the  door  of  the  house,  and  rays  te  (.hi 
5  A  f00™.  "  I  «"»  content  ihut  you  should  enjoy  this  land  according  lo  the  deed;"  this  is  e> 
V? Li  i  *°°d  d6,iverv  to  P"*1  ,l,e  freehold,  for  tho  charier  of  feoffment  makes  the  limitation  of  the 
Sn  *!?  .  esrlalet  ttn«l  «hen  tho  words  ppoken  by  the  feoffor  on  the  land  are  sufficient  indication  to  the 
W  possQj  persons  present  of  the  change  of  possession.  If  a  man  merely  delivers  n  deed  of  feoff* 
Mon'  ment  on  the  land,  this  will  not  amount  to  livery  of  seisin,  for  it  has  another  operation    t« 

take  effect  as  a  deed;  boi  if  the  feoffor  delivors  the  deed  opon  the  land  in  the  name Df  sei- 
sin of  the  lands  contained  in  the  deed,  this  w-ill  he  a  good  delivery.  As  livery  of  seisin. in 
the  delivery  pf  tho  nciual  possession,  ii  follows  that  no  person  cun  give  livery  in  deed  who 
has  not  himself,  at  the  moment  the  nc'ual  possesion;  therefore,  where  a  person  lakes  a 
feoffment  of  lands  which  are  let  on  lease,  he  must  obtain  the  assent  of  the  lessee  to  the 
livery;  and  in  cases  of  this  kind,  the  prac  ice  formerly  was  for  the  leasee  to  give  op  tho 
possession  for  a  moment  to  the  feoffor  in  order  to  enable  him  to  give  livery.  Livery  in 
law  is,  where  the  feoffee  is  not  actually  on  the  land  or  in  ihe  house,  but  being  within  tight 
of  it,  says  lo  the  feoffee,  "  I  give  you  yonder  house  or  land,  and  go  and  enter  into  lho 
same  and  take  possession  of  it  accordingly."  This  sort  of  livery  appears  to  have  been 
made  at  first  only  at  the  courts  baron,  which  were  then. held  in  the  open  air  or  some  spot 
in  the  manor,  from  whence  a  general  view  of  the  whole  might  be  taken,  and  pares  cts- 
fim  could  distinguish  the  land  th:tt  was  to  be  transferred.  Livery  in  law  does  not,  how* 
ever,  Iransfer  the  freehold  till  an  actual  entry  is  made  by  the  feoffee,  becaaee  the  posses- 
sion is  not  delivered  to  him,  but  only  a  licence  or  power  given  by  the  feoffor  to  take  pos- 
session. Livery  of  seisin  may  be  given  and  received  by  attorney;  but  the  authority  to 
give  or  receive  livery  must  bo  by  deed,  in  o:der  that  it  may  appear  to  the  Conit  that  the 
attornoy  hud  the  power  to  represent  ihe  parties,  and  that  the  power  was  properly  portaed. 
Livery  of  *e**in  under  a  power  of  attorney  must  be  made  during  the  life-time  *f  the  feoff- 
or, for  the  power  ceases  with  his  death,  and  nlso  during  the  life  of  ibe  teeflfee;  for  if.  he 
die*,  Jivery  cannot  bo  made  to  hi*  heir,  because  then  he  would  take  by  purchase,  where, 
the  Word  ««  heirs"  W«is  a  word  of  limitation.  A  memorandum  that  livery  of  seisin  was 
given,  is  usually  endorsed  on  nil  ancient  feoffments;  but  courts  of  law  and  equity  will  pre- 
sume livery  of  seisin  to  have  been  given,  though  not  endorsed  on  the  deed,  where  the  pos- 
session is  gone  according  to  the  feoffment  for  a  length  or  time.  A  court  of  equity  wW 
supply  the  want  of  livery  of  seisin  where  a  feoffment  nnponra  to  havo  been  made  tor* 
good  or  a  valuable  consideration. 
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5.     pAgpoxs  v.  Pens*.  H.  T.   1750.  K.   B.  1  Mod.  9i;  S.  C.   Pott.  46.  2 

?  Kcb.  872.  1  Vent.   ISC. 

Trespass.     Two  women  were  joint  tenants  in  fee;  one  of  them  a  charter  A  livery 
of  feoffment,  delivered  the  deed  to  the  feoffee,  and  said  to  him  within  view  .of  withiuvicw 


the  law!,  "Go  enter  and  take  possession;"  but  before  any  actual  entry  by  the  PJMei 
feoffee,  the  feoffor  and  feoffee  intermarry.     The  -question  was,  whether  or  no  0|e  iDteraa| 
this  marriage  coming  between  the  delivery  of  the  deed  and  the  feoffee's  entry,  to  thefeof 
had  destroyed  the  operation  of  the  livery  within  the  view.     It  was  said,  it  has  feu.* 
not;  for  the  power  and  authority  that  the  fcoliee  has  to  enter  is  coupled  with    \  967  ] 
an  interest,  and  not  countermanded  in  fact;  and  if  so,  not  in  law.     If  a  grant. 
be  made  of  a  horse,  nothing  passes  till  election,  and  yet  the  grant  is  not  revo- 
cable; so  till  attornment  nothing  paaseth,  and  yet  the  deed  is  not  revocable. 'If 
the  woman  in  this  caso  had  married  a  stranger,  that  would  not  have  been  a  re- 
vocation, Perk.  29.     This  case  may  be  compared  to  the  case  of  Bargaine  v. 
Sparling,  Cro.  Car.  273.  23 1.     Now,  for  the  interest  gotten  by  the  husband 
by  marriage,  he  hath  no  estate  in  his  own  right.     If  a  man  be  seised  in  the 
right  of  his  xrifo,  and  the  wife  be  attainted  of  felony,  the  lord  shall  enter  and 
oust  the  husband:  he  gains  nothing   but  a  bare  perception  of  profits  till  issue 
Kad.    After  issue  had,  he  has  an  estate  for  life.     Where  a  man  that:halh  tJHe 
to  enter  comes  into  possession,  the  law  doth  execute  the  estate  to  him,  7  Hen. 
?.  pi.  2;  2.  Roll.  Abr.  tit.  Attornment;  38  Edw.  3  pi.  i  1;  Brook,  tit.  Feoff- 
ment; 67  Moor,  85;  3  Cro.  370. 

'  Hale,  Ch.  J.,  said  to  the  counsel  on  the  other  side,  "You  will  never  get 
ever  the  case  of  38  Edw. '3  pi.  1 1.  My  Lord  Coke,  to  that  case,  saith,  that  the 
marriage  without  attornment  is  an  execution  of  the  grant;  but  that  I  do  no! 
believe;  for  the  attendance  of  the  tenant  shall  not  be  altered  without  h  s  con- 
aoat.    Tke  effectual  part  of  the  feoffment  is,  go,  enter,  and  ia<ke  possession." 

Sftfttfl,  JJreSt KtKttOtt  t0-  See  ante,  tits.  Jidvoieson;  Ecclesiastical  Pay 
tons. 

SrttjfKflS      Seermfc,  tit.    jLandloi^d  and  Tenant;  and post9i\t.   Notice  if 
Quit. 

IfrtttJOH-t  See  anle>  tits.  Corporations;  Distribution,  StutuU  of;  popt, 
tits.  Mandamus;  Quo  Warranto. 

*  When  land*  lie  ia  two  counties,  there  meat  be  livery  in  both;  Dy.  246.  pi.  171. 

t  Lendo*  ia  a  county  of  itself:  4  Inst.  24S;  so  it  ia  a  corporation  by  preacription  bnowa 
by  several  same*;  2  Inst.  WO  Quo  Warranto,  pa*$im.  During  the  violent  proceeding* 
that  took  place  ia  the  latter  end  of  the  reign  of  King  Charlea  II.  k  was.  amongst  other 
ihaur  fheaght  expedient  to  new  model  moat  or  the  corporate  towns  ia  lite  kingdom,   fbc 


.  toh  jmreoae  many  of  those  bodies 'wera  persuaded  to  surrender  their  charter;  and  iojormt- 
tiens  of  the  same  nature,  quo  warranto,  were  brought  against  others  upon  a  sopposeoV  or 
frequently  *  real,  forfeiture  of  their  franchises,  by  neglect  or  abuse  of  them  and  the  coaae- 
qaoaraj  was,  that  the  liberties  of  most  of  them  were  seised  into  the  hands  of  the  King,  who 
gtaated  them  fresh  charters,  with  aoch  alteraiiona  as  were  thought  expedient;  and  doriag 
their  stale  of  anarchy  the  crown  named  all  their  magistrates.  This  exercise  of  power, 
though  peahaps  ia  »ummo  jure  it  wne  for  the  most  part  strictly  legal,  gave  a  great  aod 
jest  alaro),  the  sow  modelling  of  the  corporations  tending  toward*  establishing  •whitrary 
power,  and,  therefore*  k  waa  thought  necessary  at  the  Revolution  to  bridle  this  branch  of* 
Bfetosmiiva,  at  heat  ao  far  as  regarded  tihe  metropolis,  by  stat.  2  W.  A  M.  st.  I.  e.  at, 
whiah  enacts  eb»t  the  franohise  of  the  city  of  London  shall   never  hereafter  be  seised   or 

G judged  for  any  fotfutture  or  misdemeanor  whatsoever.  The  quo  warranto  rgaioat 
adon  issued  t»  Tiinity,  86  C.  2,  on  which  judgment  was  given  in  B.  R.,  that  the  chart 
tar  aad  franchise  of  the  sab)  city  sboald  be  sewed  into  the  King's  hands  as  forfeited; 'tola 
judgment  was  reversed  by  the  above  stat  2  W.  fc  M..  and  all  officers  and  companies  n£. 
stored,  Ac;  and  the  act  provided,  that  the  mayor,  commonalty,  and  citizens  of  rtie  chy  of 
Leads*  should  for  ever  thereafter  be,  and  presciibe  to  bo  a  body  corporate  and  politic,  &c, 
aad  emjoy  aH  their  franchises,  &c;  see  3  Comm.  263,  264.  Before  this,  by  Magna  Chaeta,  «* 
%  ft  was  provided,  "that  the  city  of  London  should  have  all  their  ancient  usages,  Ubsxties, 
asadouatoms,  which  they  used  to  enjoy,"  which  is  cnnOrmed  by  the  stat.  14  Edw.  t,  at.  I.e. 
I.  It  is  divided  into  twenty  six  wards,  over  each  of  which  there  ia  an  alderman,  and Its  gev- 
oraed  by  a  lord  mayor,  who  is  chosen  yearly,  and  presented  to  the .King,  or  in  his  »*se«oe, 
as>  ass  jastiaes.-er  the  batons  of  the  Exchequer  at  Westminster;  Chart.  82  Hen.  a.     Before- 
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t  RELATIVE  TO  THE  LIMITS  OF\  p.  369. 

Ii MAYOR  AND  ALDERMEN,  P-  W* 

Hi' SHERIFFS,  p.  370. 

IV*  . FREEMEN  AND  CITIZENS,  p.  31*. 

r  368  ]       V* —— WIVES  AND  CHILDREN  OF  FREE-! 

MEN,  p.  374. 

VI. APPRENTICES,  p.  380. 

VII. CHURCHES,  HOUSES,   INNS,  &c.  p.9». 

Y1H. DEVISES  AND  BEQUESTS,  p.  382. 

-  IX. TRADE,  p.  382. 

X. THE  COURTS  AND  LEGAL  PROCEE-> 

DINGS  CONNECTED  WITH. 

(A)  Of  the  mayor's  court,  p.  385.| 

(B)  Of  the  sheriffs'  court,  386. 

(Q)  Qf  the  court  of  conscience  or  requests.    See  post,  lit.  R*-t 

quests,  Court  of, 

(D)  Of  the  proceedings  BtFoREicrx  attachment.  Sjee  ante,  tit.  For- 
eign Attachment 

(E)  Of  the  superior  courts  taking  notice!  of  the  customs,  and  of 

COURTS  OF  THE  CITY  OF  LONDON,  p.  386. 
(F)    Of  THE  LEGAL  PROCEEDINGS  IN  THE  CITY  COURTS,  p.  387. 

XI.  RELATIVE   TO  THE   FORFEITURE   OF   THE   FRAN- 
CHISE, p.  387. 

•  (be  time  of  Hen.  3.  the  city  was  divided  into  twentv-four  war-Is.  By.  parliament,  Anno* 
17.  R.  2.  Farringdon  Without  was  severed  from  Farringdon  Wiihin,  and  matte  a  disiinc^ 
ward.  sty  ehirter  1  Ed.  3,  and  patent  4  Ed.  6.  the  King  granted  to  the  citizens  nod  their 
successors,  the  villa,  manor,  and  borough  of  Southward  whereupon,  by  an  order  of  the* 
court  of  mayor  and  alderman,  confirmed  by  the  common  council,  Soutbwark  was  made 
the  twenty-sixth  ward,  by  the  name  of  the  Bridge.  Ward  Withoot,  on  the  last  day  of  July, 
4  Ed.  6;  toe  Com.  Dig.  lit,  London.  Bofore  and  since  the  Conquest  to  tbe  time  oT.Ric. 
1,,  London  was  governed  by  a  portreeve;  and  by  two  bailiffs,  and  afterwards  by  a  may- 
or, appointed  by  tbe  King;  but  King  John,  in  the  tenth  year  of  his  reign,  granted  them 
liberty  to  choose  a  mayor;  2  Inst.  253;  see  2  Show.  450;  Com.  Die.  tit  London.  Tbe 
presenting  and  swearing  of  the  lord  rmyor  at  Westminster  to  be  on  tbe  9th  of  November, 
new  Style,  24  Geo.  2.  c.  48.  a.  1 1 ;  to  be  admitted  and  sworn  at  Guildhall,  London,  the  day 
precodingi  stat.  15  Geo.  2.  c.  30.  s.  4.  The  lore!  muyorof  London  for  the  time  being  is  chief 
justice  of  gaol  delivery,  escheator  within  the  liberties,  and  b.-iilirTof  the  river  Thames,  &c 
He  is  a  high  officer  in  the  city,  having  all  courts  for  distribution  of  justice  under  his  juris- 
diction: viz.  Tbe  Court  of  Hustings,  Sheriff's  Court,  Mayor's  Court,  Court  of  Common 
Council,  &o.  There  are  three  ways  to  be  a  freeman  of  London:  by  servitude  of  aa  ap-- 
prenticeship;  bv  birthright,  as  being  the  son  of  a  freemen;  and  by  redemption,  i.  e.  by 
purchase  under  an  order  of  tbe  Court  of  Alderman;  4  Mod.  145.  The  child  of  a  freeman, 
when  of  age,  may,  in  consideration  of  a  present  fortune  bar  herself  of  her  customary  part; 
2  Strange  947.  An  agreement  on  marriage,  that  the  husband  shall  take  op  tbe  freedom  oP 
London,  binds  the  distribution  of  his  effects;  1  Strange,  455.  King  Henry  IV.  granted 
to  the  mayor  and  commonalty  of  London  the  assize  of  bread,  beer,  ale,  &c,  and  victuals 
and  things  saleable  in  the  city.  In  London,  every  <fety,  except  Sunday,  is  a  market  overt 
for  tbe  baying  and  selling  of  goods  and  merchandise;  5  Rep;  85.  Bat  no  person,  not  be- 
ing a  freeman  of  London,  shall  keep  any  shop  or  other  place  to  put  to  sale  by  retail,  any 
goods,  or  wares,  or  use  any  handicraft  trade  for  hire,  gain,  or  sale  within  the  city,  apon> 
pain  of  forfeiting  5/.;  8  Rep-  124;  Char.  Car.  1.  With  regard  to  persons  making  unser- 
viceable goods  in  London,  the  chief  officers  of  the  company  to  which  such  persona  do,  or 
ought  to  belong,  may  seize  and  carry  thorn  to  the  G  arid  bull,  and  have  the  goods  tried  by 
A  jury;  and  if  found  defective,  they  may  break  them,  Arc;  Trip.  38  Car.  2.  R«  &.  A 
person  most  be  a  freeman  of  London  to  be  entitled  to  carry  on  merchandize  there;  ChartJ 
Car.  1.  Tbe  mayor  of  London  is  to  cause  errors,  defaults,  and  misprison,  there  to  be- 
redressed  under  the  penalty  of  1 ,000  marks,  and  the  constable  of  the  Tower  sball  eie- 
eute  process  against  tne  mayor  for  default,  &c;  28  Ed.  3.  c.  10;  see  stat.  17  R.  2.  e.  17$ 
1  H.  4.  c.  15,  by  which  latter,  the  fine  is  to  lie  at  the  discretion  of  the  justices.  The  sev- 
eral ©carts  within  the  city  .of  London  (and  other  cities  and  corporations  throughout  the 
kingdom)  held  by  prescription,  charter  or  act  of  parliament,  are  of  a  private  and  limited 
species;  the  chief  of  those  in  London  are  the  Sheriff's  Coortn,  holden  by  their  steward  s» 
jodge,  from  which  a  writ  of  error  lies  to  the  Court  of  Hustings  before  the  mayor,  recorder, 
and  sheriff;  and  from  thence  to  justices  appointed  by  the  King's  Commission,  who  used  te 
ait  in  the  church  of  St.  Martin  le  Grand;  F.  N.  B.  32.  And  from  the  judgment  of 
justices  a  writ  of  error  lies  immediately  to  tbe  House  of  U*4a;  8  Comm.  SO.  n. 
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I.  RELATIVE  TO  THE  LIMITS  OP.  I  369  1 

Jones  v.  Walker.  T.  T.  1777.  K.  B.  Cowp.  6*24. 
On  the  question,  whether  Old-street  is  within  the  suberbs  of  the  city  of  Old-street 
tendon,  being  connected  to  it  by  a  street  or  contiguous  buildings  before  the  Road  w 
»tat.  9  Anne,  c.  10.     Lord  Mansfield,  C.  J.     I  think  that  upon  the  words  oP™hj?  lhm 
the  stat.  9  Anne,  c.  10.  which  say  "  parts  adjacent,"   it  is  clear  that  the  toh^fhe'eitT  of 
bitants  of  Old-street  would  be  entitled  "to  have  the  letters  delivered  for  one  j^,^^ 
penny  only.     The  confusion  that   has  arisen  was  introduced  by  the  latter 
statute,  the  4  Geo.  2.  c.  33.  changing  the  words,  and  using  <(  suburbs"  instead 
of  "  parts  adjacent;"  it  also  departs  from  the  distance  mentioned  in  the  stat. 
d  Anne,  c.  10.  of  ten  miles  from  the  general  letter  office  in  London,  and  says 
"  within  the  compass  of  ten  miles  round  the  city  of  London,"  which  seems  to 
pie  to  include  ten  miles  beyond  the  city  and  places  adjacent,  where  the  oH  On  the  char 
penny  was  taken.     I  think  that  before  the  stat.  of  9  Anne,  one  penny  only  tor-day  (or 
could  have  been  taken  in  Old-street,  and  therefore,  that  the  post-office  cannot  the  election) 
take  an  additional  penny  now.  ?helba*,',0rf 

II.  RELATIVE  TO  THE  LORD  MAYOR  AND  ALDERMEN.     T  3T0V 
1.  Rex  v.  Parkins.  T.  T.  1820.  K.  B.  1  B.  &  A.  668.  election    ' 

Tfie  Court  held,  that  on  the  charter-day  for  the  election  of  lord  mayor  of  ought  to 
tfre  city  of  London,  the  business  of  the  election  ou^ht  to  have  precedence  of  Jj*ve  P1*0* 
all  other  matters;  because  if  any  olher  business  inconsistent  with  the  election  Jj£g°of  JM 
causes  discussion,  it  may  have  the  effect  of  putting  the  election  ofT  altogether.  teri*r  ma 
%  Lord  Fitzwalter's  Case.  M.T.  1768.  K.  B.  1  Mod.  106.  Rex  v.  Car- The  !or4 

penter.  E.  T.  1678.  K.  B.  2  Show.  47.  mayor  i* 

Ftr  Cur.     The  soil  of  the  river  Thames  is  in  the  king;  and  the  lord  mayor  ^«w«rva 
is  conservator  of  the  river;  and  it  is  common  to  all  fishermen.  tor  of  *"• 

3.  Butler  v.  Wigge.  H.  T.  1665.  K.  B.  1  Saund.  63.  Thames. 

Per  Cur.     An  alderman  had  his  privilege  ullowed  him  in  opposition  to  a  An  alder. 
custom  to  elect  him  as  constable.  man  haoj 

lege  allowed  him  in  opposition  to  a  custom  to  elect  him  as  constable;  hia  privj 

'4.  Rex  v.  Routledoe.  M.  T.  1780.  K.  B.  Doug.  538. 
Per  Cur.     Many  instances  might  be  cited  in  which  the  Court  has  expressly  He  being 
held  persons  to  be  exempt  from  serving  this  office,  because  it  was  incompnti-e,on,Pt  01£ 
ble  with  their  other  duties  as  attornies;  because  they  are  attendant  on  thej^0,™.10' 
courts  of  justice.     Prouse's  Case,  see  B  R.  M.  10;  Car.  1 ;  Cro.  Car.  389;  deuce  in 
and  alderman  of  London,  because  they  ought  to  be  resident  in  that  city,   and  that  city. 

are  finable,  if  absent.     Abdy'acase,  see  B.  R.  T.  16;  Car.  1;  Cro.  Car.  3.    The  coar* 

of  alder 

III.  RELATIVE  TO  THE  SHERIFFS  *  SETJSV 

1.  City  op  London-  v.  Vanacre.  T.  T.  1698.  K.  B.  5  Mod.  440.    S.   P-imp^!!. 
Clark's  case.  H.  T.  1718.  K.  B.  Jl  Id.  287;  S.  C.  Holt,  430.  fiooTn  I 

Per  Cur.  The  Corporation  are  bound  to  name  sqch  sheriffs  as  shall  stand,  aberiff  chos, 
that  there  may  be  no  failure  of  the  execution  of  justice;  and,  therefore,  it  isen  by  iham 
that  they  choose  sheriffs  so  long  beforehand,  that,  if  some  refuse  to  hold,  they  £  ^Jjjj"*- 
may  choose  others;  so  that  there  may  be  no  forfeiture  of  the  franchise;  and,  uk0  lhe  Qf 
therefore,  must  come  within  such  a  day,  and  acquaint  the  mayor  and  alderman  fice. 
that  they  will  stand,  or  else  they  must  be  fined. 

2.  Rich  v.  Player.  H.  T.  1681.  K.  B.  2  Show  363.  |  371  ] 

The  case  was  on  an  ordinance  of  the  Common  Council;  that  if  a  freeman  Aod  a  cos 
Ije  chosen  sheriff,  and  upon  refusal  be  fined,  the  next  younger  sheriff  that  holds  tom  that 
shall  have  100/.  of  his  fine.  B.  was  chosen,  and  fined,  and  paid  400/.  to  the  th«»h«fiff 
chamberlain;  R.  was  afterwards  chosen  younger  sheriff,  and  by  the  order  °^*«  choawT" 
the  court  of  alderman,  upon  his  petition,  was  to  have  100/.  thereof,  which  gha||  ^^ 
being  demanded  of  the  chamberlain,  was  refused,  and  thereupon  the  action  half  the  ana 
was  Drought,  and  a  verdict  was  found  for  the  plaintiff.  »  X»l»d. 

*  The  sheriff  of  London  is  known  in  law  as  two  persons;  Lamb  v.  Wiseman,  Hob.  70  j 
hence  a.retara  fo  a  wtft  by  oao.  sheriff  is  bad. 
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On  an  *i  3.  Anon.  H.  T.  1703.  K.  B.  6  Mod.  98. 

«*pe*«t :  of     per  cWt     Qn  an  escape  out  of  either  compter,  the  action  must  be  against 

either  of    both  (he  sher;ffs  of  London. 

un«fte  4-  RlCH  v-  Player.  E.  T.  1782.  K.  B.  2  Show  287. 

city  of  Leu     It  was  now  moved  in  arrest  of  judgment  on  the  exception   on  which  the 
~  doe,  the  ao  challenge  was  proved  at  the  trial,  that  it  is  not  good;    for  in  Auditor  Curie's 
,  tion  meet    case,  1 1  Co.  it  is  resolved,  that  they  are  but  one  officer;  and  if  one  of  them 
be  lathe     <jie,  tne  0ther  can  execute  nothing  till  a  new  one  be  chosen;  and   31    Assise, 
bothof  ihe  P**  ^'  was  c'*e<*-     The  Counsel,  e  contra;  It  is  true,  in  Middlesex  thev   are 
sheriffi.       but  one  sheriff,  but  in  London  they  ore  two.  The  writs  are  "  vicecomti  Midd." 
If  one  of    Mid  u  tibi  Prcuepimus ;n  in  London,  it  is  "  vicecomiti  et  vobis,"  which  difference 
*the  iheriflf  being  always  observed,   is  certainly  grounded  on  some  reason.     There  are 
bring  an      precedents  expressly  to  the  point:  in  Norwich,  in  Hilary  term,  in  the  8th  year 
•  (aeTnay     °f  Henry  the  Eighth,  in  the  Common  Fleas,  Rot.  303;  in  London,  in  Trinity 
Wimgtaft  Teffo,  the  18th  o?s  Elizabeth,  in  the  Common  Pleas,  Roll,  oil,  and  in  Brown- 
ed ea  the    lowe's  Brevta  Judicial,  fol.  396,  is  the  very  same  precedent  with  ours.     There 
roll,asd  the  was  the  late  case  of  sheriff  Bethel  v.  Harvey,   where  it  was  agreed  good  so: 
-proceai  of  the  case  of  coronef  is  agreed  so  in  the  books,  that  if  one  or  three  of  thera  be 
*$*iml£    challenged  off,  yet  the    fourth  may  execute  the  writ;  and  one  coroner  may 
the  two      ^°  an  act  a'one  in  *ne  name  of  the  whole,  and  set  the  names  of  the  others 
ijjcriffr       thereto;  as  the  coroners  are  joint  ministerial  officers,  and,  in  judicial   acts, 
several  officers;  so  the  sheriffs  are  likewise,  and  they  have  their  several 
compters  and  courts.     But  afterwards  judgment  was  given  for  the  plaintiff* 
6.  Watson  v.  Clarke.  M.  T.  1G88.  K.  B.  Comb.  139. 
When  an        Action  in  London  for  calling  the  plaintiff  a  whore.     The  defendant  removes 
action  1*     h  hy  habeas  corpus*  and  the  plaintiff  moves  for  a  procedendo;  'having  made  an 
founded  on  affidavit  that-the  action  Was  for  the  word  "  whore/'     The  chief  Justice  said  a 
it  ta^aaoaTPv  Procec'cnc^0  *cttnnot  be  granted;  unless  it  appeared  upon  the  return  of  the  habeas 
rin*  habeas  corpus  to  bean  action  warrantable  only  by  the  custom  of  London,  and  an  affi- 
rtsrpue  to   davit  cannot  supply  it.     To  which  it  was  answered,  that  the  habeas   corpus 
j-etorn  the   coming  before  the  plaintiff  could  put  in  his  declaration  below,  it  could  not  be 
*T6^a^*    returned  to  be  an  action  for  the  word  "  whore;"  for  the  entry  of  the  action  is 
f  I  31%  j  on]v  m  case      Chief  Justice.     The  plaintiff  might  have  put  in  his  declaration 
after  the  habeas  corpus  came  to  the  inferior  court.     Dolben,  J.     That  would 
be  such  a  proceeding  after  the  habeas  corpus  received,  as  would  make  the 
judge  of  the  court  guilty  of  a  contempt;  to  which  Eyres,  J.,  agreed.     And 
several  of  the  city  counsel,  unconcerned  in  this  cause,  said  :  Procedendos  had 
been  usually  granted  upoto  producing  the  declaration,  with  an  affidavit  that  it 
belonged  to  the  action  returned.     And  -  agreed  by   Dolbien,  Gregory   and 
Eyres,  that  a  procedendo  should  go,  for  as  much  as  the  cause  could  not  appear 
upon  the  return  of  the  habeas  corpus,  fee.;  but  Holt,  C.  J.,  retained  his 
opinion  to  the  contrary.  **~ 

6.  Fazakaly  v.  Robinson.  T.  T.  1704.  K.  B.  6.  Mod.  177. 
Hal  not  Upon  a  return  of  a  habeas  corpus  from  London,  a  bye-law  was  set  forth, 

wbes  it  I*  laying  a  certain  penalty  upon  any  freeman  that  Should"  sell  goods  usually  sold 
^°*V^  by  weight,  not  having  weighed  them  by  the  city  beam,  grounded  upon  such  a 
40ni#  custom  in  London.     It  was  moved  to  have  the  return  fifed,  for  that,  without  it 

;  was  filed,  the  defendant  could  not  bring  an  action  of  false  return,  and  then 

there  would  be  no  way  to  controvert  the  being  of  such  a  custom. 

Holt,  C.  J.  The  practice  has  always  been  in  this'  court  to  award  a  pro- 
cedendo without  filing  the  return;  but  the  question  is,  whether  the  filing  the 
return  will  be  an  hindrance  to  our  granting  a  procedendo!  It  is  true  that,  by 
habeas  corpus,  all  proceedings  below  are  suspended  until  the  Court  has  deter- 
mined of  the  right  of  the  cause  of  detainer  upon  the  return;  and  if  they  had 
proceeded  below  in  the  mean  tim<*,  it  would  be  all  void,  and  coram  nonjudice; 
so  that  it  will  be  necessary  to  award  a  procedendo,  to  umio  their  hands  below. 
But  why  we  may  not  grant  a  procedendo  after  the  return  filed  I  cannot  see 
for  there  is  a  difference  in  this  respect  between  a  liabeas  corpus  and  a  certiorari 
upon  a  habeas  corpus.     We  have  not  the  record  itself  here,  as  we  have  upon 
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a  certiorari',  and  where  a  record  is  removed  hither,  and  filed  here,  it  shall 
never  be  sent  back,  not  even  iu  the  samo  term,  in  any  case  whatever,  except 
in  the  case  of  felony.  * 

IV.  RELATIVE  TO  THE  FREEMEN  AND  CITIZENS. 
1.  Corporation*  of  Lvn.v  v.  Corporation    op    London.  H.  T.   1791.  K. 
B.  4  T.  R.  144.  Reversing  the  Judgment  of  C.  P.  in  S.  C.  1  H.  B). 
20G;  Id.  216.  n. 
In  this  case  the  Court  referred  to  a  MS.  of  Lord  Hale,  published  by  Har-  Freemen 
grave,  Law  Tracts,  158.,  in  which  it  is  said,  bona  civium  must  not  be  intended  °L  i^LjaA 
of  every  freeman  of  London;  but  1st,,  he  must  be  a  freeman  of  London; am  Mteiti 
£ndly,  he  must  be  a  freeman  and  an  inhabitant  of  London;  for,  though  he  be  »m  vales 
a  freeman,  yet,  if  he  inhabit  out  of  London,   he  shall  not  be  exempted  from  resides*, 
prisage  even  for  the  wines  imported  into  London.  .,   . 

2.     Messor  v.  Finch.  M.  T.  1697.  K.  B.  1  Ld.  Raym.  383.  [  373  1 

Per  Cw\  If  a  man  trade  upon  his  own  account  within  the  seven  years  ofTkading  &% 
his  apprenticeship,  the  Chamberlain  of  London  will  not  make  him  free,  be-  [!n*  JPpi?^ 
cause  he  has  not  fully  served  an  apprenticeship  of  seven  years.  felte  ihe 

3.     Warden  v.  Rout.  T.  T.  1740.  K.  B.  7  Mod.  323.  right  of 

A  mandamus  issued  to  the  dofendant,  an  alderman  of  London,  suggesting  freedom  te 
that   the  plaintiff  was  duly  chosen  a   common-council-man  for  the  ward  ofLondoo. 

,  in  the  city  of  London,  and  commanding  him  to  .swear  the  plaintiff 

in. accordingly,  or  show  cause,  &x.     To  this.tbo  nde.fendant  returned,  that  the  ■*ot  a.  "*• 
plaintiff  was  not  duly  elected  into  the  office  of  common-council;  and  upon  SJJJiiJj^f 
that  an  issue  was  joined,  and  a  special  verdict  found,  viz.  that  this  is  an  .an- hit  right  0f 
cicnt  ward,  and  has  a  court  of  wardmote  belonging  to  it,  and  nine  common-  voting  for 
council-men.     The  return  then  sets  out  the  5  and  6  W.  &  M.  c    10,,  which.«ownH>n- 
lay  a  tax  on  freemen  of  London  and  others,  for  raising  the  sum  of  8 ,000 J.  perconn^~ 
Annum  towards  the  maintenance  of  orphans.     It  also  sets  out  several  clauses  ta*Q;a/p«J£ 
of  the  1 1  Geo.    I.e.  18.  s.  8.  and  9  ,  the  purport  of  which  is,  "thai  after  the  tno  or 
first  day  ef  June,  1725,  the  right  of  election  of  aldermen  and  common-coun-  phan'o-ratpT 
cil-men  for  the  several  wards  of  the  city  shall  belong  and  appertain  to  free- if  it  is  noi, 
men  of  (ho  cily  of  London,  being   householders,  paying  scot  and  bearing  lot,  d««nf »ded 
when  required,  in  their  respective  wards,  and  to  none  oiher  whatsoever;  pro- 
vided  that  the  houses  of  such  householders  be  respectively  of  the  real  value 
of  10/.  per  annum  at  least,  and  that  such  householders  be  the  sole  occupiers 
of  auch  bouse,  and  have  been  actually  in  the  possession  of  a  house  of  such, 
value,  in  the  ward  where  the  election  is  made,  by  the  space  of  twelve  calen- 
dar months  next  before  such  election;  and  tor  the  better  ascertaining  what  are 
the  rates  and  tax*  s  to  which  snch  householders  ought  to  contribute  and  pay 
their  scot,  the  same  are  hereby  Jdeclared  to  bo  a  rate  to  the  church,  to  the 
poof,  to  the  scavenger,  to  the  orphans,  and  to  the  rates  in  lieu  of  or  for  the 
watch  and  ward,  and  to  such  annual  rates  as  the  citizens  of  London  inhabit- 
ing there  shall  hereafter  be  liable  to,  except  the  annual  aids  granted  by  parlia- 
ment; and  if  such"  householder  shall  have  paid  his  scot,  to  all  the  said  rates 
and  taxes,  or  30s.,  a  year  to  all  or  some  of  them,  he  shall  be  deemed  a  person 
paying  of  scot:"  that,  at  an  election  for  common-council-men,  the  plaintiff  had. 
seventy-six  votes,  of  which  thirty-five  had  not  paid  the  orphan's  tax,  but  all 
the  other  taxes  they  had  paid.     They  find  that  no  rate  that  has  been  made  for 
raising  the  orphan's  taxes  had  been  paid  out  of  the  cily  cash  to  the  year  1738, 
and  from  that  time  it  has  not  been  paid  by  the  city;  and  conclude  that,  with 
these  thirty-five  votes,  the  plaintiff  had  a  majority  of  the  candidates;  but  they 
refer  the  right  of  these  votes  to  the  Court. 

Per  Cur.  This  case  receives  no  aid  from  the  statute  of  5  and  6  of  W.  anef 
ML  c,  10;  for  though  the  City  of  London  might  make  this  a  subsisting  tax,' 
by  making  a  rate  and  demanding  it  properly;  yet,  as  they  have  not  done  this 
k  caftnot  be  called  a  subsisting  tax.  The  stat.  of  1 1  Geo.  1.  c.  18.  intended 
to  abridge  the  numbe;  of  eleUors,  by  confining  the  right  of  election  to  the. 
niost  substantial,  i.  e.  to  such  only  as  paid  those  fates  therein  mentioned;  but 
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[  374  ]  then  the  act  must  be  construed  to  mean  such  of  them  only  as  are  sobststtogr 
for,  if  no  rate  or  demand  be  made  for  those  taxes,  how  can  they  be  paid?  And 
fes  it  is  not  in  the  voters  power  to  comply  with  the  first  part  required  by  the) 
Hct,  he  is  not  put  upon  performing  the  alternative  of  paying  30*.;  for,  if  he 
pay  all  the  rates  in  being,  he  does  as  be  is  obliged  to  do  by  the  act;  for  the  al- 
ternative extends  only  to  ono  who  has  not  paid  all  the  rates  in  being,  but  has 
paid  30s.  in  the  whole;  and,  ns  no  rate  is  made  for  the  tax,  it  is  a  case  out  6f 
the  act,  and  not  taken  notice  of.  Therefore  they  were  all  of  opinion,  that 
these  thirty-five  votes  were  good,  and  a  peremptory  mandamus  was  granted. 

.,  *  4.     Grafton's  case.  M.  T.  1668.  It.  B.  1  Mop\  10. 

A  freeman       One  of  the  Company  ot  Drapers  was  brought  into  court  by  habeas  corpus*. 

taay  be  fin  jn  tne  re(urrij  jne  caU9e  of  his  imprisonment  was  alleged  to  be,  for  that  being 

takin*  up    cnosen  °i*  the  livery  he  refused  to  serve. 

his  livery,       ^er  Cur.     They  might  have  fined  him,  and  have  brought  an  action  of  debt 

and  the  fine  for  the  sum;  but  they  cannot  imprison  him. 

recovered 

tjacrtohofv.    RELATIVE  TO  TflE  WIVES  AND  CHILDREN  OF  FREB- 

debt.  MEN.* 

If  lhe  hqs  1.     City  v  City.  H.  T.  1676.  K.  B.  2  Lev.  istf. 

band  make  The  father,  n  freeman  of  London,  being  possessed' of  a  term,  by  deed  aiav 
a  voluntary  signed  it  to  his  son  as  a  provision,  and  died;  the  mother  sued  in  Chancery 
grant  of  all  for  her  customary  part;  and  now,  upon  issue  at  a  trial  before  Hale,  after  the 
his  goods  it  term,  whether  the  wife  shall  be  bound  by  this  assignment  of  the  father,  so  as 
oust  the  *°-  k®  D0Tred  °f  ner  customary  part;  it  was  proved  and  found  by  the  jury,  that 
wife  or  her'  *"e  '9  not  harred  thereby,  it  being  voluntary,  but  has  still  a  title  to  her  cus- 
bnstomary  tomary  part  of  the  term.     The  same  law  of  goods* 

part.  *  If  a  freeman  of  London  dies  in  London,  or  elsewhere,  intestate,  and  though  hit  ee~ 

tnte  does  not  lie  in  the  ciiy,  or  elsewhere,  his  children  are  entitled  their  share  of  his  person- 
al estate  by  custom;  Priv.  I.ond.  288.     And  if  a  freeman  dies,  leaving  a  widow  and  child 
ftr  children,  his  personal  ♦  state  (after  his  debts  are  pa  9,  and  the  customary  allowances  for 
his  funeral  and  for  the  widow's  chamber,  are  deducted  thereout  J  id,  by  the  custom  of  the 
city,  to  be  divided  into  three  equal  p  rt*,   and  disposed  of  in  the  following  manner,  oat 
third  part  thereof  to  the  widow,  another  part  to  tbe  children,  and  the  other  part  (being  la* 
ken  oot  of  the  custom,)  is  now,  by  the  statute  1.  Jac.  2.  c.  17.  made  subject  to  the  statute 
of  distribution;  and,   dividing  the  whole  into  nine  parts,    four-ninth*   belong  to  the  wife", 
and  five-nimrw  to  the  children;  and  if  a  man  dies  with  1800/.,  leaving  a  widow  and  two 
cVififren,  the  estate  shall  tie  divided  into  eighteen  parts,   whereof  the   widow  shall    have 
eight,  six  by  custom  and  two  hy  the  statute,   and  each  of  tbe  children  five,   three  by  the 
fcnstom  and  two  by  the  statute;  if  he  leaves  a  widow  and  one  child,  she  shall  still   have 
eight  port 8  as  before,  and  the  child  shall  have  ten,  six  by  the  custom  and  four  by  the  stat- 
ute; see  Blac.  Com.  to).  2.  518.     And  if  there  should  be  an  after-born  child,  such  chilcT 
will  come  in  with  the  rest  for  th*  customary  share  of  his  father's  personal  estate.    IT  the 
freeman  loaves  a  widow,  and  no  child,  the  widow  shall  have  three  fdtfrths  of  the  whole, 
two  by  the  custom  and  one  hy  the  statute,  Stan"  the  remaining  fourth  shall  go   by  tbe  stat- 
ute to  the  next  of  kin;  see  Blac.  Com.  vol.  2.  519.     If  he  baa  no  wife,  but  has  childreo, 
naif  his  personal  e«tate  belongs  to  his  children,  and  the  other  half  (being,   as  it  is  called, 
the  dend  man's  part,  because  formerly  tbe  ordinary  or  he  to  whom  the  ordinary  committed 
administration  to  dispose  of  the  same  to  pious  uses  for  the  benefit  of  the  deceased's  soul)  ' 
fs  now  distributable  among  his  children,  by  the  statute;  see  law  "of  Test.  196*.     And  if  M 
has  neither  wife  nor  child  at  the  time  of  his  death,  then  the  whole  belonged  lo  the  decease 
ed,  and  is  distributable  by  the  statute.  .  As   to  the  freeman's  grandchildren,  the  custom 
rtoe*  not  extend, to  these,  as  has  been  determined  in  several  cases.     We  may  now  observe 
what  situation  the  widow  most  be  in  at  the  time  of  her  husband's  death,  trial  she  may  be 
entitled  to  his  peisonal  estate;    as,  whether  there  is  any  settlement  whereby  she  may  be 
barred  of  her  customary  part,  or  tho  part  she  may  be  entitled  to  under  the  statute  of  dwtrP 
bution:  and  alto  the  situation  the  children  must  be  in  that  ihey  maybe  entitled;  aawhctn-' 
fir  any  of  them  have  been  abvanced  so  as  thereby  to  be  barred  in  part  or  in  whole  of  what 
iney  would  otherwise  be  entitled  to;  which  being  considered  more  will  be  said  concerning 
tbe  distribution.      If  the  wife  be  provided  for  by  jointure  before  marriage,    in  bar  of  her 
customary  part,,  it  puts  ber  into  a  state  of  nonentity,  with  regard  lo  the  custom  only,  but  she 
ghall  be  entitled  to  her  share  of  the  dead  man's  part,  under  the  statute  of  distribution,  un- 
rest  barred  by  special  agreement;   see  Blac.  Com.  519.     And  if  n  freeman  of  London 
makes  a  jointure  on  his  intended  wife,  and  the  same  is  expressed  to  be  in  bar  onlv  of  ner 
dower  or  thirds  of  land,  tenements,  and  hereditament*,  this  shall  not  bar  her  of  ner  ens- 
Wmary  share  of  his  pessonal  estate;  see  Eq.  Cas.  Abr.  158, 159.    Yet  it  is  otherwise,  if  it 
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,   Per  Ctir.     If  a  jointure  made  precedent  to  marriage  could  bar  a  woman  of  B»t  *  wo 

tier  dower;  and  that  if  a  woman*  could  by  an  agreement  precedent  to  marriage  ma*"13rlf 

bar  herself  of  her  customary  share;  in  neither  of  which  cases  the  woman  has  b^Jj^JIjlJl 

ia  anid  to  be  in  bar  of  her  customary  part;  see  1  P.  Will.  530.  In  respect  to  the  part  she 
will  be  entitled  to,  under  the  statute  of  distribution:  where  a  freeman,  „ whose  wife  has 
been  compounded  by,  die*  intestate,  his  widow  sha'l  have  such  part  as  oho  is  entitled  to 
ander  the  statute  of  distributions,  if  there  are  no  express  words  in  the  agreement  to  ex- 
clude her,  see  Prec.  Cha.  827;  but  where  a  widower  and  widow,  being  about  to  intermar- 
ry, and  having  only  personal  estate  by  articles  made  before  marriage*  agreed  that,  in  case 
the  hasband  survived,  he  should  have  two  thousand  pounds  only  of  his  wife's  personal  es- 
tate, and  the  rest  to  bo  at  her  disposal,  &c;  and  in  case  the  wife  survived,  then  she  was' 
to  have  two  thousand  pounds  oat  of  her  husband's  personal  estate,  without  saying  "  only 
•r  no  more.'*  The  husband  being  a  freeman  of  London,  died,  and  his  wife  brought  her 
bill  for  the  account  of  his  personal  estate,  over  and  above  the  two  thousand  pounds,  and  so 
to  be  let  into  the  customary  share  thereof;  but  it  was  decreed  .that  the  equitable  construc- 
tion of  those  articles  must  be  to  exclude  the  wife  from  any  further  share  out  of  the  estate; 
and  though  the  words  were  not  so  full  to  exclude  her,  yet  the  intent  of  the  articles  appear- 
ing to  be  a  mutual  reciprocal  agreement  between  them  for  settling  each  other's  claim, 
ought  not  to  be  extended  on  one  side  farther  than  the  other,  and  decreed  that  the  wifo 
mast  onJv  have  two  thousand  pounds.  Where  a  freeman  of  London  who  was  a  widow-, 
er,  and  had  several  children,  and  was  possessed  of  a  corsiderable  leasehold  .estate,  on  a 
second  marriage,  conveys  these  leases  in  consideration  of  2000/.  portion  in  trust  for  himself 
for  life,  remainder  to  his  wife  for  life,  in  lieu  and  bar  of  all  dower;  customray  estate,  and 
remainder,  to  the  first  son  of  that  marriage,  and  so  to  evwy  other  son;  and  in  the  settle- 
ment there  was  an  agreement  that  the  trustees  should  sell  those  leases  and  invest  the 
money  io  the  par. chase  of  lands  of  inheritance,  to  be  settled  to  the  uses  aforesaid,  but  tho* 
husband  died  before  any  purchase  was  made;  it  was  held,  that  tho  wife  was  barred  from 
any  of  tUe  deceased's  personal  estate.  And  where  a  settlement  is  made  on  the  wife  of  a 
citizen  of  part  of  the  personal  estate  of  the  hasband,  in  bar  and  satisfaction  of  all  her  claim, 
and  demand  out  of  bis  personal  estate,  by  the  custom  or  otherwise,  and  the  husband  died 
intestate,  it  was  decreed  thai  the  wife  was  barred  of  her  distributive  share  of  his  estate  by 
the  statute  of  distributions.  Hence  wo  may  perceive  that,  if  there  are  sufficient  words  in  a 
settlement  made  previous  to  marriage,  the  freeman's  wife  will  be  barred  of  the  claim  she 
might  otherwise  have  to  her  hasband's  personal  estate,  either  by  the  ens  torn  or  by  the  stat- 
tore  of  distributions;  in  consequence  of  which  it  will  be  as  if  there  was  no  wife,  and  the 
children  will  have  one  half  by  the  custom,  and  the  other  half  by  the  statu  e;  and  if  the 
wife  be  divorced  for  adultery,  she  shall  not  have  her  customary  share;  see  Bomb.  16.  it 
any  of  toe  children  are  advanced  by  the  father,  in  bis  life  time,  with  any  sum  of  money 
(not  amounting  to  their  full  and  proportionable  part)  they  shall  bring  that  portion  into 
notch  pot  with  tbe  rest  of  the  brothers  and  sisters,  but  not  with  the  widow,  before  they 
Ire  entitled  to  any  benefit  under  the  custom;  but  if  they  are  fully  advanced,  the  enstpur 
entitles  them  to  no  farther  dividends;  see  Bine.  Com.  vol.  ii.  519.  Tho  advancement, 
must  be  of  money  or  personal  estate,  for  the  custom  extends  only  to  the  personal  estate  of 
a  freeman,  because  when  it  first  began  the  citizens  of  London  bad  no  regard  at  all   for  a 

r tonal  estate,  as  they  did  not  suppose  any  freeman  of  London  wonld  purchase  an  estate, 
would  employ  his  whole  fortune  and  stock  in  trade  for  the  benefit  of  commerce;  sea 
Abr.  Eq-  Cas.  160.  So,  a  settlement  of  a  real  estate  on  a  child  is  no  advancement,  nor 
to  be  brought  into  notch  pot;  and  if  a  citizen  conveys  to  a  child  land  of  inheritance,' 
though  h  be  expressed  for  advancement,  it  bar*  no  child's  part;  but  such  may  come  in  for 
a  share  of  the  personal  estate  with  the  rest;  see  2  Cha.  Cas.  160.  And  it  has  been  certi- 
fied that  where  an  heir  or  co-heir  to  a  real  es  ate,  settled  on  him  or  her,  the  same  was  oat 
of  tbe  custom  of  tbe  city  of  London;  and  though  the  father  shoufd  afterwards  declare  it 
to  be  a  fall  advancement  for  such  child,  yet  that  was  no  bar  to  his  orphanage  part,  neither 
was  it  to  be  brboght  into  hotch  pot,  but  was  clearly  out  of  tbe  custom;  see  1  Vera.  215. 
And  where  money  was  given  by  the  father,  to  be  laid  out  iii  land  to  be  settled  on  tbe  son 
and  the  intended  wife,  for  trreir  lives,  with  remainder  in  tail;  and  the  question  was,  wheth- 
er th  s  should  be  reckoned*  as  advancement  by  part  of  the  personal  estate  of  the  father,  so. 
at  the  son  ought  to  bring  the  same  into  hotch  pot,  to  entitle  him  to  a  share  of  the  personal 
estate;  it  was  held  by  the  Lord  Chancellor  thut  this  money  was  to  be  reckoned  as  part  of 
the  personal  estate;  see  1  Vern.  345.  How  this  advancement  is  to  be  bestowed-,  and  what 
Will  ha  deemed  advancement,  eiiher  in  part,  so  that  tlie  child  must  bring  the  same  into 
botch  pot,  before  he  be  entitled  to  any  benefit  ander  the  custom;  or  in  the  whole,  so  a* 
taoreby  the  child  will  be  excluded  from  haying  any  farther  portion,  seems  to  have  been  much 

Jiaaotioned.  Though  it  is  said  generally,  by  al  ite  author,  that  any  provision  made  by  the 
ather  in  his  life  time,  for  his  children  in  advancement  within  the  custom,  that  a  settlement  of 
a  real  estate  of  a  child  is  no  advance,  nor  to  be  brought  in'o  botch  pot;  see  Law  of  Test  205. 
Yet  small  inconsiderable  sums  given  to  a  child,  cannot  he  deemed  an  advancement,  or 
•art  thereof;  neither  is  maintenance  money  or  an  allowance,   by  a  freeman  to  his  sea  at 

vol,  xti.  *F 
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[  8f6  3  80  niucti  as  an  inchoate  right  at  I  he  time  of  the  bar;  a  JoriiorirMkj  a  daughter 
nam  bo  release  that  right,  which  as  a  right  is  already  by  her  vested  in  her,  though  not 
fort  iftftr     |0  tafee  effect  in  possession  until  the  death  of  the  father. 

ft  freeman    the  University,  or  travelling,  &c,  to  be  tnken  as  any  pnrt  of  his  advancement,  this  being 
©f  her  right  only  his  edoeatlon,  and  it  woo  Id  create  charge   and   uncertainty  to  inquire  minutely  jfttl 
to  costomasoch  matters.     So,  potting   oat  a  child  apprentice  is  no  part  of  bh  advancement,  fbr  it  ft 
ry  share;     Only  procuring  the  master  to. keep  him  seven  years  instead  of  the  parent.     ft   traH   qoos> 
thestipula    tiohe  I  by  Mr.  Vernon,  whether  only  the  provision  made  on  the  marriesjeof  the  child.  Or  fi 
lion,  how     parson  nee  of  a  marriage  agreement,  is  an  ndvzincement;  and  when  400f.  were  given  f6  a 
ever  most    daughter   long  nfier  her  m.irri.ige.  and  without  any  agreement  that  the  same  sh-fcU!  be  filr 
be  express.  Iter  marring*  portion,  the  Lord  Chancellor  was  of  opinion  that   ft  coo  Id  not  be  stay  ad- 
vancement, unless  it  had  been  given  her  as  a  marriage  portion,  or  in  pursuance  of  a  mar- 
riage agreement.      Upon  a  referenco  to  the  Recorder  of  London  by  the  Lord  Chancellor, 
to  certify  what  is  the  custom  of  London  concerning  die  advancement  of  children  by  theif 
fathers,  it  was  certified  that  hy  the  law*  and  eostoms  of  the  city,  If  ahv  freeman's  child  fci 
married  in  the  life  time  of  his  or  her  fat!  or,  hy  his  consent,  and  not  folly  advanced  tb  bat 
foil  part  or  portion  of  his  father's  personal  or  customary  es  ate,  as  ho  shaft  be  worth  St  Iris 
decease,  each  freeman's  child  so  married,  .hall  he  excluded  or  debarred  of  having  ivy- 
farther  part  or  portion  of  Bis  or  her  father's  pergonal  or  customary  estate,  to  He  had  oA  <h% 
time  of  n is  cfi  ease,  except  &oc'«  father,  by  some  writing  hy  him.  Written  end  sifened  trim 
his  nflrtte  or  mark,  ah  II  declare  and  express  the  value  of  so-  h  advam  errYenr,  and  tlren  W> 
Ory  such' child,  afier  the  decease  of  his  father,  producing  such  writing,  and  bribing  snow 
bunion  tm  ha'd  of  his  father  into  hotch  pot,  shall  have  as  mnr.h  as  will  rnrifce  ap  the  MaW 
A  foil  child's  part  or  portion  of  the  custom  iry  estate  which  his  father  had  at  the  limb  &t 
his  decease,  notwithstanding  such  father  shall,  hy  any  writing  under  bis  hand  arid  BttfcV 
deelare  such  child  wns  by  Him  fbllv  advanced:     It  is  said  to  bo  sblfictent.  if  the  fteetiianV 
declares  the  advancement  by  nny  writing  under  his  hand,  or  by  ahy  thing  written  by  faHft,  a#* 
tftragh  it  bo  in  almanac  or  rUewhere.      Bui  in  the  case  bf  Dean  and  Lord  Delaware,  !M 
lather's  declaring  that  the  child  was  folly  advanced  or  not  advanced  was  of  no  avail,  mbA 
res*   it  appeared  the  advancement  was  in  certainty,  tb  the  intent  thai  It  tnifcfct  be  know* 
whether  such  advancement  did  amount  to  as  much  as  ^  ould  have  belonged  10  the  enild  by 
•    custom;  see  H.  1708.  2  Verm  680;  nnd  in  n  case  where  a  freeman  bad  advanced  his  dHM 
on  marriage,  nod  the  certuinty  of  thai  cdvancement  did  not  appear  under  the  freeman Ta 
hand;  it  was  adjudged  a  full  advancement;  and  that  the  freeman's  declaration  alone  that 
ho  had •  advanced  rfls  child  was  not  of  itself  stffiicfent.     1  he  child' of  a  fretfttftii  of  Loo-- 
don,  when  of  ago,  may,  in  consideration  of  a  present  fortune,  bar  herself  of  hofr  ctif*- 
tomary  part:  as  where  the  fattier,   on  his  daughter's  marriage,   agreed  to  feive  Her  90^9Lr 
v?hiclfj  site  being  of  age,  covenanted  to  receive  in  foil  of  her  customary  snare  a**e  free- 
roan's  daughter,  and   though  it  was  objected' that  such  a  future  right  cannot  be  released,' 
and  that  parents  might  make  an  ill  use  of  the  power  they  have  ov*r  tticir  crnTdreti,  lo  f*H 
ettog  thorn  to  give  such  discharges-,  yet  this  was  held  a  good  bar  of  the  custom,  tffare  ifefag 
ao  fraud  1d  the  transaction;  »ee  2  Eq.  Cas.  Abr.  272;  Sir.  947.     ttat  sdth  release  trflhoai 
a  valuable  consideration  is  not  good;  for  in  such  case,  at  the  time  of  the  release,  tbe  chil- 
dren, neither  havingjus  tfc  te  nor  jus  ad  rem,  that  is  neither  right  in  the  thing  bar  right' 
to  the  thing,  the  whole  being  in  the  father,  during  his  life,  there  is  nothing  for  any  release 
to  operate  upon;  1  Atk.  402.     If  a  man,  who  is  of  age,  marries  ft  freeman's  daegbtety 
who  is  inder  age,  he  may  bar  nWelf  of  any  ftftore  right  that  ho  might  bare  to  thto  free* 
mart's  customary  estate    by  virtue  of  such  marriage;  as  wherein  a  freeman  of  London  bad 
two  daughters  and  one  son,  one  of  the  daughters  married,  and  receiving  a  suitable  porttoO, 
the  husband  released  all  right  and  interest  which  be  had  or  might  have  to  any  part  of  tbe 
father's  personal  estate,  hy  the  custom  or  otherwise,  and  covenanted  that  at  any  rfftiO  aJvbf 
tbe  death  of  the  fa i her,  he  would  do  any  lb rt tier  act  for  the  releasing  of  any  rijgfei  whtefr 
be  aright  have  by  the  custom.     Jekyll  and  Gilbert,  commissioners,  inclined  to  think  That 
tile  release  being  for  a  valuable  consideration,  purporting  an  agreement  to  quit  the  right  ro 
the   orphanage   pari  to  be  binding  in  equity }'  bat  thoogh  this  might  be  «o  clear,  yet  Has 
covenant  for  a  valuable  consideration  to  release  the  future  right  is  good;  and  so  taejr  de- 
creed on  the  execution  of  the  release;  see  2  P.  Wins.  272.     Where  ihe husband  anbVwrrbj 
in  considerut  on  of  •  000/.,  the  wife's  marriage  portion,  covenanted  to  re'euse  all  Ae  right 
and  interest  ;h^t  might  accrue  to  ihem  out  of  the  father's  personal  estate,  by  the  custom  df 
tho  city  of  Londm,  and  a  WH  was  bmoght  for  a  specific  |pci  forinonce  of  thb  articles  anadee* 
rate  toarriage,  tbe  4  fence  made  fbv  the  defendant  was,  that  the  customary  part  being  % 
metO  possibility  and  contingency,  which  might  or  mtoht  not  happen,  ft  could  not  be  re* 
teased;  and,  if  it  coold,  that  at  tbe  time  of  making  the  articles  tbe  wife  wan  an  iotVnt, 
and  so  not  bound  by  them;  besides,  that  tho  20C0I.  was  no  consideration  for  releasing  sue* 
an  hreresi,  the  wife's  father  having  died  worth  Upwards  of  20,000/.     By  Lord  Crraneeflot 
Hardwicke.  these  considerations  are  too  loose  ei  hrr  for  a  jndge  a:  law,  or  in  this  court,  a> 
lay  any  weight  npon,  I  makt  determine  nccordiog  to  the  fac  s  by  tbe  rules  of  ?av#  aad'bf 
nits  coarr.     In  this  case  there  appears  to  have  been  a  valuable  consideration  fbr  the  agreu* 
Wat  of  the  articles,  becouie  at  the  time  when  the  10901.  were  «**»,  We  taefcdujn* 
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1*  trespqpp  and  imprisonment.  The  defendant  justifies  that  London  it  an  I»  •*  et 
ancient  city,  4rc,  and  in  il  there  is.  and  has  been  time  out  of  mind  a  court  ofPJ]**  **  ** 
orphans,  which  hath  governed  them  and  granted  the  custody  of  them;  an^tDaCoasl* 
Wife  was  entitled  to  no  part  of  the  estate  of  her  father,  end  it  wni  given  for  her  advance- 
ment in  the  world,  and  it  is  highly  reasonable  that  each  kind  of  article*  ahonld  be  carried 
Into  e?  teat  ion,  and  that  when  a  father  ie  bountiful  to  hie  children  in  hie  life  time,  be 
alioald  have  hi*  affairs  settled  to  hi*  *wn  satisfaction.  At  to  the  objection  of  the  eat <om*- 
ry  part  being  a  possibility  and  merely  in  contingency,  it  is  of  no  weight,  for  there  is  no 
do  eat,  bet  it  might  bo  releaeed  in  equity ;  hot  here  ia  n  covenant  which  the  defendant  hi 
hened  by  in  all  event*.  And  it  is  no  objection  to  say  that  the  wife  wni  onder  age,  for 
theegp.  in  this  respect,  if  the  hatband  had  died  the  articles  would  not  bind  her,  and  ahe 
^rpjald  by  sorvivorahip  be  entitled  to  the  customary  share,  aa  a  chotc  in  action,  not  recov- 
ered or  received  by  the  hatband;  yet,  he  being  alive,  it  it  a  matter  that  accrues  to  him  in 
right  of  hit  wife,  and  be  may  rel'sse  it,  and  hi<  release  will  b'nd  her;  and  therefore  it  was 
reasonable  that  he  should  perform  hit  covenant.  I  found  my  opinion,  too,  on  an  old  law.. 
Well  known  in  the  city  by  the  name  of  Jud's  law,  whereby  n  hatband  was  authorised  to 
agree  with  the  father  for  the  wife,  though  the  was  under  age;  tee  I  Atk.  08. 

4t  to  children  partly  advanced  bringing  their  advancement  into  notch  pot,    it  may  he 
o^AJervc^l  aa  Ji»«  been  mentioned,  that  it  is  to  be  brought  in  nmong  the  brothers  and  sister* 
oiilv,  but  not  with  the  widow;  for  it  line  beon   do'crmineJ  beyond  nil  doubt,  tli.it  where  a 
child  that  bad  a  portion,  but  waa  not  fully  advanced,  but  was  to  bring  her  portion  into  botch 
pet,  that  the  portion  should  not  be  brought  into  the  personal  estate  in  general,  so  that  the 
widow  might  come  in  for  part  of  it,  but  ihat  it  should  be  brought  into  the   orphanage  part 
only;  tee  1  Vera.  345.     And  where  n  freeman  of  London  has  but  one  child,  and  he  hat  re- 
ceived tomo  portion  from  his  father,  and  the  father  dies,  leaving  the  child   and  a  wife,  the 
child  sfialMiave  his  full  orphanage  part,  without  any  reg.ird  to  what  he  has  already  received; 
-and  where  aa  only  child  is  in  part  advanced  by  the   father  in  his  lifetime,  such  child  shall 
.cat  bring  hit  portion  into  notch  pot,  there  haing  none  in  eq  ml  degree  with  him;  see  2  Vern. 
-&14;  the  only  meaning  of  bringing  a  child's  share  into  botch  pot  is,  to  make   an   equality 
among  the  children,  and  not  for  the  benefit  of  the  mother;  see  2  P.  Wm*.  52fi.     If  a  freo,- 
man  having  several  children  or  but  ono  child,  doth  fully  advance  all   his  children,  or  this 
•ingle  child,  this  satisfies  the  custom,  and  is  the  same  as  if  he  had  no  child;  and  his  person- 
al eeta'e  shall  go  as  if  there  was  none;  tee  2  P.  Wins.  526;  nnd  the  wife  shall  have  a  moio- 
ty.orooe  half  by  custom,  from  which  the  children,  or  one  child  being  full  advanced  are  ox- 
^hiajad;  so^  consequently,  it  seema,  that  the  other  moiety,  or  one-half,  mutt  foil  under  Uio 
directum  of  the  statute  of  distribution,  and  be  diairibti'ed  at  the  statute  directs.     The  cua> 
-tom,  it  mar  bo  observed  extends  only  to  die  wife  and  children;  whereas  if  there  is  neither 
wife  nor  child  living  at  the  intestate's  death,  the.  whole  of  his  personal  estate  it   subject  to 
she  statute  of  distribution:  tee  tit.  Distribution,  statue  of.     Besides    what  has   been   men. 
looped  concerning  how  distribution  is  to  he  made  where  the  freeman  leaves  a  wife,  child,  or 
children;  and  as  we  have  now  aeon  that  the  wife  may  be  barred    by  settlement,  and  the 
children  by  being  advanced,  we  may  here  observe,  that  the  case  of  distribution  of  the  per- 
sonal estate  of  a  freeman  of  London  seems  to  be  thus,  "If  the  freeman  dies  intestate,  leav- 
ing no  wife,  but  an  only  child,  which  child  is  advanced,  or  partly  advanced,  or  not  advan- 
ced; in  ail  these  cases  it  makes  no  difference,  for  one  way  or  other  such  child  shall  have  the 
wjiqle  clear  personal  estate.     For  supposing  such  child  is  advanced,  he  shall   have  nothing 
by  the  custom  bat  by  the  statute  he  shall  have  the  whole  as  the  next  of  kindred.     If  be  is 
partly  advanced,  he  shall  have  one  half  by  the  custom,  there  being  no  other  child  with  whom 
to  bring  his  partial  advancement  into  botch  por,  and    the  other  half  by  the  statute.     So,  in 
like  manner  if  he  is  not  ot  all  advaoood,   lie  shall  have  one   half  by  the  custom   the  oilier 
hfjf  by  tho  statute.     If  a  freeman  loaves  no  wife  but  divers  children,  as  supposing  them  to 
6e  three,  the  first  of  which  is  advanced,  tlio  second  partly  advanced,  and  the  third  not  ad- 
vanced, in  thii  case  the  child  partly  injvaoced  and  the  child  not  advanced,  shall  have  one 
naif  equally  be' wixt  them  by  the  custom,  and  the  cthild  partly  advancod  first  thereunto  bring* 
ing  hit  partial  advancement  into  botch  pot,  and  the  other  half,  (which  is  called    the   dead 
nun's  part)  shall  be  distributed  by  thes  atute  equally  between  those  two  children:  the  first 
child  being  supposed  to  be  fully  advanced  already.     As  to  the  representatives  of  children 
dead,  those,  we  roust  observe,  are  admitted  by  the  siatute  to  a  distributive  there  of  the 
dead  man's  part,  on  the  part  of  -the  deceased  child  or  children  whom  they  represent;  but 
not  so  of  the  cus  omary  part  by  the  custom.     If  the  freeman  leaves  a  wife,  and   no  chilo\ 
the  shall  have,  besides  herxhamber  one  half  by  the  custom;  and  the  oiher  half,  (being  the 
dead  man's  part)  shall  be  disiributed  by  the  statute,  of  which  dead  man's  part,  by  the  sta- 
tute, she  ahull  have  one  half;  so,   that,  div.-dmg  the  whole  personal  **  ate  into  four  parts, 
she  shall  have  three  and   the  next  of  kindred  one.    J3ut  although  there  he  no  child  of  the 
freeman's  living  at  hit  death,  vet,  if  there  has  been  a  child,  and  thoro  are  any  legal  repre- 
sentatives of  such  child,  that- is  lineal  descendants,  then,  of  the  dead  man's  part,  by  the 
statute  the  wife  shall  have  but  one  third;  and  the  representatives  shall  have  the  other  two-thirds; 
e»  that  dividing  the  wbo}c  personal  estate  into  tis  parts;  she  shall  have  four,  and  the  represen- 
tatiret  two.    If  the  fYoemon  leaves  a  wife  and  Also  a  child  *>r  children,  any  one.pr  mere  c/ 
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T[  376  ]  that  there  is,  and  time  out  of  mind  has  been,  such  a  custom,  Chat  if  any  takes 
may  com  away  and  eloigns  an  orphan,  the  Court  may  commit  the  eloigner  to  Newgale, 
mh  the       ti||  ;hc  discovers  where  the  eloignee  is. — Judgment  was  gisen  accordingly. 

eri2nTi»l°  4'     Harwood'8  case-  M-  T-  167°-  K.  B.  1  Mod.  77.  79. 

jw^iscover  **•  waB  brought  to  the  bar  by  habeas  corpus,  being  committed  by  the  Court 
where  the  of  Aldermen  for  marrying  an  orphan  without  their  consent.  The  council 
elpignee  is  said,  we  conceive  the  return  insufficient,  and  that  it  is  an  unreasonable  cus- 
to  be  found  tom  t0  impose  a  penalty  on  a  man  for  marrying  a  city  orphan  in  any  place  of 
T  379  J  England;  for  a  man  may  marry  her  far  from  London,  and  not  know  that  aha 
An  rt  f  1  was  an  orPnan'  Then  they  have  put  a  fine  of  401.  upon  him;  whereas  there 
dermen  **  no  cause  wnv  ne  should  be  denied  marriage  with  her,  there  being  no  dis- 
may im  pnragement.  Twisden,  J.  Mr.  Walter  of  Beaconsfield  was  imprisoned  six 
pose  a  reas  months  for  such  a  thing;  so  the  money  was  ordered  to  be  brought  into  court. 
enable  fine  5.     Perceval  v.  Crisps.  T.  T.  1681.  K.  B.  2  Show.  175. 

on  a  person      Prohibition.     A  freeman  of  London  dying  intestate;  the  question  was, 
IniTcity   "hether  the  act  22  &.  23  Car.  2.  c.  10.  of  distribution  should  reach  the  admra- 
prphan        iatrator's  third,  or  the  death's  part;  or,  whether  the  saving  that  is  in  the  statute 
without       of  the  custom  of  London  shall  preserve  the  administrator's  third  from  a  dis- 
iheir  coo     tribution.     It  was  argued,  that  on  administrator  was  only  since  the  statute  of 
■•P1**      _  £dw.  3.  c.   11.  and  consequently  within  the  time  of  memory;  although  in 
S  ?****  J  Snelling's  case,  5  Co.  82.  it  seems  to  be  held,  that  it  was  before  time  of  roe* 
~£*  |?.e  .    roory ;  it  is  true,  an  administrator  shall  have  a  third  by  thejeustom  of  London. 
testate! lea v  Dut  vet  ne  8na^  IT)ake  a  distribution;  for  it  is  not  descriplio  personalis,  but  of 
log  a  wife   the  office;  it  is  called  "the  death's  part,1'  and  he  might  have  devised  it  or  part 
and  one      of  it  away,  but  he  could  not  meddle  with  or  dispose  of  the  other  parts;  and  the 
child,  the    other  construction  of  its  not  being  distributable  is  to  set  on  the  same  founda- 
e  as  torn  »f    tjon  w|(n  tne  0jner  |WO  parts;  and  if  the  administrator  has  it  according  to  cua> 

nart  ofVis  *om> lncn  suPPos'nS  a  wiH  ana*  no  executors,  he  shall  not  be  lound  to  pay  the 
£fTecfs  shall  legacies,  according  to  that  a  custom  never  gives  the  same  interest  which  the 
mo  to  tho     law  does;  the  words  of  the  statute  of  distribution  are,  "that  it  shall  not  preju- 
Vylfe,  anoth  dice  the  custom  of  particular  places;"  and  it  is  only  confirming  as  to  two  parte 
*w\a  ^B  a  wn'cn  nre  customary.     It  was  urged,  e  contra,  that  at  common  law  the  ordinary 
the  third  10  ^as  administrator,  and  by  the  custom  the  administrator  has  his  part,  and  ha  is  % 
the  adminis  customary  administrator,  and  the  statute  has  done  no  more;  that  is,  it  suppose* 
trator.f       the  intestate  would  have  done  had  he  lived  and  made  a  will.     Dolben,  J.    If  a 
citizen  die  without  a  wife  or  children,  then  this  statute  shall  make  a  distribution. 
6.     The  Case  of  the  Custom  of  London.  H.  T.  1701.   K.  B.  2  Salk.  426'. 
S.  P.  Tooke  v.  Hunt.  E.  T.  1668.  K.  B.  2  Show.  467. 
The  ens  Per  Cur.     If  a  freeman  of  London  has  two  sons,  and  the  eldest  son  dies 

torn  ex         which  children  are  not  advanced,  by  the  cistom  she  shall  have  one  third  part,  and  the  chil- 
dren not  advanced  shall  have  another  thirl  pirt,  and  the  remaining  third  part  (being  the  dead 
man's  part.)  shall  be  distributed  by  tho  statute,  of  which  dead  man's  part  by  the  said  statute; 
she  shall  have  one  third,  and  the  other  two  thirds  shall  be  distributed  amongst  the   children; 
so  that,  dividing  the  whole  into  nine  she  shall  have  four,  and  they  shall  have  five.  "  Bat  if 
thewilehe  barred  by  settlement,  whereby  it   may    be  as  if  ihere  were  no  wife,  then  the, 
children  will  have  one  half  by  the  custom  and  the  other  half  by  statute,  aa  has  been  mention,- 
ed.  '  The  orphanage  share  not  being  fully  vested  in  ihe  children  till  they  attain  tho  age  of 
twenty-one,  a  child  entitled  to  an  orphanage  share  of  his  father's  personal  estate  dying  un-. 
der  twenty-one  cannot  devise  it  by  his  will,  for  by  the  custom  it  survives  to  the  other  chiU 
dren,  as  has  been  mentioned.     But  a  child  may  devise  the  share  which  he  has  by  the  statute 
of  distributions,  see  2  Vcrn.  529;  and  that  at  the  age  of  fourteen,  if  a  male,  and  twelve,  if 
a  female,  provided  he  or  she  be  of  sufficient  discretion,  as  it  seems  expressly  laid  down  by 
Sir  William  Bhickstone,  Com.  vol.  2.  p.  497;  and  his  reason  given  fof  it  is,  because  that  is 
the  rule  of  the  civil  law,  and  that  as  the  ecclesiastical  court  is  the  judge  of  every  testator's  ca- 
pacity, this  case  must  bo  governed  by  the  rules  of  the  ecclesiastical  law;  so  tjiat,  as  the  learn- 
ed author  says,  no  objection  can  bo  admitted  to  the  will  of- an  infant  of  fourteen,  merely  for 
want  of  nge;  hut  if  the' testator  was  not  of  sufficient  discretion,  whether  at  the  age  of  tbuf- 
teen,  or  (bur  and  twenty,  that  will  overthrow  his  testament.  *  ' 

*  A  daughter  loses  hoi   orphanage  shnre  of  her  father's  personal  estate,  if  she   marries; 
Without  his  consent,  unless  ho  bo  reconciled  to  her  before  his  death;  Hojvey  v.  Aston,  Conu 

t  Sed  vide,  1  Jao.  2  c.  J  7.  s.  8.  which  directs  that  tto  administrator**  riiird  part  shall  be 
distributed  according  to  2Z  &  23  Car.  *.  e.  16.  J  * 
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leaving  a  son,  and  then  the  freeman  dies,  the  grandchild,  though  in  law  a  re-(*n4*  •»!/ 
presentative  of  the  son,  who  never  was  advanced,  has  no  part  by  the  custom;10  lba  fl*|| 
for  the  custom  of  London  extends  only  to  the  children,  and  not  to  the  grand-  ^^  *M 
children.  to  grand 

— ___  children. 

VI.    RELATIVE  TO  APPRENTICES, 

(See  Ante,  tit.  Apprentices.)  A  esftom 

1.     Wiicdhjjrst  v.  Gibbs.  H.  T.  1660.  K.  B.  T.  Raym.  4.  J"JJ  •*e,T 

Per  Cur.     A  custom  that  every  freeman  may  take  an  apprentice  is  valid.      nmV^alL 
4,     Horn  v.  Chandler.  M.  T.  1669.  K.  B.  1  Mod.  27 1 ;  S.  C.  T.  Raym.  4.  an  l?prtn 

Action  of  covenant  upon  an  indenture  of  an  apprentice,  wherein  the  defen-tice  it  valid 
dant  bound  himself  to  serve  the  plaintiff  for  seven  years.     The  plaintiff  set 
forth  the  custom  of  London,  that  any  person  above  fourteen  years  of  age,  and  An  in*?n\ 
under  twenty-one,  and  unmarried,  may  bind  himself  apprentice,  &c.  accord-  JUJJ^if*  p 
ing  to  the  custom;  and  that  the  master  thereupon,  shall  have  tale  remedium  pr8ntice 
against  him  as  if  he  was  twenty-one  years  of  age,  and  alleged  that  the  defen-  and  be  sob 
dant  did  go  away  from  his  service;  per  quod,  he  lost  his  service  for  the  said  jeettooove 
term,  which  term  is  not  yet  expired.     The  Court  said,  the  custom  is  sufficient-  nanis,  Ac.. 
ly  alleged  to  give  and  make  eood  an  action  of  covenant;  the  words,   "tale  re-u  "    ^ 
mextiusi"  imply  it:  those  words  are  applicable  in  all  things  to  this  matter,  viz.  fau^A 
that  the  master  may  correct  him,  may  go  to  a  justice  of  the  peace,  and  also  may    f  381  1 
have  an  action  of  covenant  against  him,  as  against  a  man  of  full  age;  and 
though  by  common  law  or  the  statute  his  covenant  shall  not  bind  him,  yet  by 
the  custom  it  shall. 

3.  Rax  v.  Pbck.   M4  T.    1697r  K.  B.  Salic  66. 
,  H.  took  an  apprentice  in  husbandry,  according  to  the  6  Eliz.  and  died  D6"fn  eieca"1 
lore  the  time  of  apprenticeship  expired,  leaving  him  impotent  and  a  cripple.  tor  „,ay 
The  justices  of  the  peace  at  sessions  ordered  the  executor  to  keep  the  appren-  place  the 
tAce;  but  this  was  quashed  in  K.  B.,  because  of  the  great  inconvenience  that  testator's 
might  follow,  for  it  may  be  the  executor  has  not  assets,  and  lives  in  another  apprentice 
country.     And,  Eyre,J.,  said  that  an  apprenticeship  was  a  personal  trust  be- wltn  a"ot* 
tween  the  master  and  servant,  and  determined  by  the  death  of  either  of  them; er  w 
and  by  the  death  of  either  of  them  the  end  and  design  of  the  apprenticeship 
cannot  be  obtained;  and  it  may  be  the  executor  is  of  a  different  trade. 

Holt,  C.  J.,  said,  that  by  the  custom  of  London  in  these  cases,  the  exec- 
utor shall  put  the  apprentice  to* another  master  of  the  same  trade, 

yil.  RELATIVE  TO  CHURCHES  •  HOUSES,  INNS,  &c. 
1.  Anon.  T.  T.   1774.  C.  P.  Com.  273. 

In  an  action  on  the  case  by  which  the  plaintiff  declared  that  he  was  seised  E*CI7  CUI 
in  fee  of  an  ancient  messuage  in  London,  in  which  there  had  been  time  out*6"  °P?n 
of  mind  an  ancient  light,  and  that  the  defendant  by  erecting  a  new  house  con-  foundation 
tiguous  to  it  had  stopped  up  the  same,  to  his  damage,  &c.     The  defendant  may  erect 
pleaded  not  guilty;  and   upon  the  trial  before  King,  C.  J.,  it  was  given  in  a  building 
evidence,  that  by  the  custom  of  London  every  citizen,  upon  an  ancient  foun-  withont  re 
Ration,  may  build  a  house  as  high  as  he  pleases;  that  the  defendant  had  an  *"* '!•?  n 
ancient  house  contiguous  to  the  plaintift's  house,  and  rebuilt  it  upon  the  an-  °   e>*   ' 
cient  foundation,  and  of  the  same  dimensions,  and  that  he  stopped  up  the 
piaintifi's  window,  which  before  was  higher  than  the  defendant's  house;  where-  Bot  the 
upon  the  defendant  had  a  verdict.  builder  of  a 

2.  Barlow  v.  Norman.  M.  T.  1741.  C.  P.  2  Bl.  Rep.  959.  boose  in 

Trespass  for   pulling  down   a  wall.     The  question  upon  demurrer  was,  London  .on 


»■*.--'■  «  erPct  — 

naJF  on  the  vacant  grounds  of  his  neighbour;  or  whether  the  provision  exten-tya flank  or 

*  Bytheeustmn  of  London  the  pariahoners  repair  both  tho  church  and  cliuncel;  IJjII  v" 
Crete,  Holt.  138;  and  an  innkeeper  may  tell  or  retain  a  hone  for  tho  nmoant  of  its  keep' 
Gilbert  v.  Berkley,  Holt,  366. 
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I  382  "|  ded  only  to  party-walla  between  houses  already  built,  or  carrying  «p*a*  at 
■ide-wall  the  same  time;  and  it  was  held  by  Gould  and  Blackstone,  Js.9  ( absent e  De, 
onbb  ^  Grey,  C.  J.  and  Marcs,  J.)  that  this  statute,  now  repealed  and  varied  by 
»eif hhoar*!  stat  14  Geo.  3.  c.  78,  extended  only  to  the  latter  case;  for  no  roan  has  a 
cTooad.  r*€nt  to  Presume  that  his  neighbor  hereafter  will  build  a  house  adjoining  to  his, 
A  evftom  and  erect  half  of  his  outside  wall  on  his  neighbour's  ground  ia  consequence  of 
for  a  ten     such  presumption. 

mi  at  will,                  3.  Taylor  v.  Seed.  T.  T.  1695.  K.  B,  Coeab.  «4. 
abo*o  forty     per  q^     ^  custom  for  tenant  at  will  above  40*.  So  have  a  half  year's  no- 
£%a    «ce  to  quit,  is  good. 
kaLf-vear'f  "" """ -" " 

notice  to  VIII.  RELATIVE  TO  DEVISES  AND  BEQUESTS. 

qaitisgood  1.  Reeves  v.  Winningtox.  M.  T.   1687.  K.  B.  2  Show.  949. 

The  will  By  a  special  verdict  out  of  Chancery.  A  special  verdict  found  J.  S.  la 
o!  Londoa  **e  *  freeman  and*  citizen  of  London,  and  to  be  seised  of  an  estate  ia  fee~suav 
nay  bo  pi*  In  tD*  houses  in  question,  and  that,  on  an  intention  to  make  his  will  and 
awed  and  testament,  he  said  "I  hear  J.  R.  (who  was  plaintiff  and  heir  to  the  testator)  ia 
earellad  ia  enquiring  after  my  death;  hut  I  am  resolved  he  shall  have  nothing  but  what 
the  haft  D(g  father  left  him;  and  I  give  all  my  estate  to  my  wife."  And  that  this  waa 
•'"ft***  proved  and  enrolled  in  the  hustings  proul  alledged  in  the  pleading;  and  they 

find  the  custom  as  alledged,  which  was  of  devises  ia  the  city  of  London,  and  that 
J.  S.  had  a  personal  estate  to  the  value  of  5001. ,  and  a  lease  for  years  ia  a 
house  in  the  Strand,  in  Middlesex. 

The  Lord  Chief  Justice,  at  the  trial,  said:  That  doubtless  by  the  custesa 
A     itora    an  M^er^aDce  ma7  D*  passed  by  a  devise,  and  that  these  words  in  a  will  will 
'thaTevery  carry  a 'fee,  and  not  barely  for  life.     But  the  question  will  be,  if  the  custom 
citizen  (a    will  reach  to  pass  it  under  the  word  "estate,7'  without  a  particular  same. 
rfreeman)  2.  Wjndhurst  v.  Gibbes.  T.  T.  1660.  K.  B.  T.  Raym.  4. 

may  devise     ptr  Qur%    j^  CUstom  that  every  ciiiaen,  a  freeman,  may  devise  in  movtmaka 
i*  mart       •        r  j 
/nala  if  va| *  val,d* 

A  eastern  IX.  RELATIVE  TO  TRADE. 

jhat  free  1.  Fitzacrerlt  v.  Wiltshire.  E.  T.   1720.  K.  B.  11  Mod.  553. 

jxmerjon       The  Court  held,  that  a  custom  that  only  frbe  porters  shall  carry  corn  ia 

5yaballc.rTaIW 

ialSd[n,g  2-  Cadden  v.  Eastwick.  H.  T.    1703.  K.  B.  6  Mod.  19S. 

.Or,  that         Upon   an  habeas  corpus  from  London,  the  return  set  forth  the  custom  of 
none  bat     London-;  that  time  out  of  mind  there  was  an  ancient  company  of  free  pertecs 
freemen      m  London,  and  a  custom  for  making  bye-laws,  for  the  better  governing  of  the 
"■"•J'  do  ,    gaid  company;  and  in  pursuance  thereof  an  act  of  Common  Council,  inflicted 
workT**    *  Pen&Jty  on  any  l°at  should  employ  any  not  free  of  the  said  company  in  por- 
I  «M3  1  ter*£e  work,  and  that  the  defendant  did,  &c.     The  doubt  was,  whether  audi  a 
bye-law,  inflicting  a  penalty  upon  strangers  for  employing  one  not  free,  were 
good?     It  was  agreed,  that  a  bye-law,  that  none  but  a  free  porter  should  do 
the  work,  should  be  good,  with  a  penalty;  and,  in  reference  to  by-laws  in  gen- 
eral, a  difference  wa*  taken  between  a  private  corporation  or  company,  and  a 
.great  city  or  borough;  for  the  fonrer  can  only  make  by-laws  to  bind  their  own 
•members,  and  touching  matters  that  concern  the  regulation  of  the  trade  or 
other  affairs  of  the  company ;  but  great  cities  and  towns,  as  London,  Bristol, 
York,  &c.  can  make  bye-laws  for  the  better  ordering  and  managing  such  towns, 
and  that  law  will  bind  strangers  to  the  freedom  of  the  towns  while  within  such 
So,  on  01  towns,  and  they  are  bound  to  take  notice  of  such  laws  at  their  peril, 
cladingfor  8.  Bos  worth  v.  Budgin.  T.  T.  1741.  K.  B.  7  Mod.  459. 

oipoora  ^  Q0  a  special  return  to  a  habeas  corpus,  it  appeared  that  there  is  a  custom  ia 
f^Lj1*'?  the  city  of  London,  and  a  bye-law  made  in  pursuance  of  it,  that  no  freeman 
tasey  man  °^  ****  C'*F  °^  ^j0ni^on  8na^  8et  to  wor^  a°y  person,  being  a  foreigner  to  the 
ami  occapa  freedom  of  the  city,  in  any  manual  occupation  whatsoever  within  the  city  of 
'ion,  Loadoa  or  the  .liberties  thereof,  under  the  penalty  of  five  poupds.    j^m  actio* 


London.— j$  to  tmde*  vt\ 

#ts  btbtfgttt  against  tho  defendant,  being  a  freeman  of  London,  for  employing 
a  foreigner,  not  free  of  the  city,  to  work  for  him  as  a  cutrier,  well  knowing 
tfce  bye-law,  and  having  notice  of  it.  The  Court  held  (hat  the  csutom  and 
bye-law  was  good. ' 

4.  BostroiiTH  V.  Stehwe.  H.  T.  H37.  K.  B.  Ca.  Temp.  Hard.  406. 

Ott  a  question  whether  a  bye-law,  that  no  drayman  or  brewer's  servant  shall  Or,  that  no 
be  in  any  of  the  streets  of  London  after  certain  hottrs,  Was  good?  drayman  or 

Per  Cur.     No  doubt  the  general  rule  of  bye-laws  is,  that  they  must  be  Dr€W<t*s 
reasonable,  and  not  prejudicial  to  the  King  or  his  subjects;  but  when  the  sub-*h™nbe  jn 
ject  matter  of  a  law  i»  the  prevention  of  nuisance,  the  consideration  must  be  any  of  tho 
upon  the  convenience  in  general,  taking  in  the  crown,  the  party,  and  the  streets  of 
people;  and  where  the  general  convenience  is  greater  than  the  inconvenience,  London  af 
the  bye-law  may  be  proper  and  reasonable.     And  It  has  always  been  held,  J*1"  certoitt 
that  the  cfty  of  London  may  restrain  the  sejting  up  of  taverns  in  particular  0ttri* 
places,  arid  yet  ffrey  are  restraints  of  trade;  and,  therefore,   it  comes  to  this0r  lha|  nr 
consideration — Whether  the  provision  of  this  bye-law  is  reasonable,  in  order  foreigner 
to  prevent  the  stoppage  of  the  streets?     We  think  it  is.  shall  weigh 

5.  Cadoen  ▼.  Provost.  H.  T.  1703.  K.  B.  6.  Mod.  123.  goods  im 

P&  Cur.     It  is  a  good  bye-law,  that  no  foreigner  shall  weigh  goods  import-  P0*8*  •* 
e&,  except  at  the  ancient  beam.  «2w 

6.  Player  v.  Verb.  T.  T.  1678.  K.  B.  T.  Kayro.  324    I  Vent.  SI.         beam?  is 

Byte-law,  for  the  better  and  more  regular  ordering  and'  disposing  of  all  cars,  valid* 
darts,  carrooms,  carters,  and  carmen,  and  all  other  persons* whatsoever,  that    [  584  "]< 
shall  hereafter  work  any  cars  or  carts  within  this  city  or  tho  liberties  thercofS°t.to  r* 
fbr  hire,  ordaining  that  no  more  than  420  carts  shall  be  allowed  or  permitted  *tra,£  fhsj 
to  work  for  hire,  from  one  place  to  another,  within  this  city  or  the  liberties  e?rUk#bot 
tfareof;  and  that  each  of  them  shall  be  made  known  by  having  the  City  Arms  not  (bat  no- 
tftpon  the  shafts  of  every  such  carts,  in  a  piece  of  brass,  with  the  number  upon  carrier  witlr 
it;  and  that  17*.  4ct.  per  annum,  and  no  more,  shall  be  received  and  paid  for  a in  the  city 
carroom,  and  20s.,  and  no  more  or  greater  fine,  upon  any  admittance  or  alien-  ■h*JJ  £* 
ationof  a  carroom;  which  17*.  Ad.  per  annum,  and  20*.   aforesaid,  is  to  be  **"   JV 
wh ofry  applied  towards  the  relief  and  maintenance  of  the  poor  orphans,  har-ont  payins? 
boa  red  and  to  be  harboured  in  Christ's  Hospital.     And  that,  if  any  person  or  a  rent,  fee- 
petsons  s'hall  presume  to  work  any  cars  or  carts  within  the  said  city  atrd  liber- 
ties for  hire,  by  himself  or  servant,  not  being-  duly  allowed  as  aforesaid;  such 
person  or  persons,  for  every  time'so  offending,  shall  forfeit  and  pay  the  sum  of 
13*.  4cf .,  to  be  recovered,  received,  or  obtained,  as  is  hereafter-mentioned. 
l*tie  Court  held,  that  the  bye-law  was  not  good,  by  reason  of  the   fine  and 
relit. 

7.  Stephen  v.  Costor;  T.  T.  1702.  K.   B.   3   Burr.    1499;  ft  C.    1  BL 

Rep.  4\A. 

Action  on  the  case  against  certain  malt-factors,  for  loading  and  unloading  Whatila 
malt,  at  the  plaintiffs  wharf,  without  paying  any  duties  for  the  same.     0°  S™  aw  ncS 
trial,  a  special  case  was  rtiade  by  an  order  of  Privy  Council,  1st  of  May,  lf>?4>  entitled  to 
reciting  the  stat.  22  Car.  2.  c.  11.  which  enatfs,  "  that  n  public  wharf  or  key  wharfage 
be  left  along  the  river  6idc;  from  the  Temple  to  London  bridge,  forty  feet  wide;  for  goods 
and  that  no  vessels  shall  lie  before  the  same  longer  than  shall  be  necessary  for  antoadod 
the  lading  or  unlading  of  goods,  without  consent  of  the  several  wharfingers  j?"^*?.1  m 
and  that  it  shall  be  lawful  for  all  persons  to  load  or  unload  goods  at  the  sante,  ^of  bar 
paying,  for  wharfage  and  cranage,  such  rates  as  the  kings  in  council,  from  timegea  faiten 
to  time,  shall  appoint."     King  Charles  the  Second  did  appoint  rates  to  be  ed  to  their 
nrirefflor  all  goods  brought  into,  shippetfoff,  loaden  or  unloftdcn,  at  Brooks's  wharfs, 
wharf;  and  that  the  rate  for  malt  was  6d.  per  score.     That  fhe  plaintiffs  were 
wharfingers,  and  possessed  of  Brooks's  wharf,  and  entitled  to  the  said  rates; 
that  the  defendants  were  consignees  of  a  loading  of  malt,*  which  was  brought 
in  a  West  country  barge  to  Brooks's  wharf,  and  unloaded  a  small  part  of  her 
cargo  upon  the  said  wharf;  and  while  she  lay  there  fastened,  the  other  part  of 

*  8of  that  every  fellow  of  the  company  of  Vminers,  who  shall  he  oleced  into  the  oflke 
of  one  of  tho  livery,  shall  pay  a  axed  cum;  Tnvorner's  cusef  T.  Kayis*  446. 


812  LONDON.-^  Praeudingi  connected  tctih. 

the  cargd  was  taken  out  and  put  on  board  lighters^  and  never  latided  on  th# 
wharf.  The  question  is,  whether  the  defendants'  are  (table  to.  pay  the  whar- 
finger according  to  the  rates  mentioned  in  the  Order  of  Council  for  euch 
part  of  the  cargo  as  was  put  on  board  the  lighters,  and  never  landed  on  the 
wharfs?  Lord  Mansfield,  C.  J.  This  being  a  case  of  great  consequence  to 
the  wharfingers  and  barge-masters  in  general,  let  it  stand  for  further  argument. 

[  385  ]  X.  RELATIVE  TO  THE   COURTS    AND    LEGAL   PROCEED* 

INGS  CONNECTED  WITH. 

(A)  Of  the  abator's  court.* 
1.  Wood  v.  Mayor.  M.  T.  1697.  K.  B.  Salk.  39l 
Debt  was  brought  in  the  court  of  the  mayor  and  aldermen  of  Lonbfon,  ibf 
The  mayor4  the  pepalty  of  a  bye-law,  made  by  the  common  council  of  the  city:  the  penalty 
and  com  fe  400/,,  of  .which  300/.  was,  by  the  bye-law,  to  be  forfeited  to  the  use  of  the 
m°n*Hin't  may°r  nn^  commonalty  6f  the  city.  Judgment  was  given  against  the 
penaltief'ofdefendaiit;  and  he  brought  error  before  commissioners  appointed  to  examine 
bye-laws lo  these  errors,  viz.  Holt,  C,  J.,  Ward,  C.  B.,  &c;  and  it  was  held  by  Holt,  C* 
themselves  J.,  to  which  the  rest  agreed;  first,  that  the  mayor  and  commonalty  might 
hot  they  make  a  bye-law  and  limit  the  penalty  to  be  forfeited  to  themselves;  because 
eonnot  be  tncre  is  no  way  to  enforce  obedience  but  by  punishment,  which  must  neceastf- 
the  mar  ^  Tl^  ^e  either  pecuniary  or  corporeal,  as  imprisonment,  which  is  not  legal,  if 
or'f  codrtj  there  be  a  custom  to  warrant  it;  and  secondly,  that  it  might  he  sued  for  in  the 

cotlrt  of  the  mayor  and  alderman,  if  the  mayor  could  be  severed,  and  tha 

court  held  before  the  aldermen. 
And  a  writ  2.  Mayor  of  London  v.  Markwick.  H.  T.  1707.  K,  E.  11  Mod.  164. 
oT  error  is  Error  from  C.  P.  It  appeared  the  mayor  of  London  brought  action  on  the 
"hi  ,?*tahn  case  on  a  bye-law  iu  the  sheriff's  court,  in  London,  and  had  judgment.  The 
*  art' hi*  Jo*  defendant  brought  a  writ  of  error  in  the  hustings,  according  to  the  custom  of 
action  on  a  London;  and  was  bound  in  a  bond  for  800/.  to  the  mayor,  to  prosecute  it  with 
bond  given  effect;  upon  which  bond  the  mayor  brought  an  action  of  debt  in  the  Court  of 
by  the  de  Common  Pleas,-  and  at  last  it  came  by  writ  of  error  into  the  Court  of  King's 
fondant  to  Bench,  where  the  only  quesuon  was,  whether  the  defendant  was  obliged  to 
J™8  mtyor  prosecute  the  writ  of  error  in  the  hustings,  the  mayor  being  judge  of  that 
cntea'wriL  court»  an(1  80  make  him  both  judge  and  party?  Holt,  C.  J.  said,  the  writ  of 
bf  error  error  would  not  lie  before  the  mayor,  because  he  was  party,  and  so  the  bond* 
thereon  in    void. 

the  conn  of  3.  Barns  v.  Barns.  M.  T,  1681.  K.  B.  Skin.  67. 

tviih"?  *n  a  w™1  °^  execut'on> tne  sheriff  returned  that  the  plaintiff  brought  hisr 

The  mayor  act*on  m  tne  sheriffs'  court  in  London  against  the  defendant  and  his  wife  as  a 
may  with  /<?m*  *>'«  merchant,  and  had  a  verdict;  and  that,  by  custom  in  the  city  of 
draw  cans  London,  the  lord  mayor  is  chancellor,  and  may  call  causes  before  him  oat  of 
6t  from  the  the  sheriffs' court,  and  rule  them  according  to  equity;  and  showed  that  the 
I  366  J  lord  mayor  had  called  this  cause  before,  and  ordered  the  plaintiff  should  have 
sheriffs'  judgment,  and  that  the  defendant  should  pay  costs  within  fourteen  days;  and, 
decide 'op  tnat  sne  8not>^  Pav  tne  debt  by  50s.  quarterly,  or  else  that  execution  should 
on  them  ac  $°»  The  Court  held  the  return  sufficient,  and  the  custom  reasonable,,  though 
cording  to  it  had  been  of  late  obused. 
eqoity.f  (B)  Op  the  sheriffs'  court,  * 

(See  Cro.  Car.  128;  9  Co.  656.) 
To  prove  Arundell  v.  White,  T.  T.  181 1.  K.  B.  14  East,  216, 

tibnonceof  *n  an  act'on  ^°.r  maliciously  arresting  and  imprisoning  the  plaintiff  upon  a 
a  enit  m  P^'nt  for  *  debt  in  the  sheriffs1  court  in  London,  without  reasonable  or  proba-. 
theaherinV M*  cause,  the  usual  course  of  that  Court  upon  the  abandonment  of  a  suit  by 

the  plaintiff,  being  to  make  an  entry  in  the  minute  book  of  "  withdrawn"  by 

*  The  court*  at  Westminster  are  bound  to  take  judicial  notice  of  the  mayor's 
court ;  vide  Bridgm.  301.  Ii  hj»  no  juriadiciion  in  penal  case^  Rex  v.  Willis,  Cro.  Jac 
538. 

f  A  proeodendo  may  he  granted  *o  tho  mayor's  court  in  London ,  after  the  return  of  a 
habeas  corpus  h  ts  been  6lod,  though  the  usual  practice  h  to  award  tho  procedendo,  without 
filing  the  writ;  Fazakerly  v.  Dddoc,~6  Mod.  V77V 
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jrift  plaintiff's  order,  opposite  to  entry  of  the  plaint;  the  Court  held  that  proof  cooft  in 
of  such  entry  in  the  minute  book  was  sufficient  to  prove  an  allegation  that  the  ^°Bdon,  m 
former  suit  was  wholly  ended  and  determined.  i"6  eB.try  'n 

(F)  OF  THE    8UFSRIOR    COURTS'  taking  notice  of  the  customs  and  BTB~  book  M  «r 

LAWS    OF    THE    CITY   OF    LONDON.  ideOCO. 

1.  Ascill  f.  Hunt.  T.  T.  1718.  K.  B.  10  Mod.  440.  S.  P.  1  Mod.  J02.  S.  Tho  cor 
P.  Coke  ▼.  Wingfield.  T.  T.  1722.  K.  B.  8  Mod.  176.  Scd  vide  J  Jon*  of 
Leon.  284.  contra.  «S5JSTbe 

Process  in  spiritual  court  for  calling  a  woman  "  whore,"  in  London.    After  jJJJSJlly  t* 
sentence,  the  Court  of  King's  Bench   was  moved  for  a  prohibition.     The  |ten  aouoe 
Court  said,  that  it  was  a  known  rule  laid  down  in  hooks,  that  where  it  appears  of,  bat 
upon  the  face  of  the  libel  that  the  matter  is  of  temporal  and  not  spiritual  cog-  mju}  *° 
nizance,  then  a  prohibition  may  be  granted  after  sentence;  but  not  where  it  Jjfrtifi9d  J* 
does  not  appear >  for  there  it  must  be  taken  advantage  of  before  sentence;  see#r?  iJoooo  • 
2  Burn.  819;  1  Burr.  314;  1  Ld.    Raym.  435;  Cowp.  424;  1  Term.   Rep.  jf  ,  caee* 
552.     Now  here  the  offence  in  the  libel  is  certainly  a  matter  of  spiritual  cog-  bo  remoY 
nizance;  and  though  it  appears  in  the  libel  that  the  words  were  spoken  in*d  <>■**? 
London,  yet  that  would  not  take  away  the  jurisdiction  of  the  spiritual  court,  ^°  *'*? 
were  it  not  for  a  particular  custom,  by  virtue  of  which  those  words  are  punish-  XStoastt* 
able  in  London;  but  this  being  a  particular  custom,  the  Court  can   no  more  ^u,,  tbo 
judicially  take  notice  of  it  than  they  can  of  any  other  custom  of  the  city  ofeoetom 
London;  and  if  a  cause  be  removed  out  of  the  city  courts  by  habeas  corpus}  ■•**  bo  ro 
the  custom  must  be  returned,  or  no  procedendo  can  ever  be  granted.  tamed,  or 

2.  Cuddbn  ▼.  Provost.  H.  T.  1703.  K.  B.  6  Mod.  123.  Ifcmfoca* 
.    It  was  resolved,  that  the  Court  will  not  enter  into  the  validity  of  a  bye-law,  beoVtafaed 
unless  it  be  duly  stated  in  the  return.  Nor  wilj 
the  eoort  enter  into  the  validity  of  a  bye-lair,  unless  it  be  doiy  atated  in  the  return. 

3.  Bloouibe  v.  Hawkins.  £.  T.  1780.  K.  B.  Doug.  378.  [  387  J 
The  Court  said,  we  can  only  take  notice  of  such  customs  of  London  as  ap-  Bat  if  the  . 

pear  to  have  been  certified  by  the  recorder.  enatom  baa 

^een  once  certified  by  the  recorder  the  court*  will  take  jodicial  notice  of  it*  existence.* 

(G)  Of  the  legal  process  in  the  city  courts.  Bv  lnJ  COi 

1.  Anon.  M.  T.  16GU.  K.  B.  1  Vent.  29.  £™  °rJ^J 

Per  Cur.     By  custom  of  London  the  debtor  may  be  arrested  before  the  orB)'av  bo 
fUoney  is  due,  to  make  him  find  sureties.  arretted  be 

2.  Morbton  v.  Porkman.  M.  T.  1668.  K.  B.  1  Mod.  26.  fore  the 

A  cause  was  removed  out  of  London  by  habeas  corpus,  wherein  plaintiff  had  tnoooy  is 
declared  against  the  defendant  as  a  feme  sole  merchant.     It  was  moved  for  a     VV*- 
procedendo,  becjnise,  it  was  said,  they  would  not  declare  against  her  as  a  feme  gnd  ^, 
eok,  for  tmtt  she*  had  a  husband.     Twisden,  J.     I  think  a  procedendo  must  be  tios.f 
(ranted  for  the  cause  alleged.     It    was  resolved  in  Langham  v.  Bewett,  in  By  ofetonu- 
6ro.  Car.  68.  (though  not  reported  by  him)  that  if  the  wife  use  the  same  trade  a  n^nied 
that  her  husband  does,  she  is  not  within  the  custom.     And  I  hey  are  to  deter-  *2?*|J0 
mine  the  matter  there,  whether  this  place  be  within  their  custom?     Perhaps  a  tD/ boihie^ 
^tietualfer  (as  this  trade  is)  is  not  such  a  trade  as  theirs  will  warrant;  audio  the  city 
whether  it  will  warrant  it  or  not,  is  in  their  judgment.     A  procedendo  #aecoarts  aa*. 
granted.  /«■"  ••* 

trader  ;  %  it  is  oaaettlod  whetbor  the  trade  of  a  victualler  be  within  the  custom.  -    -      . 

3.  Adams  v.  Cox.  M.  T.  1691.  K.  B.  12  Mod.  249.  „"  except 

Per  Cur.     In  London  the  plaintiff  never  excepts  against  bail;  but  th&re  is  an  tiona  are  ta 

officer  who  receives  bail;  and  if  he  tako  insufficient  bail,  upon  comprint  made  sen  to  bail, 

to  the  alderman,  he  must  either  pay  the  debt  or  the  profits  of  his  o*5ce  are  se-  bat  there  io 

queetered  until  the  debt  is  satisfied.     And  when  a  cause  is  remote  up  hither,  J"  £ffi.^  j 

4  _^  sufficient  ] 

*  The  eity  courts  always  toko  notice  of  the  customs  of  the  city:  Dou/i  381.  ni  be  mast  par 

f  Sed  411.:  This  ease  was  decided  be  for  0  tho  legislature  requirfcd  an  affidavit  of  debt  prior  the  debt  or  I 

10  an  attest  on  mesne  process;  see  onto,  tit.  Affidavit  of  Debt.  tbe  profits 

%  But  not  in  the  soperi6r  courts;  see  onte,  tit.  Baron  and  Fern  a.  of  his  offioo 

$  The  privilege  of  the  clerk  of  the  Court  of  K.   B.  ngainsf  a  foreign  atochment  waa  wij|  })#  M 

4iaa)1owed;  see  Tar  bit's  casor  *  Sound.  68.  aaestere&ft 
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*74  LOTTERY. 

(he  bail  and  clerk  below*  are  discharged;  and  if  the  bail  given  below  lie  offer- 
ed here,  they  may  be  excepted  against. 

ftUtleoiii*  

to  « Wet      xi.  RELATIVE  TO  THE  FORFEITURE  OF  THE  FRANCHISE. 
rffS15*         ClVY  0P  L™00*  Y-  Vonacher.  T.  T.  1696*   K.  B.  1  Ld.  Raym.  499. 
franchise.        ^  w*8  resolved  that  neglecting  to  elect  sheriffs  forfeits  the  franchise. 
[  388 .1       S®e  Anon.  Cro.  Eltz.  33. 

Aa  entry,  — — 

eadertae        ftQlftOlt  XtfktV&  <&OXtipHVl%. 

forfeit  Cook  v.  Loveland.  M.  T.  1799.  C,  P.  1  B.  4  P.  31. 

Bakers'  The  crown,  by  letters  patent,  granted  to  the  master  and  wardens  of  the  cor- 

Cempao?,  po  rat  ion  of  bakers  (there  being  four  wardens),  by  themselves  and  their  denotjr 

to  overtook  or  deputies,  full  power  to  overlook  and  correct  the  trade  of  baking.     The 

etohtrtebT  ^ourt  held, tnat  tne  niagter  nRd  one  warden  could  not  justify  entering  the  hoaae 

a  majority  °^a  baker  to  overlook  bread;  for  if  they  had  acted  as  principals,,  they  did  do* 

ofthoae  to  amount  to  a  majority  of  persons  to  whom  the  power  was  given;  and  if  they 

whom  the-  acted  as  deputies,  it  should  have  appeared  thai  they  were  appointed  by  the 

power  of     majority. 

•«»▼  "J*  — - 

whiter"      ftOlUjOlt  BOtfe*. 

mast  be  as  uEX  v   Commissioners  of  Compensations  un0er  the  Losdox  Dock  Acts. 

thTnwipnf  T'  T'  18,a  K-  B-  ,2  East>  477' 

tj.  The  compensation  clause  in  the  London  Dock  Act,  reciting  that  divers  tew- 

Va*  right  ements,  Slc.  may  become  less  valuable  by  the  4rade  being  diverted  therefrom, 
to  coupon  provides  that,  in  case  they  do  so,  or  the  owners  or  occupiers  suffer  loss  by  the? 
J?lio?  UB  dock  works,  the  commissioners  shall  make  them  compensation;  and'no  clam 
T"^}*  is  to  be  made  for  compenstion  till  three  years  after  opening  the  docks,  and  then 
frock  Act  '*  '*  t°  De  m&de  within  a  given  time.  Held,  thai  where  the  owner  of  the  roheri-- 
passes  with  tance  of  a  tenement,  which  was  in  lease,  died  after  three  years  from  the  open-' 
the  teoe  ing  of  the  docks  without  having  made  any  claim  her  devisee  and  not  her  exec- 
moat  to  a  utor,  was  entitled  to  claim 'within  tho  time  allowed  compensation  for  an  injury*' 
ievifeo.      ^one  by  the  dock  works  to  the  inheritance  in  the  time  of  his  testatrix* 

aotrton,  Uort  of. 

tTaa«nho  Hudson  v.  Mucklow,  E.  T.  1810.  K.  B.  l£  East,  27S. 

stat  88  In  an  action  for  money  had  and  received,  brought  by  the  plaiat</&  4b  tip 

Geo.  8.  o.  their  right  to  certain  fees  of  office.  Plaintiff  was  the  surviving  King's  Waiter 
Mfstae1  m  toe  Port  O^^on^on:  Tne  Court  held,  the  several  King's  waiters  held  see* 
cre»eentH  8rate  offices  by  different  patents;  and,  though  the  fees  are  in  the  first  inatatK*' 
amongst  paid  by  the  merchant  into  one  entire  sum  to  a  common  receiver  for  aH,  yet  the 
the  rarvhr  aliquot  shares  of  each  are  separate,  and  each  is  entitled  to  call  for  his  share, 
Ipg  P****    when  in  fact  the  6um  so  received  is  capable  of  being  divided.    These  shares 

office  of  ***  now  fixed  by  <ne  8>&t<  38  Geo*  3*  c*  86*  at  nineteen;  and  as  the  patois  as 
Kiog*s  wai  ^'e<l  tne  emolument,  of  each  office  are  to  be  carried  to  the  sop^raeeettstsoti 
ten  ib  the  fund,  for  the  benefit  of  aged  and  disabled  officers  of  the  Customs,  and  ere  slot' 
port  of  Loo  to  be  applied  to  the  benefit  of  the  surviving  patent  King's  waiters,  as  bet*** 
don.  that  actVactised. 


I  a*  ]     matte**.* 


*  BjO&WW.  3.  q.  17.  oil  lotteries  ore  declared  public  nuisances;  and  fey  49  Goo.  .f. 
c.  1 19.  "if  any  person  shadl  keep  any  office  or  place  for  lotteries,  called  lUllo  goes,  or  as*?  easier 
lottery  not  authorised  by  parliament,  or  shall  knowingly  suffer  it  to  bo  exercised  or  played  at 
in  hia  houso,  he  rfcall  forfeit  5001.  All  atato  lotteries  were  discontinued  after  the  4  Geo.  4.  ov 
60.  which  was  th*»  last  public  lottery  sanctioned  by  parliamertt.  It  will  therefore  suffice  to 
insert  tho  essence  of  the  leading  cashes  hi  a  note.  An  unstnroped  agreement  to  sell  a  abaca 
of  a  ticket  in  n  lottery  before  the  tickets  were  deposited  with  tne  commissioners  was  wittno 
the  penalty  in  licted  by  s.  21.  of  22  (Seo.  3.  c.  47;  Rex  v.  Hnwfeeswortb,  1  T.  B.  450.  The 
salo  of  lottery  uVcets,  by  which  the  purchaser  wne  to  bo  entitled1  to  all  the  benefit  of  tbeaa 
Saoept  the  201.  prists,  was  prohibited  and  made  void  by  stat.  22  Geo;  3,  c.  47;  Iteey  ?«  Shoe 


%*W\it&  ttlfoltJfotS.  See  port,  tit;  Modhotuc. 

I.  RELATIVE  TO  WHO  AllE  DEEMED  LUNATICS  OR  ID- 

It.-— THE  RIGHTS  AND   PRIVILEGES  OF  LU- 
NATICS OR  IDIOTS,  p.  391. 
HL . LIABILITIES   OF   LUNATICS   OR    IDI- 
OTS. 

(A)  To  BR  ARRESTED,  p,    391. 

(B)  On  contracts,  whither  bt  record,  deed,  or  parol,  p. 

393. 

(C)  For  torts  or  criminal  acts,  p.  393. 

IV. POWER  OF  PRIVATE  PERSONS  TO  SEIZE 

OR  CONFINE  LUNATICS  OR  IDIOTS,  p.  393. 

V. THE  COMPETENCY  TO  BE  A  WITNESS, 

p.  394. 
VI.  RELATIVE  TO  THE  KING'S  JURISDICTION  OVER  LUNA- 
TICS, AND  OF  OBTAINING  A  COMMISSION  OF  LUNA- 
CY, AND  THE  PROCEEDINGS  INCIDENT  THERETO, 

p.  394. 

I  RELATIVE  TO  WHO  ARE  DEEMED  LUNATICS  OR  IDI-  t  3*>  J 

OTS* 

S?T.  R.  617.  Since  that  net  no  interest  in  any  ticket  could  be  conveyed  less  ihan  the  whole 
of  the  specific  ticket  or  share,  and  those  shire*  not  less  than  sixteenth*.  Por  Buller.  J.,  8 
T.  R.  •  22.  the  printer  of  a  newspaper  publishing  an  illegal  proposal  for  gambling  in  the 
Tottery  incurs  a  penally  under  stat.  22  Geo.  3.  c.  47.  s.  10.  which  enacts,  "that  no  person 
•hell  sell  the  chances  of  tickets,  Jtc.  nor  publish  any  proposal  for  it/under  a  penalty  of  501.;" 
stex  t.  Smith,  4T.  R.  414.  n.  [N.  B.  The  printers  of  the  newspapers  afterwards  obtained 
an  act  of  indemnity  against  penalties  incurred  before  this  determination;  see  slat.  32  Geo. 
3.  c  91-1  A  plaint  iff  who  sued  for  penalties  under  the  27  Geo.  3.  c.  l.s.  2.  must  have 
made  an  affidavit  previous  to  the  suing  out  of  the  writ,  specifying  the  amount  of  the  penal- 
ties sued  ,on  Rex  v.  Home.  4  T.  R.  340.  In  an  action  fir  the  penalty  of  the  lottery  acts, 
ft  was  sufficient  if  the  process  stated  the  sum  to  which  they  amount  a*  the  debt,  wi  hout 
describing  it  as  arising  from  penalies,  or  specifying  the  offence  provided  there  be  an  affidavit' 
tor  that  purpose;  and  it  is  also  a  sufficient  compliance  with  the  stat.  83  Geo.  3,  c.  62.  s.  38. 
to  state  in  the  process,  that  the  plaintiff  is  "appointed  by  the  Commissioners  of  his  Majes- 
ty's Stamp  Duties  to  prosecute;"  Rex  v.  Tacy.  2H.  Bl.  601.  The  ticket  last  drawn  out  of 
the  lottory  was  considered  as  the  last  drawn  ticket,  so  as  to  entitle  the  holder  to  a  prize, 
though  another  number  was  never  drawn,  and  no  account  could  be  given  'of  i';  Schmotti  v. 
Bumstead,  6  T.  R.  646.  It  was  not  illesal  for  one  of  the  person*  mentioned  in  the  ache- 
dole  of  the  act,  49  Geo.  3.  c  70.  (local  and  personal)  as  being  authorised  to  sell  the  city 
lottery,  to  sell  shares  in  the  tickets  and  to  receive  for  a  share  more  than  the  proportionate 
part  of  51.  for  the  whole  ticket;  Leese  v.  Rolfe,  5.  Taunt.  120. 

0  Insanity,  its  causes,  its  effects,  and  different  gradations,  hnve  all  been  repeatedly  exam* 
inod  by  forensic,  medical  and  philosophical  writers,  different  scientific  terms  and  expressions 
bare  been  applied  to  certain  kinds  of  mental  aberration;  but  the  law  does  not  appear  to  recog- 
nize any  great  variety  of  classification.  The  comprehensive  term  of  non  compos  mentis,  or, 
as  it  is  expressed  in  English,  "of  unsound  mind,"  is  the  most  significant  and  expressive, 
within  this  general  designation  are  included  all  persons  deprived  of  reason  and  nnderstanding 

;from  any  cause  whatever,  whether  nataral  or  accidental,  whether  of  a  permanent  or  tempo- 
ral y  nature;  all  ii'iols  and  lunatics;  parties  labouring  under  frenzies,  or  losing  transiently 
their  intellect,  or  deprived  of  their  reason  from  drunkenness  or  any  other  cause.  The  words 
idiot  or  lunatic  have  received  a  distinct  legnl  interpretation.  An  "idiot"  or  "natural  foot" 
is  a  person  that  is  devoid  of  understanding  from  his  nativity.  A  man  is  not  stated  to  be  an 
-•'idiot"  if  he  has  any  glimmering  of  reason,  so  as  to  he  able  to  describe  himself  his  age,  or 
relate  any  thing  with  reference  to  a  specific  fact.     Idiotcy  has  been  termed  a  natural  insani- 

iff,  as  the  other  species  of  insanity  is  said  to  be  accidental  or  adventitious.  Adventitious 
iosanity  is,  where  a  person,  having  once  had  a  competent  possession  °f  his  reasoning  facul* 
ties,  loses  them  by  some  subsequent  came  operating  on  his  menial  or  physical  organize  ion, 
This  species  of  insanity  may  be  divided  in'o  two  classes,  that  which  is  periodical  or  when 
there  are  lac  id  intervals,  and  that  which  is  pnrmaneit  and  without  intermission.  Adventi- 
tious insanity  was  in  common  law  called  lunacy,  and  it  is,  generally,  at  the  paesent  day, 
designated  by  that  term.  But  the  words  "unsound  mind,"  nnd  "unbound  roernorv,"  having 
been  adopted  in  the  reign  of  Edw.  1.  the  one  by  the  stat.  Westm.  2,  and  the  other  by _  the 

-atat.  of  Pines,  they  have  been  since  indiscriminately  used  to  signify  not  only  lunacy  w*J*®f 

.irjftriodica)  madness,  but  also  a  permanent  adventitious  insanity,  as  distingui^d   ""4* 
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1  9M  ]    tl.  RELATIVE  TO  THE  RIGHTS  AND  PRIVILEGES  OF  tff* 

JNATICS  OR  IDIOTS  * 
III.  RELATIVE  ro  -rue  xjarimtIES  OF  LUN ATlco on  av 

IOTS. 

-The  Oait  (A)   To  BE  ARRESTED. 

will  sot  dis  j    Nutty.  Vernet.  M.   T.  1790.  K.  B.  4  T.  R.  121. 

defoliant       Motion  to  discharge  the  defendant  oat  of  custody  on  filing  common  batL 
oatof  cu  Upon  the  affidavits  of  his  physician  and'his  keeper  that  he  was  insane  at  the 

.toty  on  fil  idiot cy.     There  is  n  considerable  difference,  in  point  of  law,  as  to  the  effect  between  idiot- 
cy  and  the  other  specie*  of  mental  derangement.     An  idiot  is  prosumed  to  be  in©*p»bW  of 
ever  attaining  a  competent  degree  of  understanding  to  govern  either  himself  or  bis  estate, 
and  thereforo  the  King  may  grant  the-custody  of  his  person,  and  the  profits  of  the  estate  da- 
ring the  life  of  the  unfortunate  victim  of  mental   imbecility,  without  the  party  being 
polled  to  render  an  account,  except  furnishing  the  insane  with  necessaries.     But  this  \ 
of  the  crown,  since  the  revolution,  line  never  been  exercised,  and  the  king  has  always  w 
ted  the  surplus  profits  of  the  estate  of  an  idiot  to  some  of  his  family.     A  lunatic  is  presuin- 
.ed,  in  law,  as  capable  of  being  restored  to  that  understanding  which  he  has  lost,  and  there- 
fore the  custody  of  his  person  and  estate  is  granted  to  the  committee  only  during  the  king's 
pleasure,  and  the  committee,  after  deducting  a  suitable  mahuainance  for  the  fanatic  and  his 
/araily,  are  bound  to  account,  in  Chancery,  for  the  surplus*  profits  of  the  estate,  and  moat 
pay  them  over,  eitherto  the  luxratic,  if  he  recover  bis  understanding,  or  to  his  legal  represen- 
tative after  his  death.     Persons  born  deaf,  dumb,  and  blind,  are  also,  generally  speaking, 
reckoned  by  the  law  as  idiots,  as  being  destitute  of  those  faculties  which  constitute  the  ave- 
nues to  the  attainment  of  a  right  understanding  of  a  subject.     Lord  Coke  likewise  includes 
a  party  deprived  of  reason  from  intoxication  as  one  who  is,  in  the  legal  sense,  non  oompos 
mentis;  but  he  adds,  that  being  deprived  of  reason  by  his  own  vicious  act,  be  has  no  right 
to  exemption  from  the  consequences  of  his  improper  conduct.     And  the  ancient  authorities 
do  not  scruple  to  assert  that,  although,  drunkene*s  is  a  kind  of  insanity  for  the  time,  yet,  as 
it  is  of  thu'pnrty'i  own  procuring,  it  cannot  be  made   available  as  a  defence,  or  derogate 
from  the  party's  contracts;  and  that  this  doctrine  holds  as  well  as  with  respect  to- criminal  pun- 
ishment as  to  dispositions  of  the  party's  goods,  or  any  thing  concerning  them.     It  was,  how- 
ever, admitted,  that  equi'y  would  relieve  in  such  a  case,  especially  if  the  intoxication  were 
paused  by  the  fraud  or  contrivance  of  the  other  party;    and  the  individual  sought  to  be  charged 
was  so  excessively  inebriated  that  he  was  utterly  deprived  of  reason  or  understanding.    But 
whatever  may  Ijaye  been  the  ancient  law,  it  is  now  dearly  established,  that  excessive  in- 
toxication, by  which  the  parly  is  bereft  of  reasoning   faculties,   will  invalidate    a  contract 
even  at  taw;  see  Bull,  N.  P.  172;  16  Tes.  16;  2  Cainpb.  133.  But  mere  weakness  of  under- 
standing, where  there  is  no  fraud    or  surprize,   does    not  form  a   ground   of  incompeten- 
cy, although  it  is  evident,  as  observed  by  Lord  Eldon,  see  19  Ves.  386.  that  a  party  so  cir- 
cumstanced may  be  exposed  to  ruin  every  instant.     Nor  does  the  rule  of  the  common  law, 
.with  respect  to  wills,  appear  to  have  been  applied  to  deeds  and  other  contracts;  for  to  es- 
tablish a  testamentary  disposition,  it  is  no:  sufficient  to  show  that  the  testator  had  sofficjoql 
intellect  to  answer  plain  and  familiar  questions,  but  he  ought  to  have  a  disposing  memory, 
and  a  clear  understanding  as  to  his  objects.     "This,"  says  Lord  Coke,  "is  such  a  memory 
as  the  law. considers  safe  and  perfect.     But  to  take  advantage  in  the  making  of  any  contract 
whatever,  even  of  the  most  ordinary  description,  of  a  mind  naturally  weak,  to  obtain  an  wt- 
casual  bargain  is  highly  culpable;  and  if  combined  with  circumstances  of  fraud,  apparent 
either  from  the  extraordinary  nature  of  the  instrument,  from  the  exercise  of  undue  influence, 
or  from  the  want  of  adequate  motive  or  consideration/is  a  ground  for  setting  aside  an  agree- 
ment especially  in  courts  of  equity. 

9  Lords  of  manors,  though  labouring  under  mental  aberration,  may  make  grants  of  copy- 
hold lands  consistently  with  the  court  custom,  see  Co.  Cop.  134;  Collinson  on  Lunacy,  453; 
or  they  may  be  made  by  the  steward  of  the  manor,  but  not  by  the  committee  of  the  lunatic. 
Considerable  doubts  have  been  entertained  whether  the  widower  of  a  non  compos  deceased 
shall  be  a  .tenant  by  courtesy  of  his  wife's  lands.  Lord  Coke  seems  to  think  that  he  could 
act:  but  tjiis  is  controverted  by  Mr.  Serjaent  Hawkins,  and  by  Mr.  Buller;  and  in  Ban.  Abr% 
vol.  3.  p.  34.  \t  is  stated  that  the  widou  er  shall  be  tenant  by  the  courtesy.  Mr.  Cruise  in  his 
pigeat  on  Real  Property,  does  not  notice  the  point;  but  the  difficulty  may  perhaps  be  re-. 
moved  by  remembering  that,  though  the  king  is  entitled  to  tn«  idiot's  land*,  bis  title  ceases 
on  the  death  of  ihe  idiot,  and  the  husband's  right  does  not  accrue  till  the  death;  hence  there 
could  not  be  any  conflicting  interest  between  the  widower  and  the  crown,  the  title  of  the 
one  terminating  as  the  right  of  the  other  accrues.  The  widow  of  a  non  compos  deceased 
is  entitled  to  dower.  The  parochial  settlement  of  an  insane  person  is  the  same  as  he  would 
be  entitled  to  were  ho  possessed  of  his  reason.  A  member  of  parliament,  by  being  non 
compos,  vacates  his  seat,  unless  it  can  be  shown  that  his  speedy  recovery  is  anticipated.  A 
non  compos  is  not  to  be  prejudiced  by  his  own  laches,  or  by  the  negligence  of  those  through 
who*  he  derives  his  interest;  and  by  the  Statute  of  Limitations,  21  Jac.  4.  c  1C.  a.,  non  com- 
poses OMresaly  allowed  to  bring  an  action  within  as  many  years  after  his  recovery  as  others 
ats  lunitea  to  after  the  o*use  of  action  may  havo  accrued.  A  lunatic  may  support  an  actios) 
ror  tne.breaoltof  any  contract  made  with  him,  or  for  any  personal  injury. 


lUNAf IC9  AND  imOTS.-LiabUMe*  0/  til 

time  of  the  arrest.     It  was  said,  that  this  was  different  from  the  case  of  Kernot  i«g  com 
V.  Norman  (port,  p.  392);  for  there  the  defendant  b^mo  insane  after  the  **[£* 
*rr*nt:  and.  therefore,  as  the  arrest  was  legal  at  first,  the  Court  might  on  °?  1J9f  1 
that  account  have  refused  to  interfere.     But  ctowmIUmC 

Per  Cur.     We  cannot  interfere  in  this  case  any  more  than  in  the  other. —  oVwas  in 
Bule  refused.  nm  at  the 

ft.  KsaffOT  v.  Norma*.  £.  T.  1788.  K.  B.  2  T.  R.  990.  S.  P.  Ibbotson  time  ef  the, 

r.  Galwat.  H.  T.  1795.  K.  B.  6  Id.  133.  ■"•*; 

It  was  moved  to  discharge  the  defendant  out  of  custody  on  filing  common  Nor  that  be. 
bail,  on  an  affidavit  which  stated  that  he  had  become  insane  since  the  arrest,  since  he 
But  the  Court  said  that  a  similar  application  had  been  rejected  some  few  years  WBe  ,0» 
ago  after  argument. 

3.  Steel  v.  Alan.  M.  T.  2801.  K.  R.  2.  B.  &P.  362. 

Motion  to  discharge  the  defendant  out  of  custody  upon  a  common  appear- Eve*  wham, 
smce,  on  the  ground  of  his  being  a  lunatic,  and  a  commission  of  lunacy  having  there  has 
issued  against  him  previous  to  the  arrest.  been  *  coa\ 

Lord  Eldon,  C.  J.     I  am  afraid  that  there  is  no  prohibition  in  the  law  of  *>"»»*  of 
England  from  arresting  a  lunatic.     I  have  often  known  the  Court  of  Chance-         J' 
ry  go  out  of  its  jurisdiction  in  order  to  assist  a  lunatic  in  this  respect,  and  or- 
der a  master  to  take  an  account  of  his  debts,  considering  it  to  be  for  the  bene- 
fit of  the  lunatic  that  they  should  be  paid,  as  he  would  otherwise  be  subject  to  . 
arrest  by  all  his  creditors. 

(B)  On  contracts,  whether  by  record,  deed,  or  parol.* 
I.  Yates  r.  Bob*.  M.  T.   1738.  K.  B.  2  Stra.  1104.  S.  P.  Bagster  v. 

Portsmouth.  M.  T.  1822.  K.  B.  2  C.  $  P.  178. 

In  debt  upon  articles.     The  defendant  pleaded  non  est  factum,  and  upon  Lunacy  is 
rhe  trial  offered  to  give  lunacy  in  evidence      The  Chief  Justice  at  first  thought  *  I*00*  do 
it  ought  not  to  be  admitted  upon  the  rule  in  Beverley's  case,  4  Co.  132.   b.^JJ?6^^ 
that  a  man  shall  not  stultify  himself;  but  on  the  authority  of  Smith  v.   Carr,  contract 
July  5,  1728,  where  Chief  Baron  Pengelty  in  the  like  case  admitted  it;  and  where  the 
on  considering  the  case  of  Thompson  v.  Leach,  in  2  Ves.  198.  the  Chief  Jus-  slightest  im 
tice  suffered  it  to  be  given  in  evidence.    And  the  plaintiff  upon  the  evidence  P°*Uioa- 
became  nonsuited.  Chowir 

•  In  considering  the  effect  of  lunacy,  or  other  deprivation  of  reason,  with  respect  lo  contracts 
wa  will  examine  first  some  peculiar  case*  in  which  a  mental  deficiency  is.«ot  a  ground  for 
avoiding  the  performance  of  an  agreement,  and  afterwards  mention  by  wbt»i  cases  and  what 
nodes  it  may  be  resorted  to  as  a  defence.     A  contract  of  record,  as  a  statute  merchant, 
statute  staple,  or  recognizance,  or  a  fine,  or  a  recovery,  is  binding  upon  a  lunatic  or  an  idiot, 
or  any  other  party  non  compos  mentis,  and  upon  his  heirs  and  executors,   and  all   persons 
claiming  in  privity  with  him.     The  reason  is,  that  credit  must  be  (riven  to  the  official  autho- 
rities under  whose  sanction  such  securities  are  taken,  that  the  parties  to  tbera  were  compe- 
tent.    "The  law,"  says  Lord  Hobart,  in  his  Reports,  p.  224.  with  his  usual  peculiarity  and 
force  of  language,  "finds  these  persons  not  so  disabled,  nor  admits  tho  averment  of  such 
disablement,  because  it  is  certified  by  the  invincible  and  indisputable  credit  of  the  judge, 
that  they  were  perfect  and  able  persons.     And  so  here  is  a  law  of  policy,  that  does  not  can- 
eel  the  law  ofnature,  but  does  only  bind  it  in  point  of  form  and  circumstances,  it  being  bet- 
ter  to  admit  n  mischief  in  particular,  even  againstjthe  law  ofnature,  than  an  inconvenience  in 
general;  and  it  is  not  the  law  of  nature  to  admit  any  improbable  surmise  against  authentic 
record  or  evidence."     But  although  securities  of  record,  as  fines   or  recoveries  suffered  by 
lunatics,  are  binding  upon  them  at  law,  yet  relief  may  be  obtained  in  Chancery,  and  the  par- 
ties taking  them  may  be  compelled,  if  in  that  court  to  re-convey  the  estates,  for  no  species 
of  fraud  can  be  more  culpable  than  the  obtaining  of  these  solemn  securities  from   parties 
under  such  a  melancholy  incapacity.     Formerly   indeed  it  was  considered,  that  a  person 
non  compos  could  in  no  ease  be  admitted  to  set  aside  a  contract  executed  by  him,  it  being 
aaid  that  no  man  should  be  allowed  to  stultify  himself;  and  it  was  impossible  in  the  nature  of 
things,  that  when  a  party  recovered  bis  memory,  he  should  not  do  what  he  did  when  labour- 
ing under  mental  aberration.     And  there  is  an 'express  case  in  Cro.  Eliz.  898.  where  it  was 
determined  that  a  plea  of  lunacy  afforded  no  answer" to  an  action  on  a  bond;  but  this  decis- 
ion has  been  overruled,  and  the  older  doctrine  exploded.    This  defence  to  an  action   on  a 
deed  or  bond,  or  any  such  disability,  totally  annuls  a  deed,  sad  is  availnble  under  a  plea  of 
nos  est  factum.     And  a  lunatic  may  contract  for  necessaries  suitable  to  his  degree,  and  an 
'action  will  lie  against  him  for  the  amount,  notwithstanding  he  has  been  found  non  compos 
by  an  inquisition;  Bagster  v.  Portsmouth,  Carl  of,  7  D.  &  R.  614;  S.  C.  6  B.  *  C.  170;  8, 
47.  *£.*JM7& 


t»  LUNATICS  AND  imOTS.-Commit^n  ag***t. 

t  S»S  ]  2.    BftowN  v.  JoDRBLt.  M.  T.  1815.  K.  B,  I  M.  k  M.  lOfl,  S.  P.  Lm  *• 

Baker.  £.  T.  1795.  K.  B.  1  M.  $  M.  106.  n. 
Mt  wm  otk     It  waft  held  in  this  caao  that  lunacy  was  not  o  grol  defence)  td  an  action  on 
*waa9>       a  contract,  unless  imposition  could  be  shown. 

(C)  For  torts  or  criminal  acts.* 

IV,  RELATIVE   TO  POWER   OF   PRIVATE   PERSONS  10 

SEIZE  OR  CONFINE  LUNATICS  OR  IDIOTS. 
Aaypwoa  Brookshaw  v.  Hopkins.  E.  T.  1772  K.  B.  Lofll.  243. 

**?  ^rit  ^Q  fipplkation  to  discharge  a  rule  for  a  nonsuit,  it  appeared  that  the  defan- 
waeTH  is  dant  was  Mayor  of  Shrewsbury,  and,  by  consequence,  justice  of  the  peace 
to  restrain  by  virtue  of  his  office.  That  the  defendant  had  pehaved  with  the  greatest  ci- 
llie  fury  of  vility.  That  one  Langton  complained  of  some  ill-behaviour  of  the  plaintiff, 
alanatic  That  the  plaintiff  terrified  Langton's  wife,  who  was  with  child,  exceedingly, 
aad  pr«  •j»||ai  tne  defendant  sent  expresses  to  the  relations,  who  took  the  plaintiff  and 
JtotoT**  confined  him  in  a  mad-house  for  six  months, 
f  994  1  -P""  Cur.  God  forbid  that  a  man  should  be  punished  for  restraining  the  fu- 
ry of  a  lunatic* 

V.  RELATIVE  TO  HIS  COMPETENCY  TO  BE  A  WITNESS^ 


VI.  RELATIVE  TO  THE  KING'S  JURISDICTION  OVER  LU- 
NATICS, AND  OF  OBTAINING  A  COMMISSION  OF  LU- 
NACY, AND  THE  PROCEEDINGS  INCIDENT  THERETO. J 

*  Idioti  and  lunatics  are  not  chargeable  for  criminal  aoU,  if  committed  when  labouring 
under  mental  delusion,  not  even  for  treason  itself.  With  respect  to  an  insane  criminal,  the 
•tat  39  ox  40  Geo.  3.  c.  94.  has  provided  for  the  different  cases  in  which  he  may  appear 
before  a  jury;  both  whore  it  was  in  evidence  that  be  was  insane  at  the  time  of  committing 
the  act  charged  upon  him,  and  where  he  shall  appear  so  at  the  time  of  arraignment  or  of  triaL 
In  the  first  case  tne  jury,  instead  of  a  general  verdict  of  acquittal,  are  directed  to  find  bis  in* 
sanity,  and  whether  they  acquit  him  on  that  ground.  In  the  latter  case  a  jury  shall  be  ens* 
panoelled,  for  the  purpose  of  trying  whether  the  prisoner  be  a  lunatic  or  otherwise  at  thai 
time.  If  the  verdict  in  either  instance  establish  the  insanity,  the  prisoner  must  bo  kept  i* 
strict  custody,  till  the  king's  pleasure  be  known  as  to  his  future  disposition. 

t  As  a  witness  one ht  in  all  cases  to  have  sufficient  understanding  to  comprehend  and  re- 
member what  may  nave  transpired  in  his  presence,  a  non  compo$  cannot  bo  a  witness; 
bnt  a  person  deaf  and  dumb,  if  otherwise  intelligent,  may,  by  signs  throngh  the  mediae* 
of  an  interpreter. 

t  The  origin  of  the  crown *s  authority  over  idiots  and  lunatics  bas  never  been  dearly 
elaoidated.  The  administration  of  idiot's  and  fanatic's  ©stales  is  conferred  by  the  crown, 
under  a  warrant  of  the  king's  sign  roanoal,  usually,  bnt  not  necessarily,  directed  to  tho 
Lord  Chancellor.  The  warrant  gives  a  special  authority  to  make  a  grant  of  the  custody 
of  Innaties  and  idiots  in  the  right  of  the  crown,  and  to  make  from  time  to  time  conveyan- 
ces of  idiot's  and  lunatic's  estates,  and  to  provide  for  their  maintenance,  and  for  the  earn 
of  their  persons  and  estates.  The  authority  of  the  Chancellor  is  personal;  the  Master  of 
the  Rolls  bas  no  authority  to  sit  for  him  in  Innaoy.  The  first  proceeding  to  obtain  a  com- 
mission of  lunacy  is  to  present  a  petition  lo  the  Chancellor,  stating  the  party's  incapacity 
and  praying  a  commission,  accompanied  by  an  affidavit  evidencing  the  insanity  of  too  in- 
dividual. On  this  petition  and  affidavit,  a  commission  will  be  issued  under  the  great  soil, 
under  which  five  commissioners  are  named,  though  the  attendance  of  three  is  sufficient. 
If  the  commission  is  to  be  executed  in  the  country ,  two  of  the  commissioners  must  bo  bar- 
risters, the  remainder  attorneys,  or  such  persons  as  the  Chancellor  may  approve;  if  tho 
commission  is  to  be  executed  in  or  near  town,  the  commissioners  are  all  nominated  by  the 
Chancellor.  The  commission  must  be  executed  within  a  month  after  it  is  obtained. 
Upon  notice  to  the  commissioners,  they  issue  a  warrant  to  the  sheriff  of  the  place  whore 
the  party  resides,  directing  him  to  summon  a  jury  of  twenty-four  persons,  If  the  neces- 
sary witnesses  will  not  voluntarily  attend,  the  commissioners  may  sign  and  seal  a  ssjojms* 
ua  to  be  served  upon  them.  The  jury,  which  must  at  least  consist  of  twelve  persons,  are 
swore,  and  the  commissioners  explain*tho  nature  of  the  duty  to  them;  the  witnesses  and 
the  supposed  lunatic,  (who  is  entitled  to  be  present)  if  necessary,  are  examined,  and  the 
jury  sign  the  inquisition  on  paper.  If  the  persons  in  whose  custody  the  lunatic  ban  peat 
to  be  refuse  to  produce  him,  the  Court  will  commit  them.  On  the  following  day  tho  in- 
quisition is  engrossed  on  parchment  and  signed  hy  the  commissioners  and  the  jury.  A 
^commission  of  Innaoy  may  be  ordered  against  a  person  resident  abroad,  to  bo  exeentsd 
fin  tho  connty  where  the  former  residence  of  the  party  was  situated.     Tho  jnanjtjag  of  a 


MACHINERY.  at* 

SKtatMtterB.*     See  ante,  tits.     Distress;  Fieri  f*oc«w;  2*?*ii4r«*.  [  3W  J 

commission  of  lunacy  is  entirely  e  matter  of  discretion  in  the  Court,  end  is  not  in  til  ca- 
ses te  be  granted,  merely  because  the  fact  of  lunacy  may  be  established.     There  may  be 
cnana,  says  Lord  El  don,  in  IS  Ves.  58.  where  the  granting  the  commission   might  forever 
prevent  a  restoration  to  reason  of  the  party.     On  the  petition  of  a  creditor,   or  eten  of 
e  stranger,  a  commission  of  lonacy  will  be  ordered  to  be  issued,  without  regard  to  the  mo- 
tives of  the  person  applying  for  the  investigation.     If  the  noti  compos  die  before  inqoiryi 
no  inquisition  can  be  taken.     When  the  lunatic's  fortune  is  small,    references  to  the  mas- 
ter, in  the  first  instance,  have  been  ordered,   to  ascertain  what  is  proper  to  be  allowed  the) 
lunatic  tor  maintenance,  to  avoiJ  the  ex  pence  of  a  commission.    By  the  star.  8  &  18  Hen* 
6.  a  month's  time  must  elapse  between  the  return  of  the  inquisition  and  the  grant  of  the 
custody  of  the  lunatic  and  h  s  land,  to  enable  parlies  to  come  in  and  traverse  the  inqeisi- 
sttion;  but  a  traverse  may  be  tendered  at  nny  time,   upon  giving  security  to  the  value  of 
two  years'  profit  of  the    lands.      The  uniform  return  to  inquisitions  of  lunacy  is  that  the 
lunatic  is  of  unsound  mind:  a  return  that  A.  B.  is  incapable  of  governing  himself  and  hie 
lands  is  void.  The  return  to  the  inquisition  cannot  be  objected  to,  because  it  merely  statee 
the  party  to  be  a  lunatic,  and  the  limo  the  lunatic  has  been  insane,  bot  does  not  state  that 
the  lunatic  has  or  has  not  lucid  Intervals.     The  act  of  84  Edw.  8.  c,  14.  gives  the  lunatie 
Tight  to  traverse;  and  by  the  stnt.  2  Edw.  6.  c.  8.  s.  6.  it  is  fully  provided:      That  if  any 
■ball  be  untruly  found  lunatic  or  idiot,  every  person  grieved  by  any  such  office  or  inquisi- 
tion shall  and  may  have  hie  or  their  traverse  to  the  same,  immediately  or  after,  at  his  or 
their  pleasure,  and  proceed  to  trial  thereon,  and  have  like  remedy  and  advantage   as   in 
other  cases  of  traverse  upon  untrue  inquisitions  or  offices  founded.     It  has,  however,  been 
held,  that  a  traverse  cannot  be  had  without  the  consent  of  the  Chancellor,  who  acta  accor- 
ding to  his  discretion  in  the  cases,  though  the  statute  seems  to  entitle  the  party  to  it  as  of 
right;  and,  indeed,   from  the  modern  cases,  it  seems  that  the  Chancellor  cannot  refuse  to  . 
allow  the  party  to  traverse.     But  where  a  person  has  been  found  a  lunatic  under  two  in- 
quisition;, the  Coart  will  not  suffer  h  m  to  traverse  the  second.      If  the  commission   be 
traversed  with  success,  no  cosIb  can  be  granted  to  the  party  taking  out  the  commission r 
nowever  meritorious  his  conduct,    because,    no  property  coming  to  the  possession  of  the 
crown,  there  is  no  (and  out  of  which  to  direct  the  payment  of  the  expences;  but  they  may 
•bo  given  out  of  a  fund  of  the  lunatic  in  court  in  a  cause.     An  inqui  ition  is  only  presump- 
tive evidence  of  insanity,  and  not  conclusive;  so  that  upon  an  action  in  respect  of  any  con- 
trast or  deed,  it  is  for  a  jury  to  determine,  whether,  at  the  time  of  executing  it,  the  party 
urns  ftott  compote  though  by  the  inquisition  he  was  said  to  be  insane  at  such  period.      A 
sjommission  of  lunacy  may  he  superseded,    if  the  party  is  improperly  or  irregularly  found 
Hon  eompts,  and  a  caveat  may  be  entered   by  the  person  against  whom  the  commission' 
has  issired,  or  by  any  individual  on  his  behalf,  against  the  appointment  of  a  committee,  on 
the  ground  that  he  had  unjustly  been  found  a  lunatic;  and  upon  a  petition  by  the  lunatic, 
or  uny  orber  person  in  bis  name,  to  supersede  commission,  a  time  will  be  appointed  for 
bis  personal  appearance  before  the  Chancellor,  in  order  to  be  inspected  ana   examined f 
but  without  very  strong  evidence,  and  affidavits  of  eminent  physicians,  as  to  his  sanity  and 
capacity,  the  Chancellor  wiil  net  in  general  set  asido  the  verdict  of  the  jury.     If  upon  the 
return  of  the  inquisition  the  p>*rty  be  found  a  lunatic,  and  such  finding  is  not  traversed,  or 
the  commission  superseded,  committees  of  his  person  and  estates  are  immediately  appoint- 
ed by  the  Chancellor.     His  lordship  (unless  the  estate  be  extremely  small)   usually  refers 
it  to  a  master  in  Chancery  to  approve  of  a  proper  person  to  act  as  a  committee.    Relations 
are' in  general  appointed,  in  preference  to  strangers,  unless  some  specific  objection  be  urg- 
ed.    The  wife  of  the  lunatic,   jointly  with  a  relation,  has  been  appointed  a  committee  of 
the  person  of  the  lunatic;' the  committee  of  the  person  is  frequently  appointed  also  com* 
mittee  of  the  estate.      The  committee  is  merely  considered  as  a  bailiff  appointed  by  the 
crown  and  nnder  its  control;  he -is  to  take  care  of  the  property  of  the  lunatic,  and  liable/ 
le  account;  he  may  be  subjected  to  punishmentr  and  be  removed  for  misconduct;  hence  it- 
iv  that  no  grant  of  a  lunatic's  estate  can  be  made  otherwise  than  during  pleasure.      The* 
Chancellor's  jurisdiction-  over  the  commiUee  is  not  determined  by  the  death  of  the  lona- 


♦  By  7  &  8  Geo.  4.  c.  30.  s:  8.  if  any  person  unlawfully  and  maliciously  cut  or  damage 
any  article  containing  silk,  woollen,  linen,  or  cotton;  or  any  framework,  knitted  piecer 
sleeking,  hose,  or  hree,  being  in  the  loom  or  frame;  or  any  machine,  engine,  rack,  or  tea* 
less,  or  in  any  process  of  mart  u  fact  ore;  or  cot  or  damage  any  warp,  shnte  of  silk,  woollen,* 
lines,  or  oottoft,  or  any  one  or  mors  of  those  materials  mixed  with  each' other,  or  with  any 
ether  material;  or  any  loom,  frame,  machine,  engine,  rack,  tackle,  or  implement,  employ- 
ed m  carding,  spinning,  throwing,  weaving,  fulling,  shearing,  or  otherwise  manufacturing, 
such  goods  or  articler;  or  by  force  enter  any  house,  shop,  building,  or  place,  with  intent 
Id  commit  any  of  these  offences;  every  such  offender  shall  be  guilty  of  felony,  subject  to 
transportation  for  any  term  not  less  than  seven  years,  or  imprisoned  with  or  without  whip* 
ping  for  not  exceeding  four  years.  By  s.  4.  destroying  threshing  or  any  other  machinery 
than  those  of  the  description  last  mentioned  subjects  the  offender  to  transportation  for 
▼en  years,,  or  iav  prisoumeott  witfcor  without  whipping!,  for  two  years. 


—       * 


M9  MAIMING. 

[  396  ]      jJttfifchOttge*.     See  ante,  tit.  Lunatics. 

^t°Ulh<l  I-     R"  ▼•  Coote.  M.  T.  1771.  K.  A  Loflflt.  73.  78. 

Geo.  8.  o.  It  was  resolved  that,  before  the  stat.  14  Geo.  3.  c.  40.  s.  1.  private  imoV 
40.  s.  1.  houses  were  not  authorised  by  law;  but  the  keepers  were  excused  in  their 
P™"te        conduct  when  it  was  exercised  properly. 

were  noT"  2'     BuDD  v'  FouLKES-  *•  T-  18,S-  N-  P-  3  Campb.  404. 

authorised  Debt,  in  the  name  of  the  Treasurer  of  the  College  of  Physicians,  on  14 
by  lew,  bat  Geo.  3.  c.  49.  9.  1.  to  recover  a  penalty  of  5001.  for  concealing,  harbouring, 
the  keepers  entertaining,  and  confining  in  a  house  kept  for  the  reception  of  lunatics,  more 
were  ezco  than  one  lunatic  at  one  time,  without  having  a  licence  for  that  purpose.  It 
,ed  jn  *he>r  appeared  that,  in  the  unlicensed  house,  of  which  the  defendant  acted  as  the 
wbenitWM  mistress,  several  female  lunatics  were  kept,  within  six  months  before  the  suing' 
exercised  forth  of  the  writ.  Lord  Ellenborough.  It  is  immaterial  whether  the  defen- 
properly.  dant  has  any  interest  in  the  house  or  not.  If  a  person  be  put  in  to  manage 
A  person  such  a  house  for  another,  that  person  is  liable.  Here  the  defendant  harbonr- 
puttoftiipered\  entertained,  and  confined,  the  unhappy  females  that  were  under  her  care 
'»  \*censed  *a  tm6  house,  kept  *°r  *ne  reception  of  lunatics.  A  different  construction  of 
howe  for  tne  s*atute  would  permit  its  wholesome  provisions  to  be  evaded  without  diftV 
the  recep  culty. 
tion  of  lane  _______ 

We"  to  the         **** mm'     Se6  fit*  Ltinaiic' 

penalties  of     JWafifatrat*.     See  tits.    Judge\  Justice  of  the  Peace;  Cjfficert. 

f  397  ]      JWafmfng.*     See  antey  tit.     Cutting  and  Maiming. 

th'i?* '  H*'0*  ^no  ^omrt  m  ma^'ng  an  allowance  to  a  luoatfe,  conaiders  only  his  situation;  ff 
that  though  ajwayS  joob,  t0  tne  probability  of  his  recovery,  and  seldom  regards  the  interest*  of 
lie  does  not  his  neAt  of  kin.  With  this  view  only  it  is  that,  in  cases  where  the  estate  b  conalaV 
Ta!Te  &l7  erab,0»  and  the  persons  who  will  probably  be  eotiilod  to  it  in  future  are  otherwise 
*i     r  f!       Provided  for,  the  Co  art,  looking  at  what  it  is  likely  the  lunatic  himself  would  do  if 

tahr  h  were   m  a  c,,PacilJ   l0  act>   W>H  mako  80me  Povisi°n  ont  of  the  estate  lor  those 

I  persons.      The   Chancellor  may  accordingly  order  maintenance  for  the  children  of  the 

■lent.  lunatic,  or  a  sum  for  their  advancement  or  payment  of  their  debts.      The  committee  of  a- 

lunatic**  estate  is  never  allowed  any  thing  for  his  ©are  and  trouble,  bot  under  circumstan- 
ces the  Coort  will  increase  the  allowance  of  maintenance,  which  will  operate  as  a  name* 
Deration.  If  the  committee  become  bankrupt  or  insolvent,  he  will  be  removed.  Parties? 
have  been  committed  for  reflecting  in  a  pamphlet  opon  the  condnct  of  the  petitioners  and? 
others  acting  in  the  management  of  affairs  of  a  lunatic  under  orders  of  the  Court,  Tbef 
coinmitteo  of  a  lunatic's  estate  is  not  authorized  to  purchase  real  estates  with  accumuU- 
tions;  if  they  do,  it  does  not  alter  the  nature  of  the  property,  as  the  land,  when  so  par* 
chased,  will  be  considered  as  personal  estate.  The  jurisdiction  of  mag  is  l  rates,  over  fana- 
tics and  lunatic  paupers  is  regulated  by  the  stats.  48  Geo.  8.  c.  96 X  SI  Geo.  S.  c.  79;  68 
Geo.  3.  e.  46;  54  Geo.  3.  c.  127;  and  see  1  Ac  2  Geo.  4.  c.  15;  5  Goo.  4.  e.  171. 

*  The  9  Geo.  4.  c.  31.  has  introduced  the  following  alteration  in  the  law  on  this  sub- 
Zee  t: — Sect.  11.  enacts,  "  that  if  any  person  unlawfully  oi  maliciously  shall  administer  or' 
attempt  to  administer  to  any  person,  or  shall  cause  to  be  taken  by  any  person,  uny  poison* 
or  other  destructive  thing;  or  shall  unlawfully  and  maliciously  attempt  to  drown,  suffocate, 
or  strangle  any  person;  or  shall  unlawfully  and  maliciously  shoot  at  any  person;  or  shall, 
by  drawing   a  trigger,  or   in  any  other  manner  attempt  to  discharge  any  kind  of  taadeeT 
arms  at  any  person;  or  shall  unlawfully  and  maliciously  stab,  cut,  or  wotfad  rfnypersonf 
with   intent,    in  any  of  the  cases  aforesaid,  to  murder  such  person;  every  such  offender, 
and  every  person  counselling,  aiding,  or  abetting  such  offender,  shall  be  gailty  of  felony,* 
and  being  convicted  thereof  shall  suffer  death  as  a  felon.     And  be  it  further  enacted*  that*, 
if  any  person  unlawfully  and  maliciously  shall  shoot  at  any  person;  or  shall  by  drawing  a 
trigger,  or  in  any  other  manner,  attempt  to  discharge  any  kind' of  loaded*  arms  at  any  per- 
son;  or  shall  unlawfully  and  maliciously  stab,  cut,  or  wound  any  person,  with  intent,   is? 
any  of  the  cases  aforesaid,  to  maim,  disfigure,  or  disable  such  person,  or  to  do  some  other 

grievous  bodily  harm  to  such  person;  or  with  intent  to  resist  or  prevent  the  lawful  *£?*+* 
tension  or  dotainer  of  tho  pnrty  so  offending,  or  of  any  of  his  accomplices,  for  aov  offence" 
which  be  or  they  may  respectively  be  liable  by  law  to  bo  apprehended  or  detaroed  ferr 
every  such  offender,  and  every  person  counselling,  aiding,  or  abetting  such  offender,  sbaJt' 
be  guilty  of  felony,  and  being  convicted  thereof  shall  suffer  death  as  a  felon,  provided  a}-' 
ways  that  in  case  it  shall  appear  on  the  trial  of  any  person  indicted  for  any  of  the  offenceT 
abeve  specified  that  such  acts  of  shooting,  or  of  attempting  t6  discharge  loaded  arms,  or  of 
stabbing,  cuiting,  or  wounding,  as  aforesaid,  were  committed  under  such  eircuuasuncear 
(hit  if  death  had  ensued  therefrom,  the  tame  would  not  in  law  have  amounted  to  the 
anme  of  murder,  in  every  such  ease  the  prion  so  indicted  shall  be  acqnittei  of  feJe»*y  * 
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tttafttteYUTttCe  Of  SttftS  *     See  ante,  tit.  Champerty. 

JWaUcfous  arrest,  action  for.  I  398  I 

1.     RELATIVE  TO  WHEN  MAINTAINABLE. 

(A)       Of  THE  MALICE  AND  WANT  OF  PROBABLE  CAUSE,  P.  398. 

fB)     Op  thb  arrest   d  403 
II.    RELATIVE  TO  THE  FORM  OF  ACTION,  AND  PARTIES 
.         TO,  p.  404. 
TflL    RELATiyE  TO  THE  PLEADINGS. 

(A)      Of  THE  DECLARATIONS',  p.  405. 

(B)     Of  the  fleas,  p.  408. 
IV,    RELATIVE  TO  THE  EVIDENCE,  p.  408. 

V.    RELATIVE  TO  THE  DAMAGES,  p.  411.  A „ 

VI.    RELATIVE  TO  COSTS,  p.  411.  $ff£ 

Deeil  malici 

1.    RELATIVE  TO  WHEN  MAINTAINABLE,  ousiyarres 

(A)     Of  the  malice  and  want  of  probable  cause.  ted.withont 

I.     Skinner  v.  Gunter.  H.  T.  1668.   K.  B.  J  Saund.  228;  S.  C.    1  Vent.  !?[  "*** 
\%     S.  P.  Dow  v.  Swaine.  H.  T.  1667.  K.  B.  1  Sid.  424.  bablecause 

Action  against  three,  that  they,  per  conspiratioacm  infer  eos  kabilam,  mali-  may  sustain 
ciously  procured  the  plaintiff  to  be  held  to  bail.     The  Court  held  that  it  was  »n  action 
sustainable.  for  lhe  rJ 

*  U  the  unlawful  taking  in  hand  or  upholding  of  a  cause  for  another  person.     Mninten-  compen8a 
anoe   is  an  offence  ibat  bear*  a  near  relation  to  barratry;  being  an  officious  intermeddling  ^n  indam    J 
jn  a  sait  that  in   no  way  belongs  to  one,  by  maintaining  or  assisting   either  party  with  aftCSt  / 

money,  or  otherwise  to  prose  ute  or  defend  it,  a  practice  that  was  greatly  encournged  by 
the  first  introduction  of  uses;  4  Comm.  c.  10.  p.  134.  Maintenance  is  either  ruralis*  in 
the  country:  as  where  one  assists  another  in  his  pretensions  lo  lai  d«,  by  taking  or  holding 
the  posses  ion  of  them  for  him;  or  where  one  stirs  up  quarrels  or  suits  in  the  country;  or 
jt  U  curialU*  in  a  court  of  justice  where  one  officiously  intermeddles  in  a  suit  depending  in  I 
may  court,  which  no  way  belongs  to  him,  and  he  had  nothing  to  do  with,  by  assisting  the  | 
plaintiff  or  defendant  with  money  or  otherwise  in  the  prosecution  or  defence  of  any  such 
sju;;  Co.  LitL  36:;;  2  Inst.  213;  2  Roll.  Abr.  115.  Not  only  he  that  lays  oat  his  money 
to' assist  another  in  this  ciuso,  but  he  that  hy  his  friendship  or  into  est  saves  him  that  ex- 
pense which  he  might  otherwise  be  pat  to,  is  guilty  ofmaintenance;  Bro.  MainU  7.  14.  17, 
£e.  And  if  any  person  officiously  give  evidence,  or  open  the  evidence  without  being  called 
opon  to  do  it;  speak  in  the  cause  as  if  of  counsel  with  the  pary;  retain  an  attorney  for  him, 
Jtc.;  or  shall  give  any  public  coon'enance  to  an  ther  in  relation  to  tho  suir,  as  where  one  of 
great  power  and  interest  say*  that  ho  will  spend  20/.  on  one  bide,  &c. ;  or  such  a  person 
comes  lo  the  bar  with  one  of  the  parties,  and  stands  by  him  while  his  cause  is  tried,  to  in- 
timidate the  jury;  if  a  juror  solicit  a  judge  to  give  judgment  according  to  the  verdict,  after 
which  he  hath  nothing  more  to  d  »,  &c;  these  acts  are  maintenance;  1  Hawk.  P.  C.  c. 
83.  Bat  connsel  may  speak  as  amicus  curia.  A  man  cannot  be  guilty  of  maintenance 
in  respect  of  any  money  given  hy  him  to  another,  before  any  suit  is  actually  commenced; 
nor  is  it  such  to  give  another  advice,  as  to  what  action  is  proper  to  he  brought,  what  meth- 
od lo  be  taken,  or  what  counsellor  or  attorney  to  be  employed;  or  for  one  neighbour  to  go 
with  another  to  h's  counsel,  so  as  he  does  not  give  him  «ny  money ;  and  money  may  be  law* 
folly  given  to  a  poor  man  out  of  charity,  to  carry  on  hi<  suit,  and  be  no  maintenance.  At- 
torneys may  lay  out  their  money  for  their  clients,  to  be  repaid  again,  but  not  at  their  own 
oxpense,  on  condition  of  no  purchase  » >  pay,  if  they  carry  the  cause  or  lose  it.  By  the  f 
common  Jaw,  persons  guilty  of  maintenance  may  be  prosecu  ed  by  indictment,  and  be  ft-  j 
nod  and  imprisoned,  or  be  compelled  to  m:ike  satisfaction  hy  action,  Ac.  And  a  court  of  * 
reeorJ  may  commit  a  man  for  on  act  of  maintenance  done  in  the  face  of  the  court;  see  on 
this  subject  Co.  Lilt.  863.  b;  2  Inst.  ^08.  212;  1  Hawk.  P.  C.  c.  83.  a-  1;  4  Bac.  Abr. 
Maintenance;  Russal,  Crimes  and  Misdemeanors,  176,  2nd  Edit.;  Master  v.  Miller,  8  T. 
R.  841.  In  Bell  v.  Smith,  5  B.  &  C.  188;  S.  C.  7  D.  &.  R.  848;  A.,  B.,  C,  and  IX 
employ  a  broker  to  effect  a  policy  of  insurance  on  goods  on  board  a  certain  vessel,  and 
upon  a  loss  happening,  an  action  was  brought  in  the  broker's  name  against  the  underwri- 
ters. A.'s  evidence  being  necessary  to  the  maintenance  of  the  net  on,  he,  in  order  to- 
reader  himself  competent,  executes  a  release  to  the  broker  for  o  nominal  consideration  o£ 
oil  liability  to  him  for  the  money  to  be  recovered  in  the  action,  and  after  action  brought  ■ 
be  conveys  all  his  interest  in  the  policy  to  L.  and  R.  fur  a  nominal  consideration,  having, 
with  his  oo-assored,  previously  executed  a  bond  of  indemnity  to  lhe  broker  for  the  costs 
of  the  notion.  Held,  on  error  that  A.  was  still  iiuble  for  costs  to  the  attorney,  who 
brougb:  the  notion,  and  was  therefore  an  incompetent  witness.  Semble,  that  tho  machine- 
ry resorted  to  for  the  pnrpojo  of  mailing  A.  a  camge^qtU  witness  amounted  to  maintenance^ 
yOL.  XII,  3t^ 


) 
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%    Johnstoxe  v.  Sutton  M.  T.  1 786  K.  B.  1  T*  R.  5i0;  8.  C.  S  H. «. 
Whether  «*32.     S.  P.  Fletcher  v.  Webb.  M.  T.  1822.  Ex.  1 1  Price,  381. 

certain  sub  ^n  action  for  maliciously,  and  without  any  reasonable  or  probable  cause, 
T«QQd1  hoIdmg  ,he  Pontiff  *o  bail,  was  tried  before  Huller,  J.,  who  stated  to  the  jury 
J  mi-'  that  there  were  two  questions  to  be  determined:  1st.  Whether  the  facts  in 
coMtiuite  a  evidence  were  true;  2dly.  Whether,  if  true,  they  showed  a  want  of  reasons- 
probable  ble  or  probable  cause?  "And  the  learned  judge  added,  "What  is  reasonable 
cause  is  a  or  probable  cause  is  matter  of  law;'9  and  he  then  gave  his  opinion  upon  the 
mixed  pro   case. 

Bortion  of  3     Johnstone  v.  Sutton.  M.  T.  1786.  K.  B.  1  T.  R.  645. 

fact  •  **er  Cur'     ^ronl  the  want  of  ProDablc  cause,  malice  may  be,  and  most  corn- 

Malice  may  nionly  is,  implied.  The  knowledge  of  the  defendant  is  also  implied.  From  the 
be  establish  most  express  malice,  the  want  of  probable  cause  cannot  be  implied.  The 
•4eitNerb7  question  of  probable  cause  is  a  mixed  proposition  of  law  and  fact.  Whether 
drVect  evi  tne  circumstances  alleged  to  show  it  probable,  or  not  probable,  are  true  and 
^He'd*  fixisted>  xa  a  matter  of  fact;  but  whether,  supposing  them  true,  they  amount 
from  total  t0  a  Probable  cause,  is  a  question  of  law;  and  upon  this  distinction  proceeded, 
want  of  the  case  of  Reynold  v.  Kennedy,  1  Wils.  232. 
probable  4.     Smith  v.  Cattal.  E.  T.  1768.  K.  B.  2  Wils.  376. 

oanse;t  Action  upon  the  case,  wherein  the  plaintiff  declare?  that,  whereas  by  the 

Or,  for  hoi  |aW8  Gf  this  realm  no  person  ought  to  be  arrested  without  a  probable  cause, 
tVto  baPi?in  vet  tne  defendant  falsely  and  maliciously,  without  any  probable  cause,  in  the 
an  inferior  court  at  Daventry,  sued  out  a  precept  against  the  plaintiff,  m  an  action  upon 
court  wbm  the  case,  which  the  defendant  falsely  and  maliciously  caused  to  be  indorsed  for 
no  more  bail  for  2/.  !4s.  against  the  plaintiff,  and  thereupon  caused  the  plaintiff  to  be  ar- 
thirty  shil  rested,  and  held  to  bail  for  that  sum;  and  the  plaintiff  avers  that  he- only  was  ia 
lings  are  <)ebfed  to  the  defendant  in  30*.  and  no  more;  and  that  the  defendant  had  ne- 
no<  right  to  hold  him  to  bail,  by  the  law  and  custom  of  that  court,  for  that  sum; 

whereas  he  maliciously  held  the  plaintiff  to  bail  for  2/.  14*.,  in  order  to  op- 
press him  to  his  damage.  Upon  not  guilty,  there  was  a  verdict  for  (be  plain- 
tiff; and  now  it  was  moved  in  arrest  of  judgment,  that  it  did  not  appear  upon 
the  face  of  the  declaration,  for  what  sum  the  Court  at  Daventry  could  hold  to 
bail.  But  Per  Cur.  Since  the  stat.  12  Geo.  I.  for  preventing^ frivolous  end 
vexatious-  arrests,  no  person  can  be  held  to  bail  in  an  inferior  court  for  less 
than  40a.  ;  and  here  it  is  averred  that  no  more  than  90s.  was  due  to  the  de- 
fendant, and  that  he  had  no  cause  of  action  whereby,  by  the  law  or  custom  of 
the  Court  of  Daventry,  the  plaintiff  ought  to  be  held  to  bail.  The  declare** 
tion  is  well  enough;  the  sting  of  all  these  kind  -of  actions  is  malice  and  false- 
hood, and  injurv  done  in  pursuance  thereof. — Judgment  for  the  plaintiff. 
[  400  1  5.     Gosmn  v.  Wilcock.  E.  T.  1766.  K.  B.  2  Wils.  302. 

Bo,  for  ma      Action  for  suing  plaintiff  in  an  inferior  court,  maliciously,  and  arresting  bun,. 
liciowly      wneK1  that  court  had  no  jurisdiction  of  the  cause. 

arresting         Per  Cur.     This  is  an  action  tor  bringing  a  suit  at  law;,  and  Courts  wH 

plaiotiff  in  he  cautious  how  they  discourage  men  from  suing,  where  a  party  has  been  me> 

aa  inferior  ltciou3ly  sued1  and  held  to  bail;   malice,  and  that  it  was  without  any  probable 

court.         cause,  must  be  alleged  and  proved.     \Jpon  more  mature  consideration  we  are 

all  now  of  opinion  that,  if  you-  hold  a  roan  to  bail  in  an  inferior  court,'  when 

you  know  it  has  not  jurisdiction,  and  with  malice,  an  action  upon  the  case  will 

lie, 

5.     Biustow  v.  Het wood.  T.  T.  1794.  K.  B.  1  Stark.  48. 

fT"  *j£°|!     Case  for  maliciously  holding  the  plaintiff  to  bail  for  the  sum  of  40T.,  al- 

aaVctfon0  tnougn  no  8um  whatever  was  due.     The  plaintiff,  in  order  to  prove  the  allege? 

pa  a  bill  of  l*on  'n  the  declaration  that  the  suit  was  wholly  ended  and  determined,  gave  in 

evidence  the  rule  to  discontinue  upon  payment  of  costs,- and  peeved  also  that 

•  The  existence  or  absence  of  malice  is  a  question  peculiarly  within  we  provine*  of  the 
jury,  and  to  be  determined  by  them  alone;  see  4  Taunt.  7;  3  East,  314?  * B.  oVF:  ?08t  f 
Id.  129:  4  Burr.  1971.;  Gow.  SO. 

f  Or,  where  it  can  be  shown  there  was  no  legal  debt  whatsoever  subsisting  between  the 

Crties,  Skinner  v,  Guuterj  pout  404t-406>  or  the  suit  fbr  which  the  plaintiff  was  Soldo*  te 
jl  far  exceeded  uu  sum  really  doe;  Daw  r,  Swaioe,  I  Bid;  «?*;  see  |  Campb.  *96\ 
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thr  abet*  bad  been  taaed.  nod  paid,     it  afterwards  appeared,  that  the  plaintiff  "chamfe 
end  defiaadaot  had  deb  together  in the  course  of  trade,  aod  that  the  plaintiff, '"  rafP#5t 
ill  peyneent  for  aoaae  goods,  had  indorsed  to  the  defendant  a  promissory  note,  J^J^^ 
aaaide  by  a  person  of  the  name  of  O.  for  the  sum  of  151.  7s.;  this  biU  na^had  h«en 
bees  diaboMttred  when  it  became  due 5  aod  the  defendant  having  neglected  previously 
to  give  duetoettce  of  tbs>  dishonour,  bad,  by  his  laches,  made  the  bill  his  own,  discharged 
and  lost  all  ciaiam  against  the  plaintiff  as  the  indorse  r.     It  also  was  stated,  that  bJ the  '*** 
the  defendaat  had  signified  to  the  plaintiff  his  intention  to  apply  to  C.  for  pay-  e*  of  !£• 
■seat,  and  that  he  had  borrowed  71.  from  the  plaintiff  after  the  dishonour  of  wn^not 
the  biU,  and  before  the  arrest.     Lord  Ellonborough  was  of  opinion,  that  the  mite  the 
discontinuance  of  the  action  did  not  exclude  the  existence  of  a  probable  cause,  presomp 
and  that,  under  the  circumstances  of  the  case,  there  was  no  evidence  of  ma-  }ion  ef  mal 
lica;  for  though  the  defendant 'ought  to  have  given  notice  of  the  dishonour  of 1C#* 
the  note,  still  the  note  itself  existed,  upon  which  the  plaintiff's  name  appear- 
ed as  an  indorses, 

7.     Pagk  v*  Whipple.  H.  T.  1803.  K.  B.S  East,  SI  4.  S.  P.  Scheibel  v. 
Fairbojc.  E.  T.  7799.  K.  B.   1  B.  &  P.  388.     S.  P.  Silversides  v. 
Rowley.  E.  T.  1814.  C.  P.  I  Moore,  92. 
Action  for  not  preventing,  but  permitting  and  suffering  the  plaintiff  (o  be  Or,  (lis  a 
arrested  after  payment  of  debts  and  cosis  owen  to  the  defendant,  upon  a  writ  mission  to 
sued  out  before  such  payment.     Per  Cur,     It  is  the  duty  of  the  plaintiff  to0000.16' 
ran  after  his  writ  which  has  properly  issued,  in  order  to  stop  the  execution  °f  "vocation 
it;  or  is  it  not  rather  the  concern  of  the  debtor,  when  he  satisfies  the  demand,  0f  a  writs* 
to  ask  for  a  countermand  of  the  writ,  or  an  order  for  his  discharge?     Nothing   I  401  ] 
wilful  ia  alleged  to  have  been  done  by  the  defendant,  but  only  that  he  suffered  ed  one  be 
and  permitted  the  plaintiff  to  be  arrested.     Nothing  is  stated  to  show  that  this  fere,  bat  ae 
waa  done  by  way  of  vexation  or  oppression,  but  a  mere  non-feasance.     The  J*jj  nP0IK 
queatioa  is,  whether,  under  the  circumstances  stated,  it  became  and  was  the  (^e  *  *r' 
duty  of  the  defendants  to  prevent  the  arrest?  We  know  of  no  authority  which  JX)ent  9e tB0 
imposes  such  an  obligation.     The  defendant  might  have  asked  for  a  counter-  debt  and 
nand:  he  must  look  to  the  consequence,  if  the  writ  were  properly  sued  out  at  costs, 
the  time. 

8.  Gtasov  v.  Chaters.  E.  T.  1600.  CL  P.  2  B.  fy  P.  139. 
The  plaintiff  and  the  defendant  were  both  resident  at  North  Shields,  in  °r»  fr0" 
Northumberland;  the  former  being  the  master,  and  the  latter  the  owner  ^J^™"* 
a  ship.     Soma  matters  in  difference  between  them  having  been  submitted  to  eeM,an4  tr 
;  arbitration,  the  pJatntiff  was  awarded  to  pay  the  sum  of  19/.  14s.  on  the  21st  reelings 
-of  November,   1797;  but,  in  consequence  of  his  being  absent  from  home  at  party  there 
that  time,  and  not  returning  till  March,  1799,  he  did  not  pay  the  sum  award-0".  »«•* 
-*si      in  December,   1798,  the  defendant  being  in  London  made  an  affidavit  JJJ  iJJJJj1 
•f  debt  to  hold  the  plaintiff  to  bail,  and  a  writ   issued  thereupon.     On  thedigoh     ^ 
plaintiff's  return  to  North  Shields  in  March,  1799,  he  hearing  of  the  defend- and  a  re 
ant's  intention  to  arrest  him,   paid  the  debt  to  the  defendant's  agent  at  North  ceipt  for 
Shields,  and  took  a  receipt  for  the  amount.     On  the  1 4th  of  May  following,  the  tarn 
4he  plaintiff  having  arrived  in  the  river  Thames  from  North  Shields,  was  ar-Clve* 
;  jested,  and  holden  to  bail  by  the  defendant's  attorney,* on  an  alia*  writ  taken 
;?outat  that  time,  but  grounded  on  the  affidavit  made  by  the  defendant  in  De- 
cember, 1798.      Lord  Eldon,  C.  J.,  being  of  opinion  that  it  waa  necessary  to 
prove  express  malice,  and  that  no  evidence  of  .malice  had  been  given,  nonsui- 
ted the  plaintiff,  and. the  Court  refused  to  interfere.  n    , 

9.  Jackson  v.  Burleigh.  M.  T.  1799.  N.  P.  3  Esp.  $4.  rasm^fin 

The  plaintiff,  who  was  a  liquor-merchant,  at  Cambridge,  having  employed  („  a  j^ 
the  defendant,  who  was  a  carrier,  jn  the  way  of  his  business,  and  there  being  tnm  th*a jt 
'accounts  depending  between  them,  they  had. come  to  a  settlement,  on  which  prescribeC 
a  balance  of  9/.  6s.  only  was  in  favour  of  the  defendant,  who,  notwithstand-  bJ  Uw- 

•  But  where  A.  arrested  B.  for  money  paid  to  his  u*e  on  the  I Oth  of  December,  and  was 
ruled  to  deolnre  on  the  17th,  filed  a  declaration  on  the  24ih,  and  discontinued  the  action,  up- 
*atf>«YJ*eQt  of  costs,  on\  the  31  at;  held,  ihat  this  was  sufficient  prima  fucie  evidence  of  ma- 
lice; NchoUon  v.  Coghill, 6  D.  *  R   1*2;  8.  C.  4  B.  *>  G  21, 
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ing,  had  arrested  and  held  him  to  bad  for  101.  and  upwards.  It  was  fbrtlirf 
stated,  in  corroboration  of  the  above  facia,  that  the  defendant  having  pro- 
ceeded in  the  action,  in  which  he  had  arrested  the  plaintiff,  the  latter  pain  Si. 
Bs.  into  court,  which  the  defendant  took  out  of  court,  and  proceeded  no  far* 
iher  in  the  action.  Lord  Kenyon  said,  that  the. ground  of  the  action  failed, 
and  that  the  plaintiff  should  be  nonsuited.  The  complaint  was  for  malicious- 
ly holding  him  to  bail,  when  such  a  sum  of  money  was  not  due  as  'entitled 
the  defendant  by  law  to  hold  him  to  bail.  The  defendant  acted  under  the 
impression  of  a  mistake)  in  believing  more  than  10/.  to  be  due;  and,  under 
[  403  ]  that  belief,  held  he  had  a  probable  cause,  and  was  warranted  in  that  proceed- 
ing. The  plaintiff  felt  the  necessity  of  proving  that  the  arrest  was  made  with 
full  knowledge  that  the  debt  was  under  10/.,  but  he  had  (ailed  in  proving  it; 
the  calculation  was  not  acquiesced  in  by  the  defendant,  who  claimed  a  balance 
of  25/. ,  and  therefore  might  well  suppose  that  more  than  10/.  was  due. 
0r  froma  10.  Sinclair  v.  Eldreo.  T.  T    181 1.  K.  B.  4  Taunt.  7. 

judgment  of  ^ne  plaintiff  had  been  arrested  for  10/.,  and  had  been  discharged  upon  but 
nonpros,  attorney's  undertaking  to  put  in  bail,  whieh  was  accordingly  done;  and  after- 
haviog  wards  suffered  judgment  of  non  pros,  to  go  against  him.  The  plaintiff  paid 
bean  sign  for  costs  tbirteen  guineas,  which  were  reduced  to  I/.  U.  for  the  officer's  fee* 
***  and  3/.  13*.  Gd.  for  the  other  costs,  so  that  the  costs  were  0/.     Lawrence,  J., 

•doubted  at  the  trial,  whether  this  judgment  oC  non  pros,  was  sufficient  evidence1. 
of  the  want  of  probable  cause;  and  therefore  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  On 
motion  for  that  purpose,  Per  Cur.  With  respect  to  the  malicious  arrest, 
there  never  was  a  period  when  this  species  of  action  ought  more  to  be  en- 
couraged; for  there  is  much  abuse  made  of  the  power  of  arrest;  but  we  do 
think  that  the  circumstance  o(  not  proceeding  in  an  action  is  alone  evidence 
sufficient  to  support  this  action,  and  prove  malice;  such  a  circumstance  is 
very  consistenf  with  the  case  of  a  person  who  might  have  an  acknowledgment 
of  a  debt  contained  in  a  letter,  which  might  be  lost  since  the  commencement 
of  the  action,  or  with  the  death  of  a  witness  who  alone  was  able  to  prove  the 
debt,  and  so  the  party  may  be  deprived  of  all  the  means  of  proceeding. 

And  where  lU  Broun  v-  **<«on-   h-  t-  181 1.  N.  P.  2  Oomph.  593. 

crowds  P*  owed  B.  23/.,  B.  owed  P.  10/. ;  B  ,  meaning  to  allow  the  latter  sum  by 

mandiare  way  of  set-off,  arrested  P.  for  the  balance  of  13/. ;  immediately  after  P.  ar» 
•eparate  rested  B.  for  10/.,  which  was  the  act  now  complained  of.  P.  took  out  a  sanv 
and  distinct  mons  to  stay  proceedings  in  the  action  against  him,   and  offered  to  pay  231.; 

whom  the  **'  re**uscd  lo  lake  more  tnan  13'-  ^  JU(%C  finally  ordered  proceedings  to  to 
hraeY  a  8ta>'e^  in  t',e  action  against  P.,  on  payment  of  10/.  without  costs, 
moant  u  Lord  Ellenborough.  The  defendant's  conduct  in  this  transaction  was  high* 
due,  nr rest*  ly  vexatious  and  reprehensible;  but  this  action  cannot  be  maintained.  He 
B.  for  the  had  not  only  a  probable  tut  a  real  cause  of  action  against  the.  plaintiff  at  the 
balance  on  tjme  0f  t|ie  .an(,^#  The  cross  demands  were  separate  and  distinct*  The 
arreits  A*  8'a*ute  °f  set-off  is  not  compulsory.  The  defendant  was  not  obliged  to  set  off 
for  the  '  tne  <^e^)t  ^lie  to  hi™  from  the  plaintiff;  although  he  held  the  defendant  to  bail 
smaller  only  for  13/.,  ho  mighf  have  recovered  the  23l.  The  defendant's  barraseing 
earn  doe  to  proceeding  was  a  fit  subject  for  a  summary  application  to  a  judge,  which  has 
biro,  no  ac  been  effectually  made;  but  when  a  debt  of  10/.  was  due  to  him,  he  is  clearly 
forthe  t  not  ''a^'e  to  an  ac,i°n  f°r  maliciously  holding  the  plaintiff  to  bail  without  any 
tor  arrest. t  rcasonable  or  probable  cause.     See  Turlington's  Case,  4  Burr.  1996;  Mi<£» 

|  403  1  <Neton  .▼•  Hill;  i  M.  &  S.  £4"2;  5  B.  &  A.  516;  3.  B.  &  C.  139. 
Where  a  12.  Snow  v.  Allen.  M.  T.  1816.  N.   P.  1  Stark  $02. 

party  act  The  defendant  commenced  an  action  against  the  plaintiff,  in  which  lie  oe> 
ing  under  tained  judgment  in  Michaelmas  term,  1811,  for  the  debt  and  costs.  Tb-e 
*|W  8«r«  *  Or  trliin?  a)«9^ir,i  ogt  of  court  than  iho  amount  for  which  the  plaintiff  was  boldest* 
*?D  i  j  ,,a:l  is  n  >l  wfficJHnt  t»  fine  iho  defendant  wilb  full  knowledge  that  the  eum  worn  to  ia  not 
$*od  ad       (|||p;  jack«on  v.  B-irloigh.  :J  E-p.  81. 

*,ce  "ireBti      t  But  where  A.  arresied  tt.  for  201.,  knowing  that  upon  the  balance  of  their  mutual  deai- 
anotner,      jnps  ||iere  WM  |)ll(  51.  d,]P.  ncj4j  (j^t-lhe  anest  wasmaliciuup;  Austin  r.  Dcboin*.  4  D.  * £• 
fi5$  3.  C.  3  B.  &  C.  lo9. 
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tianatiff  being  then  absent  from  Eng  land,  the  defendant  proceeded  to  judg-  and  the  • 

*ient  s«aie*  fbpnond  Snow  and  Mitchell,  the  plaintiff's  bail*  and  took  then?  F"I0B.  b'it 

into  execution.     In  November,  1813,  the  defendant  sued  out  a  caputs  ad  Mf- *"  ^!^  * 

itfaritndvm  and  «  U$tatumca  **.  against  the  plaintiff,  on  the  latter  of  which  erroneone, 

he  was  arrested.     The  plaintiff's  attorney,  previous  to  the  arrest,  gave  notice  (he  plaintiff 

to  the  defendant's  attorney,  that  it  was  irregular  to  proceed  against  the  plaintiflTctnnot 

after  taking  his  bail  in  execution.     The  defendant's  attorney,  however,  rely-  maintain  an 

fag  on  Higgin's  case,  and  the  opinion  of  a  special  pleader,  persisted  in  his*'!*0  ^ 

coarse  of  proceeding  against  the  plaintiff,  and  he  was  detained  m  custody  till  J^ jaBt# 

Hilary  terra^  IV 14,  when  the  Court  of  King's  Bench  made  the  rule  absolute  unlets  h 

Jot  his  discharge.     Lord  Ellenboroufeh.     How  can  it  be  contended  here  that  can  be  di* 

the  defendant  acted  maliciously  ?  be  acted  ignorantly.     He  was  acting  under  ti°ct,jr  . 

'what  bethought  was  good  advice,  it  was  unfortunate  that  the  attorney  wa8Je  wwao 

onisled  by  Higgm's  case;  btrt  unless  you  can  show  that  the  defendant  was  ac-taa,ed  ^v  A 

tuated  by  some  purposed  malice  the  plaintiff  cannot  recover.  malicioaa 

(B)  Of  the  arrest.  motive.* 

«.  Bird  r.  JLrwa.  T.  T.  1709.  K.  B.  1  Com.  Rep.  190.    S.  P.   Robins  v.  An  arrertin 

Robins.  T.  T.  1698.  fc.  B.  1  SaHc.  14.  S.  P.  Neal  V.  Spencer.  M.  T.  .iM5ni1  •• 

1697.  K.  B.  12  Mod.  257.  JJ*1^ 

The  Court  held  an  arrest  was  essential  to  enable  a  party  to  maintain  an  ac-  maintain 

•  lion  for  a  malicious  arrest  this  action. 

&  Beistow  v.  Haywood.  T.  T.  1815.  N.  P.  4  Canlpb.  213;  S.  C.  1  Stark.  Batdeten 

4g  a  tion  in  cma 

The  declaration  in  enaction  for  a  malicious  arrest,  stated,  that  the  plaintiff  U^Jl€2[  ^ 
gave  bail  to  the  sheriff  (or  his  appearance  at  the  return  of  the  writ;  the  «vi-t«r\al  ©r 
donee  was  that  he  paid  the  debt  and  101.  for  coats  into  the  hands  of  the  sheriff,  time  U  tnf 
The  objection  being  taken  that  the  evidence  Contradicted  the  declaration,         ficienu 

Lord  EUeaborough  saidt  certainly,  the  plaintiff  cannot  recover  any  dema-   L  404  ] 


^entitled  to  a  verdict,  for  the  shortest  possible  detention  suffices.  officer  de 

3.   Bieto.n  v.   Busridgb.  M.  T.  1311.  N.  P.  3  Campb.  139.  mantling 

A.  by  mistake,  sues  out  a  bailable  writ  against  B.,  and  gives  it  to  C,  an  of-  PV!DCD*J 
ficer,  to  be  executed;  C.  saysrto  B.,  that  he  has  a  writ  against  him,  but  B.  de-J]^™0™ 
laying  that  he  owed  the  money,  C.  does  not  take  him  into  actual  custody.    On  enCe  0f  tB4 
inquiry,  the  mistake  is  discovered,  and  B.  is  told  he 'need  give  himself  no  far- debt,  ana 
ther  trouble  in  the  matter.     However,  he  afterwards  puts  in  bail  above,  and  the  officer 
incurs  an  essence  of  14/.  In  an  action  against  A.  for  a  malicious  arrest,  Lord  abstained 
Ellenborough  was  cler.rly  of  the  opinion,  that  the  action  could  not  be  main-  ^^J^i 
4ained,  as  no  arrest  or  imprisonment  had  been  proved;  there  was  no  evidence  jLfhloi 
of  malice;  and  the  plaintiff  had  suffered  no  inconvenience,  except  what  be  had  the  plaintiff 
voluntarily  brought  upon  himself.  was  non 

__— — — anited,  at 

II.  RELATIVE  TO  THE  FORM  OF  ACTION,  AND  PARTIES  TO.  ««*■«*  ** 
J.  Gorlinv.  Wicox.  E.  T.  1766.  K.  B.  2  Wib.  302.  Smith  v.  Cattle.  "!^2? 
JE.  T.  1768,  K.  B.  Id.  376.  Morgan  v.  Hughes.  H.  T.  1788.  K.  B.  *Irf  iacaT 
T.  R.  231.  Dawv  Swatne.  M.  T.   1668.  K.  B.  1  Mod.  4.  Robins  v.  rodexpen 
Robiits.  H.  T.  1698.  K.  B.  1  Salk.   14.  cee.t 

^  The  Court  held  that  case  lay  for  suing  plaintiff  in  an  inferior  court  mali-Tbe  appro 
cionsly,  and  arresting  him,  when  that  Court  had  no  jurisdiction  of  the  course.  J"?*1?  nm 
*:  Ban  v.  BnoADBENT.  E.  T.  1789.  K.  B.  3  T.  R.   185.  Johnstone  t.  JSwsas 

Sutton.  M.T.  1786.  R.  B.  lid.  544.  784.  arrant  ieaa 

Per.  Cur.     If  a  party  be  arrested  without  any  cause  of  action  he  has  his  notion  en 

•  Or  that  he  did  not  act  bona  fide  under  the  advice  given;  Ravenga  v.  Mackintosh.  4  D.  jjje  ****'  - 
jS-R.  107,  8.  C.  2  B.  *  C.  693:  1  C.  &  P.  2U  Treapaea.il 

t  And  where  an  officer*  who  bad  a  writ  against  a  man  sent  to  htm  to  ••▼  eo,  and  a*  bed  r 
Irise  to  appoint  a  tine  to  come  to  his  office  and  execute  a  bail  bond!  which  he  did,  feeld  not  to 
ceoautuie  an  arrest;  Berry  v.  Aduaaon,  6  a  *  C.  63*  0.  C.  «.  C.  *.  P.  W*  sj*#  SaiaU 
v.  Qrmjs  J  C.  *  P.  <M&  contra. 
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eoalfl  not  remedy  by  an  actio*  on  the  case  for  maliciously  holding  Iran  to  ball;  bat  ft  is 
be  sustain  incomprehensible  to  say  that  a  person  shall  he  considered  as  a  trespasser  wfae 
Si  acts  under  the  process  of  the  Court. 

Jrtlpa0^3*  SkinKee  v.  Gunton.  H.  T    1668.  K.  B.  1  Saund.  296*  S.  6.  V  Vend. 

may  have  12.   18. 

comjpired        Action  against  three;  that  tbey,per  conspiration™*  inter  est  JseMsst,  anali 

to  procure  ciously  procured  the  plaintiff  to  be  heW  to  bail.     The  Court  said  it  was*  an  st> 

the  arrest  tjon  on  ^e  case,  and,  therefore,  the  plaintiff  shall  have  judgment  against  lbs 

•ihe\ctiott  defendant  whorii  the  verdict  is  found  against,  although  the  two  other  defendants 

m  tdftaina  Ere  acquitted.     And  the  substance  of  the  action  was  the  undue  arresting  of 

trie,  afcho'  the  plaintiff,  arid  riot  the  conspiracy;  wherefore  the  plaintiff  bad  bis  jqdgoswt 
only  one  of  by  rule  of  the  Court. 

them  be  .  • 


tand  guU  nl    RELATIVE  TO  THE  PLEADINGS, 

V  aqk  i  (A)  Op  the  declarations,* 

The  word  ■•  Croft  v.  Boitb.  T.  T.  1667.  K.  B.  1  Saund.  242.  n.  &  P.  tfisjionv 
"falsely"  v.  Tappendeft  T.  T.I801.  K.  B.l  East,  555. 

or  «•  wrong  It  was  resolved  that  the  words  ufalsely"  or  "wrongfully/'  is  sufficiently  ex- 
tolly"  n     pressive  of  a  malicious  intent. 

•affiueotly  2    Gosle*  v.  Wilcock.  E.  T.  1766.  K.  B.  3  Wils.  90i. 

o'f Pa°mlTr  Action  for  suing  plaintiff  in  an  inferior  Court  maliciously,  and  arresting 
cidos  intent  h*m,  when  that  Court  had  no  jurisdiction  of  the  cause.  It  appeared  in  evidence* 
In  an  ae  at  the  trial,  that  the  plaintiff  and  defendant  both  lived  at  Taunton  a  quarter  of  a 
tion  for  a  year  together ;  that  the  plaintiff  was  all  that  time  indebted  to  the  defendant  in 
malicious  aD0Ut  5/.  Upon  a  contract  at  Taunton,  where  the  plaintiff  appeared  pubftcif  , 
lafoKbr"  **  an<*  m»g^1  nave  Deen  arrested  for  the  same  there  at  any  time;  that  the  delta- 
-court  that  dant  said,  that  if  he  could  not  do  for  the  plaintiff  at  Taunton,  be  would  do  for 
he'd  no  juris  him  at  Bridge  water;  that  afterwards,  at  the  fafr  at  Bridge  water,  when  the 
fiction,  an  plaintiff  was  standing  at  his  staH  there,  exposing  bis  goods  to  sale,  tbe  defeav 

V*rfkOI>!i  nt  came  °*0*%  wit"  the  ^^^  t0  lhe  sta,,>  and  8a"l  1° tbe  bafwfls,  there  is 
f  dnt  ^e  ro^ue>  ^ere  i&  your  prisoner;  whereupon  they  instantly  arrested  the  plain- 
knew  tbe  t'fi*'n  th*  fe<r5  ^e  pliant  levied  and  the  capias  indorsed  for  a  bail  were  also 
court  had  proved.  There  was  also  evidence  of  the  injury  the  plaintiff  sufiered,  and  tbe 
no  jariadio  expenses  he  was  put  to  on  this  occasion;  there  was  no  witness  called  lor  tbe 
lion  does  defendant;  but  it  was  admitted  that  he  discontinued  his  action  in  tbe  borough 

T^owit  '  when  h*  knew  li  wou,d  not  ,ie  there;  and  that  he  brought  another  action  a- 
1  e"  gainst  the  plaintiff  for  what  he  owed  him,  end  he  bad  got  a  verdict  nt  those  -as- 
sizes for  the  same,  bo  that  there  really  was  a  debt  owrng  by  the  plaintiff  to  tfce 
defendant  at  the  time  the  plaintiff  was  arrested  at  the  suit  of  the  defendant  in 
the  borough  court  of  Bridgewater,  though  it  was  not  contracted  within  that 
jurisdiction;  but  the  judge  was  of  opinion  that  tho  arrest  there  at  the  time  of 
4be  fair  was  done  maliciously,  and  was  satisfied  with  the  verdict.  It  was  mo- 
ved for  a  new  trial.  It  was  objected  that  an  action  will  not  lie  either  against 
the  judge,  officer,  or  party,  for  arresting  a  man  in  an  inferior  court,  where 
there  is  no  cause  of  action,  within  that  jurisdiction;  as  in  the  >caee  of  Temple 
v.  Killingworth.  BR.  Hill. 2.  MSS.  'Gould  J.  As  to  the  malice  in  the  de- 
fondant  and  the  justice  of  the  plaintiff's  cause,  I  think  the  defendant  was  con- 
scious that  lis  had  no  right  to  arrest  the.pkuntif  at  Bridgewater,  and  tbe  Court 
will  be  inclined  to  support  this  verdict,  as  they  see  it  is  on^the  side  of  justice, 

•  The  *enno  is  transitory.  It  has  been  usual  in  the  commencement  of  the  declaration  to 
recite,  "that  by  a  tow  of  tho  realm  no  person  ought  to  be  hold  en  to  bail  lor  a  debt  undetvSQt." 
Jtc,  but  ai  the  statute  prdhibiting  an  arrest  for  a  claim  under  that  amount  is  a  public  and 
general  act,  ita  recital  is  injudicious  and  unnecessary.  When  this  inducement  ie  not  inser- 
ted in  the  declaration,  it  at  once  etntesthat  the  defendant  falsely  and  maliciously  caoaedaod 
procured  the* plaintiff*  to  be  arrested.  The  writ  under  which  tbe  arrest  is  made  must  be 
accurately  stated;  see  1  H.  Bl.  49;  1 T.  It.  238;  5  Price,  540.  and  the  amount' for  which  it 
is  indorsed  or  marked  for  bail  should  be  correctly  described.  In  some  of  the  precedent*** 
ie  alleged,  that  the  indorsement  was  made  by  virtue  of  an  affidavit  fiied  nf  record;  bat  this 
allegation  should  be  omitted,  as  it  only  incumbers  ihe<  plaintiff  with  unnecessary  evtdeaoa; 
4N  1  B.  4>  P.  281;  the  day  oo  which  the  arrest  ie  stated  to  have  been  made  ie  not  materiel 
nor  is  it  necessary  to  state  tbe  exact  period  the  party  was  dotaiaod  in  custody. 
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and  will  not  grant  a  new  trial.  I  am  inclined  to  think  this  declaration  is  well  [  406  ] 
enough;  for  it  is  alleged  that  the  defendant  maliciously  and  without  any  pfob* 
able  cause  at  tbe  said  borough,  caused  the  plaintiff  to  be  arrested,  when  in 
truth  and  in  fact  the  defendant  had  not  at  any  time  of  levying  the  plaint,  or  of 
the  arrest  and  imprisonment,  any  just  or  probable  cause  of  action  for  which  he 
ought  to  have  been  arrested  and  imprisoned.  1  think  this  is  a  substantial  dis- 
closure and  allegation  of  his  cause  of  action,  and  was  sufficient  notice  to  the 
defendant  to  come  with  proof  and  show  at  the  trial  that  he  had  a  cause  of  ac-  . 
tion  arising  within  the  jurisdiction  of  the  Court  x>f  Bridge  water;  and  that  the 
plaintiff  in  his  declaration  was  not  obliged  to  aver  that  the  defendant  knew  that 
his  cause  of  action  did  not  arise  within  the  jurisdiction  of  that  Court;  for  thin 
is  matter  of  evidence  which  no  man  is  obliged  to  set  out  in  his  pleadings.  As 
at  present  advised,  I  think  this  declaration  is  substantially  #ood;  but  suppos- 
ing it  is  not,  yet  in  such  a  case  as  this  we  ought  not  to  grant  a  new  trial.  Tho 
Court  being  divided,  took  time  to  consider,  and  afterwards  in  this  said  term, 
Lord  Camden  and  Mr.  Justice  Clive  agreed  in  opinion  w-Rh  Bathurst  and 
Gould,  Js.,  and  refused  a  new  trial. 

3.  Robins  v.  Robins.  M.  T.  1698.  K.  B.  1  Ld.  Raym.  503 v  S.  C.  1  Salk, 
15.  Skixnbr  v.  Guntkr.     E.  T.  1668.  K.  B.  I  Saund.  328.  Fisher  v. 
Bristow.  T.  T.   1779.  K.  B.   I  Doug.  215.  Kirk  v.  French.  H.  T. 
1794   N.  P.  1  Esp.  78.  Parker  v.  Lanolky.  H.  T.  1713.  K.  B.    10 
Mod.  210. 
In  an  action  upon  the  case  the  plaintiflTdeclared,  that  the  defendant  prater-  *}  *■  sissbt 
tuet  colore  cujvsdam  medii  processus  in  lege  arrcslari  the  plaintiff  causavit,  and     |.i?t     f 
to  be  held  to  special  bail,  without  cause;  it  was  moved  in  arrest  of  judgment  >  Jhe*  dflelanr 
that  the  writ  is  not  shown  upon  which  the  arrest  was,  nor  is  it  averred  by  whom  tion  that 
it  was,  prosecuted;  and  that  the  whole  matter  ought  to  be  shown  at  large  and  the  final  ter 
not  in  tikis  uncertain  manner,  colore  cujusdoxn  processus  in  lege,  fyc.  ;  against  urination  oT 
which  for  the  plaintiff,  was  argued,  that  the  cause  of  this  action  was  not  the  II,?i°l^ 
suing  without  cause,  but  the  holding  to  special  bail  without  cause.     And  the  be  gJ0WBj  . 
plaintiff  could  not  show  it  specially,  because  the  writ  remained  with  the  offi- 
cer; and,  therefore,  he  could  not  show  it,  nor  what  sum  was  contained  in  it; 
and  that  is  the  reason  that  has  introduced  this  succint  way  of  pleading.     But, 
Per  Cur.     The  declaration  is  ill,  for  if  the  cause  of  action  is  the  holding  to 
special  bail  without  cause,  the  plaint  iff  ought  to  have  shown  the  whole  special- 
ly,- viz,  that  he  owed  the  defendant  but  so  much,  Sic;  and  that  the  defendant,  r  407  -y 
intending  to  oppress  him,  had  caused  him  to  be  arrested  for  so  much,  $c,  and 
help  to  special  bail,  &.c.     But  now,  it  does  not  appear  to  the  Court  that  the 
sum  for  which  the  plaintiff  was  arrested  required  special  bail;  but  that,  being 
the  gist  of  the  action,  ought  to  have  been  shown  at  large.     And,  as  to  the  ob- 
jection that  the  plaintiff  could  not  obtain  &  sight  of  the  writ,  he  might  have 
moved  the  Court  that  the  sheriff  should  return  his  writ,  and  then  he  might  have 
seen  ail.     Besides  that,  the  warrant  under  the  hand  of  the  sheriff  to  the  bai- 
liff is  good  evidence,  &c. 

4.  Parker  v.  Langley.  H.  T.  1713.  K.  B.  10  Mod.  209. 
In  an- action  for  a  malicious  arrest,  Parker,  C.J,  delivered  the  resolution  ^nd  ™*  _ 
of  the  Court  to  be,  that  the  declaration  was  nought,  for  want  of  showing  whatth«iw!twat 
became  of  the  former  action;    whereas  it  ought  to  have  been  shown  that  that  jnfafoarot 
was  false  and  hopeless.     As  the  declaration  now  stands,  the  first  suit  may  be  the  plain 
determined  on,  or  may  be  deserted,  ot  it  may  be  still  going  on;  and  non  con- tiff.* 
sfaM  which  of  these  three  is  the  matter  of  fact?     If  the  first,  tion  constant y 
'whether  determined  for  or  against  the  plaintiff;  if  for  the  plaintiff,  then  there* 
is  no  colour  for  the  action;  if  the  secoud  were  the  matter  of  fact,  desertion  i» 

*  An  omission  of  this  allegation  would  be  fatal  on  demurrer,  2  Vin.  Ab.  Action,  Case, 
35.  pi  23;  though  it  would  be  aided  by  verdict:  I  Saund.  228.  Hence  where  a  party  mo- 
ved -in  arrest  of  judgment  that  the  particular  manner  in  which  the  suit  ended  was  not  pro- 
jperly  shown,  the  Court  decided  that,  if  it  was  dirtincly  averred  that  the  suit  wan  terminated* 
it  was  unnecessary  to  state  the  manner,  2  Chit.  PI.  283.  b.;  Bristow  r.  Hey  wood,  1  Stark. 
48;  .8.C  4  Campb.  213;  but  when  the  manner  is  stated  the  moeie  <*£  its-  termination  must 
be  accurately  describe^  Webb  r»  —  18*8;  tf  SS. 
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an  indication  of  its  being  false  and  hopeless;  and  then,  indeed,  this  action 
would  be  maintainable;  and  for  this  purpose  there  is  a  very  strong  case  in  W« 
Jones,  93;  if  the  third  he  the  matter  of  fact,  then  the  action  is  bronchi  too- 
soon.     In  the  reign  of  Richard  the  Third,  Year  Book,  2  Rich.  3.  pi.  9.   it 
was  held  bv  all  judges  that  the  first  action  must  be  first  determined,   because 
"  non  inlelltgitvr"  says  the  book  "  quousqu*  ttrminetur"  that  the  action  was  udv 
just;  see  Dyer  284;  Hob.  267;  no  man  can  say  of  an  action  still  depending* 
that  it  is  false  or  malicious.      The  same  rule  holds  in  criminal  cases;    see 
Yelv.  1 16;  I  Sid.  15;  1  Saund  228;  2  Keb.  474.      In  an  action  for  a  mali- 
cious indictment,  the  plaintiff  must  in  his  declaration  show  what  became  of 
the  indictment.     A  verdict,  or  a  plea  in  bar,  admitting  and  confessing  the 
first  action  to  be  false  and  hopeless  may  cure  this  defect  in  a  declaration; 
Rnym.  418;  2  Keb.  456.  753;  2  Keb.  781 .     The  admitting  this  declaration 
to  be  good,  notwithstanding  this  omission*,  would  introduce  great  absurdities} 
viz.  inconsistent  and  incongruous  verdicts  in  different  actions.      Indeed,  if 
the  first  action  go  off  by  nonsuit,  it  may  be  said  that,  in  another  action  brought 
for  the  same  cause,  there  may  be  a  verdict  given  inconsistent  with  the  ver« 
diet  given  in  the  present  cause.     This  may  be;  but  the  possibility  of  such  a 
verdict  in  a  future  and  not  existing  action  shall  not  hinder  a  man  from  bring* 

An  illega    jng  such  an  action  as  this.     The  entries  uphold  this  opinion. 

l{°n  .th£l  .  5.  Mowbey's  case.  H.  T.  180*.  N,  P.  cited  I  Campb.  297.  n.  S.  P.  Wetbv 

ant  had  no  ERDE*  v-  Emd**-  H.  T.  1808.  N.  P.  1  Campb.  925. 

canse  of  ac  It  was  proved  that  the  defendant,  Sir  J.  M.,  had  maliciously  held  the  plain- 
[  408  ]  tiff  to  bail  for  a  far  larger  sum  than  was  due,  but  that  the  plaintiff  at  that  time 
tion  to  the  owed  him  somewhere  about  12/.  Gould,  J.,  allowed  the  trial  to  proceed; 
amoant  of  and  the  plaintiff  recovered  a  verdict  with  very  heavy  damages.  This  verdict, 
™L  ■a?10.*},  however,  was  afterwards  set  aside  by  the  Court  of  King's  Bench,  upon  the 
j*  not  ii?p  r round  lhat  the  Pontiff  had  not  proved  the  injury  of  which  he  complained  ba» 
portad'by  "**  declaration.  For  Forms  see  Petersdorff  's  Index  to  Precedents  in  PleadV 
showing      ing,  27.  193. 

that  defend                                                        (B)  Of  THE  PLEAS.* 
ant  had  a  _ 

^O1*.  IV.  RELATIVE  TO  THE  EVIDENCE.! 

for  a  law  !-  Webb  v-  Hmutb.  T.  T.  1798.  C.  P.  I  B.  ft  P.  279.  S.  P.  AWHl  *. 
•am,  but  White.  T.  T.  18 1 1 .  K.  B.  14  East,  224. 

that  he  had     Escape  against  the  sheriff.     The  plaintiff  in  his  declaration  stated,  that  J. 
bean  hold    S.  was  arrested  under  a  writ  indorsed  for  bail  by  virtue  of  an  affidavit  now  oo> 
an  to  bail    recordy  an(j  gave  t|,e  sheriff  notice  to  produce  the  writ,  which  not  baring 
larger  sum.  ^een  COinplied  with,  he  called  the  attorney,  who  at  the  trial  proved  from  an 
When  it     entry  in  his  book  that  such  a  writ  had  been  issued.      Though  this  was  not 
hat  been     the  next  best  evidence,  no  objection  was  taken  on  that  head;  hat  it  was  con* 
stated  in     tended  for  the  defendant  that  the  words  "  by  virtue  of  an  affidavit  now  on  re* 
the  plead     cord,"  being  a  substantive  allegation,  must  be  proved;  and  the  plaintiff  not 
3a  party1"  b®in?  able  to  produce  the  affidavit,  Eyre,  C.  J.,  before  whom  the  cause  was 
was  aire*    tried,  nonsuited  him.     Duller,  J.      I  remember  a  case  in  Lord  Mansfield's*- 
tad  ander    time,  where  it  was  held  unnecessary  to  produce  the  affidavit;  but  the  declare- 

a  writ  in  •  The  general  issue  is  riot  g'nhy,  under  which  any  niitter  in  justification  may  be  give* 

darted  far  in  evidence.  As  this  is  nn  nc'ion  on  the  co?e;  if  it  l»onol  brought  within  ail  year*  next  after 
bail,  by  the  entire  of  aciiou  accrued,  die  ataiu'.e  of  limitations  may  be  pleaded  in  bar;  tea  21  Jac. 
virtaeofanl.  c.  16. 

affidavit  f  The  proof  of  malice,  nnd  the  want  of  probable  cause,  it  has  bceu  seen  are  concurrent 

bow  on  reo  reqaisito*  to  sustain  the  ariion  of  these  facts;  evidence  must  therefore  be  in  ran  ably  adds* 
•rd,"  the    ced.     T'io  writ  the  arrest  nnd  the  determination  of  the  suit  in  which  the  writ  was  sued  oat 
affidavit       must  bo  provnd;  and  the  evidence  of  tlio  other  proceedings  uniformly  correspond  with  tbe, 
moat  be       different  allegrrionj  and  avonncnts   in  the  declaration.     It  is  reported,  that  Lord   Kenyan,, 
ptodaeed.    at  Nisi  Priu.*,  determined  that  il  ««s  not  sufficient  to  prove  the  affidavit,  the  writ  returned" 
ccpi  corpus,  and  the  judgment  of  non  pros;  tut  lhat  it  was  essential,,  in  order  to  establish* 
that  the  arro*t  wn*  in  ide  uider  tho  defendant's  writ^  to  prove  the  warrant*  see  Peake  Rep. 
174,  73  R    13.     Thii  opinion;   however;  being  inconsistent  with   tli*  general  nil©,  tliat  laa- 
return  of  a  sheriff  upoji  a  writ  is  evidence  of  the  tnuh  of  the  fact  stated  in  the  re  ma.  aa 
wofl  against  the  defendant  as  against  the  sheriff  himself  see  4  Burr.  223Q*  Cowj»^6$  lEsja*. 
Sf3t  £Campb>  297.  it  is  ooncernd  that  \X  ia  now  untenable* 
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lion  there  differed  from  the  present  one,  since  it  only  stated  generally  that  a  tKoafcli  the 

writ  was  issued  out  indorsed  for  bail  £ .      Eyre,  C.J.     If  I  had  under- ,al,,J[  P*rt 

atood  this  to  have  been  such  a  case,  I  should  have  left  the  evidence  to  the       ^   *** 
Jury;  but  it  appeared  to  me  that  there  was  a  substantive  allegation  of  the  ex-  anneceeia 
isteace  of  an  affidavit,  which  roust  be  proved.  rj. 

£.  Bristol  v.  Hkywood.  T,  T.   1815.  N.  P.   4   Campb.  214;    S.   C.  1    [  409  ] 

Stark.  48. 

To  show  that  the  former  suit  was  determined,  the  plaintiff  put  in  a  rule  of  A  rait  of 
Court,  by  which  the  now  defendant  had  leave  to  discontinue  on  payment  of  eo"rt  by 
costs,  and  proved  that  the  costs  were  accordingly  taxed  and  paid.     The  de-  ^  ^J!0**.  ^ 
fendant's  counsel  contended  that  this  evidence  was  insufficient,  and '  relpd  j^d^eave 
upon  Kirk  v.  French,  1  Esp.  Cas.  80.  in  which  it  was  held  that  in  an  action  to  discov 
tor  a  malicious  arrest,  to  show  the  former  suit  determined,  it  is  not  enough  to  tinoe  on 
put  in  a  judge's  order  to  stay  proceedings  on  payment  of  costs,  and  to  prove  pajmsat  of 
that  the  costs  were  paid  accordingly .     Lord  Eflenborough.     A  judge's  order  C0*J*» to  _ 
to  stay  proceedings  may  be  enough  to  show  the  cause  determined;  but  where  ^^^Jr 
there  is  a  rule  of  court  to  discontinue,  on  which  the  party  obtaining  it  has  the  costs 
acted  by  paying  the  costs,  I  think  this  is  at  least  prima  facie  sufficient     IwereuxOd 
hardly  know  what  other  evidence  is  expected.     Where  there  is  merely  a  writ  ■nojwirf,  at 
followed  uft*  with  a  discontinuance,  I  believe  there  never  is  any  entrv  of  judir-  *,-P*} 
moot.  '  m?/a"*  f 

3L  Kirk  v.  French.  H.  T.  1^94.  N.  P.  1  Esp.  110.  SP.  Barton  v.  Miles.  fbodetTrmi 
T.  T.  1735.  K.  B.  Ca.  Temp.  Hard.  125,  126.  Goddard  v.  Smith.  M.  nation  of 
T.  1704.  K.  B.  1  Salk.  21;  6  Mod.  262.  the  salt. 

On  the  question,  whether  in  an  action  of  malicious  prosecution,  a  judge's***1  )h°  PJ° 
order  to  stay  proceeding  in  (he  first  suit,  on  payment  of  costs  and  proof  0^th6lSaoWr 
siich  payment,  is  sufficient  evidence  that  the  first  suit  is  at  an  end,  ^^^  JJf 

Lord  Kenyon  said  that  the  inclination  of  his  mind  was  that  the  evidence  sttjf  pro 

was  insufficient,  as  the  evidence  offered  did  not  seem  to  be  the  be^t  the  nature  ceedingf  ap 

of  the  case  admitted  of.     But  from  such  circumstances  which  appeared  in  the*n  Pa> 

ease,  he  recommended  it  to  both  parties  to  withdraw  a  juror,  to  which  intima-  meot  °    . 
«*      It  i  r  j        »  costs,  tad 

tion  they  agreed.  proof  t0^ 

4,  Gadd  v.  Bennett.  £.  T.  1818.  Ex.  5  Price,  540.  the  ©dsuf 

The  declaration  stated  that  the  defendant  sued   out  a  bill  of  Middlesex  were  to 
against  the  plaintiff,  whereby  the  sheriff  was  commanded  to  take  the  plaintiff*,  tnally 
ItCi  to  answer  the  defendant  of  a  plea  of  trespass;  and  also  to  a  bill  of.  the  P*'^1]L 
said  defendant  against  the  said  plaintiff  for  501.,  upon  promises,  according,  bTK?^- 
ic,,  averring  that  said   defendant,  contriving,  o;c. ,   falsely  and  maliciously  j/tn06  ^ 
caused  the  said  writ  to  be  indorsed  for  bail  for  15/.   and  upwards;  and  there- not  id© 
npon  caused  the  plaintiff  to  be  arrested  and  imprisoned  and  detained,  $c.  for  ejtot. 
Seventeen  days;  and  that  defendant  had  no  probable  cause  of  action  to  theTheavJr 
amount  of  15/.;  that  proceedings  were  thereupon  had  in  the  suit,  and  that  J^u"^    •he 
afterwards,  &c.  the  defendant  did  not  prosecute  his  said  bill  against  the  said  \i9%n  ajJoo* 
plaintiff*  with  effect,  but  voluntarily  permitted  hi*  .said  bill  to  be  discontinued  tinned  mast 
for  want  of  prosecution  thereof;  and  thereupon  it  was  then  and  there  consider-  be  proved 
ed  by  the  said  Court,  that  the  said  defendant  should  take  nothing  by  his  bill,"  *■»*• 
as,  by  the  record  and  proceedings  thereon  still  remaining,  &c.   appeared1; 
whereon  and  whereby  the  said  suit  then  and  there  became  and  was  wholly 
ended  and  determined.     Two  objections  were  made  in  course  of  the  trial;    \  4\Q  i 
fat.  That  the  declaration  was  not  supported  by  evidence,  as  it  had,  insetting 
forth  the  dc  etiam  part  of  the  bill  of  Middlesex,  shown  that  it  was  for  50/.,  upon 
promises,  whereas  in  fact  it  was  for  30/.,   and  the   warrant  was  accordingly,  * 

made  out  for  SO/.;  and  2ndly.  That  the  averment  of  the  discontinuance  of 
the  suit  was  also  not  borne  out  by  the  evidence;  as  it  had  only  been  proved!' 
that  there  had  been  a  rule  to  discontinue  on  payment  of  costs;  but  the  record 
was  not  produced  to  show  that  the  suit  had  actually  been  discontinued. 

Per  Cur.     It  was  certainly  necessary  to  state  the  writ,  and,  therefore,  it 
was  not  matter  of  surplusage;  and  the  plaintiff  in  stating  it,  was  bound  to 
•tale  it  accurately!  he  has  clearly  not  done  so  (adverting  to  the  record);  there' 
r  QIj.  JylF:  37 


fi,  therefore,  a  material  variance,  and  one  of  too  grfeit  inHfjorfaflce  fij  fifc 
over.  As  to  the  other  objection  of  the  averment  of  the  dtecohtinuaffc©'  lot 
having  been*  proved  as  laid;  that  we  fhinft  Is  also  well  founded.  It  is*  averted 
that  the  defendant  discontinued,  and  then  the  averment  goes'  <5fi  Hi  thfc  sainfe 
sentence  to  state  in  what  manner,  showing  that  it  wds  tif  judgment  oT  tM 
Court.  No  other  mode  of  discontinuance  is  averred  blit  that,  and  ifi&i  na# 
certainly  not  heen  proved.  It  was  said  that  evidence  showing  that  the  spit 
Nad  heen  discontinued  generally  would  he  sufficient;  btit  we  think  tftat  the 
particular  form  of  this  averment  precludes  it;  and  as  to  the  feet  6f  the  p£jr- 
rfttrnf  of  costs  having  been  proved,  we  see  no  evidence  of  tHtft  on  ottr  mftei. 
It  wdi  clearly  necessary  on  this  record  to  show  tnat  judgment  hat)  beenefttef- 
e^d;  fdr  ft  is  tint  stated  as  having  been  merely  the  act  of  the  party,  BtH  of  HW 
Court;  we\  therefore,  think,  that  we  should  make  this  rule  absolute. 
%l  .  5.  Habershon  v.  Troby.  M.  T.  1799.  K.  ti  3  Esp.  36. 

•^Aarbitra      'Tlife  present  defendant  had  brought  an  action  against  tfie  (ittlhtlif,  wfib  ftio: 
^Ufti  v.      been  his  servant,  for  money  had  and  received,  and  had  iri  that  stitt  aVfesrfetf  - 

Jtt?&    li      hel(*  *"m  to  bail-     The  Pre*enI  plaintiff  offered  to  suffer  il  vfcfiltet  tdjW 
£ijX   against  him,  provided  the  present  defendant  wotild  produce  ftii  books  oelnt€ 


rea,CAnhot  ah  arbitrator;  and  it  did  not  appear  by  his  own   check  and  eritrlel,  tflat  UM* 
be  W  ■  A,*  whole  money  for  .which  he  then  sued  the  plantiff  had  been  rffccoUhrett  &h     A 


Jfr  ae  The  arbitrator  having  examined  the  books  and  the  paHies  tfieirtSelfbs1  60  balh> 


rretflblji 

•fit.  M  the  produce  the  books,  the  arbitrator  was  called  as  a  witness  to  pfbvfe  th*  ffrctav 
artilfaior    which  appeared  before  him.     Lord  Kenyon.     I  do  not  think  I  dtfgftt  ft*  MMt 


and  insDect         panics  inemseives^or  on  an  inspection  oi  me  piatmins  doors*,  upon  ino 
ed  tfcede     principle  that  the  parties  themselves  could  not  have  been  bjfafriined   in  the 
fondant's     former  cause;  nor  could  the  plaintiff  be  compelled  by  a  judge  t\  WW  Wot 
books.        to  produce  his  books;  and  it  would  be  a  dangerous  thing  if  such  6vfiHiB6fc 
I  111  J  were  admitted  to  prove  the  arrest  in  that  cause  to  be  malicious;  thd  rtte  aVM^ 
trator  might  have  proceeded  to  cut  the  knot  rather  than  to  Unloose  ft  tU&orlfc- 
irig  to  the  strict  lutes  of  law,  frorn  a  wish  to  do  complete  justfc'c  ttetweefc  tfif> 
pHHies. 

V.  RELATIVE  TO  TtfE  BAMAGE&. 

%  .......  .  SANnBAck  v.  TbotfAs/E.  T.  1816.  N.  P.  1  Start.  30B. 

la  mfBmmt       Acrfon  for  malicious  arrest.  The  defendant,  after  the  plairitfff  had  a^(5eK¥<L 
*V^  £   allowed  himsell  to  be  nor.suited;  and  the  cpsts  of  the  present  plaintiff  Trad  &Wfr 
com  foear  )«ied.     It  was  f^r  the  defendant  contended  that,  in  the  calculation  eTtfaiHtfe&- 
red  by  the  the  plaintiff  would  not  be  entitled  to  claim  for  costs  as  between  fettdrftejk  aba 
pUimiff      client,  but  only  for. « he  amount  of  taxed  costs*  and  he  cited  the  case  6T  Bi#- 
"ST*1-  bi  c^,r  *'  E,f,re°>  4  Taunt.   l0-  Where  it  had  been  dect&sd  tfatt  hi  aHi  (tetibli JNr 

•  between  Inn!ic'l0l,s  prosecution,  the  defendant  could  not  be  charged  with  tlW  ptiriiilftn 

attorney      ©*JrA  costs.     Lord  Elfenborough.     If  by  yolir  act  yon  suhjefct  t  fatrty  tdl 

and  client.*  1^1  liability  to  pay  a  sum  to  another,  you  must  indemnify  hift  a&afblt  iVlft 

expenses;  if  it  were  otherwise,  it  would  come  (6  this,  Hi*  In  alterae}  WtA 

ti6i  tilaihtdiii  an  action  against  his  client. 

VI.  RELATIVE  tO  THE  CdStS.f 

.  *  Bat  in  Brigtow  ▼.  Haywood,  4  Camp!>:  213,  Lord  Ellenboroti»li   satd,  certafcify  "§» 
plaintiff  cnbnot  recover  imy  d:im  iges   for  bcinsj  held  to  bail,  or  f..f  boin^  coiapeljed  .to   pef 
tha^UibtaD/)  coslf  iqtotlio. hands  pf  die. sheriff,"  see  Sinclair  v.  fJldred,  4  T.iuot.  jt»t   -. 
f  Full  cos* s  aro  recorerabto  in  fni*  action^  aftrioiigli-  \m  d^iiWg^s  dbtafAca  1H>  ^nidi  JDfe 


imww  mt*w*t* 

JttaUcipus  9roseottfoffB-  t  4I*  J 

~  t  ReIaT**?  TO  WHEN  A¥  ACTION  FOB,  IS  OR  I§  NOT 
$U$TAINABL&  p.  413. 

IL  __ THE  FORM  OF  ACTION  AND  PARTIES 

TO,  ^NP  IS  WHAT  COURT  TOBJE  BROUGHT,  p.  43f 

^:.-   ■■■■ ..  :..■ P^pApjNG^. 

PjEclajiatjons,  p.  446. 

,         "jtyBAE   A»J>   DZFEN.CB,   p.  43Q. 

iy;  EVIDENCE. 

(A)  OF   THE  PRpS&CUTfON,   AND  THAT  THE   PEFJSjpPAST  JTAf  PRO* 

SECUTOR,  p.  431. 

(B)  QbTERMINATION   OF   PROSECUTION,  p.  433. 

(C)  Of   MALICE   IN    DEFENDANT,  p.  433. 

(D)  Qf  the  want  of  probable  cause,  p.  433. 

y.  DAMAGES,  p- 43.r 


m 


*  Is  an  injury  done  to  property  from  a  spirit  of  wantnne<s  or  revenue;  aud  al'hongh  it  if, 
in  general,  only  at  common  law  a  trespi«s,  it  is  by  recent  statu  e«*  o<in*idered  n  cnpitnlcrime, 
airamade  pon'aj  in  the  highest  decree.  In  the  constitution  of  the  ofFenco.  it  is  not  essen'iil 
that  the  offender  should  be  actuated  by  malioe  toward*  ihe  owner;  the  essence  of  the 
iertme  consists  ia  the  injury  done  to  the  possession*  of  individual*,  and  the  punishment  is 
proportioned  to  the  magnitude  of  the  damage  sustnined,  and  the  difficulty,  from  the  peculiar 
mature  of  |bo  properly,  its  unavoidable  exposure  or  o herwise  of  guarding  against  ,tne 
perpetration  of  the  outrage.  Most  of  the  sfiitutcs  «>n  this  subject  have  been  superseded  by 
*  recent  law,  the  7  f  8  Geo  4.  c.  30.  in  ituled,  "An  Act  for  Constituting  and  Amending 
ike  taws  of  England,  relitive  to  malicious  Injuries  to  property."  The  provisions  of  this 
act,  as  to  the  apprehension  of  offender*,  th©  application  of  forfeitures,  and  fhe  infliction  of 
liard  Wboar  or  solitary  confinement,  together  with  imprisonment,  are  similar  to  those  direfe 
tefby  the  old  statues.  By  7  It  3  Geo.  4.  c.  30.  s.  16.  if  any  person  unlawfully  or  main 
ciously  kill,  maim  or  wound  any  cattle,  he  is  guilty  of  felony  punishable  with  transportation, 
for  life/or  not  less  than  seven  years,  or  to  imprisonment,  with  or  wi'hmir  whipp.ng,  for  not 
nore  than  four  years.  In  the  Geo.  I.e.  82.  which  ihis  enactment  supersedes,  the  word 
^cattle/'  included  horses,  mares,  colts,  asses,  and  pigs.  By  3  Geo,  4.  c,  71.  If  a  person 
wantonly  and  cruelly  boat,  abuse  or  ill-treat  any  horse,  mnre,  gelding,  mule,  cow.  heifer,  stee.r. 
-staiep,  or  other  cattle,  ho  shall  forfeit  not  exceeding  SI.  nor  less  than  10s.;  or  in  default  of 
payment  to  be  committed  to  the  home  of  correction  for  not  exceeding  three  months.  Pro- 
secntions  unJer  this  act  roust  bewithin  ten  days.  No  order  or  proceeding  of  any  justice 
s£a|lWquasB«d  or  vacated  for  want  of  form.  In  casoof  frivolous  and  vexatious  complaints* 
**e  party  ahatl  pay  to  die  person  complained  of  *>,.  B- ill -baiting  is  not  punwb,.hle  roflar 
tois  statute,  it  having  fceon  decided  t|iat.bulls  are  not  included  und«r  3  Geo.  4.  3  t, ^  Jt  t-» 
fitS.  *y  th*7  *  8Geo.  4.  c.  *0.  If  any  peraon  unlawfully  and  »»"'«^  ««  *  d"™f 
*y  atl  Je  containing  .ilk,  woolan,  linen,  of  cotton,  or  any  framework .knit ad  p  ece  a  ock- 
*iW,.ar  lace,  being  in  the  loom  or  frame,  or  any  machine,  °"S™>™\™C7m 
in -any  process  of 'manufacture;  *™i«^WWw^A"*^^™$^L  o?hor 
<**«£.  or  any  one  or  more  of  ihese  ma  eria's  mixed  with  aaoli  gX*^"^'^ 

52f*  or^loom,  frame,   ^-J^ 

fartag,  spurning,  throwing,  ^^ving,  fu  ng,  ~r,£;jWi  or  p|JICC,  wf,h  intent  to  com, 
^oo4s  oraruele*  or  by  force  enter  any  Iwuwe.  *'V  »\\T-  \?.;i  "  „p  f«t0nv  »ahii*t  o  trans- 
mit any  of  th«*e  offences:  «v*ry  such  offender  .I..I    ha  ff-iliy  of  falnoy.       ^  ***J»m 


C"Hu1^  ■  P«-^  --unicaung 


SaWC  toajnina,  a vc ry  •« .      «#• „i,innin*\  for  two  Years.  But  iliitc  does  not  ap 


,r&Bm"  •-  -  Trn;or.n»  stnith   building,  or  erection,  used  in  conducting  tue  uiMraus* 

^^^S^KS^^^V^  -  ^^^- ***  ***** 


Mt  MALICIOUS  PROSECUTION.— Action  for. 

[  413  ]  I.  RELATIVE  TO  WHEN  AN  ACTION  FOR,   IS   OR  IS   tfOf* 

SUSTAINABLE* 
1.  Moor  v.  Shutter.  E.  T.  1782.  K.  B.    2  Show.  295.  S.   P.  2  Gray  V. 
Deoge.  M.  T.  1670.  K.  B.  T.  Jones,  132;  S.  C.   W.  Jonea,  312.  1 
i^^Sf  Lev- 292.   1  Sid.  463.    Pedro  v.  Barrett.  E.  T.  1730.  K.  B.  1  Ld. 

JjJlUJi;  Raym.  81.  Saville  v.  Roberts.  E.  T.  1688.  K.  B.  5  Mod.  394. 
lice  may  Case  for  a  malicious  prosecution  of  an  information  in  the  name  of  A.  B., 
employ  to  for  ill  words  and  a  battery,  for  which  the  party  was  acquitted.  After  verdict 
compass  its  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment  that  the  action  could  not 
.  •▼>l.d«ii*Mbe  sustained  because  it  was  n6t  an  indictment  but  an  information.  It  ww 
jMMDt  par  ru*e<J>  however,  that  it  does  lie;  and  judgment  was  given  for  the  plaintiff. 
NM  wheth*ny  house,  qtiblo,  conch-house,  out  house,  warehouse,  office,  shop,  mill,  malt  house,  hop- 
er  in  the  oast,  barn,  or  grannry,  or  any  building  or  erection  used  in  carrying  on  any  trade  or  mami* 
abape  of  in  future;  or  any  machinery  emp'oyed  in  any  manufacture*,  or  fbr  sinking,  draining  or  work- 
diet  moot  or  m?  any  m'ne:  or  "ny  «taith\  building,  or  erection  used  in  conducting  the  business  of  war 
ioforma  nine;  or  any  bridge,  waggon  way,  or  trunk;  every  Mich  offender  shall  suffer  death  as  a  fef- 
tion;  on*  8*  8.     'f  °   person  set  fire  to,  or  in  anywise  destroy  any  ship  or  vessel,  whether  the 

..same  be  complete  or  in  an  unfinished  slate,  or  set  fire  to,  cast  away,  or  in  anywise  destroy 
any  ship  or  vessel,  with  intent  to  prejudice  the  owner  or  underwriter,  or  injure  any   goods 
,on  boara*  the  same,  every  such  offender  shall  suffer  death  as  a  felon,  s.  9.  Damaging  a  ship 
or  vessel  otherwise  than  by  fire  subjects  the  offender  to  transportation  for  seven  jeers,  or 
imprisonment,  with  or  without  whipping  for  two  years.  Exhibiting  false  signals  to  a  vessel, 
to  bring  her  into  danger,  or  to  do  any  thing  tending  to  destroy  a  vessel   in  distress,  or  to 
jnjure  any  vessel  or  her  cargo  wrecked  or  stranded,  or  to  (under  any   person   endeavouring 
to  save  his  life  from  such  vosssel,  subjects  tho  off«nder  totho  punishment  ol  death  as  a  felon. 
~*'u      i!  *"     ^  *  Peraon  nroak  down  any  sea-bank,  or  the  bank  of  any  river,  canal,  or  marsh, 
.whereby  lands  are  overflowed,  damaged  or  endangered;  or  destroy  any  lock,  sluice,  flood- 
gate or  other  work,  or  any  navigable  river  or  canal;  every  such  offender   shall  be  guilty  of 
felony,  subject  to  transportation  for  life,  or  not  less  than  seven  years,  or  to  imprisonment, 
.with  or  without  whipping,  for  not  exceeding  four   years.     If  a  person  remove  any  pile,  or 
.oilier  material  used  for  securing  any  sea-bank,  or  the  bank  of  any  river,   canal,,  or  marsfc 
.or  Open  any  floodgate,  or  do  any  injury  to  a  navigable  river  or  canal,  with  intent  to  obstruct 
the  Carrying  on,  completing,  or  maintaining  the  navigation;  overy  such  offender  shall  be  lia- 
ble to, transportation  for  seven  years,  or  imprisonment,   with  or  without  whipping,  for  not 
exceeding  two  years,  s.  12.     Persons  destroying  or  injuring  any  public  bridge,  so  aa  to 
gender  it  dangerous  or  iinpassable,  are  subject  to  transportation  lor  life,  or  not  less  than  sev- 
en years,  or  to  impnaonmont,  wiih  or  without  whipping,  for  not  more  than  four  years,  a. 
J3.     If   any  person  destroy  or  injure  any  turnpike  gate,  or  anv  wall,  chain,  rail,  post,  barr 
or  fence;  or  any  house  or  weighing  engine  connected  therewith,"  he  is  guilty  of  a  midetneaa- 

•     '  ■ —  ■    ■ 

An  action  on  the  case  lies  against  any  nerson  who  malicmnely  and  wi'boat  peace- 
able cause  proaecote*  another,  and  exposes  him  to  injury,  either  in  his  person,  property, 
.or  reputation.  The  modern  proceedings  for  a  mat.  pro$.  bear  a  strong  analogy  to  the  an- 
cient and  more  obseete  actions  f  .r  a  conspiracy;  hence  i«  is  frequently  designated  an  ae- 
,tt»n  on  the  case  m  the  n.ture  of  a  conspirac>  ;  Cro.  Eli*  701 ;  Cro.  Car.  2SS.  Bat  the 
"KSfclfc  lhe  .anc,ent.  rem**y  re  narrow  and  confined  when  compared  with  those  on 
£m  I.  .!•  Tk  BCtlnn  °5  lhe  caw>  of  a  maL  *>™-  ••  founded;  see  1  £anod.  M8.  to 
S«L  nf  ?  Jii.  •  .k  aCl,°n  f°r  \con"P'"">y  having  been  framed  according  to  tho  precise 
«™ 1 J.™  regWler'  whote  Vlmtt* '  h  *»-  »<*  9r««»»*  «•  transgrlai,  liee  only  in 

raTbaK^  Jftyf"  «-*  •"—■ or  ***!• 

r»»m  -c  .k*  „: .      3    * ^     .  J  ne  acl,on  on  the  case  for  a  mal,  pro$.  varies  aa 

.     And  il^LZ^ZT,?'"  ?  e"ch  P?r,icnl"  Jtrievanc.  a,,,  require;  «.  li.  Bajm.  «7i. 

tTtu\  «i,„.,r^  a,c<>Tej;  wbic]j  import. .ocf.n.cq.iu.i of  thferim.  charged. 
(ror  the  mine  cr  me;  see  1  Gilb.  199.     Bat  in  an  illegal  action  on  ibe  caw    for  a  raalicioat 

0.ir.r.y.  it,    Whe  A  heiHC'r/!?T"nCM  ?hitb  Preclqd« ^h9  ^ability  of  -ch™  a.1 

.        .  nulicioa^ro^Mo"  CXLEX  ' o.t  ^ST^iSS^X^SSi 
.charge,  and  which  met  hnvo  terminmed  in  favonr  "f  the  p  a  ntiif     2„dl»    v£\Z2?f 

^ttShb   the*  mna  'h... 15"  PTuPertJ'  hy,  "I"68'     The"  fonr  «i"««n«.«e».  M 
."•"■^•"Mow.  iMjr  mnat  bo  Hated  on  th*  leeord,  and  provW  on  tho  trial. 
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*,  Jo*es  t.  GwYFfW.  H-  T.  1712.  K.  B.  Jones  v.  Gwynw.  M.  T.   1798.  K.    t  414  ] 

B.  10  Mod.  148.  214.  Gilb.  185.  S.  P.  Hockin  v.  Matthew.  1  Sid.  462. 
S.  P.  Saville  r.  Roberts.  E.  T.  1698.  K.  B.  1  Ld.  Raym.  374;  S.  C. 
1  Salk.  13.  3  Id.  16.  Jones  v.  Saville.  E.  T.  1698.  K.  B.  Salk.  13;  S. 

C.  Garth.  416;  S.  C.  Ld.  Raym.  374.  Smith  v.  Hixon.  T.  T.  1734.  K. 
B.  2  Stra.  977;  S.  C.  Ca.  Temp.  Hard.  54. 

This  was  an  action  upon  the  case  for  falsely  and  maliciously  indicting  a£j\'?Jrtx 
man  for  using  the  trade  of  a  badger,  without  a  licence  to  do  it.     The  question  jzj^^ 

Our,  punldiable  with  transportation,  fine,  imprisonment,  or  both.  a.  14.     To  destroy  the 
dam  of  any  fish  pond,  or  any  water  which  is  private  properly,  or  in  which  there  is  any  pri- 
vate right  of  fishery,  with  intent  to  destroy  the  fish;  or  to  put  any  lime  or  other  noxious  ma- 
terial in  any  pond  or  water,  with  similar  intent;  or  to  destroy  the  dam  of  any   mill-pond; 
•  subjects  the  offender  to  transportation  for  seven  yenrs  or  to  imprisonment,  with  or  without 
whipping,  for  two  years,  s.  15.   If  a  person  maliciously  set  fire  to  any  stack  of  corn,  grain, 
pulse,  straw,  hay  or  wood,  he  is  guilty  of  felony,  pnnishablo,  with  do  nth;  and  if  he  set  (ire 
to  any  crop  of  corn,  grain  or  pulse  whother  standing  or  cut  down;  or  to  any  part  of  a  wood, 
coppice,  or  plantation  of  trees;  or  to  any  heath,  gro.se,  furze,  or  fern,  he  is  subject  to  trans- 
portation for  seven  years,  or  to  imprisonment,  with  or  without  whipping,  for  not  more  than 
four  years,  s.  17.     By  sec.  18th,  persons  maliciously  cutting  or  destroying  any  hop-binds 
growing,  or  poles  in  any  plantation  of  bops,  are  liable  to  transportation  for  life  or  to  impris- 
onment, with  or  without  whipping,  for  no*  more  than  four  years.  If  a  person  maliciously  cat, 
break,  bark,  root  up,  or  otherwise  destroy  or  damnge  ihe  whole,  or  any  part  of  any  tree,  sap- 
ling, shrab  or   underwood,  growing  in  any  park,  pleasure  ground,  garden,  orchard,  or  nve- 
Ane,  or  in  any  around  belonging  to  any  dwelling  house;  every  such  offender,  in  case   the 
amount  of  the  injury  done  exceed  the  sum  of  11.,  shall  be  guilty  of  felony,  subject  to  trans- 
portation for  seven   years,  or  to  imprisonment,  with  or  without  whipping,  for   two  year.*. 
And  persons  are  made  liable  to  the  same  punishment,  who  injure,  in  like  manner,  any  tree, 
shrub,  fcc.  growing  in  any  other  situation  than  that  described,  above  the  value  of  !%l.  s.  19. 
If  a  person  injure,   in  like  manner,  any  tree,  sapling,  shrab,  or  underwood,   wheresoev- 
er growing,  the  injury  done  being  to  the  amount  of  1*.,  he  shall,  on  conviction  before  a 
justice  of  the  peace,  for  the  first  offence,  pay  oxer  and  above  the   amount  of  the  injary 
done,  any  sum  not  exceeding  5/.;   for  a  second  offence,  be  committed  to  hard  labour,  for 
not  exceeding  twelve  calendar  months;  and  if  such  second  conviction  be  before  two  justi- 
ces, tney  may  order  the  offender  to  be  once  or  twice  poblicly  or  privately  whipped,  after 
(he   expiration  of  fonr  days  from  the  time  of  sack  conviction;  for  a  third -offence,  the  of- 
fender nay  be  transported  for  seven  years,  or  imprisoned,  with  or  without  whipping,   for 
-  tiro  years,  s.  29.     Persons  maliciously  destroying  or  injuring,  with  intent  to  destroy,  any 
plant,  root,  fruit,  or  vegetable  produc  ion,  growing  in  any  garden,  orchard,  nursery-groana, 
hot-house,  green-bouse,  may,  on  convicti  n  before  a  justice  of  the  peace,  be  imprisoned^ 
with  or  without  bard  labour,  for  any  term  not  exceeding  six  calendar  months,  or  else  pay 
over  and  above  the  amount  of  the  injary  done   any  sum  not  exceeding  20/. ;  on  a  second 
conviction,  it  is  felony,  subject  to  transportation  for  seven  years,  or  imprisonment  for  two 
years,  a.  21.     If  any  person  destroy  or  damage,   with  intent  to  destroy,   any  cultivated 
root  or  plant,  used  for  the  food  of  man  or  beast,  or  for  medicine,  distilling,  or  dyeing;  or 
Tor,  or  in  the  coarse  of  any  manufacture,  and  growing  in  any  land,  open  or  enclosed,  not 
being  a  garden,  orchard,  or  nnrsery-groond;  every  sack  offender,  being  convicted  before  a 
justice  of  the  peace,  shall  be  committed,  to  or  without  hard  laboo",  for  not  exceeding  ooe 
calendar  month,  or  e'se  pay,  over  and  above  the  amount  of  the  injary,  any  sum  not  ex- 
ceeding 20s.     Persons  convicted  a  second  time,  may  be  imprisoned,  with  or  without  herd 
labour,  for  not  exceeding  six  calendar  months;  and  if  tbe  second  conviction  be  before  twp 
magistrate*,  public  or  private  whipping  may  be  ordered,  s.  22.      Persons  maliciously  de- 
stroying or  damaging  any  fence,  wall,  stile,  or  gate,  shall  for  a  first  offence  p  iy,  over  and 
above  the  amount  of  the  injary  done,  any  sum  not  exceeding  5/. ;  for  a  second  offence, 
be   committed  to  hard  labour  for  any  term  not  exceeding  twelve  calen  'ar  months;  and  if 
such  subsequent  conviction  take  place  before  two  justices,  once  or  twice  public  or  private 
whipping  may  be  added,  a.  23.     The  7  and  8  Geo.  4.  c.  80.  a.  24.  concludes  with  a  gen- 
oral  provision,  by  enacting,  that  if  any  person  wilfully  or  maliciously  commit  any  dam- 
age, injury,  or  spoil,  to  or  up  >n  any  real  or  personal  property,  either  of  a  public  or  pri- 
vate nature,  for  which  no  remedy  or  punishment  n  before  provided,   every  such   person 
shall  pay  such  sum  of  money,  as  shall  appear  to  the  justice*  to  be  a  reasonable  compensa- 
tion for  the  damage,  injury,  or  spoil  so  committed,  not  exceeding  the  sum  of  51.,  and,  on 
default  of  payment,   together  with  costs,  the  offender  may  he  committed,   to  or  without 
hard  labour,   for  not  exceeding  two  calendar   months.      Bat  this  provision  does  not  apply 
'where  the  party  trespassing  acted  under  a  fair  and  reasonable  supposition   that  he  had  a 
right  to  do  the  act  complained  of;    nor  to  any  trespass,    not  being  wilful  nnd  malicious, 
committed  in  banting,  fishing,   or  in  the  pursuit  ot  game.      The  7  and  8  Geo.  4.  has  not 
repealed  the  6  Geo.  1.  e.  28.  a.  11.  which  enacts,   that  if  any  person  wilfully  and  rnalj* 
etously  tour,  spoil,  cut*  burn,  or  deface  the  garments  or  clothes  of  any  one  passing  in  the 
^tblie  streets  or  highways,  he  b  gailty  of  felony,  and  shall  bo  transported  for  seven  years. 


m  KAL1CIOUS  PROSECUTION.— ^c^*>V. 

[  415  I  wm,  whether  an  action  would  He  for  false!/  and  maliciously  indicting  a 
accusations  for  a  matter  nojt  indictable,  nor  yet  containing  scandal?  The  Court  inclined 
aD.eT°1y .  to  the  opinion  that  it  would  not,  and  the  law  stood  thus:  vi?.  that  a  false  and 
tToecarion  W^iou*  indictment  for  a  matter  not  indictable,  yet  containing  scandal,  is 
«   actionable;  but  that  if  it  be  neither  indictable  nor  scandalous,  it  is  apt  action- 


able; see  Raym.  35;  2  Sid.  IG2;  Salk.  13;  and,  that  if  it  were  lor  a  (natter 
indictable,  though  it  did  not  import  scandal,  it  js  actionable. 
Or,«eac*o  3.     Ward  v.  Evans.  M.  T.  1668.  K  B.  1  Com.  19?. 

akg  p—cec      It  was  resolved  that  conducting  proceedings  vexatiously  was  a  grpund  of  ac- 
^"a"  v6xa  tion  for  a  malicious  prosecution. 

uonaly;  4      DaW  y  Swatne,  M.  T.  1668.  JL  B.  1  Mod.  4. 

Or,  for  out  A.n  *ct>°n  uoon  lhe  c***  wa§  brought  against  one  for  suing  the  plaintiff  in 
Jawing  a  flncito  de&t/i  for  600/. ,  and  falsely  and  maliciously  affirming  to  the  bailiff  of 
party  in  a  Westminster  that  he  did  owe  htm  600/.;  whereby  the  plaintiff  was  outlawed; 
eoaaty  a  (be  Court  seemed  to  think  it  sustainable,  even  though  it  be  done  in  a  counl/ 
where  he  ia  wne)re  the  plaintiff  was  not  known. 

act  known;-      ArfOV      E  T   16n    c    p    2  Mod.  306;  S.  P.  Gvhv  r.  Joiru.  E.  T. 
7  416  -j  1677.  C.  P.  Id.  306.  n. 

Or,  indict  '  The  defendant  was  indicted  for  a  common  trespass,  and  acquitted;  anjd  now 
ingfor  a  brought  an  action  for  a  mal.  pros.  The  Court  said,  the  action  will  lie  forth& 
summon  charges  and  expences  in  defending  the  prosecution,  which  the  acquittal  proves 
Jretp**;  t0  be  false,  and  the  indicting  him  proves  to  be  malicious;  for  if  he  had  in- 
tended anything  for  his  own  benefit  or  recompence,  he  might  have  brought  a 
civil  action. 

6.  Chambers  v.  Robinson.  H.  T.  1725.  K.  B.  1  Stra.  691 ;  S.  C.  FeJ.  46. 
2  Mod.  306.  n.  S.  P.  Pipfbt  v.  Hbarn.  £.  T.  1822.  JL  B.  *  D.  &.  R. 
266;  S.  C  5B.  &  A.  634. 

'indiet         In  an  action  for  a  malicious  prosecution  of  an  indictment  for  perjury.     |t 

meat  appeared  the  perjury  was  ill-assigned,  so  that  the  now  plaintiff  cquM  notjiajp 

which  ii     heen  convicted.     The  Court  held  the  action  lay,  though  it  was  a  faujjfcy  jo* 

p*4  and  an  diciment,  relying  upon  the  .case  of  Jones  y.  Gwynn,  where  the  distinction  in 

^ttrtaiiublc-gaiit.  13,  wa„  denied,  and  held  by  the  whole  court  that  the  action  would  lie 

though  the  indictment  was  bad;  a  bad  indictment  serving  all  the  purpose* of 

malice,  by  putting  the  party  to  ey pence  and  exposing  him;  but  it  aerye?  no 

purpose  of  justice  in  bringing  the  party  to  punishment,  if  he  he  guilty. 

7.  Wuacs  w..  Fenth am.  E.  T,  H9 1 .  K.  B.  4  T.  R.  247.    Jokes  v.  tinnw. 

Gite.  185. 
*|f  nff"  Action  for  a  malicious  prosecution.  It  appeared  that  the  defendant  fad  in- 
icqniued'  dieted  the  defendant,  as  constable,  for  having  permitted  a  prisoner  to  eecane 
snpoa  a  de  out  of  (its  custody;  upon  which  indictment  he  had  been  acquitted,  because Jfye 
ieet  in  the  was  a  headborough,  and  not  a  constable.  It  was  objected  by  the  defendant's 
indictment,  counsel,  th.it  this  action  could  not  be  maintained,  because  the  plaintiff  had  not 
wjll  wwtain^p^  aCqUitte(]  on  the  merits;  and  Lord  Kenynn  nonsuited  the  plaintiff.  On 
forVmal  lotion  to  set  it  aside  and  have  a  new  trial,  the  Court  made  the  .rule  absolute. 
pros.  8.     Hocknrt  v.  Matthews.  T.  T.  1669.  K.  B.  1  Vent.  86. 

So  seen  an  An  action  upon  the  case  was  brought  for  maliciously  impleading,  uad&wt- 
action  lies  jng  the  plaintiff  to  be  excommunicated  in  the  Ecclesiastical  court,  whereby  *Ve 
for  causing  wag  taken  upon  an  excom.  cap.  and  imprisoned,  until  he  got  himself  absolved. 
to\S  «      The  Court  6ave  judgment  for  the  plaintiff. 

ted  in  the    ^*n'ls  act  wa>  0CCM»ftnc5d  by  the  behavior  of  certain  weavers,  and  others,  who,  upon  the 

Ecclesiaaii   'ntroa>oc  ion    of  some  Indian  fashions   which  they  supposed  would  be  prejudicial  to  itietr 

oal  Conrt*    °wn  mil,iufaciiire,   niade  it  their  practice  to  deface  them,   either  by  <>p*n  outrage,    or  by 

'  .privily  catting  or  casting  nquafor.is  upon  (hem  in  ihe  streets.     To  cons  itote  the.oflTence,  u 

is  necessary  that  the  assault  shoold  be  made,  l$t.  in  a  public  street  or  highway;  tnd\j.  that 

H  be  made  wilfully  and  maliciously;  Srtlly.    that  i'  be  made  with  intent  ot  to  tear.*  spoil, 

'born,  or  deface  the  clothes  of  the  person  against  whom  it  is  directed;  an  1  4chly.  that  sacs 

leaiing,  spoiling,  catting,  horning,  or  defacing,  be  actually  effected;  Xreach,  fill. 

*  Or  for  sning  doable  e&ecntions,  if  the  party  know  the  firet  execqtipnwaa  tervpd;  ^p/a- 
'terer  v.  Freeman,  Hob;  205 JgQ6;  1  Bro.  12. 


MAli&dtf S  PftOSECtJTlOK—  ffheh  mtlctinabU.  4*6 

"i.     Else*  v.  SftiTH.  it.  1*.  182*2.   K.  B.  I  D.  $  R.  97;  S.  C.  2  Chit.  Rep. 

304.  Or,  proettt 

It  was  resrtlre'd,  that  an  action  lies  for  falsely,  maliciously,  and  without  any  *n?A£!? A 
probable  cause,  procuring  the  warrant  of  a  justice  to  search  the  premises,  and  JjjJlLlJJJi 
apprehend  the  person  of  A.  on  suspicion  of  felony,  and  thereby  causing  his  against  th« 
premises  to  be  searched,  and  his  person  imprisoned.  per***;* 

10,     Boot  v.  Coofea.  M.  T.  1786.  K.  B.  I  T.  R.  535.  .  1  41*  1 

Actiort  of  trespass  against  art  officer  of  excise,  for  entering,  under  a  war-  Or  to 
rant  of  two  commissioners,  founded  on  the  10  Geo.  t .  c.  10.  into  the  plaintiff1  a  J*arct  ** 
hbtlse,  tb  search  for  concealed   goods.     The  Court  held  that  the  defendants  JjJTJi^ 
werri  not  trespassers,  even  though  they  found  nothing  In  the  plaintiff's  house,  jjj. 
the*  act  itself  being  legal;  but  that  the  only  remedy  was  by  an  action  on  the 
c*b6,  for  obtaining  dr  executing  the  warrant  from  bad  motives. 
II.     Blown  v.  Chapman.  T.  T.  1763.  K.  B.  3  Burr.  1418;  S.  C.  Wra.  Bl. 

427. 

firfor,  from  the  Common*  Pleas.     This  was  an  action  on  the  case,  for  ma-  Or,  for  m 
liclouSly  suing  dut  a  commission  of  bankruptcy.  iog  <flft  ft 

Lord  Mansfield,  C.  J.     This  case  is  too  clear  to  bear  any  argument.  There  "wl"**1*    , 
is  no  clause  to  take  away  the  jurisdiction  of  fhe  common  law;  no  clause  that  JjJJ^™* 
a  fhah  shall  not  receive  mora  damage  than  200/.     What  became  of  the  sub-j^^pi 
ject  from  the  24th  of  Henry  VIII.  to  the  5th  of  Queen  Anne,  if  he  had  no  cy. 
other  remedy  than  what  arose  from  this  specific  provision  ? — Judgment  affirm- 
fid. 

11     CttAPtf  an  v.  PicfcEnsaiLL.  T.  T.  1702.  K.  B.  2  WPs.  145. 

Case  for  falsely  and  maliciously  suing  out  a  comnvs.^on  of  bankruptcy,  Althoagh 
*nttch  was  afterwards  superseded.     Lord  Chief  Justice.  The  general  grounds  l\f  c®mm1jj' 
of  (tils  action  are,  that  the  commission  was  falsely  and  maliciously  sued  •  out»  J^J-I?  !|i 
t&at  the  plaintiff  has  been  greatly  damaged  thereby,  scandalized  upon  record,  ^neJed.t 
and  put  to  great  charges  in  obtaining  a  stiptrsttUns  to  the  commission;  here  is. 
falsehood  and  malice  in  the  defendant,  and  great  wrong  and  damage  done  to 
the"  plaintiff  thereby.     Now,  wherever  there  is  an  injury  done  to  a  man's  pro- 
perty by  a  false  and  malicious  prosecution,  it  is  most  reasonable  he  should 
have  an  action  to  repair  himself;  see  5  Mod.  437,  403;  10  Mod.  218;  12  Mod. 
210.     I  take  theso  to  be  two  leading  cases,  and  it  is  dangerous  to  alter  the* 
law;  see  also  12  Mod.  27.3.     7  Rep.  4  Bulw  r*s  case,  I;  2  Leon;  I  fto.  Abt. 
101;  I  Ven.  86;   I  Sid.  464.     But  it  is  suid,  this  action  was  never  brought; 
and  so  it  was  said  in  Ashby  v.  White:  I  wish  never  to  hear    this  objection; 
again.     This  action  is  for  a  tori:  torU  are  infinitely  various,  net  limited  or  con- 
filled;  for  there  is  nothing  in  nature  but  may  be  an  instrument  of  mischief;  and* 
Ala,  of  suing  out  a  commission  of  bankruptcy  falsely  and  maliciously,  la  of  the- 
ntrtst  Injurious  consequences  in  a  trading  country.     It  ia  further  said,  the  sta- 
ture 5  Geo.  2.  has  given  a  remedy,  and  therefore  this  action  will  not  lie;  but 
we  are  all  of  opinion,  that  in  this  case  the  plaintiff  would  have  been  entitled  to 
this  tetttedy  by  action  at  common  law. 

13.     Turner  v.  Turner.  M.  T.  1818.  N.  P.  Gow.  20.  [  418  | 

Hits*  was  an  action  for  a  conspiracy,  in  issuing  a  commission  of  lunacy  to  So,  for  mm 
inquire  of  the  plaintiff's  sanfty,  which  was  afterwards  superseded.     A  wit-  int »  eom 
ne**  calfed  on  the  part  of  the  plaintiff  proved  that,  about  the  time  the  commie-  JJJJJJJ? 
aion  was  issued,  the  plaintiff  waa  seized  with  a  fit  of  illness,  which  was  fol-    ^^* 
lowed  by  a'depression  of  spirits,  and  that  his  medical  attendants  considered  It 
necessary  to  place  him  under  the  care  of  keepers. 

Dallas,  Ch.  J.  In  this  case  any  inference  of  malice  ia  efrcluded^  and  a 
pfrftraMe  cause  is  proved;  the  course  of  things  is,  therefare,  inverted.  If  the 
plaintiff  had  proved  a  total  want  of  probable  cause,  malice  might  be  implied; 
but  here  no  want  of  probable  cause  is  shown.  I  think  the  plaintiff  must  be- 
nonsuited. 

*  Provided  the  chirge  be  wilfoUj  false;  Cohen  v.  Mo-jpro,  6  D.  fc  R.  8. 
\  To  prove  that  the  commission  has  been  superseded,  ihn  writ  of  supersedeas  under  the- 
{reft  Voat  niftst  be  JtMuced;  PajAttr  **rs*ter,  Ifcampto  58. 


sot  Malicious  prosecution.-^™/*. 

14.     Purcrl  v.  Macnamara.  E.  T.  1808.  K.8  9  East,  361. 
'The  Action  for  a  malicious  prosecution  against  the  defendant,  for  having  induct-* 

grounds  of  ^  lne  plaintiff  for  perjury,  assigning  the  perjury  on  an  affidavit  made  by  the 
f  r  a^ll  P'**01*0*  swearing  to  words  uttered  by  the  defendant.     The  proof  on  the  part 
cioae  prose  °f  tne  plaintiff,  in  addition  to  the  fdrmal  proof  of  the  record  of  acquittal  was, 
nation  art  that,  after  the  indictment  found  was  ready  for  trial,  the  prosecutor  (the  present 
the  malice  defendant)  was  called,  and  did  not  appear;  on  which  the  verdict  of  acquittal 
•of  the  do    passed,  without  proceeding  to  give  any  further  evidence  of  malice  than  what, 
Iherejt'  **  '*  was  contena®d  arose  from  the  absence  of  any  proof  of  probable  cause.  But 
iprewi  or  im  Lot®*   Ellenborough,  Ch.  J.,  who  tried  the  cause,  thought  that  this  was  not 
plied;         sufficient  to  support  the  action,  without  evideuce  of  express  malice,  or  at  least 
of  circumstances  evincing  such  entire  want  of  probable  cause  from  whence 
malice  was  to  be  presumed;  and  therefore  he  nonsuited  the  plaintiff;  and  the 
Court  refused  to  set  it  aside. 

15,     Farmer  v.  Darling.  H.  T.  1767.  K.  B.  4  Burr.  1794.     Arbuckle  v. 

Taylor.  3  Dow.  160.  Brooks  v.  Warwick.  T.T.  1818.  N.  P.  2  Stark. 

And  the  389.  Bough  v.  Killingworth.  M.  T.  2701.  K.  B.  4  Mod.  14.  Anon. 

want  of  M.  T.  1703.  K.  B.  6  Id.  25,  Anon.  M.  T.  1703.  K.  B.  6  Id.  73.  Knight 

probable  v#  German.  Cro.  Eliz.  79. 

*MUo;  It  was  held  that  the  ground  on  which  the  action  was  sustainable,  was  the' 

At  an  in  in  want  °^  probable  cause . 

ry  eesuin  16-     Btner  v.  Moorr.  M,  T.  1813.  K.  B.  5  Taunt.  1817. 

ed  by  the  *  In  an  action  for  maliciously  indicting  for  an  assault,  the  plaintiff  gave  nor 
plaintiff  by  other  evidence  than  the  bill  returned  "not  found,'9  and  was  thereupon  noo- 
reaeon  of    gUited;  the  Court  refused  to  set  aside  the  nonsuit. 

doo?proie      Mans.fie,d>  Ch.  J-     l  feel  a  difficulty  to  understand  how  the  plaintiff  could 
cation.        recover  in  the  present  action,  whereby  he  could  recover  no  damages,  because 
(  419  I  he  clearly  has  not  proved  that  he  has  sustained  any.     lean  understand  the 
ground  upon  which  an  action  shall  de  maintained  for  an  indictment  which  con- 
tains scandal;  but  this  contains  none,  nor  does  any  danger  of  imprisonment 
result  from  it;  this  bill  was  a  piece  of  mere  waste  paper.     AH  the  cases  in 
Buller's  N.  P.  13.  are  directly  against  this  action,  for  the  author  speaks  of 
putting  the  plaintiff  to  expense,  and  affecting  his  good  fame,  neither  of  which 
could  he  done  here.     If  this  action  could  be  maintained,  every  bill  which  the 
grand  jury  threw  out,  would  be  the  ground  of  an  action,     'the  judge,  to  a 
might  certify  in  this  cause  against  the  costs,  if  the  damages  had"  been  under 
In  this  a«    40*. 

tiontbe  Johnstone  v.  Sujton.  M.  T.  1786.  K.  B.  1  T.  R.  545.  S.  P.  Covdell  v, 
qaettiun  of  London.  M.  T.  1788.  K.  B.  Id.  420.  S.  P.  Freeman  v.  Abell.  1823. 
cawe.fca  N.  P.  1  C.  &  P.  138   Davis  v.  Hardt.  ft.  T.  1827.  K.  B.  6  B.  &  C.  225. 

mixed  pro  ^  ^nr'     f^nc  question  of  probable  cause  is  a  mixed  proportion  of  law  and 

portion  of  foct.  Whether  the  circumstances  alleged  to  show  it  probable  or  not  proba- 
ta* and  ble,  are  true  and  existed,  is  a  matter  of  fact;  but  whether,  supposing  them 
fat.  true,  they  amount  to  a  probable  cause,  is  a  question  of  law;  and  upon  thisdis-' 

tinction  proceeded  the  ease  of  Reynolds  v.  Kennedy,  1  Wils.  232. 
^ii*!!*0?-    18-     Anon-  M'  T-  1703-  K-  B-  6  Mod-  7~-  s-  p-  Waterhousb  v.  Bowm. 

forVonnd  Cro-  Jac-   133i  Cro-  E,iz-  836- 

learty  bring     The  Court  held,  that  let  a  prosecution  be  ever  so  maliciously  carried  on, 

in*  a  civil  yet  if  there  be  probable  cause  or  ground  for  it,  an  action  for  malicious  prose-' 
•Wit  unlets  cution  will  not  lie. 

j£p^™eaJ  19.     Purton  v.  KtoNNOR.  H.  f .  1798.  C.  P.  I  B.  &  P.  205. 

shown.  .•  Case  to  recover  damages  sustained  by  the  plaintiff  in  defending  a  vexatious' 

Hence  it  ejectment  brought  against  him  by  the  defendant,  in  which  the  nominal  plaintiff 
cannot  be  had  been  non  prossed.  General  demurrer  to  the  declaration,  and  joinder; 
swtained  the  Court  expressing  themselves  clearly  of  opinion,  on  the  authority  of  Sa- 
fer bringing  ville  v.  Roberts,  1  Salk.  14.  that  such  an  action  was  not  maintainable. 

ei^ment"      5cc  Co'  LitL  l61'  «>'  BM-  #-  P    ,3« 

oTiiidV  *°-     Harwood  v.  Parrott.  M.  T.  1702.  It.  B.  7  Mod.  104. 

iag  a  party     Action  on  the  case  was  brought  by  husband  and  wife-  for  maliciously  rhdict* 


tfAUCIOUS  PROSECUTION.— Whm  smtoinabU.  59T 


the  same,  and  that  the  husband  was  put  to  great  charge.     It  was  held,  as  to   f  ^q  i 
tfhe  first  county  to  be  no  scandal  to  be  guilty  of  trespass;  and  the  Court,  as  to  L 


the  second  count,  inclined,  that  the  husband  alone  ought  to  have  brought  the 
action,  for  he  alone  could  be  put  to  the  charge. 

21.  Goddard  v.  Smith.  M.  T.  1704.  K.  B.  1  Salk.  20. 
Case  for  a  false  and*  malicious  indictment  for  barratry,  whereby  the  plaintiff  Or, 

was  Ugitimo  modo  acquielatus;  and  upon  the  trial  it  appeared  he  was  acquitted  a  nolkpr* 
rio  otherwise  than  by  entry  of  a  nolle  prosequi.     The  Court  held  this  evidence  »«•*•*•  «•  •»> 
did  not  support  the  declaration;  for  the  nolle  prosequi  is  a  discharge  as  to  the1*"1^' 
indictment,  but  is  no  acquittal  of  the  crime.     And  the  Chief  Justice  doubted 
as  to  the  latter  matter,  and  was  of  opinion  that  the  crown,  notwithstanding  the- 
mile  prosequi,  might  award  new  process  upon  the  same  indictment. 

22.  Barwis  v.  Keppel.  T.  T.  1766.  K.  B.  2  Wils.  314. 

Action  upon  the  case,  wherein  the  plaintiff  declared  that  the  defendant,  af0    f       . 
the  time,  &c.  was  an  officer,  viz.  the  second  major  in  the  first  regiment  of ^^  a 
guards,  and  as  such,  in  the  absence  of  all  the  superior  officers  of  the  said  re-Mrjeaiit  of 
giment,  had  the  command,  government,  ordering,  and  direction  of  all  the  in-  the  guards 
ferior  officers  and  soldiers  of  the  second  battalion  of  the  said  regiment;  and  to  a 


the  plaintiff  was  then  and  there  an  inferior  officer  called  a  serjeant,  and  doing  J°B  ■•* 
duty  in  the  capacity  of  a  serjeant  in  the  said  second  battalion,  and  always,  dur-  ier* 
ing  his  continuance  in  the  same  office  and  service  of  a  serjeant,  demeaned 
himself  with  great  prudence,  propriety,  honesty,  and  obedience,  as  well  to-, 
wards  his  superior1  officers  of  the  said  battalion,  as  also  to  the  inferiors  of  the 
said  battalion;  and  by  means  thereof  had  deservedly  acquired  the  good  opin- 
ion, credit,  and  esteem,  as  well  of  all  the  officers  and  soldiers  in  the  said  bat- 
talion, as  also  of  all  other  persons'  to  whom  he  was  known;  and  did  lawfully 
and  honestly  acquire  great  gains,  profits,  and  emoluments  by  his  said  office,  to 
his  comfortable  support;  yet  the  defendant,  well  knowing  the  premises,  but 
contriving,  and  maliciously  intending  to  hurt  and  injure  the  plaintiff,  and  to 
rtiin  him  in  his  character  and  fortune,  and  to  deprive  him  of  the  good  opinion- 
Credit,  and  esteem,  as  well  of  the  officers  and  soldiers  in  and  of  the  said  bat«< 
falion,  as  of  the  said  other  persons  to  whom  he  was  known,  and  to  deprive* 
hfm  of  the  profits,  emoluments,  and  advantages  arising  to  him  from  his  office 
and  station  aforesaid,  on  the -8th  day  of  September,  1761,  wrongfully  and  ma- 
liciously, or  without  any  reasonable  ground  or  cause  Whatsoever  under  the 
false,  malicious,  and  scandalous  pretence,  that  the  plaintiff  had  before  that 
time  behaved  himself  improperly  in  his  said  office  and  station,  and  had  been, 
guilty  of  a  breach  of  orders  in  the  exercise  thereof,  and  that  the  defendant 
might  therefore  suspend  and  remove  him  from  his  said  office  and  station,  the 
defendant  did  then  and  there  suspend  and  remove,  and  cause  the  plaintiff  to 
be  suspended  and  removed  from  his  said  office  and  station  of  a  serjeant,  and 
reduce  him,  and  cause  him  to  be  reduced,  to  the  post  and  station  of  a  common; 
soldier  in  the  said  battalion,  and  wrongfully  and  maliciously  kept  and  continu- 
ed him,  and  caused  him  to  be  kept  and  continued,  so  suspended,  and  removed, 
and  reduced  as  aforesaid  for  a  long  time,  to  wit,  from  thence  until  the  suing    r  *<*<  « 
out  of  the  original  writ  of  the  plaintiff;  by  means  whereof  the  plaintiff  bad,   *•  ■ 

during  all  that  time,  unlawfully,  and  injuriously,  and  under  the  false  and  ma- 
licious intent  aforesaid,  had  been  hindered  and  prevented  from  exercising  his 
said  office  of  a  serjeant,  and  from  his  pay  thereof,  and  had  been  deprived  of 
great  gains,  profits,  and  emoluments,  which  otherwise  would  have  accrued  and) 
tfrisen  to  him  therefrom,  and  is  ff really  lessened  in  the  good  opinion,  credit, 
and  esteem  of  all  the  officers  and  soldiers  in  the  said  battalion,  and  of  the  said 
other  persons  to  whom*  he  was  kcown,  to  the  plaintiff's  damage  of  1,0001. 

*  If  A.  strikos  B.  ami  B.  rourna  tboblotv,  on  which  A.  indicia  B.  for  an  araault,  the  bar* 
facfof  A-  huTiftff  struck  the  first  blow  is  not  sufficient  to  support  an  action  for  a  malioiona 
pBosteutioa;  fiah  v.  Scott,  Peaka,  135. 

T0u  m  ** 
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Per  Cnr.     "By  the  net  of  parliament,  to  punish  mutiny  and  desertion,  ID0 
King's  power  to  make  articles  of  war  is  confined  to  his  own  dominions;  when 
his  army  is  out  of  his  doininons,  he  acts  by  virtue  of  his  prerogative,  and, 
without  the  statute  or  articles  of  war,  and  therefore  you  cannot  argue  upon.. 
either  of  them,  for  they  are  both  to  be  laid  out  of  this  case,  and  flagrante  bellof 
the  common  law  has  never  .interfered  with  the  army,  inter  arm*  siUnt  lege*. 
We  think  (as  at  present  advised)  wo  have  no  jurisdiction  at  all  in  this  case, 
btif  if  the  plaintiff's  counsel  think  proper  to  spenk  more  fully  to  this  matter, 
we  are  willing  to  hear  him.     But  plaintiff,  seeing  the  opinion  of  the  Court 
against  him,  acquiesced,  and  the  judctncnt  was  for  the  defendant. 
23.  Marie*  v.  Tracy.  E.  T.  1704.  N.  P.  6  Mod.  170. 
Ot,  aiafnat     Action  upon  the  case  m  the  nature  of  conspiracy,  wherein  the  plaintiff  de- 
a  joaticeof  c]are(j  that  the  defendants,  per  conspirationtm  inter  eos  habitant,  to  vex  and  op- 
t     P6***.  press  him,  did  pt«f/*/f'  citjusdamwarranti  from  Sir  Simeon  Lovell,  Recorder  of 
tinea  party  London,  wherein  the  plaintiff  was  charged  by  the  oath  oi  oue  A.,  to  hare  a»- 
anlett  ex     saulted  the  said  A   on  the  highway,  with  intent  to  rob' and- murder  him,  arrest 
Mast  ma  I    him,  the  said  plaintiff,  and  carry  him  before  a  justice  of  peace,  who,  exptrsuo- 
*?**•*  be-  sione  of  the  defendants,  refused  to  bail  him,  though  good  bail  were  tendered,. 
inmrn;       an(j  g0  ne  oommitted  him  to  prison,  where  such  and  such  sums  of  money  were 
extorted  from.     But  it  was  said  in  the  whole  declaration  that  it  was  without? 
ptobable  cause.     It  was  moved,  if  it  be  taken  to  be  a  legal  warrant,  there  can. 
be  no  conspiracy  in  taking  up  one  by  legal  warrant,  especially  it  not  being  laid* 
that  the  warrant  was  taken  out  without  probable  cause. 

Holt,  C.  J  ,  upon  this  exception,  wished  them  to  withdraw  a  juror,  for  InV 
held  the  declaration  ill  for  not  alleging  it  to  have  been  without  probable  cause;/ 
and  to  this  the  parties  consented. 
But  in       24-    BuRLEir   v-  Uethuve.  E.  T.  1814.  C.  P.    1   Marsh.    220;  S.  C:   5- 
aaeh  a  case         Taunt.  580.  S.  P.  Morgan  v.  Hughes.  H.  T.  1788.  K.  B.  2  T.  R.  225.- 
itianotiaf     Action   for  a  malicious  prosecution  in  charging  the  plaintiff" with  being  * 
iciont  for    rogue  and  vagabond  in  leaving  his  wife,  whereby  they  became  chargeable  to 
the  plaintiff  tne  parish;  in  consequence  of  which  conviction  the  plaintiff  was  imprisoned 
I  ***   I  for  the  space  of  seven  months  until  he  wis  carried  by  a  writ  of  habeas  corpus 
th     ?W      *°  tne  Court  of  King's  Bench,  and  by  that  Court  released  and  discharged,  and 
lnnocen7of onty  *°r  charging  him  with,  during  that  time,  living  in  adultery;  and  that  btsr 
the  offence  only   child,  a  daughter,  had  constantly  lived  with  him,  and  was  in  fact  living- 
of  which    with  him  at  the  time  of  the  conviction.     The  defendant  objected  that,  though' 
fee  was  con  this  misfit  prove  the  plaintiff  to  be  innocent  of  the  offence  with  which  he  had* 
victod,  b«*been>  oherged,   it  was  no  evidence  of  malice   on  the  part  of  the  defendant.- 
0  IT^e*    There  wight  have  been  sufficient  ground  for  the  conviction,  though  it  rested*, 
from  what  on  ffl'se  testimony.     The  Chief  Buron,  bring  of  the  same  opinion,  and  conatd-- 
paseed  bo    ering  that  the  -43  Geo.  3.  placed  these  actions  on  the  same   footing  as  those 
fore  the       for  malicious  prosecutions,  directed  the  plaintiff  to  be  nonsuited  on  the  author  i« 
magUtrate  ty  of  Purcel  v.  Mncnamara,  <in/e,  518.     A  rule  nisi  had  been  obtained  on  a* 
that  there    former  day  in  this  term  that  the  nonsuit  should  be  set  asido,  and  a  new  trial. 
oForoblble  granted.     But  the  court  discharged  the  rule. 

e^         25.  Rex  v.  Best.  E.  T.    1704.  K.  B.  6  Mod.  138.  S.  P.  War*  t.  Etaicsu . 
Aaaetien  M.  T.    166?.  K.  B.  Com.    190.   Iisherv.  Bristow.  T.  T.  1779.   K. 

for  mail  B,   1  Doug.  2 1 5.  Parker  v.  Langlev.  M.  T.  1688   X.  B.  Gilk.  163. 

eiouproae      jt  was  re8,,lved  by  the  Court,  that  on  action  for  mal.  pros,  cannot  besuppor- 
not  be  pod  te(* l'^  tno  objectionable  proceeding  is  determined.     See  1  Saund.  228. 
ported  tilt  26.  Hewlett  v.  Cruchlet.  M.  T.  1813:  K*  B.  5- Taunt.  277 „ 

tbeobjee  Aotion  for  a  malicious  prosecution.  The  defendant  had  been  the  deputy 
tionable  prothonotary  of  the  Marshalsea  court;  and  the  plaintiff  had  been  for  fourteen 
proceeding  years  the  clerk,  with  unimpeached  character  in  the  business  of  that  office. 
jMleterinw  jhe  defendant  had  been  suspended  from  his  office  on  the  17th  of  February,, 
In  toch  an  '812,  nv  an  or^er  °f  tha#  Court;  and  by  the*same  order  the  plaintiff  was  ap- 
aetion  it  ia  pointed  to  the  same  office  in  his  room.  It  was  a  part  of  the  plaintiff's  dot/,, 
ao  answer  while  be  was  a  clerk,  to  receive  aod  enter  in  an  account  book  certain  fees  that 
that  the  de  Were  paid  for  the  «so  of  the  defendaotift  the  office  mid  account &Mhe»j  Ike 
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blamtiffhad  received  from  the  10th  to  the  17th  of  April,   1812,  and  entered  *»*»* 
in  hit  book,  amongst  others,  seven  several  items  of  receipt  of  small  sums,   »^ed', 
Che  whole  amounting  to  25s.  2d.,  wh-ch  were  in  fact  paid  to  him  by  the  hand  ^hal  h0. 
ofC.   the  servant  of  B.,  for  the  use  of  the  defendant,  as  being  received  of  B.,  did  by  tbs 
and  not  as  being  received  of  C,  so  that  to  appearance,  if  the  facts  were  not  opinion  of 
understood,  he  had  received  from  C.  sums  of  which  he  hod  rendered  no  ac-connael,  if 
count  to  the  defendant.     Upon  the  appo  ntment  of  the  plaintiff,  he  took  away  JJJJJy 
on  the  !7th  of  February,  1812,  from  the  office  of  the  court,  under  an  order  faclf  wlg 
of  one  of  the  judges  of  the  court,  the  book  in  which  these  entries  were  made,  jncorrcet  or 
and  other  books  relating  to  the  business  of  the  Court,  and  refused  to  deliver  the  opinioa 
them  to  the  defendant,or  to  grant  him  any  further  inspection  of  them,  but  ofer-  lll-foimda* 
ed  to  deliver  them  up  to  a  judge  of  the  court,  or  permit  him  to  examine  them, 
sayins,  they   were  necessary  to  the  duties  of  his  office,  and  that  he  had   put 
fhiinTnto  the  hands  of  his  solicitor.    The  defendant,  in  April,  1 8 1 3,  preferred  _ 

at  the  Old  Bailey  seven  indictments  against  the  plaintiff  for  felony  in  embez-   J   «P»  \ 
sling  these  seven  sums,  which  bills  were  found  by  the  grand  jury:  he  did  not 
previously  apprize  the  plaintiff  of  his  intention,  or  of  the  finding  of  the  bills, 
felt  enjoined  secrecy  to  a  witness,  who,  with  the  defendant,  gave   evidence 
before  the  grand  jury,  and  procured  a  warrant  for  the  plaintiff's  apprehension. 
delivered  it  to  an  officer,   with  orders  to  take  the  plaintiff  to  Newgate,  and     . 
himself,  with  another  solicitor,  accompanied  the  officer  to  Islington,  where  the 
plaintiff  resided,  to  search  for  and  apprehend    him,  although  he  might  daily 
have  found  him  at  the  usual  office  hours  performing  the  duties  of  his  oftice. 
He  did  not,  however,  take  the  plaintiff.     An  acquaintance  of  the  plaintiH  ac- 
cidentally happening  to  go  into  the  Press-yard  at  the  Old  Baily,  saw  his  name 
in  the  list  of  the  persons  against   whom  bills  had  been  found,  as  being  to  be 
tried  at  that  session,  on  seven  indictments  for  felony,  and  informed  him  of  it; 
thereupon  he  gave  notice  of  his  intention  to  surrender  and  take  his  trial, 
•Whicb  lie  accordingly  did;  when,  upon  the  trial  of  the  first  indictment,  the 
counsel  for  the  prosecution  in  opening  the  case,  voluntarily  stated,  as  they  were 
instructed  by  the  prosecutor  to  do,  that  the  defendant  had  not  accounted  Tor 
»ic  fees  be  had  received,  but  that  his  conduct  had  been  in  all  other  respect* 
deserving  of  commendation,  and  that  they  were  of  opinion  that  the  prosecu- 
tor had  been  mistaken  in  considering  the  facts  as  constituting  a  case  ot  felony, 
and  declined  giving  anv  evidence;  and,  thereupon,  the  pla  nhff  being  in  liKe 
manner  arraigned,  and  tried  upon  the  other  six  indictments,  and  acquitted,  tne 
€oart  ordered  that  he  should  be  furnished  with  copies  of  the  indictments,     it 
appeared  that  the  defendant,  upon  consulting  with  his  counsel  before  tne  trial, 
bad   resolved  on  taking  this  course,  and  had  deemed  il  prudent  not  to  pursue 
his  design  of  apprehending  the  prisoner  on  the  warrant  obtained,  and  I had  di- 
rected the  officer  to  abstain  from  so  do  ng,  but  had  given  no  intimation  to  the 
plaintiff  of  his  intention,  either  of  refraining  to  apprehend  him,  or  that   ne  was 
convinced  of  his  innocence;  and  the  plaintiff ^ad  expende about J™  « 
his  defence.     The  plaintiff  further  proved  that  he  entered  ™**^\*\™* 
from  time  to  time,  as  they  were  received;  and  that  the  boot iw« ■  nt  all  time* 
accessible  to  the  defendant  until  the  time  of  ^^^x^l^^^^c 
\y  examined  by  him;  and  that  the  defendant  knew  that  thfn(8U'ns^vhlC^n^; 
/aid  to  the  plaintiff  were  brought  by  him  from  on  the  account  oi '  B      Upon 
the  part  o(  the  defendant,  in  order  to  show  .hat  ^l^\lf^h^f^^ 
fortSe  proaecution,  it  was  proved  that  a  ca^e  ^  ^  1«J  ^Jf»*£ 
before  a  barrier  who  was  examined  as  *  wi  "^  «P  ^  }       J.^ 

nngthe  .ndictment:  he,  ^^^JJle  laid  before  him  for  hisopinion, 
to  him  at  the  trial  was  not  the  whole  oi  me  ca*»  ia  r 

but  only  a  part  of  it;  and  that  more  papers  had  been  laid  before  him  and  that 
ami  ewe  bad  be'en  stated.  He  spoke  to  havmg  given  }™°V"™£™£ 
ling,  which  was  not  amused  to  the  case  then  produced;  lha «  Je  J^  Jj 
haS  requested  of  the  defendant's  age  nt  an  amended  case,  and » Je^{  ^jj 
Hu  advised  stated  the  names  of  the  parties,  wnicij 

■&£?Ztt£***+  howwcr> detiscd  »•» wiciroent'  .■■' 
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had  written  some  abbreviations  in  the  margin  of  the  case  produced,  which  w«4 
f  424  |  construed  to  have  that  meaning;  and  had  settled  the  draft  of  an  indictment  jof 
;tbe  felony,  founded  on  the  special  relation  between  the  parties,  which  waa  Af- 
terwards altered  in  the  office  of  the  clerk  of  the  peace  to  a  general  indictment 
.for  embezzlement.  Mansfield,  C  J.,  and  the  jury,  were  of  opinion  that  there" 
was  no  probable  cause;  and  the  jury  found  a  verdict  for  the  plaintiff,  which 

Ahe  Court  refused  to  set  aside. 

.■  i        ■■■-... 

II.  OP  THE  FORM  OP  ACTIONS  AND  PARTIES  TO,  AND  «f 
Whantba  WHAT  COURT  TO  BE  BROUGHT. 

JJJtofi'ro  1-  Reynolds  v.  Kennedt.  M.  T.  1748.  K.  B.  1  Wi!s.  232. 

priaoomaat  Action  upon  the  case  for  a  malicious  prosecution  brought  in  the  King's 
ikocaeck  Bench  in  Ireland.  The  declaration  set  forth  that,  the  defendant,  upon  such 
fandaoMha  *  ^av  nnc*  vear'  w*tn  an  *ntent  to  injure  and  oppress  the  plaintiff  at  such  a 
action  nmt  place  in  the  hold  of  a  certain  ship,  called  the  Unity,  the  property  of  the  plain- 
bo  traapaaa,  tiff,  and  under  the  hatches  of  the  said  ship,  unjustly 'seized  and  detained  sixty- 
bat  where  one  hogsheads  of  brandy,  the  property  of  the  plaintiff,  and  removed  them  into 
.the  act  of  tne  king's  storehouse;  that  the* defendant  exhibited  an  information  against  the 
maittbv*  plaintiff  before  the  suh-comra;ssioncrs  of  Excise,  to  oppress  the  plaintiff,  false* 
one  paraon  v  ana<  maliciously  alleging  that  the  said  sixty-one  hogsheads  of  brandy  were 
la  is  cooaa  brought  into  Cork  in  the  said  ship,  and  were  intended  to  be  carried  away 
qoaooe  of  again  without  due  entry  first  made,  or  payment  of  the  duty;  that  the  sub-corn- 
Jjafonaatioa  missioners  condemned  the  brandy,  but  upon  an  appeal,  they  most  justly  revers- 
™>B*.ln  ed  the  judgment  of  the  sub-commissioners,  and  ordered  the  brandy  to  be  rel- 
ease m  the  etored  to  the  plaintiff,  whereby  the  plainti.Thas  been  put  to  great  costs  and 
proper  ram  damages,  and,  therefore,  brought  tliis  action.  The  defendant  pleaded  not 
#ady.  guilty;  and  the  jury  upon  the  trial  gave  a  verdict  for  the  plaintiff,  and  371/. 

17*.   lOd.  damages.     But  the  Court  of  King's  Bench  in   Ireland  hare  given 
Judgment  that  the  plaint  iff  shall  take  nothing  by  his  bill,  and  that  the  defen- 
dant may  .go  without  day;  that  4s  to  say,  they  have  arrested  the  judgment;  the 
plaintiff  has  brought  a  writ  of  error,  and  the  error  assigned  is,  that  the  King's 
bench  in  Ireland  ought  to  have  given  judgment  for  the  plaintiff  upon  the  ver- 
.dict.     Lee,  JOk  $.     I    shall  first  premise  that,  although  an  action  will  lie  a- 
gaipst  one  for  proceeding  wrongfully  in  an  inferior  court  in  many  cases,  yet, 
.it  is  a  kind  of  action  not  to  be  favoured;  and,  whenever  such  action  is  brought, 
the  express  malico  and  grievance  must  be  laid  in  the  declaration,  and  proved; 
and  it  is  not  enough  to  say  that  the  defendant  brought  an  action  against  thjs 
plaintiff  ex  malilia  el  sine  causa  per  quod  he  put  the  plaintiff  to  great  charges; 
1  Salk.   14,  15;  1  Ld.  Raym.  330,  381;  Holt,  266;  1  Roll.  Abr.  112,  p.  8. 
I  shall  consider  the  declaration  in  two  views;   1st.  The  plaintiff  having  laid  in 
iris  .declaration   that  the  sub-commissioners  condemned  the  goods,   shows  a 
foundation  for  the  defendent's  prosecution  before  them,  so  that  this  part  of  the 
declaration  is  plainly  fib  de  se\  Hob.  226;  6  Mod.  262;   Hard.   195.     And 
2dly.  Although  it  is  laid  that  the  commissioners  of  appeal  most  justly  revers- 
ed the  judgment  of  condemnation  of  the  sub-commissioners,  yet  we  are  all  of 
opinion  that  the  plaintiff  is  not  entitled  to  this  action;  for  we  cannot  infer  from 
the  judgment  of  reversal  of  the  commissioners  of  appeal,   that  the  defendant, 
£  435  ]  the  prosecutor,  was  guilty  of  my  malice,  and  the  judgment  of  the  sub-com- 
missioners has  justified  the  proceed'*^  before  them.     If  an  action  upon  a  false 
premise  be  brought  against  me  in   a  proper  court,   I  cannot  have  an  action 
against  him  that  brought  it,  und  charge  Urn.  whh  it  as  a  fault  directly;    as   if 
the  suit  itself  was  a  wrong  act,  for  executio  y«n,  non  habet  injuriam,  Hob.  266; 
and  the  gist  of  these  sort  of  action*  arises  from  soqio  evil  practice  or  malice  in 
h,inr?  *J}°  SUes.  or  Prosecutes,  Lutw.   1671.     Upon  the  whole,  I  think  the 
plaintiff  himself  has  shown  by  his  declaration  that  the  prosecution  was  not 
malicious;  at  all  events  when  the  injury  is  direct,  and  not  intermediate,   tip 
remedy  is  trespass. furf  not.cas*. 
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ft.'i?OLLA*D  v.  Evans.  E.  T.  1678.  K.  B.  2  Show.  61.  S.  P.  Sublet  v.  Mott.  Whew  aa 

H.  T.  1747.  K.  B.   I  Wi!s.  210.  action  for 

Case  in  nature  of  a  conspiracy.     The  declaration  stated,  that  the  defendants,  ™*  J^°™ 
by  combination  and  conspiracy  &c.,did  procure  the  plaintiff  to  be  causelessly  j,  brongbta 
Indicted  of  $c.     The  defendants  were,  all  found  not  guilty,  except   Evans,  gainst  two 
against  whom  there  was  a  verdict.     It  was  moved  in  arrest  of  judgment,  that  or  mora  do 
Upon  this  record  it  appears  the  declaration  is  false;  for  a  conspiracy  cannot  be  feodaiitt,  al 
in  or  by  one,  but  between  two  at  the  least;  and   Fitzherbert  was  cited  for  it;  """YJ1  * 
but  it  was  answered  and  resolved  by  the  Court,  that  in  a  writ  of  conspiracy  it  is  be^Haiad 
true,  see  Fitz.    N.  B.    114.:  2  Bulst.271;   1  Saund.  230;  Cro.   El  z.   78 1 ;  in  the  dee 
Jones,  94;  Cro.  Jac.   33;  but  in  an  action  of  the  case  it  is   otherwise;  and  laratioo, 
though  this  be  like  the  other,  yet  it  is  not  the  same.     And   this  diversity  has  and  a  vor 
been  often  allowed  in  this  cburt :  as  likewise,  that  in  a  writ  of  conspiracy  it  must  £'et  ^e     ' 
be  alleged  that  the  party  was  legUimo  modo  ac quiet atus  inde,  and  show  that  it  Jj""^  J' 
was  a  fair  acquittal;  see  9  Co.  56;  12  Co.  23;  1  Sid.  15;  Cro.  Jac.  131.  230;  fend«ntt  ox 
Cro.  Car.  286;  Stra.  114;  Doug  215;  2  Jenu.    Rep.   231.     But  this  action  copt  one, 
will  lie  for  a  malicious  prosecution  where  the  jury  find  an  ignoramus,  &c.  yet  plaintiff 
Judgment  for  the  plaintiff.  wi»  *>•  •» 

3.  Rex  v.  Roberts.  M.  T.  1784.  K.  B.  8  Mod.  307.  'od  m£u« 

The  defendant  was  indicted  and  acquitted   in  this  court,  and   afterwards  q^*^  jn% 
brought  an  action  in  the  Maahalsea  against  the  prosecntor  for  a  malicious  pro-  dictment  > 
necution;  upon  which  the  defendant  in  the  action  was  held  to  special  bail.     It  and  acqait 
Was  now  moved  to  stop  proceedings  there,  because  this  court,  being  possessed  **l  *n  K.  R. 
of  the  principal  cause,  may  judge  whether  the  prosecution  was  malicious  or  "°  a.cll<?\ 
not.     The  Court  said:  It  •'*  highly  inconsistent  to  .have  the  reasonableness  of  jJJ^^nboa 
suing  here  determined  below;  whereas,  if  there  any  particular  circumstances  for  mali 
of  aggravation,  a  judge  may  require  special  bail,  though  the  writ  does  not  re- ciona  proao 
quire  it;  Stra.  51.     However,  if  we  stay  the  proceedings  below,  we  will  order  ootion. 
the  defendant  to  find  special  bail;  which  the  defendant  below  tigreeing  to,  the 

proceedings  were  stayed.  L  426  j 

.   fte  .tf ecla 

III.    PLEADINGS.  «jS°*om* 

(A)  Declaration.!  mencei 

1.  Ano.v.  M.  T.  1660.  K.  B.  Styles,  118.  with  an  in 

It  was  held  that  the  declaration  usually  commences  with  an  inducement  as  document 
to  the  plaintiff's  general  good  character,  but  this  allegation  is  not  traversable.  **  to  tho 
{plaintiff'*  general  good  character,  bat  this  allegation  is  not  traversable. 

2.   Box  v.  Taylor.  H.  T.    1769.  K.  B.  2  Show  154;  S.  C.  6  Mod.  170,       I«  «wt, 
Action  on  the  case,  for  a  filse  and  malicious  prosecution  of  a  suit  in  an  in- jj?™**er  ** 
ferior  court,  and  says  only,  absque  causa  justa.     The  Court  held  it  naught, De*  JJtoef  that 
cause  it  might  be  with  a  probable  cause,  and  if  there  were  a  probable  cause  for  the  preseca 
the  suit,  then  it  couI<]  not  be  malicious,  and  this  action  will  not  lie:  absque  -altqtta  lion  was 
xausa  will  do,  or,  sine  causa  justa  vel  probabili;  but  absaue  causa  justa  is  not  without 
good  for  the  reason  aforesaid.     And  judgment   for  the  defendant.  probable 

3.  Pantsunc  v.  Marshall.     M.  T..  1754.  K.  B.  Say,  162;  1  Saund  .288  li.  JJJJ^^J* 
SL    P.    Arundel  v.  Treoono.  Yelv.  116.  Dewis  v.  Farrell.   M.  T.  it  £af  w|gB 
1718.  K.  B.  Stra.  114.     Porter  v.  Langley.  Gilb.  Rep.  16J.  ootjnst 

Action  for  the  malicious   prosecution  of  an  action.     The  plaintiff  declared  caose  is 
that  the  defendant  levied  a  plaint   against  him  in  the  courtjof  Newcastle  upon  b»d- 
.  Tyne;  that  in  order' to  hold  the  plaintiff  to  special  bail,  the  defendant  made  an  ^J^JJJ* 
affidavit  that  the  plaintiff  was  indebted  to  him  in  the  sum  of  5200/.,  whereas  the  (nal  (n^n 
plaintiff*  was  not  in  fact  indebted  to  the  defendant  in  the  sum  of  200/.,  nor  in  prosrcarioti 
any  other  sum  of  money;  that  upon  this  affidavit  the  plainti.T  was  arrested,  and  is  at  end. 

*  And  tho  action  may  be  brought  against  one  person  only;  Mills  v.  Mills,  Cro.  Car.  239  ; 
F.  N.  B.  260.  28  Ase.  cited  in  F.  N.  B.  §60. 

f    The  venue  is  transitory.     The  declaration  muet  state  all  the  material  circumstances  at- 
tending the  mnlictous  prosecution,  and  how  it  was  disposed  of,  because,  until  that  be  deter* 
joined,  it  cannot  be  known  whether  the  prosecution  were  tntlicious  or  not;  Stra.  114;  and 
this  absurdity  might  follow,  that  plaintiff  might  recover  in  tho  action,  and  yet  be  nfterwnrjjs 
^aooricted  on  tho  original  prosecution;  joer€aririan  v.  True  man,  I  fir*,  jr.  C.  401. 
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for  want  of  patting  in  special  bail  was  confined  in  gaol;  and  that  after  being* 
some  time  confined,  he  was  discharged  without  puting  in  special  bail;  because 
he  was  not  bound,  either  by  the  law  of  the  land,  or  by  the  custom  of  the  court 
of  Newcastle,  to  put  in  special  bail.  Upon  a  demurrer  to  this  declaration  tbw 
question  was,  whether  it  was  necessary  for  the  plaintiffto  allege  whether  that  the 
action  in  the  court  of  Newcastle  was  determined  in  his  favour,  befoto  the  pre- 
f  427  ]  sent  action  was  brought?  It  was  holden  that  this  ought  to  have  been  alleged. 
Saying  that  4.  Morgan  v.  Hcghes.  H.  T.  1788.  K.  B.  2  T.  R  225. 

*"•  rP"?*^    The  Court  held  that  a  declaration  in  an  action  for  a  malicious  prosecution 
«*d  from ** *°r  ^onJ  muat  8tate  that. the  prosecution  is  at  an  end;  and  alleging. that  the 
tut  intpria    plaintiff  was  discharged  from  his  imprisonment  is  not  sufficient, 
onraeotu    5,  Skinner  v.  Gunton.  H.  T.  16G7.  K.  B.  I  Saund.  228.     S.  P.  Wutz  T. 
arit  taffi  Warr.  H.  T.  1661.  K.  fi.  t  Sid.  15. 

eiant;  Action  against  three,  that  they,  per  conspiration*™  inter  cos  habilam,  malici- 

t  f  eusty  procured  the  plaintiff  to  be  held  to  bail  after  verdict.  The  Court  said, 
each  aa  a  tnat  now  i{  mav  De  intended  that  the  plaint  was  determined;  but  they  did  not 
vomieot  if  regard  whether  it  was  determined  or  not;  for,  if  the  defendant  would  have  had 
oared  by  advantage  thereof  he  ought  to  show  it,  but  he  has  passed  it  over  by  his  plea 
vemUct.*     of  not  guilty,  and  a  verdict  is  found  against  him. 

V"*!0?*  6.  Lewis  v.  Fa rrel.  M.  T.  1718.  K.  R.  1  Sfra.  114.  S.  P.  Parker,  t. 
th/»rlCI«.  Langley.  M.  T.  1688.  K.  B,  10  Mod.  145.  S.  P.  Jones  t.  Gynne.  M. 
tioa lermia         T.  1688.  K.  B.  10Id,2l9. 

sted  matt  In  a  case  for  malicious  prosecution  of  an  indictment,  judgment  was  given 
also  ba  for  the  defendant,  because  it  was  not  shown  how  the  indictment  wan 
^•J*'       determined. 

aauha?0  7-  GoDDARD  v-  Smith.  E.  T.  1785.  K.  H.  11  Mod.  56. 

ishoplaintiflF  Action  on  the  case.  The  defendant  stated,  that  R.  S.  and  C.  P.  conspired 
jut  lawfal  between  themselves  falsely  and  maliciously  to  cause  R.  G.  to  be  indicted  as  a 
Jy  d'uehar  barrator,  without  any  cause  or  colour  of  such  crime  having  been  committed 
fed  tr  not  DV  him;  that  they  falsely  and  maliciously  caused  the  same  to  be  done;  and 
j"**01*"16*  that  he  the  said  R.  G.  was  according  to  law  in  a  due  and  lawful  manner 
i»roaeqoi  thereof  discharged.  To  prove  this,  the  plaintiff  produced  at  the  trial,  a  nelU 
^embodied  prosequi  by  the  Attorney-General.  It  was  a  doubt  whether  an  action  of  con- 
in  tho  in  spiracy  would  lie  upon  such  an  acquittal,  for  the  declaration  muat  be,  that  ha 
(dictment.  was  debito  modo  acquictaius.  The  counsel  said,  suppose  a  man  declare  he 
Bat  if  a  wag  prosecuted  quousque  there  was  an  entry  of  a  turn  pros.\  would  that  have 
i  te^he00  oeen  gooc^^  To  which  the  court  gave  no  direct  answer,  but  seemed  to  incline 
warrant  to  tnat  li  wou^  n°*j  f°r  l°e  nonpros,  is  not  a  discharge  of  the  crime,  but  only 
ibe  "  with  of  the  indictment,  and  aaid  it  was  usual  to  indict  again,  and  not  to  proceed 
.intent  to     upon  the  same  indictment. 

/ob,"  and  8.  Muriel  v.  Tracy.  E.  T,  1704.  K.  B.  6  Mod.  169. 

the  charge       jt  wag  ^soive^  that  if  a  declaration  for  a  malicious  arrest  stato  the  warrant 
iant!sWar  to  be  "with  intent  to  rob,"  and  the  warrant  was,  "with  intent,  Sfc,  as  he 
44  with  in    believes,"  the  variance  is  immaterial, 
cteot  to  rob,  at  he  verily  believes,'*  the  varinncn  is  immaterial. 

I   428  I  9*  Johnson  v.  Browning.  T.  T.  1705.  N.  P.  6  Mod.  216.  S.  P.  Jacksos  v. 
Or,  if  the  Sharp.  H.  T.  1774.  C.  P.  Willes,  525. 

indictment  JQ  a  case  for  maliciously  indicting  and  prosecuting,  &c.  the  Court  held  that 
be  recited ,  jf  the  indictment  ivere  recited  "according  to  the  substance  following,"  a 
to^ho'inb*  variance  of  valoris  instead  of  valeniia  is  immaterial. 

Stance  fol  10-  Woodford  v.  Ashley.  M.  T.  1809.  KB.  11  East,  508;  S.  C.  Hunter 
Jawing,"  a  v.  French.  M.  T.  1744.  C.  P.  WHles,  517. 

.variance  of  In  an  action  for  a  malicious  prosecution,  the  copy  of  the  original  roll  or  rt> 
xvaloris  in  corcj  0f  acquittal  given  in  evidence  stated  the  finding  of  the  bill  of  indictment 
.stead  of  ya  aga;nsJt  the  now  plaintiff  in  B.  K.,  the  process  to  "bring  in  the  party,  her 
matoria7.im  Appearance  and  plea  of  not  guilty  in  Michaelmas  term,  and  the  joining  of 
And  whore  issue  in  the  same  court;  and  then  it  stated  the  venire  jitraiores  returnable  in 

•  Becaane  it  will  bo  presumed  th*r  if.  has  been  proved  at  the  trial.     Par  DeanisoBj  X,  IS 
'JPontoo  *  Marsbal^K^.  M.  JV  28  Geo,  %  %  i3olw.  N.  P.  1030. 
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flary  term,  and  the  distringas  juratores,  by  which  the  sheriff  is  commanded  in  thcrdet 
to  have  the  jury  before  our  said  Lord  the  King  at  Westminster  on  Wednesday  l**eih>e  it 
iteXt  after  fifteen  days  from  Easter,  or  before  the  Lord  Chief  Justice,  if  he  Jj£*  J£1^* 
should  come  before  that  time,  namely,  on  Tuesday  next  after  the  end  of  the  tj  Bn£  M 
term  (Hilary)  at  Westminster,  &c.  in  the  great  holt  of  pleas  there;  and  then,  qu  ttal  ha* 
after  giving  a  day  in  bank  to  the  prosecutor  and  defendant,  it  proceeded,  on  both  takaa 
which  day,  viz.  on  Wednesday  next,  afler  fifteen  days,  6/c.  before  our  said  lord  P,M«  »■  ,fte 
the  King  at  Westminster,  came  the  parties;  and  ihe  Chief  Justice,   before  J"0 u!\f* 0llf 


tioned,  before  the  Chief  Justice,  A/c  ;"  and  so  proceeds  to  set  out  the  trial  "  appeared 
and  the  verdict  of  rioi  guilty,  (which  is  the  conclusion   of  the  posiea  on  the  ^at  ld*  ** 
Nisi  Prius  record,  sertt  into  the  court  in  bank  by  the  Chief  Justice);  and  then  f^^T* 
the  original  roll  proceeded,  "  whereupon  all  the  premises  being  seen  by  the  chief  Jus 
Court  of  our  said  lord  the  Kmg,  now  here,  it  is  considered  and  adjudged  by  tica  at  Nisi 
the  said  Court,  now  here,  that  M.   W.,  (the  now  plaintiff)  do  depart   here  Print,  tho 
without  day,  &c."     The  form  and  component  parts  of  the   original  roll  or  re*Y,"0,lcs 
cord  of  acquittal  being  thus  understood,  it  follows  that  the  word*  of  tho  posUa,  w"  ^f?ft 
**  afterwards,  on  the  day  and  at  the  place  last  within  mentioned,"  stated  in  the  °    e  *     •* 
Indorsement  on  the  Nisi  Prius  record,  as  sent  by  the  Lord  Chief  Justice,  into 
the  court  in  bank,  refer  to  the  day  and  place  last  mentioned  in  the  juratores 
set  forth  in  that  record;  namely,  to  "  Tuesday  next  after  the  end  of  the  term 
(Hilary)  at  Westminster,  &c,  in  the  great  hall  of  pleas  there,  which  was  the 
day  and  place  at  Nisi  Prius  gHren,  and  not  on  the  Wednesday  next  after 
fifteen  days,  &c,  before  our  said  lord  the  King  at  Westminster,"  which  was 
tile  return  day  in  bonk  in  the  subsequent  term,  and  consequently  after  the 
trial  was  had,  though  the  statement  of  this  return  day  intervenes  on  the  roll,' 
Between  the  statement  of  the  day  and  place  given  to  the  jury  in  the  distringas 
tind  the  statement  of  the  posiea  indorsed  on  the  Nisi  Prius  record,  as  sent  in- 
by  the  Lord  Chief  Justice.     And  as  by  the  roll  it  appeared  that  the  trial  was 
«t  Nisi  Prius,  and  the  judgment  of  acquittal  in  bank,  the  Court  held  it  did  not  |  429  ]' 
prove  the  allegation  in  the  declaration,  that  "  the  defendant  (tho  now  plaintiff)  X«t»  where? 
on  Wednesday  next,  after  fifteen  days,  &c,  in  the  court  of  our  said  lord  the li  TVLJ,^. 
King,  before  the  King  himself,  at  Westminster,  before  the  Lord  Chief  Justice,  plaintiff 
assigned  to  hold  pleas  before  the  King  himself,  Sec,  W.  J.,  being  associated  waj  acquit 
with  him,  $o  ,  was  in  due  manner,  and  according  to  the  due  course  of  law,  by  ted  by  the- 
a  jury  of  the  said  county  of  M.,  acquitted,  o/c.,"  which  allegation  supposed  jury,  whe» 
the  trial  to  have  been  in  bank  on  the  retnrn  day  there  given.  ,n  f,,ct»  *• 

1 1.  Busby  v.  Watson.  H,  T.  1775.  K.  B.  2  Bl.  Rep.  10">0.  TUd^S 
Id  an  action  for  a  malicious  prosecution,   where  it   was  alleged  that  tb°  Coon,  after 

plaintiff  was  acquitted  by  the  jury,  when  in  fact  be  was  acquitted  by  the  rerdict,  tbr 
Court.     After  verdict  the  variance  was  holden  immaterial.  variance 

12.  M0riel  v.  Cornwail.  E.  T.  1704.  K.  B.  6  Mod.  170.  was  h™** 
ft  was  resolved  by  the  Court  that  a  declaration  for  a  malicious  prose-  g™ *   ™  £ 

cution,  stating  that  tho  plaintiff  was  arrested  by  pretence  of  a  certain  warrant,  the  pj4jnfiflr 
is  goed.  was  arrast 

13.  BreBY  v.  Watson.  H.  T.  1775.  C.  P.  2  H.  Bla.  T050.  ad  by  pro 
Case  for  a  malicious  prosecution.     The  declaration  stated,  that  at  the*«»ceofa 

feneral  quarter  sessions  of  the  peace  for  Middlesex,  on  the  14th  of  February,  JjJJJ1*"  ™ 
5.  Geo.  3*  the  defendant  caused  the  plaintiff  to  be  indicted,  Sic. ;  and  at  the  A  dec|f  ^ 
goaeral  quarter  sessions,  holden  by  adjournment,  on  April  2oth,  he  was  ^  for  mm 
aaqaitfed.     The  plaintiff  gave  in  evidence  the  record  of  the  Court,  which  licioaaly  ia> 
stated  the    indictment  to    have    been  found  at  the  general  sessions,  omit-  dieting  at 
ting  the  word  "quarter."      And  upon  this  variance  the  plaintiff  was  non-  f^£^JJ 
swijed.     Per  Cwr.     Now  it  is  held  in  Barna  v.   Constantino,  Cro.  Jac.  32.  VJ£  i- 
«od  Yelv.  46.  (and  we  all  concur  in  the  same  opinioti)  that  where  the  de-^^  |tt0 
fendant  seta  out  a  court  that  has  authority  to  proceed,  it  need  not  exactly  copy  WOrd  quar 
the  style  set  out  ift  the  record.    Bat  if  a  court  of  a  different  authority  had  fer  Mtaioa* 
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being  only  been  described,  it  were  bad.    As  therefore  the  indictment  was  cognizable* 
surplusage*  (>0th  at  the  quarter  and  the  general  sessions,  we  think  the  insertion  of  the 
word  "  quarter,9'  wits  immaterial,  and  merely  surplusage;  otherwise,  had  it 
been  cognizable  only  at  a  quarter  sessions; — Rule  for  a  new' trial  absolute. 
X  *30  I  (B)  Pleas  and  defence^' 

foVoVtHe  ,B  D|X0N  v*  ThomP80W-  &■  T.   ITffl.  K.  B.  2  Show.  246. 

ease 'for «  Action  on  the  case  for  the  malicious  prosecution  of  a  suit  in  an  inferior 
malicious  court  without  cause.  The  defendant'  pleads  that  the  plaintiff  was  indebted  to 
prosecution  him  by  bond  in  the  sum  of  600(.  el  pro  recttperaiume  ejusdem,  fyc.  Demurrer 
arplea  that  to  it,  because  he  does  not  say  expressly  that  the  money  was  due' and  recover-* 
tbe  *£**"  *b'e»  *°r  '*  m»gnt  De  (an^  the  fact  really  was)  that  the  day  of.  payment  in  the 
toreotiver  condition  of  the  bond  was  not  come.  Pcmberton,  C.  J.  Wheresoevw*  the* 
a  debt <>o  plea  amounts  to  the  general  issue,  there  yon  may  demur,  is  a  fallible  rule;  for 
bond  with  wherever  there  is  a  matter  of  law  in  it,  which  may  inveigle  the  jury,  they  may 
out  alleging  plead  it  specially,  as  "  entry  and  suspension." 

thatthemo2    Golding  v.  Crowle.  M.  T.  1751.  K.  B.  But.  K.  P.  14;  S.  C.  Say.  121. 
T*  Ikh  d      Upon  a  rule  to  show  cause  why  a  new  trial  should  not  be  had,  in  an  action 
If  the  pUiii  uPon  tne  case,  it  appeared,  that  the  action  was  for  maliciously  prosecuting  art 
itff  prove    indictment  for  perjury;  that  it  was  proved  on  the  part  of  the  plaintiff,  that  upon 
malice,  yet  the  trial  of  the  indictment  he  had  been  acquitted  upon  the  merits;  that  it' 
if  ibe  defen  was  proved  on  the  part  of  the  defendant,  that  there  was  probable  cause  for 
dant??r  preferring  the  indictment;  that  Dennison,  J.,  before  whom  the  action  wnav 
cause  he  is  tr'ec^»  had  directed  the  jury  that  upon  this  evidence  they  ought  to  find  a  Verdict' 
entitled  te  for  the  defendant;  and  that  the  verdict  was  for  the  plaintiff, 
a  verdict.        Per  Cur.     As  the  direction  of  the  judge  was  in  a  matter  of  law,  add  was, 
in  our  opinion,  very  right,  the  present  verdict,  which  is  contrary  thereto, 
ought  not  to  stand.     More  was  proved  in  this  case  on  the  part  of  tne  defend- 
ant than  it  was  incumbent  upon  him  to  prove;  for  in  the  case  of  Saville  v. 
Roberts,  Salk.  15.  it  is  laid  down,  thai  if  a  bill  of  indictment  have  been  found. 
a  true  bill,  the  defendant  in  an  action  for  maliciously  prosecuting  the  indict- 
ment shall  not  be  obliged  to  prove  a  probable  cause  for  preferring  the  bilL 
fiut  it  shall  lie  upon  the  plaintiff  to  prove  express  malice. 

(C)  Replications.^  • 

*  If  it  appear  on  the  face  of  the  declaration,  that  the  Coart  in  which  the  indictment 
was  tried  had  aolhoriiy  to  hear  and  determine  upon  it,  it  is  sufficient,  and  there  is  not  any 
necessity  for  copying  fix  act  1y  the  style  of  the  record;  bat  if  the  declaration  describe*  •' 
court  of  incompetent  authority,  it  is  bad.  This  distinction  may  be  illustrated  by  the  fol- 
lowing case:  the  declaration  stated  plaintiff  to  have  been  indicted  at  the  general  quarter 
Sessions,  and  by  the  it  appeared  that  he  had  been  indicted  at  the  general  sees  one; .  the* 
word  quarter  was  rejected  as  so  rpl  usage,  became  plain  I  iff  had  been  indicted  for  an  offence 
togniz'ible  at  the  general  sessions;  bnt  if  the  offence  had  been  cognizable  only  at  the  quar- 
ter sessions,  the  declaration  won  Id  have  been  bad. 

+  Tho  gerterar  tsme  is  not  guilty,  and  the  plea  of  tho  statute  of  limitation i  is  not  guilty 
wi  hin  six  years.  The  usual  defence  to  this  action  is,  that  the  defendant  had  reasonable  of* 
probable  grounds  of  suspicion  against  the  plaintiff.  It  is  not  necessary  that  these  grouods 
should  be  legal  grounds;  for  it  can  bo  inferred,  from  the  circumstances  of  tbe  case,  that 
the  defendant  was  not  actuated  by  any  improper  motives,  but  an  honest  desire  to  bring 
A  supposed  offender  to  justice,  it  will  be  a. sufficient  answer  to  this  action;  see  Cro,  Jac' 
198;  because  such  circumstance*  tend  to  disprove  that  which  is  of  the  essence  of  the  ad* 
tion,  viz.  tho  malice  of  the  defendant  in  preferring  the  charge.  Formerly,  it  was  aaaal  for 
the  defen  lent  to  plead  a  justification  of  this  kind,  specially;  but  the  modern  practice  ievto* 
give  it  in  evidence  under  the  genet al  issue. 

t  To  an  action  for  maliciously  suing  out  a  commission  of  bankrupt  against  the  plaintiff, 
the  defendant  pleaded  hat  plaintiff  being  a  dealer  and  chapman,  and  boing  indebted  to  the* 
defendant  in  the  sum  of  10  >l.(  became  and  was  a  bankrupt  within  the  meaning  of  the  statv 
ates  concerning  bankrupts,  wherefore  defendant  sued  out  the  commkuion  in  the  defetnis* 
tion  mentioned.  The  plaintiff  replied,  that  tbe  defendant,  of  hit  own  wrong,  Jtc  esa> 
mitted  the  grievances  mentioned  in  the  declaration.  On  demurrer  that  the  plaintiff  by  hkv 
replication  had  attempted  to  put  in  issue  three  distinct  allegations:  vis.  tbe  trading,  the 
bankruptcy,   and  the  petitioning  creditor's  debt,  held,  the  replication  was  sufficient,  the 

Slea  of  bankruptcy  being  pleaded  only  as  a  matter  of  excuse;  Q'Briort  T.  Saxon,   4*  p.  fty 
I.  579.  S  .C.  2  B*  &  Cr  909. 
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IV.  EVIDENCE.*  [  431  ] 

{A)  Op  the  prosecution ,t  and  that  the  defendant  was  prosecutor.   To  prove  r 
1.  Leoett  v.  Tollebrby.  T.  T.  1811.  K.  B.  14  East,  302.  l{*  &ct  »* 

The  plaintiff,  in  an  action  for  a  malicious  prosecution,  offered  to  prove  at  Jj^,//*?60* 
the  trial  Ibe  original  record  of  the  indictment  and  acquittal  by  a  true  copy  0f  the  ifec 
thereof.     The  Court  held  such  evidence  must  be  received,  though  there  were  ordisadrow 
no  order  of  the  Court  ox  fiat  of  (he  Attorney-General  allowing  the  plaintiff  o«ble,  with  „ 
copy  of  such  record;  but  the  officer  who,  without  such  authority,  produces  the  ©°t  proof  of 
record,  or  gives  a  copy  of  it  to  the  party,   is  answerable  for  contempt  of |jjJL°J! **1 
Court  in  so  doing;  and  the  judge  at  Nisi  Prius  would  not  compet  him  to  pro-or  *aj  0f 
duce  the  record  in  evidence,  without  such  authority.  the  Atior 

2.  Leigh  v.  Webb.  E.  T.  1900.  K.  B.  3  Esp.  115.  ney-Gener' 

.  In  an  action  for  «  malicious  prosecution,  in  which  the  plaintiff  charged  the  ^  ■llowioflL. 
defendant  with  having  imposed  on  him  the  crime  of  felony,  by  reason  of  which       Plal°j,w 
lie  wa$  imprisoned;  and,  on  production  of  the  information  before  the  justice,  "ncH^ecord1 
tbtf»re  is  no  charge  of  felony,  though  the  warrant  was  to  arrest  the  plaintiff  for  a  variance 
felony;     Lord  El  don,  C.  J.,  upon  this  evidence  said:  I  am  of  opinion,  that  between' 
the  plaintiff  must  be  called.     The  plaintiff,  in  his  declaration,  complains  that ine  charge 
the  defendant  imposed  the  crime  of  felony  on  him;  that  count  certainly  varies '*c,"aHy  ^ 
from  the  information.   Does  the  evidence  correspond  with  the  case  the  plaintiff^  ^t9^ 
has  put  upon  this  record  ?     There  is  no  charge  of  felony  contained  in  the  in- in  the  dec  j* 
formation;  it  contains  a  statement  of  facts  certainly  not  amounting  to  felony,  ration,  will 
but  for  which  an  action  of  trover  could  be  maintained.    The  defendant,  having  be  f*tal. 
lost  his  property,  states  the  facts  to  the  magistrate  upon  which  he  is  to  form    L  432  ] 
his  judgment.     If  the  highest  criminal  judge  of  the  land  was  by   mistake  °^^lT^% 
judgment  to  conceive  that  to  be  felony  which  did  not  amount  to  that  offence,  tion  aver 
and  to'  commit  the  party  complained  against,  would  that  subject  the  party  red  that  the' 
complaining  to  an  action  of  this  sort?     I  am  of  opinion  it  ought  not,  and  that  defendant 
the  plaintiff  must  be  nonsuited.  charged  the 

3.  Byrne  v.  Moore.  M.  T.  1813.  K.  B.  5  Taunt.  187.  semb.  S.  P.  Davis  V.P1?™11*    .- 

Nooke.  M.  T.  1815.  K.  B.  6  M.  &>  S.  29.  2? a3l 

In  an  action  for  maliciously  indicting  plaintiff  for  an  assault.     The  declare-  beating  hint 
tibn  averred,  that  the  defendant  charged  the  plaintiff  with  violently  assaulting  and  preen/ 
him,  And  procured  a  warrant  to  apprehend  him  for  the  said  offence.     The  ed  a  war 
charge  made  was  for  assaulting  and  striking  ;  the  warrant  produced  recited  r*nf  l0.ap 
the  charge  to  be  for  assaulting  and  beating.     It  was  objected,  that  there  wasPff  J ^ .. 
a  variance  between  the  offence  described  in  the  warrant,  the  offence  described  ^jj  0flenee- 
in  the  charge  made,  and  the  offence  averred  in  the  allegation  of  a  charge  forBOd  tho 
assaulting  and  beating;  and  the  Chief  Baron  considering  the  variance  as  charge  id 
fatal,  nonsuited  the  plaintiff.     On  a  rule  to  set  it  aside,  upon  the  ground  that fact  JJ»ade 
tie  declaration  did  not  in  this  case  purport  to  set  out  the  tenor  of  the  warrant,  *",tj    M 
and  that  the  substance  of  fhe  allegation,  which,  therefore,  was  alone  oeces-JJJJJj,^ 
sary,  had  been  proved,  the  case  of  King  v.  Pippet,  1   Term  Rep.  237.  was  and  the  war 
cited,  where  all  the  authorities  are  collected,  and  Purcell   v.  Macnamara,  9  rant  prod* 
East,  107.     The  Court  granted  a  rule  nisi,  which  was  subsequently  di&-<*d  recited 

*  fa  this  action  the  plaintiff  mast  prove:    1st.  T*he  prosecution.     2nd.  The*  termination  fmt|ljn|jf  ft 
of  the  prosecution.     Sid.  The  fact  of  defendant  being  the  prosecutor.    4th.  The  malice  of  wat  j^  ^ 
the  defendant.     5th.  The  want  of  probable  cause.     6th.  The  damages  sustained.  D0  no  vtJ^ 

f  The  (act  of  the  prosecution  is  usually  proved  hy  the  production  of  the  record  or  by  anc0tj 
an  examined  copy;  see  Edwards  v.  Williams,  2  Esp'  Dig.  37.  In  an  action  for  a  marl. 
proi.  by  indicting  the  plaintiffs  at  the  quarter  session,  it  was  held  by  Wilmot,  J.,  that  it 
was  not  sufficient  to  produce  this  original  indictment,  for  that  it  Was  no  evidence  of  the 
caption,  which  was  a  material  averment  in  the  declaration,  viz.  that  the  quarter  sessions 
was  hi'Id'at  such  a  time  and  place  and  before  such  parties;  and  he  was  of  opin  on  that  this 
could  not  bo  supported  by  parol  evidence  of  the  minutes  of  the  sessions,  but  that  for  this 
purpose  a  record  should  have  been  made  up,  and  the  original  or  a  copy  produced,  and  the 
plaintiff  was  nonsuited. 

X  8o  where  the  plaintiff  declared  that  the  defendant  maliciously  and  without  probable 
fans*  preferred  an  indictment  (setting  it  forth),  the  averment  is  proved  if  some  charges  in* 

Vpt.  xii,  s* 
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Where  the     '  4.  Newsom  v.  Carr.  H.  T.  1817.  N.  P.  2  Stark.  69. 

action  is  for  In  an  action  for  maliciously  procuring  the  plain! iff  to  be  arrested  cm  f 
maliciously  c^arge  ()f  larCeny.  The  plaintitl's  counsel  were  about  to  give  parol  evidence 
the  piaiMiffrf  **»  when  ihe  counsel  for  the  defendant  objected  that  it  was  necessary  for 
to  be  arrest  them  previously  to  prove  the  information,  since  that  was  the  best  evidence  to 
ed  opoa  a  show  who  caused  the  warrant  to  be  issued;  the  counsel  contended  that  it  wtt 
warrant  on  no  more  necessary  to  prove  the  information  in  this  case  than  it  would  be  to 
a  charge  of  proYe  judgment  where  the  furi  facing  had  been  lost.  Wood,  B.,  overruled 
it' does' not  *ue  objection:  it  did  not  appear  that  any  information  had  been  taken. 

|  433  i  (B)  Determination  op  prosecutions.! 

appear  that  (O  Of  malice  is  defendant.}; 

any  inform  Chambers  v.  Robinson.   H.  T.   1699.  K.  B.  1  Stra.  691. 

ation  has        In  an  action  for  a  malicious  prosecution  of  an  indictment  for  perjury.     Up- 
been  taken,  on  tne  (rjaj  jt  appeared%  the  perjury  was  ill  assigned,  so  that  the  now   plaintiff 
maybe*     could  hot  have  been  convicted;  and  that  exception   was' taken   to  it  by  thw 
given  of     judge,  and  he  was  acquitted  without  examination  of  any  witnesses.     But  tnw 
the  war       Chief  Justice  held  the  action  lay,  though  it  was  a  faulty  indictment,  relying  up- 
rnnt  with     on  the  case  of  Jones  v.  Gwynn,  where  the  distinction  in  Salk.  13.  was  denied, 
oat  proving  amj  hcid  by  the  whole  Court  tha^  the  action  would   Ije,  though  the  indictment 
tioV°     ma  was  ^n^'  a  kR0*  mmc,tfHint  serving  alMhe  purposes  of  rnalfce,  by  putting  tho 
Proof  that  Party  t0  expeiice,  and  exposing  hitn;  but  it  serves   no  purpose  of  justicw  Uar 
the  defend  bringing  the  party  to  punishment  if  he  be  guilty, 
ant  publish  (D)  Op  the  want  op  probable'  cause.- 

•*a«idad  (See  ante,  p.  418.) 

vertimnent  l  ' 


fojoMhe  V.  RELATIVE  TO  THE  DAMAGES.^ 

indictment  '"'■ — — 

with  other  jffc&llt. 

acandaloaa  __            _                      *,*-,        *-.«         «%..■-,.& 

natter  in  1.  Hex  v.  Grimwood.  E.  T.  1815.  Ex;  1  Price?,' -369?- 

evidence  of     Information  by  the  commissioners  of  excise  for  arrears  against   such  matt*' 
malice.        sters  as  had  accounted  for  the  duties  on  malt  made  by  them,  according'  to  ft* 
|   434  ]  calculation  of  the  barley  requiring  to  be  longer  than  sixteen  days  in  operation 
The  aver     during  i's  progress  through  the  house,  (hat  is,  in   passing  the  several  floors, 
of  davs  ne  lne  indictment  were  maliciously  and  with'  at  probable  cause  preferred,  thongh  there  una' 
ceasarv  for  8°0<*  Krounc'  *°r  Pre  crr'Dg  °il»Hrs  of  the  charges;  Reed  v.  Tayler,  4  Tannt.  616. 
working  *        ,ne  ProceeJ|nS  w  s  by  pref  rring  a  charge  before  a  magistrate,    the  magistrate  or 

the  arain  in  *"s  c  er^  *noold  be  served  with  a  sub p ana  duces  tecum,  to  prodoce  the  processes.     If  tb#* 
tended  for    *n^orrT,at  on  wa*  l°*d  ty  ,ne  defendant,  hU  tnking  oath,  nod  hand  witing  should  be  proved, 
malt  be        ai  tt'50  !^e  swoing  the  warrant  to  the  constable.      The  wiit  most  also  be  produced  and 
tween  the   Proved»  AIM'  ev»d«nco  most  be  given  of  the  apprehension  and  detection  of  the  plaintiff  sa- 
eteepin*       ^er  ln<l  warrant*  aD<*  °f  his  ultimate  dls.  barge;    Stark.  Ev.  910;    and  see  2  D.  ft  C  494b 
and  drvina  ^e  Pr0Per  evidence  to  establish   hat  the  defendant  was  ihe  prosecutor,  is  that  the  defeh- 
if  eoiujoa     ^unl  en,P'°.ved  an  attorney  or  Hgent  io  conduct  the  prosecution;  that  he  gave  instruction* 
*       concerning  it,  paid  the  ex  pence*,  procured  the  attendance  of  witnesses,   or  was  otherwise 
active  in  forwarding  the  prosecution:  2  Stark.  Ev.  906.     So,  the  information  taken  by  rise 
magistrate,  or  the  warrant  hmoed  b\  him.   may  be  sufficient  for  this  ptfrpose;    1  Fbii.  £r* 
161.     The  indorsen  ent  of  the  defendant's  name  on  the  bill  is  evidence  that  he  wan  sworn 
as  i  witness,  though  not  of  his  being  the  prosecutor;  I  B.  &  P.  14.    One  of  the  grand  jury  ' 
before   whom  the  bill  wa*  prefeired,    may  be  called  to  prove  that  the  defendant  was  the 
prosecutor;  Sykea  v.  Dunbar.  Selw.  N.  P.  1004. 

t  It  must  appear  that  ^he  prosecution  is  determined;  Bolt  N.  P.  13.  The  return  of  not 
a  true  bill  by  he  grand  jury,  or  the  verdict  of  acquittal,  will  be  evidence  of  the  fact:  and 
an  averment  thai  the  pLimiff  ••  by  a  jury  of  said  county.  Ice.  was  duly  and  in  a  lawful 
manner  acquitted,"  is  proved  by  a  recoid,  by  which  it  appears'  ttial  the  jury  found  the 
plaintiff  not  guilty,  and  that  upon  that  judgment  was  entered,  that  he  should  "go  thereof 
acquitted;"  Houler  v.  Frende,  Willes,  517. 

?  It  b  essential  that  the  plaintiff  thoold  rive  tome  evidence  of  the  defendants  malloe. 
Pr-of  ofaa  arqajtlal  for  want  of  proaeca  ion  »  not  even  prima  fact*  evidence  of  malice 
to  support  the  action;  9  East,  861.  But  if  the  plaintiff  prove  want  of  probable  cases* 
malice  may  be  inferred  from  thence;  6  Taunt.  683. 

§  The  jnry  will  give  damages  for  the  loss  of  reputation,  the  imprisonment,  if  any  have 
taken  place,  and  the  expeoces  incurred  by  the  plaintiff  in  making  his  defence*  BoJ.  1WP% 


MALT.  *0T 

"from  the  cistern  to  the  kiln.     The  excise  hud  calculated,  that  barley,  in  its  ted  by  the 
operation  of  being  worked  into  malt,  requires,  on  the  utmost  average,  an  in-  Excise  at 
terval  of  sixteen  days  to  undergo  the  necessary  preparation  for  the  kiln,  after"1*^**11? 
it  has  beea  taken  out  of  the  cistern  and  laid  on  the  couch,  as  it  is  termed. —  Jj^iJ  ^ot 
And  from  that  calculation,  added  to  other  causes  of  suspicion,  they  had  been  bavin*  ro 
led  to  infer,  that  w  many  cases  where  the  trader  had  returned  the  quantity  ofqoired  so 
malt  made  by  him  as  having  occupied  a  greater  time  in  its  operation,  he  had  ,on«  * 
practised  a  fraud  on  the  revenue,  by  having  in  fact  made  as  much  more  malt  *?*c* 
than  he  had  accounted  for  in  respect  of  the  duties  as  the  total  of  days  at  which  J;™*  l"n&QT 
be  had  averaged  his  meltings  amounted  to^eft-a  the  excise  average  of  sixteen  passing 
days.     Thus,  if  a  piece  of  malt  had  been  entered  by  him  as  having  been  in  through  tho 
operation  on  the  floors  thirty-two  days,  it  would  have  been  treated  as  if  there  floors  from 
had  been  in  truth  two  pieces  worked,  although  only  one  had  been  accounted  tb6  (?'*[.?? 
for,  the  trader  being  assumed  to  cover  the  account  of  the  quantity  actually  j£  |t  ^   * 
malted  by  him  under  such  misstatement  of  the  time  required  to  be  ta  en  up  been  enter 
in  passing  through  the  floors;  the  commissioners,  considering   it   as  evidence  ed  as  bar 
of  that  species  of  fraud  sometimes  practised  by  makers  of  malt,  known  to  ex-  ,ng  talssn 


officers  by  what  is  called  running  a  whetting,  which  is  hurrying  the  grain  for  inatPor 

along  the  floors  to  the  kiln;  and  as  soon  as  one  piece  of  malt  has  been  got  «nrPJ,**[|Wga 

by  such  means,  substituting  another,  which,  though   not   in  fact   entered,   is„e9becon 

made  to  pass  with  the  surveyor  for  that  which  he  had  already  taken  account  sidered  pri 

of  by  representing  it  to  have  required  a  larger  portion  of  time  in  working  ma  facia 

than  it  had  really  taken,  so  as  to  correspond  with  the   further   time   necessary  evidencoof 

for  the  new  piece;  whereas  the  process  (according  to  the   excise   calculation)  V* ..  • 
,  .  .     £    A    '  .  v  ,x  °   .  .  .  t      '  da  ties  are 

does  not  in  fact,  on  any  occasion,  require  more  on  the  average  than  sixteen  recover*, 

days  working.     In  this  case,  the  crown  had  sought  to  recover  the  sum  of  ble  for  the 
2,  8101.  16*.  4d.,  being  the  sum  found  by  the  inquisition  to  be  due  to  the  crown  amonnt  of 
for  duties  assumed  to  be  withheld,  on   the   calculation  before   noticed.     The  »° '.,mch . 
witnesses  (or  the  crown  stated,  that  sixteen  days  was  an  ample   average,   and  g7uo  m*'* 
it  was  in  evidence,  that  the  defendant  had   accounted   for  the  di.ties,  on   anb«cominen 
Average  of  twenty-five  days.     The  jury  found  a  verdict  for  the  crown  gener-gymte  wit)» 
•My;  but  being  asked  on  what  average,  they  said  on   an  average  of  twenty-  such  excess 
one  days  to  each  working,  being  five  days  more  than  the   excise  average   on  of  time,  as 
which  the  crown  had  proceeded,   and  which  would  consequently  proportion- if  J10  "l10* 
ably  reduce  the  amount  of  the  arrear  found  to  be  due  by  the  verdict.     Another  we^*B  a1' 
paint  submitted  to  the  court  was,  that  the  excise  books  produced  on   the  trial  rear# 
as  evidence  on  the  part  of  the  crown  (by  which  it  appeared  that  the  defend- 
ant had  sometimes  taken  as  far  as  thirty  days  in  single  operations)    were  im- 
properly admitted  as  evidence  against  the  defendant. 

Per  Cur.  The  admissibility  of  these  books  in  evidence  has  been  settled  in 
this  court  from  time  to  time  to  be  proper;  and,  indeed,  they  are  the  only  evi- 
dence adducible  in  such  cases,  consistently  with  the  excise  bus;ne*s;  for  if  all  [  435  1 
officers,  during  the  period  to  which  they  relate,  were  necessarily  to  be  called 
t6 substantiate  them  by  proof,  there  would,  in  most  instances,  be  an  end  of 
recovering  duties  in  arrears.  They  are  regularly  returned  to  the  excise  office, 
and  from  them  it  is  that  the  demand  of  duties  is  made  on  the  manufacturer,  who 
must  know  with  what  sums  they  will  be  charged,  because  there  hangs  up,  in 
every  malt-house,  a  specimen  paper  agreeing  with  the  officer's  hooks.  In 
this  case,  too,  he  had  paid  the  duties  charged  on  him  by  those  books,  but  in? 
formation  proceeded  for  duties  beyond  those  so  charged  there,  and  such  in* 
formations  have  gone  to  a  great  extent  in  one  part  of  the  kingdom.  The  in- 
formation »  clearly  maintainable. 

2.  Thb  Attorn bv  General  v.  Nbwman.  T.  T.  1815.  Ex.  I  Price,  438.  The  restrio 
*  The  Attorney  General  proceeded  by  scire  Jacia*  to  recover  the  suim  of  tjye  provi 
1,097/.  10*.  8d  ,  arrears  of  excise  duties  on  mal'  found  by  inquisition  to  have**  "»lh«l* 
accrued  due  to  the  crown  from  the  defendant,  who  was  a  malsrer,  between  the  |,  "^"j  *"  ^ 
6th  September,  1804,  and  the  5th  July,  18  >7.  The  counsel  f»r  the  dofend- righl  07lho 
ant  objected  that  the  claim  was  barred  by  the  clause  of  limitation  in  the  act  Cio«n  to  * 
of  the  14th  Anne,  slat  I.  c.  2;  but  the  objection  was  overruled  and  the  cause  pi oceed  fit? 
.proceeded,  and  a  verdict  w,aa  found  for  the  crown  for  the  sum  demanded. 
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arrears  ef       Per  Cur.     The  question  is,  whether  the  clause  of  limitation  introduced  sat 
^otiet  on     t|jC  majt  act  jn  tjie  reign  of  Queen  Anne  has  been  incorporated  in  the  subsc- 
•     .l  1°  *     quent  acts,  and  remains  in  force  at  this  day.     It  has  been  very  fully  and  ably 
jive  veaw    argued  on  the  part  of  the  defendant,  that,  taking  all  the  statutes  on  the  sob- 
previous  to  ject  together,  considering  the  dependence  of  the  subsequent  on  the  preceding 
ihe  com      acts,  that  limitations  are  continued  throughout,  from  the  12th  of  Anne,  down 
mencemeot  j0  |ne  present  time;  but  that  is  a  point  which  is  strictly  incumbent  on  the  de- 
of  aaita  i«   fendant  clearly  to  make  out.     It  is  certainly  true  that  the  statute  of  the  12th 
effect  not   °^  Anne  is  very  frequently  referred  to  by  most  of  the  succeeding  acts,  and 
having        many  of  the  clauses  therein  found  arc  re-enacted,  some  with,  and  some  witn- 
been  re-en  out  alteration,  but  not  this  particular  clause  of  limitation:  and  it  appears  io  us 
acted  by     that  such  reference  has  no  other  effect  than  to  continue  to  the  crown  the  pow- 
*nJ  of  tn*  era  and  authorities  of  that  act  by  which  it  was  enabled  to  recover  the  duties 
malHkctire  *nereDV  given,  and  the  penalties  thereby  imposed  in  the  execution  of  the  sub* 
ferring  to    sequent  acts,  and  to  preserve  the  mode  of  proceeding  prescribed  by  that  sta- 
tbatautote.  tute  for  those  purposes,  and  to  re-enact  every  thing  which  was  to  enable  the 
crown  to  prosecute  its  claim  to  those  duties.     But,  notwithstanding  such  con* 
.stant  reference,  as  far  as  we  can  find,  on  mature  consideration  of  the  argil* 
merits,  attentive  investigation  of  the  several  acts,  and  comparison  of  the  va* 
rious  clauses,  there  is  nothing  in  the  existing  laws  which  can  be  construed  as 
.an  adoption  of  that  particular  clause  which  limits  the  right  of  the  crown  to 
proceed  within  any  determinate  period.     In  that  act,  the  limitation  is  m  terms 
expressly  confined  to  the  duties  imposed  by  it,  and  in  none  of  the  many  re* 
Terences  to  the  statute  of  Anne  do  we  find  any,  directly  or  indirectly,  adopting 
the  clause  of  limitation,  so  as  to  enable  us  to  say,  that  all  the  subsequent  acta 
are  subject  to  that  restriction. 
[  4d6  ]     3.     Rex  v.  «Crispe.  M.  T.  1817.  K,  B.  3  Smith,  377;  S.  C.  7  East,  389. 
A  convio         Conviction  on  the  malt  act,  42  G.  3.  c.  38.  s.  30.,  dated  4th  of  June,  1805, 

ittie'evf*  8tatfld  lhat>  on  the  29rh  of  Ma7>  1805»  R>  P*  informcth  U8  (three  justices,) 
dance  that  *nat  at  tne  *'mc  °f  committing  the  offence  aftermrntioned,  the  defendant  was 
the  witneea  a  matter,  and  within  three  months  now  last  past,  viz.  on  the  12th  of  May  last 
being  an  of  past,  at  W.,  &c,  did  wet  certain  grain  of  him,  the  defendant,  then  and  there 
ficer  or  ex  making  into  malt,  in  a  certain  stage  of  operation,  &c;  and  thereupon,  on  the 
'*We*  h^  4ln  °^  ^uno>  (no  vear  mentioned)  at  W.,  th**  defendant  bavins  been  duly  sum- 
"thepjrtlt  nioned,  now  here  appears  before  us,  &c;  and  having  heard  the  information 
boaae  of  read,  is  asked,  #c,  and  thereupon  the  defendant  denieth,  &c. ;  whereupon  wo 
the  defend  do  now  here  proceed  to  examine,  fyc. ;  and,  on  the  day  and  year  last  aforesaid, 
ant  on  a  at  W.,  &c,  I.  F.,  officer  of  Excise,  now  here,  comes  before  us,  &c,  and  de- 
certain  day  poseth,  &c  ,  in  the  premises,  that  he  surveyed  the  malt-house  of  the  defendant 
eocel§w6ichat  ^'  af°re8a>°\  on  tne  sa»^  1 2th  of  May,  and  found  a  floor  of  malt  in  opera- 
it  not  con  t*on  verv  wet>  3"c-t  and*  tne  defendant  is  now  here  again  called  upon  by  us, 
tradicied,ia  $?.,  for  his  further  defence,  but  no  other  evidence  is  now  here  produced,  ojre.; 
rafficient  whereupon  it  is  adjudged  (stated  to  bo  signed  and  sealed  on  this  4th  of  June, 
prima  fa  1805:)  The  court  held,  1st.  By  the  statement  of  the  proceedings  in  the  con* 
d"  eV\h  t  v'c**on>  **  appears  to  havo  been  all  one  continuing  transaction,  from  the  apv 
the  defend  P*arance  of  the  defendant  after  the  summons  to  the  close  of  the  convjetion; 
ant  wae  ar)d  this  appears,  from  the  antecedent  dates  of  May,  1805,  and  the  date  of 
thus  a  malt  the  conviction,  to  have  been  on  the  4th  of  June,  1805,  because  the  defendant 
iter  or  ma  is  stated  to  have  been  afterwards  (i.  e.  after  the  information  exhibited,)  sum* 
witbln  4$  mon€d\  and  to  have  appeared  on  the  4th  of  June,  and  the  conviction  was  sign- 
)?eo.  8.e,  anf*  8ea,e^  on  the  4th  of  June,  1805;  and  it  thereby  also  appears,  that  the 
is.  evidence  was  given  in  the  defendant's  presence,  as  his  departure,  pending  tne 

continuance  of  the  transaction,  will  not  be  presumed;  and  it  thereby  also  ap- 
.  .pears  that  the  conviction  took  place  on  the  4th  of  June,  1805.  2d.  The  wit- 
ness, an  Excise  officer,  stating,  in  language  appropriate  to  his  employment, 
ihat  he  surveyed  the  malt-house  of  the  defendant  on  the  12th  of  May,  and 
ihere  found  a  floor  of  malt  in  operation,  &c,  is  prima  facie  evidence  that  the 
defendant  was  at  that  time  a  malster;  for,  otherwise,  it  could  not  properly  be 
called  his  malt-house,  nor  would  the  officer  have  had  authority  to  survey  it,  aa> 
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Vr  the  E*cise  lawg,  a  party  must  enter  his  malt-house  before  the  officer  can 
eurvey  it. 

4.     Rex  v.  Shone.  T.  T.  1805.  K.  B.  2  Smith,  643;  S.  C.  7  East,  389.      Na  app%el 

The  defendant  was  convicted,  before  two  justices  of  the  county  of  S.,  in  a  ,lei.totn* 
penalty  of  200/.,  under  the  42  Geo.  3.  c.  38.  s.  30.,  for  that  he,  within  three  JJJJ^coa 
months  then  last  past,  to  wit,  on,  &c,  at,  &c,  did  wet,  water,  and  sprinkle,  rictiooby 
and  cause  and  suffer  to  be  wetted,  watered,  and  sprinkled,  corn  and  grain  of  two  jostio 
his  (the  said  defendant)  then  and  there  making  into  malt,  whilst  the  same  was  *•  for  •»  «C 
in  a  certain  stage  of  operation  (that  is  to  say)  upon  the  floor,  after  the  same  J"08?-*11 
had  been  emptied,  thrown  out,  and  taken  from  the  cistern  of  him,  the  said  Geo  t*  & 
Thomas  Shone,  used  for  the  steeping  of  the  said  corn  and  grain,  and  before  gg.  f.  a©, 
the  end  and  expiration  of  twelve  days  from  the  time  of  steeping  the  said  corn  [  437  "| 
and  grain,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,   . 
whereby,  &c.     Whereupon  the  defendant  appealed  to  the  Quarter  Sessions 
of  the  county  of  Somerset,  which  court  quashed  the  said  conviction,  and  there- 
upon the  appeal  was  removed  by  certiorari  into  this  court,  upon  the  ground 
that  no  appeal  lay  to  the  Court  of  Quarter  Sessions  upon  such  conviction. 
The  clauses  upon  which  the  question  arose  were  as  follows;  statute  42  Geo. 
3.  c.  38.  s.  30.  "No  malster  shall  wet,  water,  or  sprinkle,  or  cause  or  suffer 
to  be  wetted,  watered,  or  sprinkled,  any  corn  or  grain  making  into  roalt,  in 
any  state  or  stage  of  operation  after  the  same  shall  have  been  emptied,  thrown, 
or  taken  from  out  of  the  cistern,  vat,  or  other  vessel  or  utensil  used  for 
steeping  such  corn  or  grain,  for  and  until  the  full  end  and  expiration  of 
twelve  days,  on  pain  of  forfeiting,  for  each  and  every  such  offence,  the 
sum  o£  200/;  that  all  fines,  penalties,  and  forfeitures  imposed  by  this  act,  shall 
be  sued  for,  recovered,  levied,  or  mitigated  by  such  ways,  means,  or  methods, 
as  any  fine,  penalty,  or  forfeiture  may  be  sued  for,  recovered,  levied,  or  rnitw 
gated  by  any  law  or  laws  of  Excise,  or  by  action  of  debt,  bill,  plaint,  or  in-r 
formation  in  any  of  his  Majesty's  courts  of  record  at  Westminster,  or  in  the 
Court  of  Exchequer  in  Scotland  respectively;  and  that  one  moiety  of  every 
such  fine,  penalty,  or  forfeiture,  shall  be  to  his  Majesty,  his  heirs,  and  succes- 
sors, and  the  other  moiety  to  him  or  them  who  shall  inform,  discover,  or  sue 
for  the  same."     Per  Cur.  This  act  omits  the  word  "penalty,"  and  has  only 
the  word  "mitigate,"  which  can  be  supposed  to  apply  to  penalties.     The1  word 
she  "adjusting"  may  apply  to  the  adjusting  of  the  duties.     We  think  the 
words  here  are  as  general  as  the  subject  matter,  that  is,  only  the  duties.     I) 
the  legislature  meant  any  thing  else  quot  voluit  yum  dixit. 

5.     Rex  v.  Rogers.  H.  T.  1899.  K.  B.  10  East,  568. 

The  stat.  42  G.  3.  forbids  corn  making  into  malt  to  be  wetted  while  it  is  a-  The  statetsj 
floor,  before  twelve  days  from  the  time  when  it  is  emptied  out  of  the  oistern.  428?eo*  * 
The  stat.  46  G.  3.  s.  1 .  repeals  that  provision  generally,  and  enacts,  ^sect.  3.)  BOtab««lat* 
that  the  corn  in  that  state  shall  not  be  wetted  till  nine  days  after;  then  sect.  \y  repealed 
14.  enacts,  that  this  act  shall  commence  and  take  effect,  as  to  all  matters  bnt  only  iu 
whereof  no  special  commencement  is  thereby  provided,  from  the  1st  of  Au- 0P6rmli°Bi 
gust,  J806,  and  shall  continue  in  force  till  the  25th  of  March,  1807.  T*ml4M 

Per.  Cur.     Incorporating  the   14th  with  the  1st  section,  this  law  only  ope-^^  ^ 
rated  as  a  repeal  of  the  former  one,  during  the  time  limited  in  the  14th  sec- 
tion, after  which  the  first  resumed  its  operation  during  the  interval  between  the 
25th  of  March,  1807,  and  a  subsequent  act  reviving  and  continuing  the  46 
Geo.  3. 
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*  Tbe  writ  of  mandamus  is  a  high  prerogative  writ,  issuing  out  of  the  Court  of  King's 
Beoch,  as  the  peculiar  superintendent  of  inferior  jurisdictions  and  authorities,  directed -to 
any  person;  corporation,  or  inferior  court  of  judicature,  requiring  them  in  the  King's  name 
to  do  some  particular  thing  therein  specified,  which  appertains  to  their  office,  situation  or  du- 
ty, and  which  U  consistent  with  right  and  justice;  s*e  3  Blx.  Com.  1 10.  Tbe  object  of  tbe 
writ  is  not  to  supersede  legal  remedies,  but  only  to  supply  the  defect  of  them.  Tbe  only 
proper  ground  for  the  writ  is  a  defect  of  juntice.  It  is  the  absence  or  want  of  a  specific  le- 
fal  remedy,  which  gives  the  Court  jurisdiction;  see  2  delw.  N.  P.  tit.  Mandamus,     Thep 


*WJ  MANDAMUS, 

I.    RELATIVE  TO  WHETHER  IT  IS  OR  IS  NOT  A  WRIT 
OF  COMMON  RIGHT,  p.  440. 

II. WHEN  IT  LIE8  IN  GENERAL,  p.  440. 

HI.  WHEN  IT  LIES  IN  PARTICULAR  IN- 
STANCES. 

(A)  Concerning  administrations  and  probates,  p.  442. 

(B)  ■  ARBITRATORS,  p.  445. 

(C) CHAPELS  AND  MEETING  HOUSES,  p.  445. 

(D) CHURCH  RATES,  p.  446. 

(E)  CHURCHES  AND  CHURCH-YARDS,  p.  447, 

!P)                       ,     .         CHURCHWARDENS,  447. 
G)  — - COMMISSIONERS  OF  BANKRUPTS,  p.  447 

(H) colleges.     See  University. 

(I)  ■ constables,  p.  448. 

(J) copyholds.     See  ante,  tit.  Copyhold. 

*  (K) CORPORATE  OFFICERS,  p    448. 

(L) CORPORATION  BOOKS,  p.  456. 

(M) CORPORATION  8BAL,  p,  457. 

(N) *—  DELEGATES,  COURT  OF,  p.  457. 

(O) ECCLESIASTICAL  COURTS  AND  PERSONS,  p.  457. 

(P) INFERIOR  COURTS,  p.  463. 

(Q) India,  witnesses  in,  p.  463. 

(R) inns  of  court,  and.  freedom  of  a  citt,  p.  464L 

(S) justices  of  the  peace,  p.  464. 

(T)  LICENCE,  p.  471. 

(U) land-tax,  p.  472. 

(V) manors,  p.  472. 

(W) nuisances,  p.  475. 

(X)  — . — — .  officers  in  general,  p.  475, 

%  &$  ]  {  Y)  j<iu  r—  PARISH  CLERKS,  p.  477. 

(Z)     p»  ».. *  POOR  rates,  p,  478. 

'(A  1.)     <i  i  ■  i       n   ■■      ■  OVERSEERS,  &C,  p.  480. 

(B  I.)  ■■         PROCTORS,  fyc  y  p.  482. 

(C  1.) ;i"  physicians,  4rc  ,  p.  483. 

(D  I.)  — _ railways,  p,  483. 

(E  I.) -J — : : — recorderships,  p.  4ft4. 

(F  I.)— *• schoolmasters,  p.  485. 

(G  1.)  ships,  p.  485. 

(H  I .)  .*"  surgeons,  p.  485. 

'(I  1.)        r  trading  corporations,  p.  485. 

(J  1.)     ■ treasurer  of  a  county,  &c.  p.  486. 

(K  I.)  ■  taxes,  rates,  duties,  &c.  p.  487. 

(L  I.) the  universities,  p.  488. 

.(M  1.)  — — VESTRY  CLERKS,  p.  494. 

(N  1.) WRITINGS,  &C.  p.  495. 

JV.  RELATIVE  TO  WHERE  IT  WILL  NOT  LIE  IN  GENE- 
RAL, p.  495. 

V. THE  APPLICATION  FOR,  p.  501. 

VI. FORM  OF  THE  WRIT. 

'A)  To  whom  directed,  p.  504. 

^B)  Degree  of  certainty  required,  p.  506. 

(C)  Of  being  joint  or  several,  p.  507. 

(D)  Of  the  teste  and  return,  p.  508. 
VII. AMENDING  THE  WRIT,  p.  p.  509. 

.mint  be,  however,  a  specific  legal  right,  **  well  a*  the  went  of  a  ipecific  legal  remedy,  is 
.order  to  form  an  application  for  a  mandamus;  see  8  East,  219.  The  writ  is  grounded  am  the 
oath  or  the  party  injured,  showing  his  righ  s  and  the  denial  of  jutfioe  below  whereupon  the 
party  complained  of  is  directed  to  show  why  the  writ  should  not  ts*ue;  see  3  Bla.  Com.  lit 
964.  This  »  substantially  |  civil  remedy  for  the  subject,  and  the  King's  name  is  oaly  nom- 
||Muly  peed* 


i: 
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Vf II,  RELATIVE  TO  OBJECTING  TO  THE  Wftlt,  AftD  WHEN 
QUASHED  OR  SUSPENDED,  p.  510. 
IX. WHOM  THE  WRIT  SHOULlJ  BE  DELI- 
VERED, p.  5  !2. 
X, THE  RETURN  TO  THE  WRIT. 

(A)  By  whom  made,  and  of  its  being  under  seal,  p.  513. 

(B)  Of  the  return  being  positive,  p  514. 

(C)  Of  amending  the  return,  p.  5£2 

(D)  Traversing  the  return  or  replying  thereunto,  p.  522. 

(E)    CORSEQUENCES   OF    RETURN     BEING    INSUFFICIENT    OR    FALSE,    OR 
OMITTING  TO  MAKE  A  RETUIllC,  p.  523. 

XI.  RELATIVE  TO  DAMAGES  AND  COSTS,  p.  526. 

I.     RELATIVE  TO  WHETHER  IT  IS  OR  IS  NOT  A  WRIT  OF 

COMMON  RIGHT.  [  440  J 

Rex  y.  Bishop  of  Chester.  M.  T.  1786.  K.  B.  1  T.  R.  396.  Rex  v.  Mayor 
and  Aldermen  of  London.    M.  T.  1787.    K.  B.   Id.    177.     Jones  y. 
Sishop  of  Ely.  E.  T.  1788.  K.  B.  2  Id.  290.     Rex  v.  Commissioners 
0f  Excise.  E.  T.  1788.  K.  B.  Id.  38:    Rex  v.  Bristol  Dock  Compa- 
ny. 5  Selw.  N.  P.  1062. 
Buller,  J.     In  ancient  cases  the  grounds  on  which  this  Court  has  granted  *.'  *  *?•*•" 
<Jf  refused  a  mandamus  are  not  explicitly  stated;  hut  during  the  time  Lord !?.  Q0**rt 
Mansfield  presided  here,  he  has  taken  great  pains  to  state  particularly  the  to  grant  or* 
grounds  on  wtiich  this  Court  will  either  grant  or  refuse  such  writs.     He  has  refsse  a 
Always  said  this  Court  will  not  interpose  by  granting  a  mandamus,  unless  the  manda 
party  making  the  application  has  no  other  specific  legal  remedy.     It  must  be  ***•  **di*; 
a  legal  and  a  specific  remedy.  mated 

-"" — without  ree? 

II.  RELATIVE  TO  WHEN  IT  LIES  IN  GENERAL.  MMire  t* 

K  ReX  v.  Windham.  H.I?.  1776.  K.  B.Cowp.  377.  Rex  y.  Commission- » wood. 
ersop  DEvrf*.  M.  T.  1813.  K.  B  2  M.  &  S.  80.  Rex  v.  Bishop  op  where 
Chester.  M.  T.  1796.  K.  B.  1  T.  R.  396.  *£  epeS* 

Per  Cur,  Where  there  is  no  other  legal  specific  remedy  to  attain  the  ends  ^  j^J 
oT  justice,  the  course  mast  be  by  mandamus,  which  is  a  prerogative  writ;  and  remedy, 
the  very  form  of  it  shows  its  object  is  to  prevent  a  failure  of  justice.  the  Court 

2.     Rex  v.  the  Marquis  op  Stafford.  E.  T.  1790.  K  B.  3  T.  R.  646.     wHWefsier 

On  a  commission  of  charitable    uses,  it  was  agreed  between  the  lord  of  the  fb°  ,m]£!^ 
manor  of  A.  and  the  inhabitants  of  W.,  within  the  manor;  that  certain  cnpy-^y* 
hold  lands  should  be  let  for  the  maintenance  of  a  stipendary  curate  of  the  \9  where 
chapel  of  W.,  to  be  nominated  by  a  majority  of  the  inhabitants,  and  to  be  al- the  party 
lowed  by  the  lord,  and  by  him  presented  to  the  ordinary  for  a  licence  to  preach;  has  a  reme* 
tha  usage  of  nominating,  &c.  had  been  pursuant  to  the  agreement.  Tfte  lord**  »«V*- 
having  refused  lo  allow  and  present  the  nominee  of  a  majority  of  the  inhabi-  *' 
tants,  the  latter  prayed  a  mandamus,  which  the  Court  refused;  for  their  right 
is  either  a  mere  trust,  and  then  their  remedy  is  in  equity;  or  it  is  a  legal  right, 
and  then  a  quart  impedit  will  lie. 

3.     Rex  v.  Severn.  T.  T.  1819  K.  B.  2  B:  &  A.  646. 

Arftoifway  was  made  under  the  authority  of  an  act  of  parliament,  by  which  gBt  DOt 
the  \  roprietors  were  incorporated,  and  by  which  it  was  provided  that  the  pub-  tj,tl  aD  ^  ' 
lie  should  have  the  beneficial  enjoyment  of  the  same.  The  company  having  af-  dictmeat 
terwards  taken  up  the  railway,  on  motion  for  a  mandamus  to  compel- the  com- will  also 
pany  to  reinstate  and  lay  down  again  the  railway.  h>.         -.. 

Ar  Cur.  We  have  entertained  considerable  doubts  during  the  discussion',  L  441  > 
whether  the  Court  ought  to  grant  a  mandamus  to  compel  the  doing  of  an  act, 
trre  omission  to. dor  whiclr  may  be  prosecuted  by  the  indictment.  We  are  how- 
ever, satisfied,  from  previous  authorities  that  there  is  no  reasonable  ground  for 
that  doubt.  If  an  indictment  had  been  a  remedy  equally  convenient,  benefi- 
cial, and  effectual  as  a  mandamus ,  we  should  have  been  of  opinion  that  we 
ought  not  to  grant  the  numdamtt*',  but  we  think  ii  is  perfectly  clear  that  an  to- 
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flfctmenl  is  not  such  a  remfedy,  for  a  corporation  cannot  be  compelled  by  iif* 
diet  me nt  to  reinstate  the  road.  The  Court  may,  indeed,  in  case  of  cowrie* 
tjon,  impose  a  fine,  and  that  fine  may  be  levied  by  distress;  but  the  corpora- 
tion may  submit  to  the  payment  of  the  fine,  and  refuse  to  reinstate  the  road; 
and,  at  all  events,  a  considerable  delay  may  take  place.  The  remedy,  there- 
fore, is  not  so  effectual  as  that  by  mandamus.  We  are  consequently  of  opin- 
ion that,  the  circumstance  of  the  corporation  being  liable  to  an  ind  ictment  is 
no  objections  to  the  granting  of  a  mandamus. 

4.   Rex  v.  Heathcote.  E.  T.  1701.  K.  B.  10  Mod.  49. 
A  manda       By  the  custom  of  London,  each  of  the  wardmote  is  to   return  four  persons 
mut  ■       to  the  court  of  alderman  out  of  which  the  court  is  to  choose  one  out  for  alder- 

mot©?6*  man  °^  lne  war^-     On  motion  for  a  mandamus, 

where  the  Eyre  J.  The  question  is,  whether  the  Court  ought  to  grant  the  mandamus 
Court  has  desired?  The  design  in  askiug  it  is  said  to  be,  not  so  much  for  the  sake  of 
doubled  deciding  the  prsent  controversy,  as  to  know  what  remedy  the  inhabitants  of  8 
whether  it  warj  nave  j0  ne  represented  by  one  of  the  four,  truly  chosen  by  them  in  teef 
word  D°t1'  court  °f  aldermen.  It  is  agreed  that  the  wardmote  are  to  choose  four,  ami 
be  better  return  them  to  the  court  of  aldermen,  and  that  the  court  of  aldermen  are  to  be 
considered  the  final  electors,  for  they  are  to  choose  one  of  the  four.  It  is  agreed  the 
upon  there  court  of  aldermen  have  quashed  returns,  sometimes  for  the  number  and  insoffi- 
**"*•  ciency  of  the  persons  returned,  sometimes  for  the  irregularities  in  the  choice.  It 

must  likewise  be  agreed  that  this  court  has  a  general  jurisdiction  in  this  matter, 
and  is  to  take  care  that  public  offices  be  discharged  by  persons  that  are  duly 
elected,  and  that  mandamus  has  been  the  way  whereby  this  power  has  been  gen- 
erally executed;   we  agree,  therefore,  that  unless  a  mandamus  will  lie  in  this 
case,there  is  no  remedy;  for,  as  for  action  upon  the  case  for  false  returns,  they 
only  lie  in  damages,  and  can  never  restore  the  persons  wronged  to  the  posses- 
sion of  their  right.  It  ought  to  be  the  concern  of  a  court  of  justice  to  take  care 
that  whilst  they  are  granting  remedy  to  one  that  they  do  not  at  the  same  time 
expose  others  to  great  inconveniences,  and  likewise  that  the  remedy  be  such 
tts  may  prove  effectual.     Per  Cur.     It  appears  to  us,  we  should  grant  a  man- 
damus  to  the  court  of  aldermen,  suggesting  such  four  to  be  chosen  and  com-' 
tnandiog  them  to  choose  one  of  them.     This  seems  to  us  not  liable  to  those  ob- 
jections and  inconveniences  the  other  way  is  attended  with,  and  also  answers-' 
the  objections  rationally  started,  that  they  are  in  truth  sole  electors;  besides,' 
suppose  the  court  of  aldermen  have,  as  is  pretended,  such  a  power  over  re- 
turns: they  are  the  most  proper  persons  to  return  their  own  privileges.     Am  to 
the  objection  that  the  lord  mayor  presides  in  the  court  of  aldermen,  and,  hav- 
ing power  to  adjourn  the  court  at  pleasure,  may  prevent  any  return  ungrateftuV 
to  him;  the  answer  is,  that,  in  so  doing  he  would  be  guilty  of  a  contempt,  and 
f      o  i  80  wou^  the  court  of  aldermen,  should  they  refuse  to  obey  or  return  to  the- 
L  *4*  ]  mandamus. 

5.  Rex  v.  Everet.  E.T.  1735.  K.  B.  Ca.  Temp.  Hard.  261, 
The  Coart       If.  and  S.  were  candidates  for  the  office  of  common  councilman  in  the  ward- 
iefiued,on  0f  Bassishaw  in  London;  and  H.  had  the  majority  upon  the  poll:  whereupon' 
for*a  man  ^*  <Iemanded  a  scrutiny,  but  did  not  deliver  his  objection  against  the  bad  poller* 
efamuf,  to  t>H  tne  twelfth  day;  whereas  the  stat.  11  Geo.  c.  18.  directs,  that  the  candid- 
determine  a  ate  shall,  within  ten  days  next  after  the  receipt  of  the  copy  of  the  polls  .taken  at 
corpt>r* tion  such  election,  deliver  to  the  presiding  officer  the  objections  &c.,and,  therefore,* 
question  of  jj  objected  to  the  scrutiny's  going  on  for  the  defect  in  not  delivering  theob- 
•aeoee  bntJect'ons  m  *en<*avs*    And,  thereupon,   S.  moved  for  a  mandamus  to  Everet,< 
directed  the tne  deputy  alderman  of  the  ward,  for  him  to  proceed  in  the  scrutiny;  and,  here-' 
Writ  i*  is    upon,  the  question  was,  whether  the  ten  days  in  that  act  were  only  directory, 
rae,that     or  were  compulsory;  and  it  was  objected;  likewise,  that  as  the  act  had  laid  a- 
the  que*      penalty  on  the  presiding  officer,  if  he  offended  in  the  promises,  that  for  that 
b°dB,5  d  rea80D  a  mandamus  ought  not  to  go.     But, 

ob  the  re        ^er  ^°r<^  Hardwick  C.  J.     As  to  the  penalty,  there  is  nothing  in  it;  for*' 

Pun  whenever  an  act  of  parliament  directs  something  to  be  done,  the  Court  wni 

enforce  the  doing  it  by  mandamus*?  so  upon  the  act  of  parliament  to  oblige/ 
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lawyers  of  corporations  to  attend  at  the  assemblies,  we  always  grant  a  mancta* 
mus  notwithstanding  the  penalty. 

ill.  RELATIVE  TO  WHEN  IT  LIES  IN  PARTICRLAR  IN- 
STANCES. 

(A)  Concerning  administrations  and  probates. 
1.  Gray  t.  Finch.  M.  T.  1696.  C.  B.  Comb.  454*  Rex  t.  Raines.  Holt, 
310.  Dunkin  t.  Mvx.  M.  T.  1698.  K.  B.  T.  Raym.  235.  Anon.  H. 
T.  1691.  K.  B.  5.  Mod.  374.  Offlet,  v.  Best.  T.  T.  1678.  K.  B.  i 
Lev.  186.  Rex  v.  Bettes worth.  H.  T.  1696.  K.  B.  7  Mod.  313,  Sr 
C.  W.  Kely,  156.  M.  T.  1697.  K.  B.  7  Mod.  143.  Gray  v.  Tench* 
^  M.  T.  1696.  K.  B.  Comb,  454.       * 

Suit  was  instituted  in  (he  ecclesiastical  court  for  probate  of  a  will,  whereof  A  manda 
the  defendants  were  named  executors;  and  plaintiff,  as  next  of  kin,  was  cited  mU9  1'ea  }• 
there,  to  show  cause  why  the  will  should  not  be  allowed ;  but  he  did  not  ap-  J^ViM* 
pear,  and  was  in  contempt  there;  but  afterwards,  by  his  counsel,  obtained  aDdt  ditpti 
mandamus  from  this  Court  to  grant  administration  to  him,  upon  a  suggestion  ted,  or  if 
that  he  was  next  of  kid,  and  that  the  Ecclesiastical  Court  ought  not  to  grant  titers  m  no 
administration  to  any  other.    But  now,  upon  motion,  a  supersedeas  was  grant-  ""H* t0 
ed  to  the  mandamus,  because  the  Ecclesiastical  Court  are  the  proper  judges  j^^f 
whether  a  will  or  no  will;  and  however  they  determine,  it  is  conclusive  at  ,jon. 
law;  for  if  an  executor  bring  an  action,  and  the  defendant  pleads  that  he  is   r  443  1 
not  executor,  the  probate  of  the  will  is  good  evidence  at  the  trial  that  he   is 
executor.     Per  Cur.     If  the  Ecclesiastical  Court  grant  administration  to  one 
that  is  more  remote,  and  refuse  him  that  is  nearest  of  kin,  upon  suggestion  of 
this  nature  a  mandamus  is  grantable;  but  in  this  case  it  does  not  appear  that 
even  the  plaintiff  requested  it,  but  rather  withstood  the  process  of  that  Court 
of  a  contempt,  which,  if  this  Court  had  been  truly  informed  of,  the  mandamus 
Would  not  have  been  granted. 

2.  Anon.  T.  T.  1693.  K.  B.  Comb.  289, 
Per  Cur.     When  a  will  is  proved  ptr  testes  in  the  Spiritual  Court,  they  must  Or,  to  de 
deliver  the  will  to  the  executor,  and  a  mandamus  lies  for  that  purpose,  if  they  oUro  a  will 
refuse.  f «"  ***** 

3.  Anon.  M.  T.  1707.  K.  B.  11  Mod.  137;  2  Sid,  114;  Comb.  450.  RBx.r. 
Hay.  ti.  T.  1769.  K.  B.  4  Burr.  2295;  S*  C.  1  Bl.  Rep.  640. 
It  was  moved  for  a  mandamus  to  the  surrogate  of  the  bishop  to  grant  *d- ^r^*°  jJJJJJ 
ministration  to  B.     The  case  was,  that  administration  had  been  committed  totlOD  to  th# 
one  who  died,  and  made  an  executor,  Who  would  have  had  it  committed  to  next  of  kin, 
him,  and  not  to  the  next  of  kin  to  the  intestate.     Holt,  C.  J.     It  cannot  lie,  bat  not  to  a 
but  it  must  be  committed  to  the  next  of  kin  to  the  intestate;  and  therefore  we  particular 
grant  a  mandamus  for  that  purpose.  oL™to  lu* 

4.  Sabine's  cape.  M.  T,  1688.  K.  B.  1  Sid.  443.  IpWVaal 

It  was  resolved  that  a  mandamus  will  not  lie  to  the  Spiritual  Court  for  not  conft  for 
delivering  up  a  will  concerning  land.  not  delivsr 

5.  RaIne's  case.  M.  T.  1690.  K.  R  1  Ld.  Rayth.  262.  m*op  • 

G.  made  a  will,  dated  the  25th  of  March,   1697,  but  did  not  sign  it;  to  JJ'11  •£•* 
which  he  made  1\,  &c,  executors,  and  afterwards*  died  in  April  following.  5?*be>lbi» 
After  his  death,  the  executors  produced  this  will  in  the  Prerogative  Court  to  the  port? 
prove  it;  but  the  Court,  doubting  of  the  validity  because  it  was  not  signed  by  hat  applied 

Station,  to  summon  in  all  the  persons,  who  would  beforadmuus 


the  testator,  issued  a  citation 

entitled  to  administration  if  this  will  should  be  adjudged  null.     And  they  all  ■J**"1* 
appeared,  and  retained  proctors,  except  G.,  brother  to  the  party  deceased,  J^JJJJ!!1 
who  was  in  contempt,  for  which  the  Court  proceeded  against  him  ad  excommu-  * 

nicandum.  Upon  which  G.  moved  in  K.  B.  for  a  mandamus,  to  be  directed 
to  the  judge  or  the  Prerogative  Court,  to  command  him  to  grant  administration) 
to  him  as  next  of  kin  to  his  brother,  deceased,  upon  suggestion  that  he  died 
intestate.  And  a  mandamus  was  granted.  On  motion  for  a  supersedeas  to 
the  mandamus,  upon  affidavit  that  G.  made  a  will,  the  validity  of  which  is  now 
in  contest  in  the  Prerogative  Court,  a  supersedeas  was  granted  by  the  whol% 
VOt  XII.  49 
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[  444  ]  Court;  Ut.  Because  they  said  that  the  Court  was  surprised  in  the  former  too* 
tion;  for  they  were  not  informed  that  G.,  the  brother,  was  in  contempt  in  the 
Prerogative  Court,  of  which  if  they  had  been  apprised,  they  would  have 
denied  the  former  motion,  for  the  party  who  makes  a  motion  ought  first  to 
resort  to  the  spiritual  judge,  and  request  the  granting  of  administration  to 
him,  and  not  be  in  contempt  for  the  same  thing;  but  2ndly.  Molt,  C.  J.,  said, 
that  the  difference  always  is  admitted  on  all  sides,  when  the  party  died  intes- 
tate, and  when  not.  When  it  is  admitted,  then,  if  the  ordinary  will  not  grant 
to  the  next  of  kin,  the  King's  Bench  will  grant  a  mandamus.  But  if  a  will  is 
produced,  the  jud  e  of  the  Spiritual  CoUrt  must  determine  whether  the  will  be 
good  or  not,  before  he  grants  administration;  for  if  he  grants  administration, 
and  afterwards  the  will  is  proved,  the  grantee  will  be  executor  of  his  own 
wrong.  • 

6.  Smith's  case.  H.  T.  1730.  K.  B.  2  Stra.  892.  S.  C.  Barnard,  370. 
Or,  for  *v       It  was  moved  for  a  mandamus  to  D.  B.,  commanding  him  to  grant  adarinis- 
aimiiMtra    (ration  to  S.  of  the  goods  of  his  deceased  son,  durante  minore  cctafe  of  his 
JjfijEf^jf* grandson.     Per  Cur.     When  we  grant  a  mandamus,  it  is  to  oblige  the  judge 
tau  either l0  do. right  to  the  party  who  sues  the  writ;  but  as  there  is  no  law  which  says 
ttr  »  partica  to  whom  these  administrations  during  minority  shall  be  granted,  there  is  no 
tftrp«rsQjf  law.to.be  put  jn  execution.  In  the  chBe  of  the  next  of  kin  he  is  entitled  dejurtr 
orgeneral^  aa<)}  therefore,  in  this  case  we  grant  a  mandamus  of  course. 
!*  7.  Anon.M.  t.  1688.  K.  B.  Comb.  158. 

But  tfetT        Counsel  moved  for  a  mandamus  to  the  Spiritual  Court,  to  compel  them  to" 
•nti>rcin*°  Put  t'.ie'r  ftea^ t0  Jetters  °f  administration,  they  having  refused  administration* 
the  Suir      to  his  client.     The  case  was,  the  next  of  blood  declined  taking  udmiaistnti€>ni 
kaml  Court  the  ordinary  decreed  it  to  the  principal  creditor,  according  to  the  custom  or 
togiaat  ad'fxmdbn;  but,  because  the  creditor  would*  not  enter  into  a  bond  to  pay  aj* 
nnowtra    %  debts,  as  well  of  record,  &c,  as  debts  on  simple  contract,  equally  pro  rata, 
i^toTlwir  *ne7  refcsed'  to  put  their  seal  to  the  letters  of  administration.     But  a  mandamus* 
sentence,     was  denied,  and  the  Court  said,  they  could  not  oblige  the  Spiritual  Court  to? 
execute  their  sentences,  if  they  would  not  themselves. 

8.  Blackborough  v.  Davis.  T.  T.  1700.  Corny n.  96; 
Nor,  after       A  motion  was  made  for  a  mandamus  to  the  Spiritual  Court  alter  an  adminis- 
admiuietrA  t  rat  ion  granted  to  the  grandmother,   that  another  administration  should  be 
55* n*'    granted  t0  *he  aant »  for  °y  the  statute  of  21  Hen.  8.  c.  6.  s.  3.  the  Spiritual 

for  £  toaMCo0rt.ott&hl  to  gratl! i!  lo  the  n€Xt  of  kin  ?  and  if  li  is  ^nted  to  another,  the 
other.  ^  grant  is  void,  and  this  Court  has  power  to  direct  and  command  it  to  be  granted 
"■"  to  the  person  who  by  our  law  is  next  of  kin,  and  she  is  the  aunt  and  not  the 
grandmother.  As  to  the  objection  that  there  may  be  an  appeal,  that  is  no 
cause  why  a  mandamus  shall  not  go  to  the  Spiritual  Court.  But  the  Court 
was  of  contrary  opinion,  for  by  the  statute  of  31  Edw.  3.  c.  11.  administration 
shall  be  granted  to  such  person  as  the  ordinary  pleases;,  then  the  statute  of  21 
[  445  J  Wen.  8.  c.  5.  requires  to  make  grant  of  the  administration  to  the  wife  or  to 
the  next  of  kin,  who  requires  it;  but  if  the  ordinary  does  not  grant  h  to  the 
next  of  kin,  but  to  a  mere  stranger,  yet  the  administration  is  not  void,  but  was 
jrood  upon  the  statute  of  31  Edw.  3;  and,  therefore,  if  an  administration  6a 
repealed, -upon  a  citation,  see  3  SaTk,  22;  Raym.  93;  3  Keb.  667.  683;  I  Sid. 
m;  the  acts  by  the  first  administration  are  good;  6  Co.  18.  b.  Packman** 
case;  l>ut  these  acts  could  not  be  good,  if  the  grant  to  a  man  not  of  the  nex£ 
of.kiri  was  absolutely  void;  and,  therefore,  the  remedy  for  the  plaintiff  is  by 
appear. 

(B)  Concerning-  arbitrator*. 
Rex  v.  Goodrich.  E.  T.  1806.  E.  B.  3  Smith,  3*£ 
Amanda  A  mandamus  was  issued  to  two  arbitrators,  under  an  act  for  making  a  navi- 
•Mwwill  gable  canal;  they  returned  as  follows:-  G.  said,  that  they  had  met,  but  could 
*2SS?  nota*rec  "P°"  a"  "mpire.  R.  replied  that  at  the  meeting  G.  proposed  nine 
stra  under  Perf°ns>  a,J  of  whom  were  interested,  and  that,  therefore,  he  refused  to  join 
•  canal  Mentha  nomination  of  any  one;  and  that  he,  thereupon,  proposed  eight  others, 
tsappoint    wl  disinterested,  Wd  G.  rejected  them.     Fer  Cw.    They  must  come  ta  an 

m  tapira.  agreement^Return  quashed.  J 


MANDAMUS.— Jh  i*  Churchward**.  315 

(C)  Concerning  chafels  anb  meeting  houses.  J^mandm 

I.  Put's  case.  M.  T.  1606.  K.  B.  6  Mod.  229.  mu$  will 


It  was  moved  for  a  mandamus  to  two  justices  of  the  peace  to  suffer  a  dissent-  ?ot }**  t0 
ing  minister  to  preach,  he  qualifying  himself  according  to  the  act  of  toleration.  Jtt*UC0,°" 
Bui  the  Court  denied  it;  for  a  Mandamus  is  always  to  do  some  act  in  execution  command' 


of  law,  but  would  be  in  the  nature  of  a  writ  de  nan  moleslando.  ing  them  is 

•offer  a  dissenting  minister  qaietly  te  preach  la  a  particalar  mceting-honse;  bat   It  ma/  be  obuinod  l# 
allow  ate*  to  take  proper  oalhe,  ate.  Ike. ;  * 

2.  Rex  r.  Barker.  H.  T.  1762.  K.  B   9  Burr.   1265;  S.  C.   1  Bl.  Rep. 

300.  352. 

Motion  for  a  mandamus  to  the  trustees  of  a  meeting-house  at  P.,  to  admit  a  Or,  to  the 
teacher,  one  A.     On  a  suggestion  by  affidavit,  that  he  was  elected  under  the  trn«t««f  of 
deed  of  trust  by  the  congregation,  and  refused  admission,  the  case  of  thefj Jneel,Bf* 
King  v.  Blower  was  cited,  where  n  mandamus  was  granted  to  restore  a  curate  mi^dbeaa! 
to  a  chapel,  in  Staffordshire,  who  was  nominated  by  the  vicar  and  ousted.         ting  teacher 

Per  Car.     We  have  considered  of  that  case  since,  and  are  all  clear  that  dsly  elee 
this  is  a  proper  specific  remedy,  where  a  curate  is  ousted  from  a  chapel  tol6dt 
which  he  has  a  right.     In  such  cases,  a  clergyman  is  not  to  be  driven  to  the 
ejectment. — Rule  to  show  cause. 

3.  Rex  v.  Jotham.  H.  T.  1790.  K.  B.  3  T.  R.  575.  f  446  1 

The  minister  of  an  endowed  dissenting  meeting-house  had  been  expelled  Or,  to  ad 
by  a  majority  of  the  congregation.     On  motion  for  a  mandamus  to  restore  mit  and  re 
'  '         Per  Cur.     There  is  no  doubt  but  that  a  maniamus  lies  in  these  cases.  •tor«  the 


whore  there  is  an  endowment,  if  a  proper  case  be  made  out;  but  it  is  necessary  """"toef 
lor  a  party,  applying  for  a  mandamus  to  be  restored  to  any  office,  to  make  out  J]|  JjJjJjJJI 
a  prima  facie  title  to  such  office,  and  show,  at  least,  that  he  has  complied  with  ing  meeting 
all  the  forms  necessary  to  constitute  his  right.     Here  it  does  appear  that  the  hooee: 
party  applying  has  gone  through  all  those  ceremonies,  which  the  particular 
sect  of  which  he  is  a  member  has  made  necessary. 

4.  Rex  v.  Justices  of  Derbyshire.  M.  T.  1776.  E.  B.  3  Hurr.   1791;  S.O'****** 

C.  1  Bl.  Rep.  606.  *£<* «•«« 

Application  for  a  mandamus  to  register  a  certain  tenement,  which  was  cer-  JJJjJijL?- 
tifieq  to  the  Quarter  Sessions  as  a  place  set  apart  for  the  meeting  of  Protestant  mooting* 
Dissenters.     The  Court  was  of  opinion,  that  in  registering  and  recording  the  hoese*^ 
certificate  the  justices  were  merely  ministerial,  and  that  after  a  meeting-house  Thoofh  * 
had  been  duly  registered;  still,  if  the  persons  resorting  to  it  not  being  them-mMl^B 
seive*  within  the  act  of  toleration,  such  registering  will  not  pfotect  them  from  JJJJjJJJ^" 
the  penalties  of  the  law. — Rule  absolute. '  44Mv  ^ 

'  (D)  Concerning  church  rates.  toiirahea' 

1.  Rex  t.  St.  Marqeret.  T.  T.  1315.  K.  B.  4  M*  $  S.  250.  Rex  ▼.  WiL-etai****** 
•on.  H.  T.  1825.  K.  B.  5  D.  o>  R.  602.   S.  P.  Rex  v.  St.  Peter's,  w*I  «©t  he 
Thetford.  T.  T.  1793.  K.  B.  5  T.  R.  364.  Rex  v.  Howarth.  M.  T.JF"*2j\ 
1812.  K.  B.  12  East,  556.  a  mattoT 

A  rule  nut  was   Obtained    for   a   mandamui   to  the   churchwardens  and0f  eoelo 
overseers,  to  summon  a  meeting  of  the  churchwards  and  overseers,  andaiaatleal 
of  the  vestry  or  principal  inhabitants  of  the  two  parishes,  for  the  purpose  cogniaaace 
of  making  a  rate.     Counsel  cited  Rex  v.  St.  Peter's,  Thetford  (see  5  T.  R-^JJ^jL 
364.),  to  show  that,  as  the  subject  matter  of  this  application  was'  a  church-rate,  |#|j  to  "^ 
a  mandamus  would  not  lie.     Per  Cur.     Although  this  Court  will  not  interfere  p*|  tnem  to 
by  mandamus  to  compel  the  churchwardens,  &c.  to  make  a  church-rate,  which  assemble 
is  properly  of  ecclesiastical  cognizance,  the  rights  and  powers  of -which  are  sad  deter 
saved  by  the  act,  yet  they  will  put  in  motion  their  functions,  in  ordine  ad  (i.  e.)  "J***, 
to  assemble,  in  order  to  inquire  and  agree  whether  it  be  fit  that  a  rate  should  ^g|^0y 
be  made.— Rule  absolute.  be  made, 

(£)  Concerninc  churches  and  church-yards.  I   447  r| 

Anon.  M.  T.  1814.  K.  B.  2  Chit.  255.  A  manda 

It  was  moved  for  a  mandamus  to  be  delivered  to  the  churchwardens  of  P.  «**»  lies  to 
to  cetamaod  them  to  give  up  the  keys  of  the  church.    The  court  made  the  ^'J^  "p^ 
vole  absolute.     See  sale,  tit.  Burial.  m  ^fa 

(^)  Concerning  churchwardens. 


dli  MANDAMUS.— When  it  lies. 

A  manda  i.  Rex  v.  Henchman.  H.  T.  1698.  Ca.  Temp.  Hard.   130;  S.  ft  5Morf, 

*m«  N«  !?  325;  S.  C.  Comb.  417;  S.  C.  6  Mod.  89. 

the  Melcu      ^  mandamus,  the  Court  held,  lay  to  the  Ecclesiastical  officers  to  swear  in  * 

OStlCal  MB        .  .  ,  '  7       J 

•era  to        churchwarden. 

.wear  in  2.  Anon.  T.  T.  1814.  K.  B.  2  Chit.  Rep.  254. 

eharohwar      It  was  moved  for  a  mandamus  to  the  archdeacon  to  swear  in  a  churchwarden 

*•»»  who  bad  been  duly  chosen.     Per  Cur.    As  it  is  only  to  swear  in,  which  does 

*™J  de0   not  confer  any  title.— Rule  absolute. 

"^  3.  Rex  v.  Bishop  of  Winchester.  T.  T.  1806.  K.  B.  7  East,  573. 


close  the     the  Court  held  the  control  of  the  election  devolves  at  common  law  upon  the 
po|l  for  tb«  electors  themselves:  but,  unless  there  be  a  custom  to  regulate  the  time  for 
election  of  making  sqcb  election,  it  is  not  competent  to  a  majority  of  the  electors  aaaem- 
cbarchwar  Djp<j  ttt  tjje  ^;me  0p  g|Jcn  election  to  narrow  the  period  which  the  common  faw 
peniealer    WouU}  allow;  and  therefore  a  resolution  by  tbem  that  it  shall  conclude  at  * 
boar  it  a  .fit  given  time,  must  at  least  limit  a  time  reasonable  in  itself  with  respect  to  nunv- 
qnestion  to  her  and  distance,  and  be  of  sufficient  notoriety.     But,  whether  a  resolution 
he  tried  op  by  a  majority  of  the  vestry  on  the  first  day  of  the  election  to  close  the  poll  at 
ea  a  man  four  o'clock  on  the  next  day  in  the  parish  where  the  number  of  electors  did 
mmu8-      not  exceed  180,  and  where  an  affidavit  stated  for  a  custom  of  200  years  not 
to  keep  the  poll  open  for  more  than  two  days,  and  no  instance,  within  living 
memory,  of  extending  it  beyond  four  o'clock  on  the  second  day,  were  sufficient 
to  warrant  the  closing  of  the  poll  at  that  time,  while  some  of  the  voters  worn 
stiJJ  coining  to  poll,  and  others  had  no  notice  of  the  resolution,  was  a  fit  ques- 
tion to  be  tried  upon  a  mandamus.     The  Court  held  that  it  was. 
(G)  Concerning  commissioners  of  bankrupts* 
'  [  448  ]  (I)  Concerning  constables, 

A  manda  Morlby  v.  Stacher.  M.  T.  1703.  K.  B.  6  Mod.  83. 

mut i  will  a  warrant  of  a  justice  of  peace  was  given  to  the  defendant  to  levy  money 
comoel'a  ^y  ^'stre8B  against  one  convicted  of  deer  stealing,  according  to  3  &  4*  W.  fc 
constable  M.  c*  ^*  against  deer  stealers.  In  pursuance  whereof,  he  distrained  the 
to  pa  j  moo  party's  cattle,  and  sold  them  for  so  much  absolutely;  but,  before  he  paid  the 
cy  levied  money,  he  was  advised  that  it  was  dangerous  for  him  to  sell  the  cattle,  for  it 
fry  aim  no  wag  doubtful  whether  the  words  of  the  act  warranted  a  sale;  upon  this, 
tress*  and  De  wenl to  M.,  and  proferred  him  the  money,  if  he  would  secure  him  barm- 
sale,  and  *e88>  which  M.  refused  to  do;  whereupon  be  undid  the  bargain,  and  restored 
who,  under  the  money  to  the  buyer,  and  the  cattle  to  the  first  owner.  And  now  a  woarfav 
an  idea  of  irus  was  moved  for  to  compel  him  to  pay  the  money  to  M. ;  and  this  was  the 
its  baying  more  strongly  insisted  on,  for  that  they  could  not  charge  him  in  any  action 
©  "had06  w'tnoul  tPvin&  the  warrant  in  evidence,  which  was  out  of  their  power  in  his 
stored  the  custody.  The  Court  would  not  grant  a  mandamus,  but  left  the  plaintiff  to  that 
money  to  remedy ;  for,  if  we  should  grant  a  mandamus,  and  he  disobey  it,  we  could  only 
the  purcba  fine  hiip  for  his  contempt;  and  the  justices  of  peace  may  do  it  as  well, 
•or  and  the  (K)  Concerning  corporate  officers."** 

Se^-  ln  !"  JolINSON  v-  Taylor,  E.  T.  1692.  K.  B.  T.  Raytn.  431. 

Amanda       *'  was  resolved,  that  a  mandamus  lies  to  swear  in  a  party  to  the  office  of 
«»t  lie*  to  mayor* 

swear  in  a        *  The  Court  lias  granted  a  mandamus  conditionally  to  commissioners  of  bankrupts  to  iasoe 

party  to  the  their  warrant  for  a  further  examination  of  the  bankrupt;  in  re  Bromley,  Z  D.  It  B.  310; 

office  of      but  they  refused  to  grant  one  to  certify  a  bankrupt's  conformity  to  tfae  Lord  Chancellor;  ex 

mayor,         parte,  King,  7  East,  92. 

f  By  the  common  law,  upon  the  death  of  a  Mayor  or  other  chief  magistrate  of  boroughs 
or  corporations  with  in  the  year,  the  Court  of  King's  Benoh  was  authorised  to  grant  a  man- 
damus immediately  to  fill  up  the  vacancy  thus  occasioned  bv  the  act  of  God  and  an  ordinary 
contingency,  see  8  Mod.  1 29;  but  upon  an  omission  to  elect  at  the  charter  d*y,  or  to  do 
such  acts  as  wore  by  the  charter  required  to  be  done  at  certain  times,  in  order  to  complete 
the  election,  or  upon  the  removal  of  any  officer  unduly  chosen,  the  Court  had  not  any  power  to 
compel  an  election,  or  the  performance  of  such  acts  as  were  necessary  to  complete  en  eJev 
*>on,  heftr**  U?o  day  came  round  again:  for  to  compel  the  corporation  to  proceed  to  an  •*#«> 


MANDAMUS.— A  to  Corporate  Officers.  317 

2.  Rex  ▼.  Wiltow.  M.  T.  1695.  5  Mod.  256.  [  449  ] 

*Thc  Court  granted  a  mandamus  to  reinstate  a  man  .as  a  burgess  of  a  cor-  °r* lo  *•» 

.  °  tore  a  man 

^ration.         ^  roe»s  CA8E.  M.  T.  1688.  K.  B.  Comb.  145.  ofa^oTpT 

The  Court  allowed  a  mandamus  to  the  mayor  of  Bristol  to  restore  the  op- ration; 
plicant  to  the  office  of  sword-bearer.  Or  sword- 

4.  Rex  v.  Wells,  Corporation  op.  H.  T.  1767.  K.  B.  4  Burr.  1999.       bearer; 

-On  showing  cause  against  a  mandamus  to  be  directed  to  the  corporation  of  Or  racer 
W.>  commending  them  to  restore  J.  B.,  one  of  his  Majesty's  Serjeants  at  law,  der; 
to-  the  recordership,  from  whence  they  had  removed  him,  the  Court  made  the 
role  absolute. 

5.  Bret  and  Johnson's  case.  T.  T.  1692.  K.  B.  Comb.  214. 

It  waa  moved  for  a  mandamus  to  the  mayor  and  citizens  of  C,  to  restore  R.  Or,  a  com 
B. ,  T.  J.,  and  seven  others,  to  their  offices  of  the  common  council  there,  and  ■■•■  °^*tt 
it  was  granted.  CI    ** 

6.  Stamp's  case.  H.  T.  1690.  K.  B.  Comb.  348.  Or  a  clerk 

A  mandamus  was  granted  to  restore  the  applicant  to  the  office  of  clerk  of  to  tne  com 
die  company  of  masons  in  London.  paoy  of  ma 

7.  Rex  v.  Corporation  or  Oxford.  M.  T.  1735.  K.  B.  Ca.  Temp.  Hard,  •one; 

177. 

Application  for  a  mandamus  to  the  members  of  the  corporation  of  O.   to °r'.t0  pr# 
proceed  to  the  election  of  a  mayor,  pursuant  to  stat.  1 1   Geo.  1.  c.  4.     The^V®  "J 
objection  against  it  is,  that  the  statute  only  extends  to  the  defect  of  election  a  ma«or; 
within  the  year;  whereas  here  has  been  no  mayor  since  the  year  1730,  that  is   f  450  1 
to  say,  no  legal  mayor;  for  others  have  been  actually  chosen,  but  illegally, 
and  have  all,  since  that  year,  been  successively  ousted  upon  quo  warranto. 

Lord  Hardwicke,  C.  J.  This  is  a  remedial  law,  and,  therefore,  the  Court 
aiiould  make  it  as  effectual  as  the  words,  or  any  construction  of  them,  can 
warrant;  and  the  Court  has  always  made  a  liberal  construction  of  it,  as  in  the 
case  of  the  Borough  of  Bosseney,  alias  Sentagel,  2  Stra.    1003.     A  manda- 

tion  at  another  day  would  not  be  enforcing  obedience  to  the  king's  charter,  but  to  authorise 
Ihern  to  aet  in  opposition  to  it.     The  omission  to  elect  might  be  owing  to  the  contrivance  of 
-the  person  who  ought  to  hold  the  court,  or  to  preside  in   the  assembly  where  the   election 
was  to  be  made,  or  it  might  ho  the  effect  of  puro  acciden*;  in  cither  case  the  inconvenience 
was  the  same;  a  forfeiture  of  the  charter  might  bo  incurred  and  the  corporation  dissolved,  in 
consequence  ef  sueh  omission;  see  10  Mod.  346;  ST.  R.  321;  8  Mod.  127.     To  remedy 
the  mischiefs  which  might  thus  arise,  it  was  enacted  by  1I10  stst.  11  Geo.   1.  c.  4.   that,  if 
bo  election  should  be  made  of  the  mayor,  bailiff,  or  other  chief  officer,  of  any  city,  borough' oc 
town  corporate  in  England,  Wales,  and  Berwick-upon-Tweed,  upon  the  day  or  within  the 
lime  appointed  by  the  charter  or  usage;  or  if  such  election,  having  been  made,  should  after- 
wards become  void,  whether  such  omission"  or   avoidance  should  happen  through  the  de- 
fault of  the  officer,  &c.  or  by  any  accident,  or  other  means,  the  corporation  should  not  ho 
thereby  dissolved,  bat   might  meet  at  the  town  hall,  or  other  usual  pUce  of  meeting,    on 
the  day  after,  between  the  hours  of  ten  in  the  morning  and  two  in  the  afternoon,  and  pro* 
ceod  to  an  election;  and  in  case  the  mayor  or  other  person  who  ought  to  hold  the  court  or 
preside  at  the  assembly,  shall  be  absent,  the  nearest  in  place  or  office,  having  a  right  to  vote 
shall  hold  the  court  and  preside.     And  in  caso  no  election  shall  be  made  upon   the  day,  or 
within  the  time  appointed  by  the  charter  or  usage,  or  in    pursuance  of  the  foregoing  direer 
Hon,  the  Court  of  King's  Bench  may  award  a  mandamus,  requiring  the  members  and  per- 
sons having  a  right  to  vote,  or  to  do  acts  necessary  to  be  done,  in  order  to  an  olection,  to  as- 
semble themselves  at  a  time  fixed  in  the  writ,  and  to  proceed  to  election,  and  to  do  the  ro* 
qoisite  acts  or  to  signify  to  the  court  good  cause  to  the  contrary.     In  cases  where  the  mayor 
Ac.  is  to  be  nominated,  or  sworn  at  a  court  leet,  or  other  court,  and  by  contrivance  of  the  lord 
steward,  or  other  officer:  or  by  accident  in  not  holding  such  court,  no  due  nomination,  Jtc, 
js  made,  the  Court  of  King's  Bench  may  award  a  mandamus  requiring   the    lord,   &c.  to 
Jioldsoch  court  and  to  do  such  acts  as  are  necessary  for  such  nomination,  and  to  direct  the 
admission  before  the  officer  presiding  at  such  election.     But  of  course  the  election  will  not 
•be  valid,  unless  as  great  .a  number  of  persons  aro  present,   and  concur  in  the  election,  as 
•would  have  been  necessary   in  case  the  same  had  been  made  upon  the  charter  day,  4»o. 
Mayor's  and  other  corporate  officer  voluntarily  absenting  themselves  from,  or  kqowingly  and 
designedly  preventing  the  election  of  any  other  mayor,  fee.  upon  the  charter  day,  &c„  shall 
upon  conviction  suffer  six  months'  imprisonment,  and  be  forever  disabled  from  taking  any 
office.     l>aetly,  the  persons  to  whom  the  mandamus  is  directed  aro  tp  make  their  return  to 
.«be  £r*t  writ. 
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mus  was  granted  to  elect  a  mayor,  though  there  was  actually  a  person  who> 
pretended  at  the  time  to  be  mayor,  and  no  information,  quo  warranto,  nor  judg- 
ment had  been  had  against  him. 

8.  Rex  v.  Newsham.  E.  T.  1755.  K.  B.  Say.  212.    Borough  or  Bosserky. 
.  H.  T.  1734.  2Stra.  1003.  Cask  op  Aberystwith.  T.  T.  1740.     id. 
1157.  Rex  v.  Heathcote.  M  T.   1711.  10  Mod.   59.    Case  or  the 
Corporation  of  Scarborough.  H.  T.  1742.  2  Stra.  1180. 
Or,  to  sleet     Upon  a  rule  to  show  cause  why  a  mandamus  should  be  awarded  for  pro- 
as °&**T    ceeding  to  the  election  of  a  mayor  of  the  borough  of  C,  it  appeared  that  by  m 
Tnl  *     bye-law,  made  in  the  reign  of  Queen  Elizabeth,  the  right  of  electing  a  mayor 
4.  although  OI" tne  borough  WBj8  vested  in  the  major  part  of  the  common  councilmen  of  the 
thsre  has     borough;  that  this  right  had  been  ever  since  that  time  exercised  by  the  major 
assess  a    part  of  the  common  councilmen;  that  upon  the  day  appointed  by  the   charter 
toetioa  de  for  the  election  of  mayor,  a  mob  took  possession  of  the  Town  Hall;  that  upon 
/*cto;        the  succeeding  day,  another  mob  did  the  same;  that  upon  the  latter  day,  J.  S. 
was  elected  mayor  by  the  burgesses  at  large;  that  T.  K.,  who  presided  at  fbe 
election  of  J.  &.,was  not  the  next  person  in  rank  or  office  to  the  present 
mayor,  there  being  at  the  time  of  the  election  three  other  persons  nearer  in 
rank  or  office  to  the  present  mayor  than  G.  N.:  that  the  common  council, 
which,  when  complete",  consists  ot  twenty  persons,  did,  at  this  time,  consist 
only  of  eleven,  and  consequently  that,  as  not  less  than  eleven  common  coun- 
cilmen can  elect  a  mayor,  if  a  mayor  be  not  elected  before  one  of  the  present 
common  councilmen  shall  happen  to  die,  no  person,  supposing  the  right  of 
electing  to  be  in  the  major  part  of  the  common  council,  can  ever  -be  elected 
mayor.     The  question  was,  whether  a  mandamus  can,  in  the  present  case,  be 
awarded.     Ryder,  C.  J.  It  has  been  said,  that  this  Court  is  ooly  empowered 
by  the  1 1  Geo.  1 .  c.  4.  to  award  a  mandamus  where  it  shall  happen  that  no 
flection  of  a  mayor  or  other  chief  officer  of  the  city,  borough,  or  town  cor- 
porate, shall  be  made  upon  the  day,  or  within  the  time  appointed  by  charter  or 
usage  for  that  purpose,  or  that  no  election  of  such  officer  shall  be  made  pursu- 
ant to  the  direction  of  this  statute;  or,  such  election  being  made,  shall  after- 
wards become  void;  and  it  is  inferred  that,  as  there  has  been   in  the   present 
ease  an  election  de  facto  of  a  mayor,  and  that  electiion  is  not  yet  determined  te 
be  void,  the  Court  cannot  award  a  mandamus  for  proceeding  to  an  election  of 
d  AAi  1  *  mayor;  but  we  are  of  opinion  that  the  words  "  no  election"  in  that  statute, 
9  *>I  J  ought  to  be  construed  "no  legal  election;1' and  consequently  that,  although 
there  has  been  an  election  de  facto,  the  Court  has  a  discretionary  power,  upon 
considering  all  the  circumstances  of  the  election,  to  award  or  not  to  award  a 
mandamus  as  the  justice  of  the  case  may  require.     If  on  all  circumstances  of 
an  election  de  facto  the  legality  therefore  be  doubtful,  the  Court  ought  not  to 
award  a  mandamus,  it  being,  in  such  case  proper  that  the  legality  of  the  elec- 
tion should  be  tried  by  an  information  in  the  nature  of  a  quo  warranto;  but  if, 
upon  all  the  circumstances  of  an  election  de  facto,  it  appear  clearly  to  be  il- 
legal, the  Court  ought  to  award  a  mandamus,  because  it  would  in  such  case 
J>e  nugatory  to  try  the  legality  of  the  election  in  an  information  in  the  nature 
of  a  quo  warranto. 

9.   Rex  v.  Slatford.  T.  T.   1696.  K.  B.  Comb.  419,  S.  C.  5  Mod. 

*>  to  318' 

ew'sar  ia  a      A  mandamus  was  granted  to  the  mayor,  c/c.  of  Oxon,  to  admit  the  defen- 

|awa  clerk;  dant  to  the  place  of  town-clerk.  They  returned  that,  by  the  charter  granted 
to  them  by  King  James  I.,  one  discreet  person  was  to  be  elected  common 
clerk,  to  hold  that  office  during  the  pleasure  of  the  mayor,  bailiffs,  and  com- 
monalty; they  likewise  certify  the  statute  of  13  Car.  2.,  which  requires  the 
taking  the  oaths  of  allegiance,  &c. ;  and  the  late  statute  appointing  other  oaths. 
That  the  defendant  (tali  die  et  anno)  was  elected  common  clerk,  (tali  die  el  ae- 
no)  et  non  antca,  took  the  oath  of  his  office  before  the  mayor,  &c,  and  did  net 
at  the  time  take  the  other  oaths,  before,  Ajc.  In  this  case  it  was  resolved,  tbk 
js  a  mandamus  to  admit  to  swear  him;  they  return  by  way  of  excuse,  that  the 
person  is  not  qualified,  which  ia  no  good  cause.     Peremptory  jaawifgjawii  grasjr 
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16.  Rex  v.  Cambridge  H.  T.  1766.  K.  B.  4  Burr.  2008. 
ttn  showing  cause  against  H  mandamus  to  be  directed  to  the  corporation  of  Or.  ***** 
Cambridge,  commanding  them  to  proceed  to  the   election  of  a  mayor  under  J*0*0  °*- 
the  statute  of  2  Geo.  1.  c.  4.  §.  2.  The  case  was,  that  they  had,  in  fact,  chosen  j^.^11  * 
one  upon  the  16th  of  August,  which  was  the  charter-day,  namely,  J.  G.  jun-  roer|j  co| 
ior,  who  was  an  officer  in  the  army,  just  gone  to  North  America,  and  without  oarableaa 
the  least  probability  of  returning  till  long  after  the  year  would  be  expired,  clearly 
The  electors  were  sufficiently  apprized  of  the  fact  at  the  time  of  the  election; ,oid' 
and  soon  after  it,  had  express  notice  given  them  of  it,  but  they  refused  to  go 
to  a  new  election.     Mr.  Justice  Aston,  and  Mr.  Justice  Hewitt  were  clearly 
of  opinion  with   Lord  Mansfield,  that  a  mere  de  facto  is  not  sufficient  to  pro- 
Tent  the  Court   from  issuing  a  mandamus  under  the  2  Geo.  1.  c.  4.,   which 
clearly  means,  that  "  where  no  due,  legal,  valid  election  has  been  made  upon) 
the  charter  or  usage-day"  the  Court  may  issue  a  mandamus.     And  they  were 
equally  cl  arthat  this  was  a  mere  colourable  election,  an  evasion,  of  the  act, 
a  void  election,  and  was  no  election  at  all,  and  consequently  that  the  office 
was  vacant  nor  had  this  person  any  estate  in  it;  the  whole  is  a  mere  contri- 
vance to  evade  the  act.  and  lo  frustrate  the  intention  of  both  2  Geo.   1.  and 
the  9th  of  Queen  Anne. — Rule  made  absolute. 

II.  Rex  v.  Bedford  Level.  E.  T.   1805.  K.  B.  2  Smith,  535;  S.  C.  6   L  ^  } 

East,  356. 
Application  for  a  mandamus  to  admit  and  swear  E.  C,  registrar  of  the  cor-PP° "u^^A 
potation  of  Bedford  Level.     The  affidavit  of  Mr.  C.  stated,  that  the  governor,  00e¥0f  two 
bailiffs,  and  commonalty  of  the  conservators  of  the  Great  Level  of  the  Great  candidate* 
fens  were  incorporated  by  an  act  passed  in  the  15th  of  Chailes  II.,  intituled  for  an  of 
an  Act  for  setting  the  Draining  offne  Great  Level  of  the  Fens,  called  Bedford  **•  hf*  * 
Level;  which,  reciting  that  95,000  acres  of  land  there  were  vested  in  Francis,  ■•J0"1/ •* 
Earl  of  Bedford,  and  his  adventurers  and  participants,  enacted,  that  he  and  moaw  sf  II 
bis  heirs  and  assigns  and  the  said  adventurers  should  be  a  corporation;  and  legal  vote*,, 
that  the  said  corporation  should  meet  as  often  as  they  pleased,  and  appoint  a  the  Oarr 
registrar  arid  other  officers;  and  that  none  of  the  commonalty  should  haves™1***' 
▼otes  that  had  not  100  acres  of  the  said  land;  and  that  all   conveyance  of  the  ""''^J  th^ 
ea!d  land  entered  with  the  registrar  should  be  of  force  to  convey  a  freehold,  ^Lff^^^ 
as  If  Che  same  were  enrolled  within  six  months  in  the  King's  Bench;  and   no  t0  <dmit 
grant  or  conveyance  should  be  of  force  but  from  the  time   it  should  be  so  en- and  swear- 
fered,  c/c;  that  the  usage  of  the  said  corporation  appeared  from  the  books  to  in  the  other 
be  te  hold  a  court  about  once  a  year  at  Ely,  in  April,  to  elect  a  registrar  and  *J*0lp^?T 
other  officers;  that  C,  of  C,  was  many  years  registrar;  that  at  the  April  XffiSavitaJ te>* 
jneefing,  1804,  the  corporation  elected  him  registrar,  with  the  salary  of  100/.  navt  tDe 
*  year,  and  T.  G.  deputy  registrar,  without  a  salary;  and  that  C.  died  18th  greater 
of  December,    1804;  that  on  the   17th  of  April,  1805,  there  was  an   election  nonaber  of 
for  the  office  of  registrar;  that  Mr.  C.  and  Mr.  S.  were  the  candidates;  that  I***1  ***** 
C  frequently  objected  to  the  admission  of  votes  which  arose  from  lands  con- 
veyed by  deeds  registered  by  the  said  deputy  registrar  after  the  death  of  the 
late  Mr.  C.  and  not  before;  that  T,  M.  and  eleven  others  tendered  their 
votes  Jbr  Mr.  S.,  and  were  objected  to  on  that  ground,  and  they  appeared  to 
be  so  entered;  that  at  the  close  of  the  poll,  by  consent,  there  was  a  scrutiny, 
and  upon  argument,  all  the  said  votes  were  ordered  to  be  added  to  the  votes 
fbrS,,  and  one  voter  of  the  like  nature  for  C;  and  the  numbers  were  for  S. 
$£,  and    for  C.   80;  whereas,  if  the  said  votes  had  not  been  allowed,  there 
woarid  have  been  80  for  C.  and  70  for  S.;  that  from  books  in  the  Fen-office 
€1  appeared  that,  before  C,  there  Were  but  four  registrars  since  the  act;  thai 
three  h  ad  each  an  assistant  or  deputy  at  the  time  of  their  deaths;  that  it  does 
•ot  appear  that  between  the  intervals  of  the  deaths  of  the  said  principal  regis- 
trars and  the  election  of  their  successors,  the  deputies  entered  into  any  con- 
veyances except  the  said  T.  G.,  as  aforesaid;  but  the  first  instance  of  an  ap- 
pointment of  an  assistant  or  deputy  registrar  was  in  1762,  when  the  Court  ap- 
pointed Mr.  J.  H.  by  reason  of  Mr.  B's  sickness  to  officiate  in  his  place  as 
tagistr  cur  till  further  orders  j  that  afterwards,  B.  being  dead,  there  was  an  or- 
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der  that  H.  should  be  and  continue  registrar  in  his  place;  fhaf  a(  in§  death 
there  was  an  entry  as  follows:  "New  registrar  appointed;  Mr.  J,  H.  being 
lately  dead,  this  corporation  doth  think  fit  to  appoint  Mr.  W.  P.,  the  said  late 
deputy,  as  registrar,  to  execute  the  office  of  registrar  until  a  new  election  shaft 
[  453  ]  be  made  of  a  registrar,  according  to  the  said  act;"  that  L.  bad   no  deputy; 
that  W.  succeeded  him  in  1756',  and  bad  a  deputy,  Mr.  M.;  that  W.  dying 
in  1757,  the  board  ordered  that  C.  should  be  appointed  in  his  stead  till  the 
next  April  meeting,  when  he  was  elected  and  re-elected  every  year  since* 
The  other  candidate  st  ated  in  his  affidavit  the  usage  to  elect  a  deputy  regis- 
trar and  other  officers,  not  named  in  the  act;  that  since  the  act  there  had  been* 
six  registrars;  and  twenty-three   appointments  of  deputy  registrars;  that  in 
1692  there  was  a  resolution  that  the  cffice  of  registrar,  being:  a  sworn  office, 
should  be  managed  by  the  registrar  himself,  and  no  deputy,  unless  upon  sick- 
ness or  some  other  extraordinary  occasion,  and  then  be  allowed  of  and  ap- 
pointed by  the  corporation;  that  tho  deputy  registrars  were  usually  sworn  ana 
often  signed  registers  and  certificates;  that  iu  1721  and  172$  the  attendance 
of  a  registrar  was  wholly  dispensed  with  by  the  board,  on  the  account  of  ill- 
health,  but  he  was  a  Ho  wed  his  salary;  and  that  the  fees  for  registering  deeds 
and  other  perquisites  of  office  were  by  the  said  order  received  by  their  thenr 
deputy  registrar;  that  in  1794,  J.  6.,  was  elected  deputy  registrar,  and  con- 
tinued till  1802,  when  J.  G.,  his  son,  was  elected;  that  it  appears  that  for- 
merly the  corporation  had  occasion  to  meet  very  frequently,  and  at  the  first 
meeting  after  tho  registrar's  death,  which  usually  took  place  within  a   few 
days,  they  proceeded  to  elect  a  new  registrar  until  next  April  meeting;  and 
that  it  does  not  to  his  belief  appear  that  at  such  death,  and  previous  to  the  ap- 
pointment of  a  new  registrar,  there  were  any  deeds  remaining  ia-the  office  un- 
registered or  left  at  the  office  to  be  registered  previous  to  the  time  of  Mr.  T. 
G.,  and  he  believes  it  has  been  a  constant  practice  to  mark  the  day  of  entry 
in  the  books,  and  the  day  on  which  tho  deeds  came,  and  not  the  day  of 
their  being  actually  entered;  it  does  not  appear  that  any  registrar  appointed  a 
deputy;  that  upwards  of  $30  deeds  were  registered  by  Mr.  J.  G.,  seventy  by 
T.  G.,  before  the  death  of  C,  and  upwards  of  sixty  between  that  time  and 
fbo  17th  of  April,  1805.     It  then  proceeded  to  state  an  objection  made  to  the* 
closing  of  the  poll  on  the  day  when  the  election  ended,  and  several  objections 
to  voters  for  Mr.  C.  on  other  grounds,  which  are  not  material  to  be  here  sta- 
ted.    Lord  Ellenborough,  C.  J.     The  only  question  of  any  importance  if? 
this  case  is,  whether  G.  was  a  registrar  de  facto  at  the  time  of  the  registers 
made  ofter   the  death  of  C,  and  we  cannot  think  he  can  be  so  considered. 
We  think  he  must  be  considered  as  a  deputy  registrar,  and  a  deputy  must  not 
presume  to  act,  except  under  the  assent  and  control  of  his  principal;  and,  aa 
a  necessary  consequence  after  the  death  of  his  principal,  whose  assent  can' 
no  longer  be  presumed,  his  authority  is  determined.     With  respect  to  an  offi- 
cer de  facto }  the  question  is,  whether  he  has  such  a  colourable  authority,  as  the* 
persons  who  wish  him  to  act  cannot  examine,  and  therefore  employ  him  to  do 
such  acts  as  he*  assumes  the  power  to  do;  for  an  officer  dcjaclo  is  one   who- 
has  the  reputation  of  being  the  legal  and  well-authorised  officer.     But  by  this 
case  G.  was  never  more  than  deputy,  and,  therefore,  after  the  death  of  his 
principal,  he  could  never  have  the  reputation  of  being  entitled  to  register 
deeds;  for  this  reputation  must  clearly  have  censed  when  it  was  known  that 
G.  was  dead;  now  C.  died  in  December,  1804,  and  the  election  was  not  un- 
S  454  |  ti|  April  16th,  1805,  and  some  of  these  registers  were  made  just  previous  to 
the  election;  as  to  the  case  of  Moore,  1 13.  it  is  not  an  authority  for  this  pur- 
pose; that  case  where  Manwood  says,  "if  one  who  has  colour,  but  no  right, 
does  an  act  that  is  good,  as  under  steward,  when  the  steward  is  dead,  he  must 
be  understood  as  one  acting  before  die  death  of  the  principal  is  known;  for  if 
that  was  known,  how  could  he  have  colour  of  authority?"    This  doctrine  ot 
Manwood's  is,  indeed,  no  more  than  what  was  law  in  respect  to  all  judicjj 
fleers.— Rule  absolute  for  the  mandaxmts. 
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t£.  Rkx*.  Corporatiopt  of  Bbdford.  H.  T.  1800.  K.  D.  1  East,  79; 
Application  for  a  mandamus  directed  to  the  recorder,  deputy  recorder,  al-  Wber*  a 
deraaan,  bailiffs,  and  commonalty  of  B.,  to  proceed  to  the  electing  of  a  mayor,  Pera°B  bat- 
tue office  being  vacant.     The  affidavit  on  which  the  motion  was  grounded  set  ^mav 
forth  the  constitution  of  the  borough,  which  was  a  borough  by  prescription,  0f  «  corpo1 
consisting  of  a  mayor,  recorder,  &c,  and  that  by  the  usage  the  mayor  is  an- ration  who 
nually  elected  on  the  first  Monday  in  September,  and  is  sworn  in  and  enters  **  duqaali 
Ids  office  on  the   Michaelmas-day  following;  that  on  the  first  of  those  day s, fie<*  ^  J0 
one  G.,  o  burgess  of  the  borough,  was  duly  nominated  and  elected  into  the  °^f?   •  -, 
office  of  mayor,  agreeable  to  the  custom,  for  the  year  ensuing;  and   notice  takeinh* 
given  to  him  to  attend  and  be  sworn  on  MichaeTmas*day  following;  but  aacrament 


year  previous  to  bis  elec-  r  V 
lion,  as  required  by  the  stat.  13  Car.  2.  c.    1.  s.  12;  and,  therefore,   would  theCoart  * 
not  subject  himself  to  the  penalty  imposed  by  law  on  persons  taking  upon  them-  upon  re 
selves  such  offices  without  that  qualification.     The  Court,  however,  express-  ceiring' 
ed  great  doubt  whether  they  could  with  propriety  grant  the  writ  under  the  cir-  competent 
eumstances  disclosed  by  the  affidavit  in  this  case;  for  all  that  appeared   was,  ^rma^oB1 
that  G.  had  been  duly  elected  according  to  the  usage  of  the  borough,  in  which  ^in  JJaJTa 
ease  the  affice  of  mayor  was  already  full,  and  there  could  be  no  other  mayor  manda 
legally  elected;  that,  supposing  the  election  to  have  been  properly  made,  the  mu$  to  the 
refusal  of  G.  to  take  upon  him  the  office  availed  nothing  against  the  validity  alectora  to 
of  his  appointment;  but  he  was  indictable  for  such  refusal.     Under  such  cir-  P1™***  jo 
eumstances  it  would  be   nugatory  to  grant  a  mandamus  to  proceed  to  that,  fion^pon90 
which  would  be  a  void  election;  aud  it  would  involve  the  borough  in  difficul*  the  U  Geo* 
ties,  since  aU  acts  done  under  the  new  mayor  would  be  void.     The  Court,  i.e.  4. 
therefore,  thought  it  better  in  the  first  instance  to  grant  a  rule,  calling  on  G. 
and  the  late  mayor  of  the  borough  of  B.,  to  show  canse  why  a  writ  of  manda- 
mus should  not  issuo    to  them,  commanding  the  said  late  mayor  to  swear  G. 
into  the  office  of  mayor  of  the  said  borough,  and  commanding  G.  to  appear 
before  the  said  late  mayor,  and  to  take  the  oaths,  &c,  and,  thereupon,  to  take 
upon  himself  the  office  of  mayor  of  the  said  borough  for  the  remainder  of  the 
present  year.     Such  a  rule  was  accordingly  granted. 

15.  Rkxv.  Gramfound.  E.  T.  1795.  K.  B.  6  T.  R.  301. 
Application  for  a  mandctmus,  commanding  the  defendants  to  proceed  to  the  So»  a  wri* 
election  of  two  capital  burgesses  in  the  room  of  two  persons,  one  of  whomhaB  ^D  . 
died  in  the  year  1791,  and  the  other  in  March  last.     It  appeared  by  the  &ffi-8?l>455  i 
davits  that  the  corporation  consisted  of  a  mayor,  recorder,  eight  capital  bur-  Coropei  a 

8 esses,  a  town  clerk,  and  an  indefinate  number  of  freemen  or  free  burgesses;  mayor  and 
latthe  mayor  is  elected  out  of  and  by  the  capital  burgesses;  that  the  capital  capital  bar 
burgesses  are  elected  by  the  mayor  and  capital  burgesses  out  of  the  freemen  geesee  of  a 
who  have  been  housekeepers  for  forty-days;  that  when  a  mayor  dies  in  office,  ^^"d0^ 
tne  custom  is,  that  the  mayor  for  the  preceding  year  resumes  the  offiee  for  the  two  Tm£tt 
remainder  of  the  year;  that  H.,  the  late  mayor,  died  in  March  last,  and  tbatejM  oUA 
on  his  death,  D.,  who  had  been  mayor  the  preceding  year,  resumed  the  office,  eioned  by 
and  had  continued  in  it  ever  since.     Grose,  J.  From  several  cases  that  have  the  death 
occurred  since  I  have  set  in  this  court,  I  have  observed,  that  some  corpora-  "two .car 
tiona  have  suffered  infinite  inconvenience  from  the  circumstance  of  their  not^  ^JJ^ 
having  filled  up  the  vacancies  in  definite  integral  parts  of  the  corporation  a^ire  WM* 
they  happened;  therefore,  when  an  application  is  made  in  this  court  for  a  man-  quo  war 
damtu  to  direct  the  filling  up  of  such  vacancies,  there  must  be  a  very  strong  ranto  info* 

ground  to  induce  urs  to  refuse  the  writ  in  any  particular  case.     1  do  not  know  "atl°"  * 
y  whom  the  information  against  D.  is  prosecuted;  nor  that  it  will  be  tried  at  ^(^TU 
the  next  assizes;  and  if  not,  great  inconvenience  may  arise  to  this  corporation  "Uyor^ 
from  our  refusing  the  mandamus,  because  the  number  of  capital  DurgesgeJJJT 
limited  to  eight,  and  two  are  dead  already;  and  I  see  no  inconvenience™** 
can  follow  if  we  grant  the  writ. 
VOL.  XII.  4i 


&&  Mandamus-  m*n  u  Ua. 

80  it  will    14.     Rex  ▼.  MaTor  of  West  Looe.  M.  T.  1S22.  K.  B.  2  D\  &  R.  178;  & 

He **h?w'li  C.  3  B.  k  C.  677. 

fast"^  a*        Motion  for  a  mandamus  to  admit  an  inhabitant  of  a  borough  by  prescription 

borough  by  *°  De  a  ^ee  burgess.     It  appeared,  first,  that  he  had  an  inchoate  right  to  be  a 

presonp      free  burgees;  and,  second,  that  the  office  of  free  burgess  is  a  corporate  office  by 

tion  to  be  a  prescription.     Per  Cur.    A  free  burgess  in  this  case  is  a  party;  mandunms 

***•  !??      "ill  not  go.     If  the  other  ground  is  taken,  the  impediment  is  equally  strong; 

appear  that  *°r  ^  ne  l9  not  a  corPorate  officer,  we  cannot  interfere  in  the  mode  suggested. 

hehad  an  —Rule  refused. 

inchoate  right  to  be  a  free  bargees,  and  that  each  office  is  a  corporate  office  by  prescription; 

Or  to  admit  *^-     Bex  r.  Mayor  of  Rye.  2  Ld.  Kenyon,  468. 

a  jurat.  It  was  resolved  that  a  mandamus  lies  to  admit  a  jurat . 

16.    Rex  v.  Mayor  of  Thetford.  H.  T.  1807.  K.  B.  6  East.  270. 
Th*  H  A  charter  having  granted  that  upon  the  death  or  amotion  of  a  principal  bur* 

Geo.  2.  c  gggg  jwno  js  appointed  to  hold  for  life)  it  should  be  lawful  for  the  mayor  and 
confined  to tne  remain»ng  principal  burgesses  within  eight  days  following  to  elect  another; 
annual  offi  tne  e'gnt  day*  after  a  vacancy  having  expired  without  an  election,  the  que**- 
cora.  tion  was,  whether  a  mandamus  could  be  granted  upon  the  stat.  16  Geo.  I  c.  4.' 

s.  2.  to  make  an  election.     The  Court  after  being  apprised  that  the  principal 
burgesses  were  appointed  for  life,  and  that  the  charter  required  the  vacancies' 
[  45$  ]  to  be  filled  up  within  eight  days,  which  had  expired,  and  being  referred  to  the 
case  of  the  corporation  of  Scarborough,  which  was  the  case  of  a  mandamv9 
upon  the  statute  to  elect  annual  officers,  and  to  the  case  of  Rex  r.  Wood* 
row;  see  2  T.  R.  732.  referring  to  the  former,  upon  due  consideration  of  the 
words  of  the  statute,  which  are  not  confined  to  annual  officers,  but  directs  the 
Mandamus  to  issue  if  no  election  be  made  of  the  mayor,  bailiffs,  or  other  chief- 
officer  or  officers  of  the  borough,  upon  the  day,  or  within  the  time  appointed 
by  charter  or  usage  for  that  purpose,  made  the  rule  absolute. 
17.     Rex  v.  Bower.  E.  T.  1823.  K.  B.  2D.  &  R.  842;  S.  C.  1  B.  &  C. 

Payment  or  Qn  tne  rteturn  0f  a  mandamvs  directed  to  the  defendant,  commanding  him 
posed  by  *°  acceP*  *De  office  of  a  common-councilman  of  the  borough  of  L.,  to  which 
the  bye-  ne  na.^  Deen  elected,  it  became  a  question  whether  the  payment  to  the  cham* 
law  of  a  beYlam  Of  a  fine  of  St.  imposed  by  the  byer-laws  of  the  corporation  was  a  su£- 
corporation  ficient  excuse  to  the  defendant  for  not  accepting  the/>ffice;  and  without  hear- 

aceefta1*  *Dg  *n*  °lher  <luestions  raised  on  their  turn>  the  Court  said:  "The  payment' 
corporate  °*"  *ne  **ne  °^  ^'  <?oes  not  exempt  him  from  serving  the  office.  The  bye-law 
office  doea~  d°e8  not  887  toa^  he  shall  either  pay  the  fine  or  serve  the  office;  but  if  he  its- 
not  exempt  fuses  to  serve,  he  must  pay  the  fine,  and  be  mulcted  for  his  contempt,  and  com* 
the  party  e  pelled  afterwards  by  the  authority  of  the  court  to  serve  the  office.  Thert) 
■errin  ^b"1  W  notnin8 to  aat'8fy  our  minds  that  the  payment  of  the  fine,  is  to  exempt  the 
ofBce^and  defendant  from  serving  the  office.  It  is  an  offence  at  common  law  for  a  mem- 
be  may  be  °*r  °*  a  corporation  to  refuse  to  take  on  htm  a  corporative  office  to  which  he 
compelled  has  been  appointed.'  Let  a  peremptory  mandamus  go," 
to  do  ao  by  (L)  Corporation  books. 

"*<m^a  1.     Rex  v.  Ingram.  M.  T.  1749.  K.  B.  1  W.  Bla.  50. 

Amanda       ^ot'on  *°r  a  mandamus,  to  deliver  up  books  and  papers  belonging  to  tHe  Do- 
wn* liea  torou8n.°^  &•     '*  was  snown  for  cause,  that  Ingram  was  executor  of  W.,  who 
deliver  up    bad  laid  out  several  sums  for  the  borough,  and  never  been  repaid,  and  that  he 
oorporatien  kept  these  as  a  security  for  such  re-payment.     But  the  Cotfrt  said:  that  as  he 
oooke,        confessed  having  public  books  in  his  custody,  a  mandamus  must  go;  and  if  he 
•  The  bailiffs  and  burgesses  of  an  ancient  borough  bad  been,  time  immemorially,   lords 
j  m  manor»  and  owners  »f  the  Guildhall,  within  die  borough,  and  by  a  charter  of  PbH. 
and  Mar.  power  was  granted  to  them  to  hold  manor  courts  in  the  Guildhall  twico  in  every  roar, 
as  of  ancient  time:  and  until  1807  suoh  courts  had  been  time  immemorially  held.     In  1807 
jommiasionera  under  an  inclosure  act  awarded  to  Lord  II,  all  the  said  manor,  with  the  rights 
*c  • £u*'  court9»  *iow  of  frank  P,ed«e,  excepting  to  the  bailiffs  and  burgesses  the  Guildhall 

ted-'  8emmntiI  lh°  yPar  18i1,  Lord  llm  beld  coar!s  in  lho  Gui,dhaHf  and  being  then  obstruc- 
fhAm.n  «r'l>i!lat  mandamus  would  lie  to  tho  bailiffs  and  burgesses  to  compel  them  to  allow 
C  764  ,0  be  hM  in  lbe  G»i,dh»11;  R<*  *•  Uchester,  tt  D.  &  R.  7*4;  see  3  B.  * 
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had  any  just  cause  for  keeping  them,  he  might  set  it  out  in  the  return.    The 
mandamus  granted.  \  457  ] 

2.     Rex  v.  Chester.  T.  T.  1*  *9.  K.  B.  1  Chit.  Rep.  477.  So,  to  b.r 

The  Court  will  grant  a  mandamus  to  burgesses,  &c.  to  inspect  the  corpora-  J^8*"'  *?" 
lion  books.  tj,g  corner 

5.  Rax  v.  Travanniox.  M.  T.  1816.  K.  B.  2  Chit.  Rep.  366.  ation 

It  was  moved  on  .behalf  of  the  relator  on  a  quo  warranto  information  for  a  book*.* 
mandamus  in  order  to  obtain  an  inspection  of  the  corporation  books.     An  in- The  rale  a 
formation  in  the  nature  of  a  quo  warranto  being  depending,  the  rule  was  in  the  j£  g!!!?-Hl 
first  instance  made  absolute.  it°oce  £* 

(M)  Corporate  seal.  an  inspae 

Rex  v.  Mayor  of  York.  T.  T.  1792.  K.  B.  4  T.  R.  699.  tion  of  the 

Application  for  a  mandamus  to  be  granted  to  the  mayor,  &c.  of  York  to  put  booka  of  a 
the  corporate  seal  to  the  certificate  of  the  election  of  the  recorder,  on  an  affi-  ©o'P0'*1** 
davit  that  he  had  the  majority  of  legal  votes.     It  was  stated,  that  the  other  ^u^ar 
candidate  had  the  majority  at  the  election,  and  that  the  corporation  had  already  ranto  uda 
certified  his  election}.     The  Court  said  that  the  present  application  was  a  mat-  ponding. 
ter  of  course,  like  a  motion  to  swear  in  a  corporator;  that  the  granting  the  A  manda 
mandamus  would  not  be  conclusive,  for  that  the  writ  only  required  the  corpo-  mUM  'ies  *• 
ration  to  do  the  act,  or  to  shew  cause  why  they  do  it  not,  and  that  all  the  ar-  EJJ^^J 
gumeats  that  could  be  urged  in  favour  of  the  plaintiff  might  be  pressed  on 
tke  return  to  mandamus  in  a  much  more  solemn  manner  than  in  the  present 

**■*•  No  manda 

(N)  Delegates,  court  of.  mus  lies  to 

Bishop  of  St.  David  v.  Luct.  H.  T.  1798.  1  Ld.  Raym.  544,  delegateeta 

It  was  resolved  that  oo  mandamus  lies  to  ihe  Court  of  Delegates  te  admit  ,dl?ir  *U» 

•Megtions.  £»«£*« 

(O)  Ecclesiastical  courts  and  persons.  mU9  \iea  t# 

1.     Rex  v.  Bishop  of  Salisbury.  M.  T.  1665.     And.  20.  instal  a  per 

The  Court  held  that  a  mandamus  lies  to  instal  a  person  into  m  prebend.  ton  into  a 

2.     Anon.  T.  T.  1692.  K.  B.  Comb.  264.  prebend; 

The  Court  (after  some  hesitation)  granted  a  mandamus  to  restore  the  appli-  ~  £  £ 
cant  to  the  office  of  registrar  of  the  Bishop's  Court  of  Gloucester.  registrar  of 

3.  Rex  v.  Bishop  of  Chester.  E.  T.  1715.  K.  B.  2  Stra.  797.  aBiabop*e 

Mandamus  directed  to  the  Bishop,  as  warden  of  Manchester  College,  to  Coort; 
admit  a  chaplain.     The  Bishop  returned  that,  by  the  royal  foundation  he  is   [  458  ] 
appointed  visitor.     And  upon  argument  it  was  objected,  that,  though  the  man- Or  a  chap 
damns  will  not  lie  where  there  is  a  visitor  free  from  any  objection,  yet  here  the  {{J^^  £ 
two  offices  being  in  the  same  person,  he  cannot  visit  himself;  and  no  case  can  ¥jijU>r . 
be  shown  in  support  of  such  position. 

Per  Cur.  It  is  plain  he  cannot  visit  now,  because  his  power  is  suspend- 
ed, and  there  are  powers  that  may  cease,  and  revive,  without  inconvenience, 
since  there  is  this  Court  to  resort  to.  In  a  lay  corporation  the  founder  and 
his  heirs  are  visitors;  in  a  spiritual  one,  the  jurisdiction  is  here,  unless  there 
be  an  express  visitor  appointed.  The  ground  of  our  interposing  in  this  case 
is,  that  at  present  there  is  no  other  visitatorial  power  in  being. — A  perempto- 
ry mandamus  was  granted.     Fid.  2  Oeo.  2  c.  29. 

4.     Rax  v.  Barker.  T.  T.    1716.  K.  B.  1  Bl.  Rep.  300.  Rex  v.  Clover. 

T.  T.  1759.  2  Burr.  1043. 
Motion  for  a  mandamus  to  the  trustees  of  a  meeting-house  at  P.  to  admit  Or  to  ro 
a  teacher,  one  Mence.     On  a  suggestion  by  affidavit,  that  he  was  elected  un-atoro  a  ea 
der  the  deed  of  trust  by  the  congregation,  and  refused  admission.  rate  **  hio 

Per  Cur.    We  are  all  clear  that  this  is  a  proper  specific  remedy,  where  a^P615 
curate  is  ousted  from  a  chapel  to  which  he  has  a  right.     In  such  an  event  a 
clergyman  is  not  to  be  driven  to  his  ejectment. — Rule  to  show  cause. 

5.  Anon.  E.  T.  1817.  K.  B.  2  Chit.  Rep.  253.  Bat  wi  to 

It  was  moved  for  a  mandamus  to  be  directed  to  the  Dean  of  H.,  to  examine  con}p9ls, 
•  A  resident  inhabitant  of  a  town  corporate  fans  a  right  to  inspect  and  take  copies  of  a i  bye 
law  of  the  corporation  pending  an  action  against  him  for  a  breach  of  the  same,  *M°"8J  "J9" 
jict  9  corporator;  and  oiandamiw  will  Ue  foe  this  purpose;  Harrison  v.  Wimaaw,  4  D.  &  K.  B-W. 


5*4  MANDAMUS—  Whtn  it  tu». 

dean  to  li    and  license  a  second  curate,  on  affidavit  that  one  curate  wee  not  sufficient,  mod 
•mm  a  mo  that  another  should  he  appointed  by  the  incumbent,  and  approved  of  by  the 
*     coraU;  parishioners,  and  to  be  paid  by  them,  and  also  to  inquire  into  the  party's  suffi- 
ciency.    The  dean  refused  to  inquire  into  his  sufficiency. 

Per.  Cur.  There  does  not  appear  to  be  any  such  office  as  a  second  curate, 
.nor  is  there  any  trace  of  any  thing  of  the  kind  in  the  books;  therefore,  we 
.cannot  grant  a  mandamus  for  an  office  in  fieri. — Rule  refused. 

6.     Rex  v.  Bishop  op  Chester.  M.  T.  1780.  K.  B.  1  T.  R.  396. 
<Ortoa  bwh     Motion  for  a  mandamus  to  a  bishop  to  license  a  curate  of  an  augmented 
•p  to  li      .curacy,  where  there  was  a  cross  nomination. 

mom  a  ear     Per  Cur.     In  ancient  cases,  the  grounds  on  which  this  Court  has  granted 
au  of  in     or  refused  a  mandamus  are  not  explicitly  stated;  but  during  the  time  Lord 
lone?-       Mansfield  has  presided  here,  he  has  taken  great  pains  to  state  particuly  the 
|  459  1   grounds  on  which  this  Court  will  either  grant  or  refuse  such  writs.  He  has  al- 
ways said,  this  Court  will  not  interpose  by  granting  a  mandamus f  unless  the  party 
making  the  application  has  no  other  specific  legal  remedy.     It  must  be  a  legal 
and  a  specific  remedy.     It  is  true,  that  if  the  bishop  were*compeIled  to  grant 
his  license,  it  would  enable  the  party  licensed  to  maintain  an  action  for  money 
had  and  received  to  recover  the  profits  of  the  curacy,  which  he  would  not  per- 
haps otherwise  do;  but  even  if  that  were  doubtful,  it  is  no  ground  lor  the 
Court  to  grant  a  mandamus y  because  the  party  has  another  remedy  by  quan 
impedit. — Rule  discharged. 

7.     Rex  ▼.'  Bishop  op  London.  E.  T.  1743.  K,  B.  1  Wils.  11;  S.  C.  2  Stra. 

1192. 
(Or  to  gTant     This  was  a  motion  for  a  mandamus  to  the  Bishop  of  L.  to  grant  a  licence  (• 
j»  licence  to  one  D.  to  preach  as  lecturer  of  the  parish  of  A.,  for  that  by  the  statute  of 
a  clergy      uniformity  of  Car.  2.  no  one  can  preach  as  lecturer  of  any  parish  without  a 
man  to       licence  from  the  bishop.     The  principal  facts  that  appeared- upon  the  affida* 
iec?aren>f*  T'<s  on  Dotn  8*des  were  these:— that  in  November  last,  T„  the  late  lecturer, 
.apariih;      resigned  the  lectureship,  which  being  so  vacant,  the  select  vestry,  consisting 
of  a  few  persons,  chose  one  C.  lecturer,  who  was  admitted  by  the  rector,  P., 
to  preach  as  such,  and  received  by  the  parish;  afterwards,  some  of  the  pa- 
rishioners, being  dissatisfied  with  the  election  of  C,  proposed  to  put  in  one  D., 
and  a  roll  of  paper  was  carried  about  the  parish  from  house  to  house,  which 
was  signed  by  5*20  parishioners,  who  approved  of,  and  thereby  elected  D,  lec- 
turer; and  as  the  lecturer  is  supported  merely  by  the  voluntary  contributions 
of  the  inhabitants,  and  as  no  temporal  benefit  or  certain  stipend  was  settled  on 
such  lecturer,  several  of  the  principal  persons  who  signed  the  said  paper  wait- 
ed upon  the  Bishop,  desiring  he  would  licence  D.,  which  was  refused  by  the 
bishop,  C.  having  before  been  chosen  by  the  vestry,  consisting  of  a  few  per- 
4ion8,  and  admitted  and  received  by  the  rector,  P.  and  the  parishioners.     And 
now  cause  was  shown  why  a  mandamus  should  not  go  to  the  bishop  to  grant 
the  licence  as  aforesaid.     Lee,  C.  J.  It  appears  by  the  affidavits  on  both  sides 
of  this  motion,  that  twenty-three  persons  of  the  parish  met  at  a  vestry  at  St. 
Ann's  Church,  and  chose  C.  lecturer,  and  that  he  has  been  received  as  such 
both  by  P.,  the  rector,  and  great  part  of  the  parish.     It  also  appears  that  after 
this  a  paper  was  carried  about  the  parish,  and  signed  by  520  persons,  who 
have  named  and  approved  of  D.  for  their  lecturer,  and  that  he  has  not  been 
received  by  the  rector  or  minister  of  the  parish,  and  the  Bishop  of  London 
has  refused  to  give  him  a  licence  to  preach.     It  appears  that  this  parish  has  no 
fixed  stipend  for  a  lecturer,  but  merely  depends  upon  the  voluntary  contribu* 
tions  of  the  inhabitants,  nor  does  it  appear  that  there  is  any  certain  custom  as 
to  electing  a  lecturer.     Therefore,  as  there  is  no  certain  custom,  nor  does  it 
appear  that  either  of  these  persons,  Mr.  C.  or  Mr.  D.,  have  a  demand  of  one 
penny  from  any  parishioner,  or  from  any  body  whomsoever,  but  that  the  con- 
tribution to  a  lecturer  is  merely  voluntary,  the  question  is,  whether  this  Court 
will  at  all  interpose  in  this  matter;  and  we  are  of  opinion  there  is  no  founda- 
tion at  all  in  this  case  to  ground  any  right  upon.     The  ground  whereupon  ap- 
plication is  made  to  this  Cou  rt  is  upon  the  statute  of  uniformity,  whereby  alt 
persons  are  forbid  to  preach  as  lecturers  without  a  licence.— Rule  refused. 
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B.    Rex  t.  Bishof  of  Londo*.  T.  T.  1786.  K.  B,  1T.R.331.  \  460  | 

Mandamus  to  a  Bishop  to  licence  a  lecturer,  without  the  consent  of  the  rec-Orto  ■  bieh 
tor,  where  such  lecturer  is  supported  by  voluntary  contributions.     There  was  JPJ^  ^  ^ 
no  immemorial  custom  to  elect  without  such  consent  be  shown.  tolor  wjt|| 

Per  Cur.     Nothing  is  so  clear  that  no  person  can  use  the  pulpit  of  a  rector,  0nt  the  eon 
unless  he  consent;  or,  in  other  words,  no  man  can  be  a  lecturer  without  such  tent  of  the 
consent.     But  if  there  has  been  an  immemorial  usage,  the  law  supposes  that  rector, 
there  was  a  good  foundation  for  it.     If  the  lectureship  be  endowed,  that  af-  JJjJjJJ^Jy 
fords  a  strong  argument  to  support  the  custom,  and  to  show  that  it  had  a  legal  ^pponoj 
commencement.     When  an  application  is  made  for  a  mandamus,  and  the  ques-  by  volaota 
tion  turns  upon  a  custom  which  the  parties  litigating  desire  to  have  tried,  the  rv  contribe 
Court  will  grant  the  writ  for  that  purpose,  or  they  will  direct  an  issue  to  be  tiont; 
tried.     But  in  such  cases  a  foundation  must  be  laid  before  them,  and  they 
must  see  that  there  is  some  ground  for  the  application.     It  will  not  be  granted 
merely  for  asking.     In  the  present  case,  there  is  not  a  colour  for  it ;  the  lec- 
tureship is  not  endowed,  it  is  supported  by  a  voluntary  contribution. — Rule 
discharged. 

9.     Rex  v.  Field.  H.  T.  1791.  K.  B.  4  T.  R.  125.  P'E*^? 

The  Court  were  of  opinion  that  a  mandamus  does  not  lie  to  a  rector  to  cer-fyrtbe  bLb 
tify  to  the  bishop  the  election  of  a  lecturer,  where  there  is  no  immemorial  cue-  op  0r  in6  e 
torn  for  the  lecturer  to  use  the  pulpit  without  the  rector's  consent.  lection  of  a 

10.     Rex  v.  Bishop  of  Exeter.  T.  T.  1802.  K.  B.  2  East,  462.  lectarer; 

In  this  case  there  was  no  immemorial  custom  to  appoint  a  lecturer  in  a  pa-°r».  where 
rish  church;  and,  on  the  contrary,  it  appeared  that  the  lectureship  was  found-^^ 
ed  in  1653,  when  the  episcopal  constitution  was  suspended,  and  consequently  tom  appear 
there  could  not  be  the  joint  assent  of  the  bishop,  the  rector,  and  the  vicar  to  the  ed  to  ap 
endowment;  and  a  mandamus  to  the  bishop  to  licence  a  lecturer  without  the  point  a  lea 
assent  of  the  vicar  was  denied  by  the  Court,  though  it  appeared  that  the  lec~ ****?!*  * 
tureahip  was  originally  endowed  by  the  rector,  with  an  annual  stipend,  payable  pJf?!k 
out  of  the  impropriate  rectory,  and  that  several  lecturers  had  from  time  to  Bot  a  man 
time  been  accepted  by  the  bishop  and  vicar  for  the  time  being.  damus  to 

IK     Bex  v.  Bishop  of  London.  E.  T.    1811.  KB.  13  East,  418.  n.  427.  ihe  area 
S.  P.  Rex  v.  the  Archbishop  or  Canterbury.  H.  T.  1812.  K.  B.  JSbiebooeod 
East,  117.  bishop  lias 

The  act  of  uniformity,  13$  14  Car.  2.  c.  4.  s.  19.  having  mnde  a  license  {JeSaS p* 
necessary  to  enable  a  lecturer  to  preach,  and  given  authority  to  the  bishop,  or  ,h0w 
$c.  to  grant,  if  a  person  appear  to  have  a  right  to  it,  this  Court  will  compel    f  461  1 
the  bishop,  Sic.  to  grant  such  licence,  or  to  show  good  reason  to  the  contrary,  eaaaa,  Jte., 
But  it  is  a  good  reason  against  an  application  for  such  a  licence  to  show  that  if  it  appear 
the  lectureship  was  appointed  within  time  of  memory,  and  supported  by  volun-  that  the >  can 
tary  contributions,  without  any  lay  fee  or  temporal  right  in  the  party  applying,*      * ^ 
and  that  he  had  not  the  consent  of  the  rector,  though  chosen  by  the  parishion-  Viefotal 
era  to  be  lecturer.  by  tba  arch 

12.  Rex  v.  Bishop  of  London.  E.  T.  1811.  K.  B.  13  East,  4 19.  bishop 

By  13  fit  14  Car.  2.  c.  4.  s.  19.  it  is  enacted,  that  no  person  shall  be  allow-  »ast  *P 
ed  to  preach  as  a  lecturer  in  any  church,  &c,  "  unless  he  be  first  approved  Rfaro     f* 
and  thereunto  licensed  by  the  archbishop  of  the  province,  or  bishop  of  the  W1*|  JJJJJ, 
diocese,1'  See.      The  Court  will  not  entertain  a  motion  for  a  mandamus  to  the  uio  a  mo 
bishop  to  license  a  lecturer  appointed  by  the  parish,  upon  the  previous  refu-  tion  for  a 
sal  or  the  bishop  to  do  so  upon  the  alleged  ground  of  unfitness  in  the  party  manda 
elected,  unless  it  be  shown  that  the  like  application  had  also  been  made  to  the  mu*  *°  th6 
archbishop  and  rejected  by  him.  b"hoP  *  ,l 

tsraahip  which  ho  bai  refused  to  do  on  tho  alleged  ground  of  onfitcats.  cenie      *° 

13.  Webber's  case.  E.  T.  1772.  Lofft.  254.  266.     Bishop  of  Chichester  a  manda 

V.  HarwaRD.  E.  T.  1787.  K.  B.  1  T.  R.  652.  mu$  mey 

It  was  resolved  that  a  mandamus  may  be  obtained,  for  refusing  to  a  admit  a  be  obtained 
residentiary  canon  of  a  church,  who  appears  duly  to  have  been  elected.  fm  refjuint; 

lo  admit  a  residentiary  canon  of  a  church  who  ippeare  daly  to  have  been  elected; 
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14.  Rex  t.  Bishop  op  Chester.  H.  T.  1747.  K.  B.  1  Wils.  206. 
Bat  it  does      Ru]e  j0  8now  cauge  wnj  a  mandamus  should  not  go  to  the  bishop,  comman~ 

"kitor  who  di°g  nim  to  restore  **?•  ReV'  P>  Master  of  Arts,  to  the  place  and  office  of 
haedepriv  one  °^  tn6  prebendaries  or  canons  of  the  cathedral  church  of  Chester.  This 
•4  a  pre  ru'e  Wftfl  made  upon  the  affidavit  of  P.,  who  swears  that  the  bishop  of  Ches- 
bend  for  in  ter  for  the  time  being  is  visitor,  appointed  by  Henry  the  Eighth,  who  was  the 
eoatinea  founder;  and  that  he,  Mr.  P.,  was  collated  to  the  prebend  by  a  former  bish- 
*/'  op;  and  that  the  present  bishop  had  decreed  in  his  visitorial  court  that  Mr. 

P.  ought  to  be  punished,  expelled  from,  and  deprived  of  his  canonry  or  pre- 
bend for  fornication  and  incontinency;  and  that  Mr.  C.  was  deprived  of  it  ac- 
cordingly. The  affidavit  also  set  forth  some  of  the  founder's  statutes;  and, 
among  the  rest,  one  stiled  de  corrigendus  excessibus,  by  which  Mr.  P.  insists 
that  it  appears  he  ought  to  have  been  three  times  admonished  against  the 
crime  he  had  been  deprived  for  committing,  and  that,  not  having  been  thrice 
so  admonished,  the  bishop  had  no  power  to  deprive  him. 

Lee,  C.  J.  We  are  all  of  opinion,  upon  full  consideration,  that  'this  rule 
must  be  discharged,  and  that  the  bishop  may  exercise  his  visitorial  power  (as 
he  bus  done  in  this  case)  without  admonishing  the  party  thrice;  where  it  does 
not  appear,  whether  there  is  a  visitor  or  not,  this  Court  has  granted  a  rule  to 
show  cause;  but  when  it  appears  there  is  a  visitor,  this  Court  cannot  inter- 
meddle; and  we  think  the  bishop  had  jurisdiction,  notwithstanding  the  statute 
de  corrigendis,  Sfc. — Rule  for  mandamus  discharged. 

A   Ana  t  lfi*  Rmx  y-  Bl8H0*  op  Dunelmensen.  E.  T.  1757.  K.  B,  1  Burr.  667;    S. 
***  h  C.  2Ld.Kenyon,296. 

.ahortooxer     *' was  moved  m  hehalf  of  Dr.  S.,  prebendary  of  the  second  stall  in  the  ca- 
thedral church  of  Durham,  for  a  mandamus  to  the  bishop,  commanding  him  te 


tonal  pow  exercise  his  visitorial  power  over  the  temporalities  of  that  church.      It  an»- 
er  over  the  peared  that  Dr.  S.  had  applied  to  the  bishop  to  exercise  it,  who  refused  to  do 
.temporal!    go,  unless  under  the  authority  of  this  Court;  and  he  alleged,  that  such  vistto- 
4hedral   **  tM  P°wer  is  Siven  to  tne  bishop  by  the  40th  of  their  statutes. 
,«tarch  eon      ^°r(*  Mansfield  thought  that  an  action  at  law  was  the  proper  method,  and 
^cenriag  tbein9tanced  the  case  of  Dr.  Young  v.  Dr.  Lynch,  26  Geo.  2.   1753.  K.  B. 
tintermedi    MS.,  and  mentioned  likewise  Canon  Seagar's  case  (who  was  a  canon  of  the 
ate  profit     church  of  Salisbury)  in  Chancery.     Whether  the  bishop  can  have  a  jurisdic- 
^nring  the  non  f0  determine  this  point,  or  whether  matters  of  property  in  cathedrals  can 
SSlh        .be  determined  otherwise  than  according  to  the  course  of  the  law  of  the  land, 
*        ia  a  great  question.      And  certainly  the  dean  and  chapter  must  have  an  op- 
portunity to  show  cause  against  a  mandamus  beiog  issued  to  the  bishop,  to  ex- 
ercise such  a  jurisdiction.     But  in  this  particular  case  the  question  must  be 
litigated,  not  only  with  members  of  the  body,  but  with  executors  and  adminis- 
trators of  deceased  prebendaries,  over  whom  the  bishop  (supposing  htm  vis- 
itor, and,  as  visitor,  to  have  conusance  of  such  a  case)  can  have  no  power, 
which  alone  is  decisive  against  his  jurisdiction  in  this  question. 
Nor  toavi         16;  Rex  *•  Bishop  op  Chester.  T.  T.  1747.  K.  B.   1  Wm.  Bl.  22. 
aitor  tore        Motion  for  a  mandamus  to  the  bishop,  as  visitor  of  the  cathedral  of  Ches- 
atore  a  can  ter,  to  restore  one  Prescot,  a  canon,  whom  he  bad  removed  for  several  eoor- 
k*  \^Am    m^'es*      ^  appeared  by  the  statutes  of  the  church  that  the  bishop  bad  a  gen- 
ii ed-  6X   era'  DOWer  p«mr*  et  reformare;  that  he  had  power  once  in  three  years  to  visit 
to  reverse  *be  chapter,  to  examine  the  dean  and  canon  (on  oath,  if  necessary),  as  to  any 
his  own  ten  enormities  by  them  committed,  and  to  correct  such  enormities;  and  that  be 
tenee.         had  also  a  power  to  expel  scandalous  members,  after  they  were  thrice  in  vain 
admonished  by  the  dean.    In  the  present  case  it  was  suggested,  that  the  bish- 
op had  expelled  Prescot  without  any  previous  admonition  by  the  dean;  and 
upon  that  ground  a  mandamus  was  moved  for,  the  bishop  having,  as  was  said, 
exceeded  his  jurisdiction.     Lee,  C.  J.     The  difficulty  with  me  is  the  manner 
of  application  for  a  mandamus  after  sentence.    Had  a  prohibition  been  moved 
for  in  time,  it  might  have  been  granted.      I  think  the  matter  deserves  to  be 
tried;  but  how  to  do  it  is  the  question.     To  be  called  coram  nan  judice  is  a 
gravamen  that  will  warrant  an  application  to  this  Court,  though  there  havji 
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been  no  farther  proceedings.  Certainly,  if  a  visitor  is  in  his  jurisdiction,  his 
acts  are  not  to  be  enquired  into;  if  out  of  it,  his  acts  are  void. — Rule  dischar- 
ged. _ 

(P)  Concerning  inferior  courts,  I  46»*  1 

1.  Amherst's  case.  E.  T.  1697.  K.  B.  T.  Raym.  214.     Burgh  v.  Blunt.  a  **«nda 

H.  T.    1716.  10  Mod.  350.      Rex  v.  Justices  op  Surrey.  T.  T.  1678.  JJ^JJJ to 
2  Show.  74;  S.  C.  Comb.  202.  Vent.   188.      Rex  v.  Justices  of  GLA-coort  t0 
morganshire.  M.  T.  1690.  2  Mod.  403.      Thompson  v.  Goodfeleow.  eompelitlo 
M.  T.  J 679.  2  Show.  173.  adopt  nnd 

The  Court  resolved,  that  a  mandamus  lies  to  an  inferior  court,  to  compel  it  «lve  eff««t 
to  adopt  and  give  effect  to  the  necessary  proceedings.  ^JLr^nm 

2.  Leigh's  case.  H.  T.  1689.  K.  B.  3  Mod.  334.     Anon.  T.  T.  1688.  K.^„*p. 

B.  Comb.  127.     Anon.  M.  T.  1698.  K.  B.  12  Mod.  666.  But  not  to 

The  Court  held,  a  mandamus  could  not  lie  to  restore  a  steward  of  a  court  swear  in 
baron,  which  is  of  private  jurisdiction,  and  for  which  a  mandamus  has  been  *«d  restore 

denied.  of'aT'rt 

(Q)  Concerning  India,  witnesses  in.*  baron00' 

Grillard  v.  Hogue.  H.  T.  1820.  C.  P.  1  B.  $  B.  519. 

Rule  mat,  for  a  mandamus  to  the  Court  in  India,  to  examine  witnesses  on  JJ°de' ,4 
behalf  of  the  defendant  in  this  case.     The  application  was  founded  upon  stat.  gg0!^'  c< 
13  Geo.  3.  c.  63.  s.  44.  which  (after  reciting  that  his  Majesty's  subjects  were  Coort  will 
liable  to  be  defeated  of  the  several  rights,  titles,  debts,  dues,  demands,  or  grant  a 
milts,  for  which  they  had  cause  arising  in  India,  <Src,  and  for  preventing  such  manda 
failure  of  justice)  enacts,  "  that  when  and  as  often  as  the  united  Company  ofj»w»  to  th* 
Merchants  of  England,  trading  to  the  East  Indies,  or  any  person  or  Per9on.8  ^°rt  exam 
whatsoever,  shall  commence  or  prosecute  any  action  or  suit  at  law,  or  in  equi-  ine  wltneM 
ty,  for  which  cause  has  arisen,  or  shall  thereafter  arise  in  India,  against  any  Mpn  behalf, 
other  person  or  persons  whatever,  in  any  of  his  Majesty's  courts  in  Westmin-  of  the  defea- 
stayit  shall  and  may  be  lawful  for  such  Court  respectively,  upon  motion  dant  in  a  eft 
thereto  being  made,  to  provide  and  award  such  writ  or  writs,  in  the  nature  of tM  «cl10**- 
a  mandamus  or  commission  to  the  Chief  Justice,  #c.  Sec,  as  the  case  may  re- 
quire, for  the  examination  of  witnesses  as  aforesaid,  &c. 

Per  Cur.  It  would  be  most  unreasonable,  that  a  defendant  should  not  have  % 
this  mandamus  as  well  as  a  plaintiff;  but  the  first  thing  is  to  enquire  what  the 
statute  has  provided,  because,  if  the  defendant  is  thereby  placed  in  a  situation* 
different  from  that  of  the  plaintiff,  the  Court  cannot  interfere.  Upon  the 
justice  of  the  case  there  can  be  no  doubt;  the  plaintiff  and  the  defendant; 
should  stand  on  eqtial  ground.  Why,  then,  should  this  weapon  be  put  into 
the  hands  of  the  plaintiff,  while  the  defendant  is  left  without  any  shield  against 
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Townsen's  case.  H.  T.    1662.  K.  B.  T.  Raym.  69.    S.  P.  1  Mod.  82.  85.  *■""*• 
S,  P.  Rex  v.  Gray's  Inn.    E.  T.   1780.  1  Doug:  353.  Abridged,  ante,  „0t  ii7io 
vol.  4.  p.  161.  the  bench 

T.  having  served  as  an  apprentice  for  seven  years,   in  Oxford,  with  a  tay-era  of  an 
lor,  his  master  refused  to  make  him  free.      On  motion  for  a  mandamus  to  be  innof  coart* 
directed  to  the  mayor  and  others  to  make  him  free.      It  was  at  first  doubted  {^^J|f 
whether  such  a  writ  would  lie,  any  more  than  for  one  who  had  seven  years  a  #fu<|aflt 
studied  the  law  to  be  called  to  the  bar,  yet  it  was  at  last  agreed,  because  it  to  toe  Dar;»- 
differed  from  the  case  of  the  barraster;  for  in  the  last  case,  there  is  no  person  but  it  will 
to  whom  the  writ  should  be  directed;  but  here  the  mayor  and  corporation  are  to  admit  a 
commanded  to  do  it;  and  if  this  writ  wduld  not  lie,  it  would  be  a  great  discour-  J|**Jr  !o 
agement  to  trade.  ^m\ree 

(S)    CONCERNING   JUSTICES   OF   THE   PEACE.  A  manda   • 

1 .  Rex  v.  Freeman.  E.  T.  1695,  K.  B.  2  Ld.  Raym.  19.  mtirliea  to 

The  Court  granted  a  mandamus  to  justices,  to  proceed  against  a  quaker  for  jnatieea  to 
a  church  rale.  proeeed  a 

*  Or  to  compel  them  to  nJmit  an  individual  to  bo  a  member  of  the  society  for  tho  pur-  g^  for^ 

Soseof  qualifying  himself  to  bocomo  a  barrister;  Rex  v.  Members  of  Lincoln- •  Inn,  7  D.  ck-nsK.r«t« 
',  R.  354;  S.  C.  4.  B.  fc  C.  855. 
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2.  Rex  v.  Justices  of  Middlesbx.  H.  T.  1745.  K.  B.  1  Wife.  125,     Res 
v.  Carter.  E.  T.  1791.  4  T.  R.  246.    Rex  v.  Pascoe.  H.  T.  1814.  S 
M.  &  S.  343. 
So  to  jos         This  was  aii  application  for  a  mandamus,  to  be  directed  to  the  justice  of 

peace 
iwear 

■sew  L.    . 

their  ae      that  he  had  delivered  in  an  account  to  the  justices,  and  was  ready  to  swear  to 

coonu ;       the  truth  thereof,  according  to  the  statute  ot  17  Geo.  2.  c.  38.}  but  that  thej 
had  refused  to  swear  him  to  it.     Wright,  J.     This  court  has  two  jurisdictions 
over  justices  of  peace:     1st.  To  punish  and  restrain  them,  when  ihey  exer- 
cise a  jurisdiction  they  have  not;  2ndly.  To  compel  them  by  mandamus,  when 
they  refuse  to  do  what  they  by  law  ought  to  do.      This  motion  is  founded  on 
the  stat.  17  Geo.  2.  c.  38.,   which  requires  the  justices  to  do  a  thing  which 
they  have  refused  to  do:  if  the  justices  apprehend  that  this  stat.  has  not  re- 
pealed the  stnt.  43  Eliz. ,  as  to  overseer's  accounts,  they  may  return  that  mat- 
ter upon  the  mandamus,  and  then  they  will  have  the  judgment  of  the  Court, 
whether  they  are  obliged  to  swear  C.  before  he  has  accounted,  according  to 
the  stat.  43  Eliz.;  but  we  cannot  refuse  to  grant  a  mandamus,  for  it  is  *  mo- 
tion of  course      Dennison  and  Foster  were  of  the  same  opinion,  that  it  wa» 
a  motion  of  course. — Mandamus  granted. 
[  465  ]  3.  Anon.  H.  T.  1817.  K.  B.  2  Chit.  257;  S.  C.  8  D.  &.  R.  220. 

Or  to  gam       It  was  moved  for  a  mandamus  to  two  justices,  to  summon  the  reverend  A 
mon  a  per   B  ?  for  not  paying  poor-rates,  six  rates  being  in  arrear.    Application  had  been? 
•oo  far  not  raa(ie  (0  tne  two  justices,_and  they  had  refused. — Rule  granted. 
DOoTrates-  ^*  St.  Luke's  Parish  v.  Justices  of  Middlesex.    £•.  T.   1746.  K.  B.  I 
F     "       '  Wils.  133.    Rex  v.  Justices  or  Middlesex.  E.  T.  1678.  K.  B.  2  IX 

Or  to  make  Kenyon,  163. 

a  warrant        Rule  to  show  cause  why  a  mandamus  should  not  be  granted  to  the  justices,. 

of  distress  commanding  them  to  make  out  a  warrant  of  distress  to  levy  the  poor's-rate, 

for  '!**      .  grounded  upon  an  affidavit,  whereby  it  appeared  that  a  poor's-rate  had  been 

*°°r  *r*e,made,  and  that  some  of  the  parishioners  had  refused  to  pay  it,  but  that  the 

justices  refuse  to  grant  a  warrant  of  distress,  without  first  summoning  and 

hearing  the  parties.    Per  three  judges,  contra  Wright,  J    A  mandamus  must 

go;  for,  by  the  same  rule  that  the  Court  grants  a  mandamus  to  make  a  rate,, 

they  ought  to  grant  a  mandamus  to  make  a  warrant  to  levy  that  rate;  and  the 

rule  was  made  absolute.     The  justices  may  return  what  they  please  upon  it, 

5.  Rex  v.  Justices  of  Leicestershire.  E.  T.  1813.  K.  B.  1  &(.  &  S.  442. 
Or  to  re  The  Court  will  not  grant  a  mandamus  to  the  justices  at  session  to  rehear  an 
heV  ao.a^i  an  appeal  against  an  order  of  removal  after  judgment  given  by  them,  and  en- 
■JTorJer  of tere"  °y  *ne  clerk  of  the  peace,  for  quashing  the  order,  upon  the  ground  that 
removal;     tne  justices  at  sessions  were  divided  in  opinion,  and  that  the  judgment  wa» 

entered  by  mistake,  instead  of  an  adjournment  of  the  appeal. 

6.  Rex  v.  Justices  of  Gloucestershire.  £.  T.  1812.  K.  B.  15  Bast,  577. 
Or  to  tho  The  question  was,  whether  a  person  not  having  holy  orders  (that  is,  by 
sessions  to  episcopal  ordination),  or  pretended  holy  orders  (that  is,  conferred  by  some' 
administer  forra  other  than  episcopal  ordination,  acknowledged  by  dissenters),  but  being 
**e°*^*^  a  candidate  only  for  holy  orders  of  one  or  other  description,- be  entitled  to  re- 
Protestant  quire  of  the  sessions  to  have  the  oaths  administered  to  him,  and  to  be  allowed 
dissenters,  to  make  and  subscribe  the  declarations  required  by  the  8th  section  of  the  tol- 
and  allow  eration  act  1  W.  &>  M.  c.  18.  within  the  further  description  in  that  section  of  a 
him  to        person  pretending  to  holy  orders,  to  enable  him  to  preach,  &c.  without  incur-* 

bsc  *b      r'n3  Pena^ie9''  or  whether  these  words  are  to  be  understood  only  of  a  person* 

tbereqois    pretending  actually  to  have  some  description  of  holy  orders.      It  was  said,  at' 

itedeclara  an7  rate,  it  is  not  necessary  that  a  person  bringing  himself  within  the  truer 

fions.  meaning  of  "pretending  to  holy  orders,"  should  also  be  the  teacher  or  preach-- 

er  of  a  separate  congregation  of  Protestant  dissenters.     The  sessions  hiring 

refused  to  admit  a  person  to  take  the  oaths,  and  make  and  subscribe  the  dec* 

laration,  &c.  because  be  bad  not  the  conjoint  qualification,  the  Court  granted 


MANDAMUS  —^  to  JusiUtt  $&> 

A  mandamus  to  them  to  administer  to  him  the  oaths,  Sfc.t  or  to  enable  them  to  [  466  ] 
make  a  special  return  of  the  grounds  of  their  refusal. 

7.  Rex  v.  Robinson.  H.  T.  1805.  K.  B.  2  Smith,  374. 

Mandamus  to  6.  R.,  one  of  the  justices,  &,c.  for  the  county  of  D.,  command- Bui  they  i* 
iag  him  to  levy,  or  cause  te  be  levied,  a  penalty  in  a  certain  conviction  against  *""*  * 
one  J.  L.,  &c;  whereupon  the  said  G.  R.  returned  that  the  within-named  G.  man** 
I*  was,  upon  the  complaint  and  information  of  one  H.  B.,  inspector  of  hides  ^JS  m 
and  skins  for  the  market  town  of  S.  near  the  Sea,  convicted  before  him  as  nagistrate 
such  justice  of  the  peace,  which  conviction  is  as  follows:    viz.  "  Durham  to  to  enforce 
wit.     Be  it  remembered,  that  on  the  24th  of  February,  1804,  G.  L.,  of  Sun~»  aeavie 
derland  near  the  Sea,  in  the  county  of  Durham,  butcher,  was,  upon  the  com-  tion  *?!** 
plaint  of  H.  B.,  inspector  of  raw  hides  and  skins  at  Sunderland  aforesaid, whSehe- 
convicted  before  G.  K.,  one  of  the  justices  of  the  peace  for  the  said  county  of  badretmnr 
Durham,  in  the  mitigated  penalty  of  200/.  in  pursuance  of  acts  passed  in  the  ed  that  the 
89th  and  40th  and  41st  years  of  the  reign  of  his  Majesty  King  George  the  defendant 
"Third,  on  some  of  them  for  sending  from  Sunderland  aforesaid   100  sheep waa  <**▼>* 
skins,  without  first  bringing  the  same  to  the  said  H.  B.  to  be  examined,  in-JjJ^J   jj. 
spected,  and  marked  at  the  usual  place  for  that  purpose,  and  without  giving  fore  him, 
notice  of  his  intention  of  carrying  the  same  to  any  other  places  (or  examina- bat  that  the 
tion,  contrary  to  the  said  acts  of  parliament.     Given  under  my  hand  and  seal,  »»id  eonvie 
$c.     And  I,  the  within-named  G.  R.,  do  humbly  certify,  that  the  within-nam-  tio",wti  ift 
ad  J.  L.  hath  not  been  convicted  before  me  of  any  offence  against  the  said  ^      » 
acts  of  parliament,  or  either  of  them,  as  in  the  said  writ  of  mandamus  is  above 
alleged,  or  otherwise  howsoever,  except  as  aforesaid.     Wherefore,  inasmuch 
as  the  said  conviction  is  invalid  in  law,  and  is  not  a  conviction  of  any  offence 
for  which  the  mitigated  penalty  is  payable,  or  can  legally  be  levied  by  virtue 
of  any  law  or  statute  whatsoever:  and  inasmuch  as  the  said  G.  L.  hath  not 
been  otherwise  convicted  of  any  offence  whatsoever  before  me  the  said  jus- 
tice, as  within  is  supposed,    I  the  within-named  G.  R.  have  no  tlevied  the 
said  penalty  and  forfeiture  in  the  conviction  above  set  forth  mentioned,  nor 
any  such  penalty  or  forfeiture  as  within  supposed,  or  distributed  the  same  as 
by  the  said  writ  I  am  commanded."    Per  Cur.     If  a  man  has  proceeded  to 
conviction  for  an  offence  of  which  the  party  is  not  guilty  r  it  would  be  very 
hard  indeed  to  compel  htm  to  enforce  that  conviction  by  warrant,  when  he 
would  be  likely  to  have  an  action  brought  against  him  for  so  enforcing  it.     It 
is  said  here,  indeed,  that  this  conviction  is  bad,  and  yet  that  it  is  drawn  up 
according  to  the  evidence.     If  so,  it  puts  (he' magistrate  into  a  dilemma;  for 
he  has  either  convicted  a  man  of  an  offence  of  which  he  is  not  guilty,  or  he   |  437  -| 
has  drawn  up  a  conviction  which  is  bad.— Judgment,  that  the  return  to  the  jfcr  wjjj  J 
writ  of  mandamus  is  good  and  sufficient,  &c.  the  Coarf 

8.  Rex  v.  Benn.H.  T.  1795.  K.  B.  6  T.  R.  19*.  giant  a 

Counsel  showed  cause  against  a  rule  for  a  mandamus  to  the  defendants,  "JJjJ~* 
*ho  were  justices  of  the  peace  for  the  county  of  C,  to  grant  warrant  of  dis-       i8tmteff 
tress  to  levy  several  sums  of  money  on  different  persons  who  had  refused  to  t^rder 
pay  a  poor-rate  made  in  April  last  for  the  township  of  Whitehaven.    The  them  to  is 
answer  given  to  the  application  was,  that  there  should  have  been  a  previous  we  war 
summons  by  the  magistrates  to  the  respective  persons  charged  with  having  |^t°r,™ 
refused  to  pay  the  assessments  which  had  been  issued  in  this  case.  a        _ 

Per  Cur.     The  payment  of  a  poor-rate,  unless  it  be  set  aside,  must  be  J^  ©a  per 
enforced-  and  if  the  magistrates  will  not  issue  a  summons  to  the  person  who^o,  *ho 
refuses  to  pay  the  rate,  this  Court  will  grant  a  mandamus  to  compel  them  to  have  nra 


nay _ 

i  it;  b5  a  summons  must  orecede  a~  warrant  of  distress,  which  is  in  toejdtopay, 
nature  of  an  execution.— Rule  discharged.  jj^  ^ 
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5B 
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It  C.  239. 

VOL    XIL  & 


*.  Kit  *.  Hexsaeiitf.  T.  T,  1*9*.  K.  B.  4  *.  H.  f  W. 

Nor  grant  a  *?  Rule  calling  on  the  defendants,  two  justices  of  the  county  of  W.,  to  show 
monrfa       cause  why  a  mandamus  should  not  issue,,  commanding  them  to  tax  end  assess 
?***?*■?  Bonw  parish  within  the  hundred  of  H.,  in  the  said  county,  in  aid  of  th«  inha- 
iMrSi      >>'!an,t  °f  tQat  Part  of  tno  pQri*h  °f  D.  which  ties  in  the  borough  of  Cf  hi  the 
within;  their  said  hundred  and  county,  to  the  support  of  their  poor,  was  founded  on  affida- 
jiritjdfeti**  vks  which  disclosed  the  following  facts  :— Part  of  D.  parish  is  withilt  too 
in  aid  «f    borough  of  C.  and  part  without,  but  within  the  county  of  W.     That  part 
"h*hW  ^*  which  lies  within  the  borough  has  immemorially  maintained  its  own  poor,  and 
ezfJuuYt* ka<*  di^tnct  overseers.     The  whole  of  the  parish  of  D.  and  the  borough  arc 
jvri*4iQttai  within  the  hundred  of  H.,  in  which  division  the  defendants  live  and  act. 
The  particular  circumstances  of  the  place  were  set  forth,  from  whence  the 
parties  making  the  application  inferred  that  they  were  in  a  situation  to  require, 
the  assistance  prayea  for,  the  poor-rate  now  amounting  to  $5s.  in  the  pound, 
and  being  gradually  on  the  increase  from  certain  salt-works  being  discontinue^ 
there;  and  it  was  also  said,  that  the  part  of  D.  parish  out  of  the  borough,  an4 
{he  other  parishes  in  H.  out  of  the  borough,  were  moderately  assessed  for  the 
support  of  their  respective  poor.     In  the  defendants'  affidavits,  in  answer,  it 
was  sard,  that  they  refused  to  interfere,  because  the  borough  of  D.  is  an  ex- 
clusive jurisdiction,  having  justices  of  its  own  to  the  exclusion  of  the  magis- 
trates of  the  county;  and  that  there  were,  besides  this  of  D.,  three  othejr 
parishes  in  D.,  where  the  poor-rates  are  lower  than  in  the  adjacent  parishes. 

J*tr  Cur.  Here  is  no  weight  in  the  objection  which  has  been  made  to  the 
form  of  this  rare;  because  if  a  mandamus  may  be  granted  either  way,  it  is  im- 
material ha  what  terms  this  rule  is  drawn  up;  but  ca$e$  have  been  cited  to 
show  that  the  mandamus  may  be  to  compel  the  justices  to  rate  some  parish 
generally;  and  if  such  has1  been1  the  practice  it  ought  to  be  supported.  The* 
mandamus  now  prayed  for  is  to  compel  the  county  justices  to  do  the  act;  but 
life  form  of  it,  if  it  were  granted  at  all,  should  be  to  compel  them  to  inquire, 
in  the  first  place,  whether  the  parish  stand  in  need  of  any  assistance,  and  to> 
act  accordingly;  whereas,  in  this  instance,  wc  should  be  requiring  them  to 
[  468  ]  inquire  into  that  which  they  have  no  means  of  knowing.  We  are  therefor* 
of  opinion  that*  this  application  should  have  been  made  to  the  bcrc ugh  justices. 
10.    Rex   v.    Justices  of  HknEroRBsmnE.  M.  T.  1819.  K,  B,    1  Qhit. 

Hep.  TOO! 
Nor  to  Mandamus  to  the  justice*  in  sessions  to  make  a  new  election  of  a  county 

m,keV     treasurer,  on  the  ground  that  one  of  the  justices  who  had  voted  at  the  election. 
Son  oft     ^ad  not  taken  the  qualification  oath  prescribed  by  18  Geo.  2.  c.  20. 
cooaty  tfea     Per  C^lr-     T*16  acls  of  the  Just>ce  are  vajid,  although  he  may  be  liable  to- 
mrcr  on      certain  penalties.     Can  it  be  contended  that,  if  a  magistrate  who  has  taken 
the  ground  the  qualification  oath  that  he  is  worth  100/.  per  annum,  and  from  circumstance* 
Jhtt.oae  °f  is  afterwards  reduced  to  SSW,,  and  he  commits  a  man,  after  his  income  is  so 
wWhldvo  re<h*ced>  an  *cUon  wfll  Ke  ««aiDst  W«t;  if  that  cannot  be  contended,  the  atgu- 
to4attheamen*nerefi"k-     The  construction  to  be  put  upon  the  18  Geo.   2.  c.  20.  is. 
lection  had  that  the  magistrate  shall  be  only  so  for  disqualified  from  acting  that  he  shall  to 
not  ukoo    subject  to  certain  penalties  if  he  does  act.     In  this  case  the  acts,  of  the  jus- 
the  qualifi  tice  are  valid,  though  he  may  be  liable  to  penalties  for  not  having  taken  the 
i^Ted h  oalh  Prescribed  by  lhe  statute.— Rule  refused. 

ffirtomuf  »•  *»  T'  J™"CE8  0P  Middlesex,  H,  T.  1821.  K.  9.  4  R  St  A.  2$8. 
18  Geo.  2.  «P-x  v.  Corporation  of  Eye,  H.  T.  !8§1.  K.  B.  4  H  271  Rex  v 
c  20.  Mayor  op  Truro.  E.  T.  1820.  K.  B.  3  B.  &  A.  590. 

Nor  to  jus  Motion  for  a  mandamus  to  magistrates,  to  make  ao  order  of  maintenance  on 
make  an  or*  P^ular  parish  Per  Cur.  We  have  considered  this  questien,  and  we 
dor  of  main*1*6  a,l«pf  °Pimon  thnt  tn»s  Court  ought  not  to  to  grant  a  mandamus  in  the  pre- 
teaaoce  on  '  And  where  the^iohabiumt*  of  a  town,  not  within  ao  hundred  bad  incurred  costs  in 
a  panic*  defending  actions  brought  on  57  Geo.  3.  c,  J&  f.  £8.  for  damages  done  by  riotous 
lot  pariah;*  assemblies;  hold,  that  mandamus  would  not  lie  to  two  justices  of  The  town  to  make  anA 

sTiV^S"  ?*yiBg  lhe  C,°8U-  Rexv*  JuslicM  of  Kin«  8  LJnn»  4  D.  *  R.  778.-  S.  C.  3 
IS.  8/  l>.  147.  At  common  law,  prisoners  commmiited  to  jail  for  trial,  and  having  »on>easi» 
of  supporting  thenselvos  in  tho  mean  time,  aro  not  entitled  to  any  auintenesc e  at  tly>nsjfrlie 


Mil  fca»>  It  to  foe  ordinary  atactic*  of  the  Court  to  grant  this  writ,  to  bo*- !  L  469  ] 
p+i  magistrates  to  hear  and  determine  a  case  in  which  they  hayc  a  JtriedictuMi 
tohear,  but  have  refused  altogether  to  exercise  it;  but  there  is  not  an  metanee 
which  can  be  cited,  where  the  Court  have  granted  a  m»*da*u9  to  justice,  to 
compel  them  tb  come  lo  any  particular  decieidn,  which  wOuW  b«  the  case  if 
we  were,  uiloa  the  present  occasion,  to  order  them  to  make  an  order  of ittain- 
lelaaoe  upon  the  parish  of  Christ  Church;  We  had  at  oaa  tirlic  tfeught 
that  it  might  be  desirable  to  give  our  opinion  as  to  the  merits  of  this  case,  «ir 
the  guidance  of  the  magistrates;  but,  upon  re-considering  the  matter,  we 
«p*M.  Tha  W.  Car.  2.  c.  4.  and  31  Gio.  a.  «.  45.  require  the  Juitjeas  to  provide  a  tttek 
y^MjTfii  the  amployment  of  such  srisonemi  and  the  4  Geo.  &  e.  64.  author**,  tft* 
wTe^o^eUuXariTrneVs  lo  work  "with  .heir  own  consent/'  in  order  to  maintain  them-  • 
ssWeT  Where  .  visiting  justice  reported  to  the  sessions  as  an  abuse  that  untried  prisoner. 
h&nBTtowotk  ot.  a  machine  called  the  tread  f\^^J^^^n^^^ 
and  Uw.a«sions  thereupon  ordered,  that  such  mode  of  employment  thotild  *  ■M™*  * 
S^mS^Uwb\(MM  tho*  sentenced  to  hard  labour;  nod  that  tfao*  committed  for  tn- 
-L  whr*rT»We  to  work  and  had  the  mean*  of  employment  offered  them  by  *hich  they 
«i,h  earn  their  *£o*  but  who  refiiaed  to  work.Thould  he  allowed  bread  and  water  only 
^U?hsSLKld  not  lie  to  compel  the  jurteo.  to  order  such  prisoner,  an/ottar 
fSd-  and  that  in  c+dering  even  an  allowance  of  bread  and  water  tftey  Had  dcme  *£«>  thah 


ihl*wM  h«law  bound  to  dot  ltet  v.  North  Ridutg  of  lonuntre,  o  "•  -  "•  ""•l^".7 
atVcwE    D*  U.e  W  0.*  «•  c  31.  ..  4.  no  ale  Bcenee  sh.H  be  .routed  bit.,  the  1« 


granting  "«»<»..   »»  W9"  i0,Cj,ifl8  °™  ,0,*M,  ^TTlKl    *.  3K  Ofthi.  B  «U»?  W»» 

■«  H  r**eal.the  general  prov.sion  of  *«  form*  *",hl  i^icoVto rehear  n  application  far 
•at)  l»»M  corporate  only.  Mandimus  will  oot  lie  to  *•  J9*"«"* !?,"'?;  d,™  of  Soptemv 
„d.  liecnee.1  any  other  period  of  th.  ve.r  U*n  wrthm *e  fi  «»»•■»£ £ J,'  •££&*. 
W,  though  theiu.tice.W  have relW . licence »?«' °  ™ X  lo  re-hear  an  .pull- 
roj Italice*.  5  rf.  &  A,  308.  «»■»««  r^T™fi?«dTtouA  tf  w«  suggested  that  % 
«.tieu  for  ta  ale-house  licence,  "^V^^i.^™  Ref »  F»rr>6gd!l  Without,  4  8. 
„fUMJ  m»*  from  .  mistaken  v,.w  »r  their  WJJ JJS,* ^ ^Mt  !ter.eer.'  .eeount*. 

«.  B.  735.  Bat .  ">»»da««  "«  "3J*J*JSto5  "  U.eCciSl  M..io«.,  pu«uanl  to  the 
tboov I.  the  accounui  had  not  ,^n  m»de  or  e«m^ nod  at  u      P  jwt   }  g  u  ^  fc 

.tat.  50  Geo.  3.  c.  4».  *  1;  >  »•  k  R" '4°'  ?:„  « n  nl'lowance  by  two  jiMtieca  of  coOsta- 
*3.  J.  5.  *i,.s  an  appcj ^  to  xhe -»  on ^"^^J^J^  »  ^ri.^  ttareby, 
blto'  account*,  in  case  the  OTerseera  .n.  ■  «  '._„--  without  the  consent  of  the  «W 
bat  the  right  of  appeal  cannot  b.  ^^^^^^^SSAmm^m,  «•*  amt 

were  for  allowing  the  c^™'"  |^"7r|;  Xwed  ,|)e  accounts  held,  that  the  single  over. 
,h.  lay  payer.,  ■«^i^Il^^"KtooWD  name,  and  thU  Court jenwciT a  *.»- 
seer  eot:ld  not  «PPMV"8?'^,^„fc-»h  ftftk  t.  Manchester  Justice.,  1  D.  *  ft.  4M.  Man- 

donut  Uoi  to  the  jnttiM.  «™  «*»"*'  ™  ,0p,he  eoaDiy  rote,  to  inspect  and  take  copies  ef 

rn.bel.alf  of  certain  Vf»y^rSi^JaM^^^^»9»^iuna{*9  """ 
the  1.A  two  rate,  made  for  the  borough,  and \M ^oroe     m  ^^h,,,  and  document. 

„d  tb.  ^veral  order,  of  J«"!™™^% 'p.  &  °R.  37b;  8.  C.  1 8;  fc  C.  89.  A 
fehrting  thefto;  Ret  v.  J^'^J £ ^5 of '  •  gatae  cowictioo  bv  .etting  out  tb* ,  cr. 
rnandamuj  I to.  to  J»»^°n»e "^ ^-Cible  in  the  wor«.  UMd  6y  tb.  wittw  ftex 
hlmco  dn  Which  it  »  fo«»~'  *SJ!" ^<  '  tL.  omitted  to  set  out  in  tbe  record  of  •  coitric- 

'■'  W-^^J^^J^^«  *•  h8arin«  of  ,b0  h^r^,',0Dl4"c"S-b. 

ion  on  tbe  building  act  Uie  •viu™««  .:«-,,,.  in  ourauance  of  3  Geo.  4.  c  !".  a 


ZJ».<o  receive  inch  «»^V*ed,o^.ue  aSandlu'w  th.  .e»ion.  to  W  «J  on- 
th.  juitices:  and  the  Court  atao  refused ^W  i«u« ^a  "««  of  a         >fter  ,„   , 

«inal  cowplainti  touching  the  conduct  of  the  trusleci  m  me  e  proceed  by  ra 


**  MANDAMUS.— When  H  fit*. 


think  thai  we ,  ought  not  to  give  an  extrajudicial  opinion  anon  the  «aee.  Umm 
the  ground,  therefore,  that  we  think  the  Court  have  no  power  to  era*  *mZ 
™»  to  ,ha  m«ptrat«^  to  compel  them  to  make  such  an  order  of  main**- 
jiance,  we  are  all  of  opinion  that  this  rule  ought  to  be  discharged. 

™J  TJLfz&irr:  rite: T- *j?">£ »•"*-.  «•• 


ticof 
they 
er  they 


w  iotij       v  - A,         *"  ^*  •«"■"«■«»  mo  justices  in  sessions  witn  the  sheriff  if  lie 

^SL? JU  fl^'l    ^&  t0  rate  the  wa^e8  of  **J  Mkmmn,  fee.,  or  workmen  wbat- 
mdict.cn;  «oe*er,  &c,  the  Court  granted  a  laWami  to  the  justices,  &c    ofKertf to 

hear  an  application  of  the  jonrneymen  millers  of  that  c^tV  ^JTJ^lL  l! 

make  i 

merits 


t— -— > — »'-™'^.u«  kiwhso  a  manaanuu  to  the  justices,  Sic.  of  Kent,  to 
hear an  appUcation  of  the  jonrneymen  miller,  of  that  county,  praying  tSS.  to 
make  such  a  rate,  which  application  the  justices  had  refusedtohea ^poTt£ 

ESfiSZSg? lh97  h8d  o****^  ""  •*•  than  the  JJS 


tforto  com     »„?.£!*.  Tl  J"."10"?'  0*70N'  H-  T-  ,8,$>-  K-  R  »  Chit.  Rep.  34. 
#•'  *•       JZ?!?.  numdamttl  d«,™ted  »<>  the  defendants,  commanding  them  toenter 

V.rurM.«»»t.nUances  on  an  appeal  between  the  parishes  of  St.  Mary\nd Xckbnd 

•*■".?  •     ™Zt  ~T'  m  ,he  C0a?y  °,f  DeTOn'  «*  «1bo  to  alter  the  ju£mentTf ^ 
«~k«  f    1  £"     rtr  Lnere  are  on]y  tw<>  «"ode»  of  proceeding  with  referenced*! 

.that  we  hfve  a^  autho^fcl^^  f  ****"£  -  >«  -hot 
this  Court  by  JXLriCr  oWeJ'  a  Sort  »rTr  h?S  ^.n/it?d  in  whi* 

w?.W  not  taCTfcr.%.,  Ih.  ■«J^SS^I^f?"",*^  *•  °«"« 
0.»r.     ^rwi4liiU»ltj»ri«lielioii.  re",J,i*CKW"P0«»  P~«P««- 

Kllt'o'.       .SjV'  J"5C!»  »•  Wo«o«m,„,„.  M.  t.  |8I9  K   R  ■  n..  t, 
«  £d?     lS!  J?!f  '■  C""-"«»  J""lc...  M.  T.  ISSO  K  B  4  B  *?i?+ 

"£~~    A2?  V""i',,V-  w'«^h^«™  S'a'S'ffi  "£t  ST"' 

f«e  to  ren     Application  for  a  mandamus  to  dismiss  an  «n^l«i       J  *    ?  '  ***' 25T- 
late  .hi^Voceedings  to  be  stayed.     Abbot  J    «i3  ,tP? t ''  'nd 5  the  mean  t1"®  •» 
j«c«ic*,  rftwo  judge!  in  court)  tUghUhe/couId  not  tt^'  *f  H°'^d»  J"  <**»  «*7 
.coortof  *ounselleave  to  mention  it  a~in  »hl„  ?t   ?,  ^  8Uch  a  rul«»  b«t  gave  the 
j-sner  «,  -Rttte  refaged  ,nen,,on  «t  again,  when  the  Court  was  full,  without  prejudice 

X.nift«ly  a"m«'ft.tly  wrong  or  uniusJp^cLP^Ce'  be°aUSe  the  Proceedings 
1wrong  or    their  own  practice;  and  before' we Tr»n  i^'  c      e  8e88,on»  «re  the  judges TV 
-^       M  be  shown  that  it  is  e,^  Z^^.!l^^^  » 
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4t.  Rtt  ▼.  Saeriff  of  Chester.  T.  T.  1819:  K.  B.  1  Chit  Bap.  411. 

Herbert  v.  Ashburne.  E.  T.  1766.  K.  B.  1  Wile.  291.  Norto  m 

The  Court  will  not  grant  a  mandamus  to  burgesses,  &c.  to  Inspect  the  cor-  fP™* lhJ 
portion  books.  the  ^|tf . 

(T)  Concerning  licence.  sessions. 

1/  Bex  t.  Justices  of  Nottingham.  £.  T.  1756.  K.  B.  Say.  SI 7.   S.  P. 

Giles's  case.  M.  T.  1690.  K.  B.  2  Stra.  881. 
Upon  a  rule  to  show  cause  why  an  information  for  a  misdemeanor  should  A  «•«■**# 
not  be  filed,  it  appeared  that  the  defendants,  who  were  justices  of  the  peace  *•«•**■ 
&r  the  town  of  Nottingham,  had  refused  to  grant  licences  for  twenty  public  fedi©  ]££ 
houses  in  that  town.     It  appeared  that  licences  had  for  some  years  past  been  eo  or  the 
granted  to  the  occupiers  of  these  houses;  and  that  the  occupiers  of  these  peace  t#  I) 
nouses  and  the  defendants  had,  at  a  contested  election  for  that  town,  a  short  «•*••  »  *•» 
time  before  the  time  for  licensing  public  houses,  voted  for  different  candidates. ,ic  ko***: 

Per  Cur.    It  has  been  truly  said,  that  the  power  of  licensing  public  houses 
is  so  absolutely  in  the  discretion  of  the  justices  of  the  peace,  that  this  Court 
will  never  award  a  mandamus  for  the  licensing  of  a  public  house.    But  it  is 
equally  true,  that  the  abuse  of  a  discretionary  power  ought  to  be  more  severely 
punished  than  the  abuse  of  a  power  which  is  not  discretionary.     In  the  pre- 
sent case,  it  appears  manifestly,  that  the  power  of  licensing  public-houses  was  J  *2*  1 
▼ery  grossly  abused;  for  it  is  not  probable,  that  the  occupiers  of  twenty  pub-  J'tJ* 
He  houses  should  all  have  so  misbehaved  themselves  at  the  same  time,  as  to  «  at  see 
make  it  improper  to  grant  them  licences. — Rule  absolute.  mom  com 

2.  Peal's  case.  M.  T.  1704.  K.  B.  6  Mod.  249.  annels* 

It  was  moved  for  a  mandamus  to  the  sessions  to  state  the  fact  specially. th#m  to 
But  it  was  denied,  for  the  statute  excludes  all  others  from  examaning  the  fact.  "^  *  **? 
3.  Regina  v.  Cory.  M.  T.  1695.  K.  B.  3  Salk.  230.  <>  *W  • 

Motion  for  a  mandamus  to  the  justices  of  the  peace,  for  that  they  proceeded  supposed 
to  remove  VT.  R.  from  his  place  of  abode,  after  he  had  offered  to  give  secu-faiHuwof 
rity  to  indemnify  the  parish.     Holt,  C.  J.     In  a  matter  of  right,  as  for  ?■•*  ■  *• 
instance,  where  a  mandamus  is  prayed  to  restore  a  man,  &e.,  we  never  require  ff106"  of 
an  affidavit  of  the  fact;  but  this  is  required  upon  a  supposed  failure  of  duty  in  te^nSSa 
the  justices;  and  therefore  dented  to  grant  a  mandamus  till  affidavit,  &c.  saaa  from  a 

4.  Rex  v.  Kent.  E.  T.  1809.  K.  B.  11  East,  229.  perish,aft*r 

Rule  to  show  cause  why  a  mandamus  should  not  issue  to  the  justices  ill  see-  ne  htdsa%r 
wous  to  allow  an  Hem  of  a  charge  in  the  coroner's  account;  the  sessions  «*.■•»•■** 
refused,  because  the  justices  were  of  opinion,  under  the  circumstances,  thai  £  ^^ 
there  was  no  ground  to  suppose  that  the  deceased  had  died  any  other  than  a  ih 
natural,  though  a  sudden  death,  and  therefore  that  the  inquisition  had  not  A 
teen  duly  taken;  and  this  Court  seeing  no  reason  for  interfering  with  that  tUl^i 
judgment,  refused  the  rule.  !JJfcJJ  JJa 

nssinas  to  allow  an  item  of  charge  in  the  coroner's  account  refesed. 

(U)  Concerning  land-tax.  ^  manda 

Hex  v.  the  Commissioners  op  the  Land-tax  for  St.  Martin.  M.  T.  1790.  met  mar 

K,  B    1  T.  R.  146.  be  had  by 

It  was  resolved  that  a  mandamus  may  be  had  by  a  candidate  for  the  office  *  c»ndid*ta 
of  clerk  to  the  commissioners  of  the  land-tax.  £•'  **•  of 

(V)  Concerning  manors,  ^i  ±? 

ee^     }m  -?°?BM  v-  Jow"'  H  T-  l8a6-  K-  B •  *  D  &  R-  «4,  »k££» 

Motion  to  discharge  a  rule  obtained  for  a  mandamus  to  the  steward  of  the  of  t*o  land 
manor  and  lordship  of  W.,  commanding  him  to  allow  the  plaintiff  an  inspee- tiJf- 
tjon  of  the  rolls  of  the  manor  as  far  as  they  related  to  the  matters  in  issue  in  A  mand* 
4*»  cause.    Both  parties  were  freeholders  and  tenants  of  the  manor  of  W.,  ^JJliL 
demg  euit  and  semce  to  the  lord.    The  plaintiff  had  declared  in  trespass  o«m4  to  £T£w 

*rT»nH  SSJUfTf- t0  V"!1  *  m*nd™»* to  e°mP*x  *">  ««"i°n  to  re-hear  an  appeal,  mi  tha 
gound  thaf  the  sessions  had  requ.red  the  appeHant  to  begin  his  case;  Rex  v.  Justices  of  Suf- 

e^  «*  l!lf!'  •  .    i  *"  a??™\  be  *V\ to  tho   iCMio°*   within  nix  months  after  the 
3S1  u  S^*1?!!^1  *  m  *'£"  b°,  mJde  Vhere  within  that  time.  to  ^er  and  respite  one, 

^•vjroitafiertbeaa»onu>haYs/i|a^|a*  .^xj./usucea  of  Derbyshire, 
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|  473  ]  dmmsum  Jregk,  to  which  the  defendant  pleaded  a  prescriptive  ri|ht  of  edtrami 
aid  of  a     oyer  the  locus  in  q no.  .  Issue  had  not  been  joined  at  the  time  the  rule  for  a 
nleoer  to    intftdainue  wai  obtained;  and  it  was  now  contended,  first,  that  id  poem  of 
MMtLm  of  Pract'ce  tne  mandamus  could  not  issue  in  the  present  stage  of  proceedings; 
SeCeafft   ^nd  secondly,  that  as  far  they  had  gone,  no  question  appeared  to  be  involved 
rolU  to  two  hi  the  cause  which  Could  justify  an  inspection  of  the  oourt  rolls, 
tenant*  liti      Per  Cur.     Whether  the  rule  nisi  for  a  mandamus  was  regularly  obtained  in 
I*a|H*;     the  first  instance, it  is  unnecessary  to  decide,  but  we  are  clearly  of  opinion 
right  of  ^  ahat  it  is  for  the  interest  of  all  parties  that  it  ought  to  issue. — Rule  refused, 
ito  ?£*»*»  Bk*  CadoOaji.  T.  T.  1822.  K.  B.  1  D.  fc  R.  569;  S.  C.6B.& 
dmmuwm  -  A.  90S. 

set  Jio  to  The  defendants  ware  indicted  for  not  repairing  a  road.  On  motion  for  a 
•bo  lord  tnaarfamas  to  Lord  C  and  to  the  steward  of  the  eourtleet  of  the  Bauer  of 
**f  ***  which  the  defendant  was  lord,  commanding  him  to  permit  the  solicitor  for  the 
major  to  P™8**111*00  to  iaspeot  the  court  rolls  of  the  manor,  for  the  purpose  of  obtain- 
l^pect  tog  evidence  necessary  to  support  certain  averments  in  the  indictment,  the 
rolls,  for  Court  said  that,  though  this  might  in  substanoe  be  a  civil  proceeding,  yet  in 
tbo  parpoo*  form  it  was  criminal,  and  thoy  could  not  compel  the  defendant  to  furnish  evi- 
of  oapport  dance  against  himself  for  the  purpose  of  supporting  the  indictment.^Rule  ie- 
j!J"V*  fused* 

%££$£  &  Raav.  Midhubst.  M.  T.  1750.  K.  B.  1  Wils.  288. 

lord  of  tbo     Motion  for  a  mandamus  to  the  lord  of  the  manor  of  the  burgh  of  Midharaf, 
nMMor  for   and  to  the  steward,  to  hold  a  court,  and  the  homage  to  attend  that  Court  and 
not  cos*ir   present  certain  conveyances  of  burgage  tenements,  which,  when  presented, 
"LSJtk*  w'^  **Mtle  (ne  purchasers  to  vote  for  members  of  parliament,  and  U>  other 
mtatr       Pr^?^eSe8  there,  which,  it  appears  by  affidavits,  had  been  tendered  to  the 
A  mand*  homage,  and  rejected  by  them  at  the  last  annual  court  in  August  last.    The 
/*u*  fioo  to  principal  objection  made  at  the  bar  agaiast  a  mandamus  was,  that  the  homage 
.tbo  now     in  this  case  are  not  ministerial  but  judicial  officers,  and  that  it  appears  to  the 
ju4  of  a      Court  that  they  have  already  exercised  their  judgment,  and  determined  the 
%mMSH! £**  conveyances  tendered  to  them  to  be  fraudulent,  and,  therefore,  refused  to 
*ooto  hoM Pre8ent tne  Mme  at tne  »•*  court.     Lee,  C.  J.     It  appears  to  the  Court  that 
jtooert  and  tn*8  in  9Xk  ancient  borough,  consisting  of  bailiff  and  burgesses;  that  these  per> 
it  oar  sons,  as  tenants  of  the  manor,  have  a  right  by  purchase  or  descent  to  become 
burgesses,  and  are  entitled  to  vote  for  members  of  parliament,  and  for  the 
-  bailiff,  who  is  the  presiding  officer  at  elections;  that  a  purchaser  cannot  eaer> 

moTvor  c***        "£Dt  °^  votm8  before  his  purchase-deed  be  presented  by  the  homage 
4*go  im    of  a  oourt  to  bo  holdeti  for  that  purpose  before  the  lord  of  the  manor,  or  ass 
snoots;       steward;  that  these  conveyances  have  been  duly  executed  and  tendered-  to 
the  homage,  and  that  the  homage  rejected  the  same,  looking  upon  them  to  be 
fraudulent.     I  am  of  opinion  the  rule  must  be  absolute. 
I  474  ]  4.  Rex  v.  MoStacute.  T.  T,  1700.  K.  B.  1  Wm.  Bl.  60. 

Whether         Motion  for  a  mandamus  to  Lord  M.,  lord  of  the  manor  of  M.,  to  hold  a 
ooch  coa     a  court  baron,  and  to  certain  of  the  suitors,  to  compose  a  homage,  and  pre- 
voaaooo    gent  gome  conveyances  of  burgage  tenures  within  the  said  manor;  upon  a  sug- 
aot       °r  f0**011  •*  eJidavit,  that  several  conTeyanoea  were  duly  executed,  aad  that 
at  the  general  court  jn  August  last,  they  were  offered  to  the  homage,  who  re- 
fused to  present  them,     Per  Cur.     The  intendment  of  law  is  that  every  man 
will  do  his  duty,  till  the  contrary  appears;  no  mandamus  can,  therefore,  be  is- 
sued agaiast  the  lord.     As  to  the  tenants,  the  Court  will  not  grant  a  etaaaV 
atas  to  complete  private  rights,  which  these  are;  if  we  were  to  grant  it,  a  nwa 
alight  eome  here  and  pray  a  mandamus  to  Complete  his  title  to  a  freehold  of 
t  40*.  per  amum,  ill  a  county.     In  the  King  v.  Clhhero,  Cora*.  239.  ansae* 
damns  prayed  to  the  jury  of  ClitherO  to  present  two  freemen  to  the  bailiff,  aad 
for  him  to  admit  them.     Holt,  C.  J.,  said:  We  will  not  grant  a  mandamus  to 
the  bailiff  to  admit,  but  not  to  a  jury  to  prosent  upon  oath;  Salk.  403.     The 

*  But  a  muidamas  does  not  lie  to  allow  the  inspection  of  the  record*  of  *  court-loot,  na- 
lesa  the  party  assigns  some  satisfactory  reason?  for  the  inaportion;  Ron  v.  Mayor  of  Maid- 
*toj>*  0.D.  jk  R.  134.  S.  P.  Re**,  Tower,  G  M.  It  S.  162. 

♦ 
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parties  are  not  without  remedy;  fbr  if  a  lord  refuses  to  hold  a  court  or  to  ad- 
mit, the  only  remedy  is  br  subpcBUa  to  Chancery;  4  Rep.  28.  S  Cro.  8CT; 
Moor,  842. — Rule  refused. 

5.  Rex  v.  Colebrooke.  E.  T.  1678.  K.  B.  2  Ld.  Raym,  163.  Be  to  bald 

The  Court  held  that  a  mandamus  lies  to  compel  the  holding  of  a  court-leet. tt  courtleet; 
6.  Rex  v.  Grantham.  T.  T.   1769.  2W.  Bl.  716.  So,  to  pre 

It  was  resolved  that  a  mandamus  Hes  to  pre  rent  a  court- Wet  and  a  court*  yeot  a  eoart 
baron  to  be  htld  in  the  accustomed  place.  leet  »■* 

7.  Rex  v.  Wigan.  T.  T.  1744.  K.  B.  1  Wills.  76.   aw!  see  Rex  v.  Il-  f°ukrt  *"•■ 
Chester.  T.  T.   18*3.  K.  B.  2D.&R.  724;  S.  C.  2  D.  8c  R.  824;  j0^* 
S.  C.  2  B.  qr  C  764.  eastern  ed 

Doctor  B.,  rector  of  Wigan,'  as  the  lord  of  the  manor,  claimed  to  hold  a  place, 
court-leet,  at  which  the  in-burgesses  of  Wignn  are  obliged  to  attend  to  make  Bat  a  man 
a  jury,  which  they  hare  neglected  and  refused  to  do  ut  two  courts,  by  reason  ^/J**-  '• 
whereof  no  business  could  be  done;  and  therefore  the   Court  lasf  term,  upon  J^* LjJJ^jJJ 
the  rector's  application,  granted  a  mandamus  to  oblige  them  to  attend  this  |*  0f  ^ 
court-leet.     Having  been  usually  holden  in  the  town-hall  of  Wigan,  which  town-ball 
belongs  to  the  corporation,  the  mayor  refused  to  permit  the  rector  to  have  the  to  the  lord 
use  of  the  town-hall;  and,  therefore,  it  was  now  moved  to  oblige  him  to  deliv-  of  »**  man 
er  the  key  of  the  hall  to  Dr.   B.  to  hold  the  court-leet  and  insisted  that  the j^1^ 
former  mandamus  for  the  burgesses  to  attend  the  leet  would  be  of  no  use,  iffh^r^waa 
they  could  not  have  the  use  of  the  town-hall.  refoaed,  al 

Chappie,  J,    I  can  see  no  objection  why  we  should  not  grant  a  rule  to  show  thoogfeta* 
cause.     Den i son,  J.     I  never  knew  such  a  mandamus  as  this  granted;  the  loot  bad- 
lord  of  the  manor  may  hold  the  leet  in  what  place  he  pleases  in  the  manor,  an  d^**"*""* 
the  burgesses  are  bound  to  attend;  the  reason  suggested  to  us  (br   g™01"*??,^  Phii 
this  mandamus  is  that,  if  the  lord  should  hold  his  leet  in  any  other  place  than   r  475  *k 
where  it  has  usually  been  holden,  the  in-burgesscs  are  not  bound,  or  will  not 
attend  it;  bqtthis  reason  does  not  appear  satisfactory  tome,  and  there  is  no- 
precedent  of  a  mandamus  of  this  kind. 

But  the  rule  fbr  a  mandamm  was  denied  by  Wright  and  Denison,  Justice* 
(contra  CkappU),  there  never  having  been  a  precedent  of  such  a  rule. 

(W)  Concerning  nuisances. 
Rex  v*.    St.  John's   College,  Cambridge.  M.   T.  1692.  K.  B.  4  Mod. 

237. 

Per  Cur.     This  Court  ha*  granted  a  mandamus  to  abate  a  nuisance  without  a  msnda 
atrial:  it  is  true  it  has  been  done;  but  then  tho  fact  has  been  made  certain,  m*$  v»^ 
either  by  mriter  of  reccord,  or  by  a  view,  or  presentment  of  a  grand  jury;  bo  bogmaftaa) 
it  was  in  Jacob's  case,  who  was  presented  by  the  jury  fbr  a  nuisance  in  the*0  ■J**** 
highway,  though  it  was  at  Charing-cross  in  the  view*  of  tho  justices  coming  to01**11** 
Westminster  Hall.  It  m9mB 

(X)  Concerning  officers  rs  general.  that  whoa, 

1.  Rexv.  The  Mayor  of  London.  M.  T.  1787.  K.  B.  2  T.  R.  177.  S.  evac  a  par 

P.  Anon.    Lofib    551.  tyiaimprav 

Mandamus  to  restore  P.  R.  to  the  office  of  clerk  or  comptroller  of  the  ^jJST 
Bridge-house  estates.     It  appeared  from  tho  affidavits  on  which  the  rule  was  J^0ve<i 
obtained,  that  the  office  is  an  ancient  office  fbr  life,  quamdiu  st  bene  gtsscrit,  fr<MQ  aA9f 
in  the  disposal  of  the  Court  of  Common  Council.     The  duty  of  it  is  to  super-  fice,  wfaaih, 
intend  and  take  care  of  certain  estates,  which  arc  appropriated  by  the  corpo~it*  daties 
ration  to  the  support  and' repair  of  London  Bridge,  some  of  the  estates  having  ***  F^hlw 
been  granted  to  them  for  that  express  purpose.     R.  was  admitted  and  sworn  Jf  JKJJJ 
ioto  this  office  hi  1749,  on  paying  4,000/.   to  the  predecessors,  and  600f.  fot^^ 
the  alienation  fine.     In  January  1785,  the  auditors  of  the  city  accounts  repor-  term  there 
ted  that  R.  was  a  defaulter  in  his  accounts  for  five  years  preceding,  and  that  in  and  there 
thoro  appeared  to  be  a  very  large  balance  in  his  hands;  on  which  the  corpo-*™  P1*?* 
ration  made  an  order  that  his  accounts  should  be  laid  before  a  committee  ap-  ""^[air 
pointed  for  that  purpose  in  two  months,  and  that  the  balance  should  be  paid  tod'amus  h^ 
the  chamberlain.     On  the  same  day  the  cohwrirtee  of  the  city  lands  reported  to  roctoro 
that  R.  was  a  defaulter  in  his  accounts  as  city  remembrancer,  and  that  there  him.  pcatJ» 
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dod  to  Imi  was  a  considerable  balance  in  hie  hind* in  respect  of  thai  office.    It  ttkeww* 
mrifoa  appeared  upon  his  own  showing,  that  repeated  applications  were  made  to  hue/ 
^JjL-  r     to  deliver  in  his  accounts,  and  frequent  indigences  granted  to  him  by  the 
r  475  1  committee  till  the  19th  of  May,  1786,  when  he  delivered  in  a  brief  account 
J  without  producing  the  proper  vouchers,  by  which  it  appeared  thai  he  had  a 
balance  of  about  3,000/.  in  his  hands  in  respect  of  the  first  mentioned  office; 
but  he  claimed  to  deduct  1 ,500/.  out  of  that  sum  in  respect  of  certain  de- 
mands as  city  remembrancer,  which  we  were  not  allowed  upon  this  account* 
That,  after  a  peremptory  order  to  produce  the  vouchers  and  pay  the  balance 
which  he  acknowledged  to  be  due,  and  to  explain  several  parts  of  bis  accounted 
he  neglected  to  pay  the  balance,  and  wrote  the  following  letter  to  the  commit- 
tee: "  Having  received  a  copy  of  your  report  to  the  Court  of  Common  Coun- 
cil, bearing  date   13th  of  February  last,  with  an  order  made   thereon;  and 
having  fully  considered  the  same,  I  must  decline  answering  any  questions 
upon  the  subject. "    This  refusal  was  communicated  to  the  Court  of  Common 
Council,  who  thereupon  suspended  R.  generally  from  the  functions,  exercise, 
and  profits  of  his  office,  without  summoning  htm  to  attend,  or  giving  him  an 
opportunity  of  making  any  defence.     On  motion  for  a  mandamus,  the  Court 
said,  whenever  a  party  is  improperly  suspended  or  removed  from  an  office, 
whether  the  duties  are  private  or  public,  if  he  has  a  certain  term  therein,  and 
there  are  profits  annexed  to  it,  a  mandamus  lies,  if  there  be  no  other  specific^ 
remedy. 
Therefore,  ~-   Rex  v.  Jotham.   H.  T.    1790.  K.  B.  3  T.  R  575. 

where  a  The  minister  of  an  endowed  dissenting  meeting  house  had  been  expelled  by 
early  bat  a  majority  of  the  congregation;  the  motion  was  for  a  mandamus  to  restore 
™Vafw  him.  Per  Cur.  There  is  no  doubt  but  that  a  mandamus  lies  in  these 
raavuy  hit ca0es  wuere  there  is  an  endowment,  if  a  proper  case  be  made  out.  But  it 
rishtby  an  *•  necessary  for  a  party  applying  for  a  mandamus  to  be  restored  to  any  office, 
Action  for  to  make  out  a  prima  facie  title  to  such  office,  and  show  at  least  that  he  has 
fee  profit*,  complied  with  all  the  forms  necessary  to  constitute  his  right.  Here  it  does 
nod  a  man  not  appear  that  the  party  applying  has  gone  through  all  those  ceremonies  which 
■Thl*  t^°  Particular  sect  of  which  he  is  a  member  has  made  necessary. 
aocDograa  3    Rbxv.  Borough  of  He  yd  en.  E.  T.   1755.  K.  B.  Say.  30*. 

A  peremp  Upon  a  motion  for  a  peremptory  mandamus  for  proceeding  to  the  election* 
tory  man  of  a  mayor  ef  the  borough  of  H.  It  appeared  that  there  was  no  election 
dmmus  upon  the  day  appointed  by  the  charter,  or  upon  the  day  after  that  appointed 
m»rdod  *    ky  charter,  and  that  the  office  of  mayor  was  vacant. 

the  iretta  **er  ^ur*  ^e  ruIe  must  be  absolute;  however,  it  has  been  generally  the* 
■ueee  for  practice,  in  cases  like  the  present,  to  make  a  rule  to  show  cause.  But  we 
electing  as  are  of  opinion  that  it  is  not  necessary,  in  such  cases,  to  make  a  rule  to  show 
officer;        cause. 

4.  Rex  v.  Corporation  of  Hasxemere.  M.  T.  1-753.  K.  B.  Say,  106. 
An*  where  Semb.  contra,  Rex  v.  Corporation  of  Scarborough.  Say.  105,. 

that^Hero*      Upon  motion  for  a  mandamus  to  the  corporation  of  H.,  for  proceeding  to' 
hai  boon     lue  election  of  certain  officers.     It  appeared  that  such  a  mandamus  as  was 
doliy  in      now  moved  for  had  been  already  awarded  upon  the  application  pf  another  per-- 
proceoding  son.     The  Court  refused  to  award  a.  second  mandamus;  but  a  time  for  pre- 
en/the  fit*  oeeding  to  the  election  was  ordered  to  be  inserted  in  the  former  mandamus. 
2*t  aow    5'  Stamp's  case.  T.  T.  1G60.  K.  B.  T.  Raym.  120;  S.  C.  2  Lev.  IS. 
ond  mvy         A  mandamus  was  moved  for  one  S.,  to  restore  him  to  be  stewarfof  a  courts 
be  awarded  leet  and  court-  baron  of  the  manors  of  A.  and  H.,  from  which  fie  was  dis- 
['477  ]   placed  in  the  troublesome  times,  for  his  affection  to  the  King,  and  one  N. 
It  Hot  to  ad  put  in  his  place.     The  counsel  who  moved  for  it,  insisted  that  such  writ  wilt 
mit  or  res   jj^  because  it  is  an  office  of  administration  of  justice;  and  it  iff  more  reason- 
tore  a  party  aJyc  ^^  fof  an  ug^er  0f  a  grammer  8Chool,  which  was  granted  in  the  year 

w^V  of  I  ,655»  in  Crawford's  case;  and  for  an  alderman,  2  Bulsi.  122.  in  Shuttle- 

eooTt-tect    worth's  case;  for  a  common  councilman,  Stiles'  Rep.  32.  Eastwick's  case;. 

oracottrt-  for  a  town  clerk  and  constable,  Nov.  78;  Poph.  167;  far  a  burgess,  Cro- 

-bar**.       J*c.    506.  Clark's  case.    And  the  Court  inclined  that  the  writ  lay  to  restore* 
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me  of  the  stewardship  of  a  court -leet,  but  not  to  a  court-baron;  but  it  was  ad- 
journed, and  precedents  directed  to  be  searched. 

6.     White's  case.  M.  T.  1703.  K.  B,  6  Mod.  18.  S.  P.  Hurst's  case.  M. 
T.  1649,  1  Lev.  75.  S.  P.  Leigh's  case.  H.  T.  J  649.  3  Mod,  333. 

It  was  mored  for  a  mandamus  to  restore  W.  to  the  place  of  clerk  to  the  Com-  Aad  it  wilt 
pany  of  Butchers  of  London,  it  being  alleged  that  this  was  a  charter  office,  in  "*  t0  *■ 
yhich  the  party  had  a  freehold,  and  he  quoted  the  case  of  an  attorney  of  an  fo,.™1^ 
inferior  court,  where  it  goes.     Holt,  Gh.  J.  That  case  differs  from  this.     For  an  inferior 
1st,  The  office  of  an  attorney  concerns  the  public;  for  it  is  for  the  admin  is-  court,  for 
tion  of  justice;  and,  2ndly,  He  has  no  othet  remedy.     But  yours  is  altogether  *h*  office  of 
private;  and  if  it  be  a  freehold,  you  may  have  an  assize  or  an  action  on  the  [j??"16*  w 
case;  and  a  mandamus  ought  not  to  go  where  the  office  is  private,  or  where  t0  tbe  JJ 
the  party  may  hare  an  assize.     Indeed  it  has  gone  for  a  register  in  an  ecclo-  mmistre 
aiastical  court,  but  it  was  against  my  will.  tion  of  jo* 

See  3  Salk.  233;  2  Ld.  Raym.  1004;  Poph.  176.  tice,  and  is 

7.     Rex  v.  Clapham.  H.  T.  1669.  K.  B.  1  Vent,  110,  °r  P»Wm> 

A  mandamus  was  applied  for  to  be  granted  to  the  law  president  and  council  J^JJ^"  t$ 
*f  the  marches  to  admit  Clapham  to  the  exercise  of  the  office  of  deputy  se-  mjt  a  deptf 
cretary ;  and  it  was  returned  quod  tempore  receplionis  brems  non  Juit  consMutus  ty  into  an 
ieputaku.     It  was  said,  that  one  which  claimed  to  be  deputy,  his  authority  office, 
being  revokable,  could  not  pray  a  mandamus.     But  was  also  resolved  by  the  WJ?W  tfte 
Court,  that  in  such  a  case  it  might  lie,  though  the  roturn,  heing  that  non  juit  £e  ^Jeof 
Umpore  rectpjionis  brevis  depuiatus  constitutus,  was  nought.  ed  by  depa 

8i.     Rexv.  Ward.  H.  T.  1730.  2  Stra.  893;  S.  C.  Barnard 252.  234;  Eitzg.  tj. 

123.  A  principal 

The  Court  held  that  a  principal  may  have  a  mandamus  to  admit  a  deputy.    ™**Jj£vem 

(Y)  Concerning  parish  clerks.  mU8  t0  ^ 

Bex  y.  Warren.  H.  T.  1776.  K.  B.  Cowp.  370.  Rex  v.  St.  Anne's  Soho.  wAt  a  d«p* 
E.  1.  1877.  3  Burr.  1878;  Lofft.  454.  S.  P.  The  Parish  or  St.  DuN-ty. 
stan's.  1668.  Comb.  105,  106,  S.  P.  Marsh.  101.  pi.  174. 

Cause  was  shown  against  a  mandamus  to  restore  W.  R.  to  the  office  of  par-  The  °ffi°e 
ish  clerk  of  Hempstead.     It  was  stated,  that  the  clerk  was  appointed  by  the  JjJJ^JJ 
minister;  that  he  has  since  become  bankrupt,  and  had  not  obtained  his  cert*fi- temporal  ef 
cate;  that  he  had  been  guilty  of  many  omissions  in  the  register;  was  actually  fice,  Md 
in  prison  at  the  time  of  his  removal,  and  had  appointed  a  deputy,  who  was  to-  the  clerk, 
tally  unfit  for  the  office;  and  therefore  submitted  that  there  was  a  sufficient  tatae  ap 
cause  for  removing  him.     Aston,  J.  As  long  as  the  clerk  behaves  himself  L  47ff  J 
well,  he  has  a  good  right  and  title  to  continue  in  bis  office;  therefore,  if  ihe  ££%££* 
clergyman  has  anyjust  cause  for  removing  him,  be  should  state  it  to  the  Cotfrt.  t6f>  .f  B|| 
Accordingly,  the  Court  enlarged  the  rule,  that  affidavits  might  be  made  on  lawfully 
both  sides,  of  the  cause  and  manner  of  amotion.  displaced, 

Lord  Mansfield.  It  was  settled  in  the  case  of  Rex  v.  Dr.  Ashton,  28  Geo.  may  bav» 

2.  MSS.  that  a  parish  clerk  is  a  temporal  officer,  and  that  the  minister  must  J^jJ*^ 
•how  ground  lor  turning  him  out.  Now,  in  this  case,  there  is  no  sufficient  reingtato4, 
reason  assigned  in  the  affidavits  that  have  been  read,  upon  which  the  Court 

*an  exercise  their  judgment;  nor  is  there  any  instance  produced  of  any  mis- 
behaviour of  consequence;  therefore  the  rule  for  a  mandamus  must  be  abso-  a  manda 
lute.     Per  Cur.     Rule  absolute.  mu?uZ? 

(Z)  Concerning  poor  hates.  1JI!j, 

1.  Rex  v,  Slatford.  H.  T.  1696.  Comb.  419.  Jo^akTl 

T*he  Court  held,  that  a  mandamus  lies  to  parish  officers  to  make  a  poor-  a  p^.n^ 
fate.  It  will  be  a 

3.  Rex  y.  Fisher.  M.  T.  1754.  £.  B.  Say  160.  S.  C.  Breedon.  v.  Gill,  warded  in 

E.  T.  1697.  5  Mod.  27o;  Comb.  478.     S.  P.  Rex  v.  the  Mayor  of  the  firet  in 
Worcester.  T.  T.  1734.  C.  T.  Hard.  128.  .         SSS.  of 

*    Upon  a  motion  for  a  mandamus  to  the  defendant  to  allow  a  poor's  rate,  it  aP;  the  peace 
peered  that  the  rate  was  regularly  made,  and  that  the  defendants  had  refused  to  a|iow 
to  allow  it.     The  Court  had  at  first  some  doubt,  whether  there  ought  not  to  be  and  ugu  a 
»  rule  to  show  cause;  but,  after  a  little  consideration,  it  waa  made  absolute,     poor  rata; 
VQL.  XIL  43 
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3.    Rex  v.  ChoHchwaAtdens  or  Freshford.  M.  T.  IBS'*.  K.  B.  1  Andr.  $£ 
Vat  do!  to      Motion  by  A.  for  a  mandamus  to  the  churchwardens,  $c.  of  FM  to  make  an 
make  an  a  equal  poor-rate  on  all  the  inhabitants  of  the  said  parish,  on  an  affidavit  by  one 
qui  rate.    of  i^em  tnat  nef  C8ta|0  wag  greatly  overrated,  and  that  she  had  applied  to  the 
sessions,  and  they  would  not  relieve  her.     Against  which  it  was  argued,  that 
a  rate  confirmed  by  the  sessions  is  now  in  being,  as  appears  by  the  party's 
own-  affidavit,  and  this  court  will  not  examine  into  the  regularity  thereof,  the 
determination  of  the  sessions  being  final;  and  an  information  was  lately  pray- 
ed against  the  sessions  for  making  an  unequal  rate,  but  refused,  because  they 
are  judges;  and  the  court  were  unanimously  against  the  motion;  because,  as 
Lee,  C.  J.,  said,  the  patty  is  not  without  remedy,  for  she  may  bring  an  ap- 
peal, and  if  they  will  not  receive  it,  they  may  be  compelled  by  mandamus  to 
proceed  on  it,  when  it  is  lodged.     And  if  a  mandamus  was  to  go  on  any  une- 
r  47Q  1  4UC^  rale>  '*  would  be  of  very  bad  consequence. 
Nor  tela      4'     Rex  v'  Churchwardens  op  Weoblt.  T.  T.  1785  K.  B.  2  Stra.  1259. 
•ait  parte       The  Court  refused  to  grant  a  mandamus  directed  to  insert  particular  per- 
alar  per      sons  in  the  poor's  rate,  upon  affidavit  of  their  sufficiency,  and  being  left  out  to 
Mat  in  a     prevent  their  having  votes  for  parliament  men,  for  that  the  remedy  was  by  ap- 
poet'i  rate;  pea]y  and  this  Court  never  went  further  than  to  oblige  the  making  a  rate  with- 
out  meddling  with  the  question  who  is  to  be  put  to  or  left  out,  of  which  the 
mail  ■  rite  P111"*80  officers  arc  the  proper  judges,  subject  to  an  appeal. 
£  reim  5.     Anon.  M.  T.  1777.  K.  B.  Stra.  63. 

bane  the        The  Court  refused  to  grant  a  mandamus  to  justices  to  make  a  rate  to  reinv 
eajpence  of  burse  two  of  the  inhabitants  their  charges  in  defence  of  an  indictment  for  not 

Vi]**   repairing  a  bridge. 
aa  indict     7      j^£X  v  Churchwardens  op  Rotheriiitijr.  M,  T.  1727.  K,  B.  8  Mod. 

339.  5  Salk.  232.  6  Mod.  97. 
Nor  to  com  A  motion  for  a  mandamus  to  the  new  churchwardens  and  overseers  of  the 
pie  new  poor  to  make  a  rate  to  reimburse  the  old  ones  the  several  sums  by  them  ex- 
charchwar  pended  for- maintaining  the  poor  last  year.  The  Court  denied  it;  it  having, 
deni  to  already  been  resolved  in  Tawny's  case,  that  a  mandamus  cannot  be  granted 
wife  to*re  t0  ^e  new  overscerB  to  raake  a  rate  to  raise  money  to  reimburse  the  old  orer- 
imbarie  **er99  but  only  to  raise  money  for  the  relief  of  the  poor;  for  so  is  the  stat.  43. 
the  old  Eliz.  c.  2.  expressly,  and  must  bo  pursued;  and  an  overseer  is  not  bound  to 
one*;  lay  out  money  till  he  has  it;  if  he  docs,  he  must  make  a  new  rate  for  the  relief 

of  the  poor,  out  of  which  he  may  retain  so  much  as  will  pay  himself. 
7t     Rex  v.  Littleport  Parish.  H.  T.  1703.  K.  B.  6  Mod.  97. 
Unlaw  the       A.  some  years  before  had  been  overseer  of  the  poor  of  the  parish  of  L.,. 
SI!fyr      an<*  na<*  disbursed  several  sums  of  his  own  money  for  the  relief  of  the  pooT 
ed  bla  own  before  anv  rate  m»de5  *ter,  and  before  the  end  of  his  year,  he  was  turned 
money.       out  bv  tne  justices  of  peace,  whereby  he  lost  the  opportunity  of  reimbursing, 
himself  what  he  had  advanced  out  of  the  poor's  money.     And  now  a  manda- 
mus had  been  directed  to  the  churchwardens,  overseers,  &e~.  to  make  a  rate- 
for  reimbursing  him  for  what  he  had  been  out  of  pocket  on  account  of  the 
poor.     To  which  they  returned,  that  the  parish  never  agreed  to  his  disburse- 
ment, and  that  his  accounts  were  allowed  by  the  justices  of  peace. 

Holt,  C.  J.  The  question  is,  how  stands  the  law?  The  statute  appoints  a 
method  for  the  relief  of  the  poor,  viz.  that  the  churchwardens  and  overseers, 
and  such  inhabitants  as  they  shall  call  there,  shall  make  a  rate;  but  here  the 
officer  begins  the  wrong  way;  that  is,  advances  money  without  any  rate  made; . 
and  this  is  the  way  to  oppress  the  parish  with  too  great  a  charge.  And  if  any 
sudden  charge  come  after  a  rate  made,  there  ought  to  be  a  new  rate  made  for 
that;  but  I  do  not  say  that  a  rate  may  be  made  after  the  poor  are  relieved; 
there  tho  order  ought  to  be  for  levying  the  money  for  the  poor,  and  not  for  the 
[  480  ]  overseer,  though  it  is  reasonable  the  overseer  should  thereout  satisfy  himselC 
for  what  he  before  laid  out;  but  still  the  overseer  must  account  with  the  jus- 
tices for  what  he  has  received  and  what  laid  out;  and  this  is  not  like  the  case 
of  a  bastard  child,  for  there  is  no  method  of  raising  or  of  lay  ing  the  money  out 
in  that  case  as  there  is  here. 
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B.     Rex  v.  Margate  Pier  Company.  M.  T.  1819.  K.  B.  3  B.  &  A.  220. 

A  writ  of  mandamus  to  a  corporation,  commanding  them  to  pay  a  poor's-  It  lies  to  a 
rata,  omitted  to  state  that  the  defendants  had  no  effect*  upon  which  a  distress  corpmtioa 
could  be  levied.     The  Court  held,  that  this  was  a  fatal  objection  to  the  writ,  S^or-wt*, 
and  might  be  taken  after  the  return,  or  at  any  time  before  the  issuing  of  the 
peremptory  mandamus. 

(A  1)  Concerning  overseers,  &c. 
I.    Rex  v.  Nichols.  T.  T.  1755.  K.  B.  Say.  230. 

A  mandamus  having  been  awarded,  whereby  the  defendants,  who  were  jus-  ^  ■*•**■* 
tices  of  the  peace,  were  commanded  to  appoint  overseers  of  the  poor  for  Wal- J^^JJjJ^j 
sal  Foreign,  the  return  was,  that  Walsal  Foreign  is  not  a  distinct  division  to  jaetioeo 
from  Walsal  Borough.     A  rulo  was  afterwards  made  to  shew  cause  why  an  of  the 
information  should  not  be  filed  against  the  defendants  for  a  false  return.     And  p«*ee  to 
by  Ryder,  Ch.  J.,  it  has  been  said,  that  if  the  rule  for  the  information  had*PP°iot  rf 
been  made  absolute,  and  there  had  been  a  verdict  against  the  defendants,  the  ^[e  poor, 
Court,  unless  they  would  have  consented  to  go  before  the  master,  would,  as  ' 

lias  in  some  cases  been  done,  have  set  a  fine  so  largo  that  the  third  part  there- 
of might  have  been  sufficient  to  reimburse  the  prosecutor  his  costs,  or  at  least 
a  considerable  part  thereof;  and  it  has  been  inferred,  that  as  the  question 
would  have  been  the  same  upon  the  information  as  it  was  upon  the  feigned  is- 
sue, the  costs  of  the  rule  for  the  information  ought  to  be  paid.  But  all  this 
proceeds  upon  a  mistake;  for  ns  the  question  in  the  information  would  in  ef- 
fect have  been  a  question  concerning  a  civil  right;  namely,  whether  Walsal 
Foreign  ought  to  have  separate 'overseers;  the  Court,  although  there  had  been 
a  verdict  against  the  defendants,  and  they  had  refused  to  go  before  the  mas- 
ter, would  not  have  set  a  large  fine.  O  to-mri* 

Anon.  T.  T.  1772.  Loffl.  618,  a  new  o* 

It  was  resolved,  that  a  mandamus  lies  to  make  new  appointments,  when  the  poiatmaat 
nomination  has  been  on  a  Sunday.  whoa  tbo 

3.  Rex  v.  Justices  op   Westmoreland.  T.  T.  174G.    K.  B.  1  Wils.  138  .W0*** 
It  was  moved  for  a  mandamus  to  be  directed  to  the  justices  to  appoint  over-  JJje  J]J 

seers  of  the  poor  for  the  hamlet  of  N.,  W.  and  C.  (there  never  having -been  Sondsy. 
any  overseers  of  the  poor  there  before)  upon  the  stat.  13  &  14  Car.  2.  c.  12.    |   481  ] 
a.  31,  which  gives  power  to  appoint  overseers  (in  large  parishes)  in  particular  So  itlieito 
hamlets,  as  the  stat.  43  Eliz.  does  in  parishes  at  large;  and  it  was  grant- appoint  o 
ed  upon  an  affidavit  that  there  were  poor  belonging  to 'this  Hamlet,  which  ▼*"•«■  «* 
wen  chargeable  to  the  hamlet  of  K.,  which  could  not  remove  them,  because  ^  J^J^1* 
there  were  no  overseers  of  N.  where 

4.  Rex  v.  Horton.  M.  T.  1786.  K.  B.  1  T.  R.  374.  S.  P.  Rex  y.  Newell,  there  were 

E.  T.  1 79 1 .  K,.  B.  4  T.  R.  266.  wv«r  say 

A  rule  has  been  obtained  calling  upon  the  defendants,  who  were  justices  of  before, 
the  peace  for  the  county  of  L.,  to  show  cause  why  a  mandamus  should  not  is- Where  a 
sue,  commanding  them  to  appoint  two  overseers  for  the  township  of  Pilsworth  pa  nib  cob 
in  the  said  county.     The  motion  was  founded  on  affidavits,  which  stated,  that  «•«*  «f  *** 
the  parish  of  Middleton  consists  of  eight  separate  and  distinct  townships  or  e™ [•JJ^ 
villages:  to  wit,  Middleton,  Thornham,  Hopwood,  Pilsworth,  Birtlecum,  Bain- of  Vfcidi 
ford,  Ashworth,  Ainsworth,  and  Great  Lever,  each  of  which  has  immemorial-  mainuio 
ly  had  a  separate  constable  and  churchwarden.     The  Ainsworth  and  Great  their  own 
Lever  from  time  immemorial,  and  Ashworth  for  about  the  space  of  seveirtyfoor,  aad 
years,  have  had  separate  overseers;  that  before  the  separation  of  Ashworth,  ^^ 
there  was  a  joint  appointment  of  six  overseers  for  the  six  townships,  one  out  w  ow  # 
of  each,  who  made  a  general  rate  or  assessment  for  the  poor  of  all  Ibeaix,^,,  Mpa 
townships;   and  that  each   overseer  acted  wtihin  his  own    township;  -and  ratelyep 
that  at  the  end   of  the  year   there  was  a  general  settlement  of    all  die- pointed, 
burseraents,  and  the  expence  borne  equally  by  all;  that  since  tho  «ePara-^„a™ta 
tion  there  has  been  a  joint  appointment  of  five  overseers  for  the  remaining  ma£a 
five  townships,  who  have  acted  in  the  samo  m  inner  as  before  the  separation;  mU9  for 
that  the  parish  of  Middleton  could  not  reap  the  benefit  of  tho  43  khz.  in  re-  the  eepa 
lation  to  the  maintenance,  relief,  and  government  of  its  poor,  on  account  ot  its  rate  ftp 
largeness,  being  fourteen  mile*  in  length  and  ten  in  breadth,  and  also  on  ao- 
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pointmeat  count  of  its  great  population,  and  because  three  out  of  the  eight  towa*hqf*t 
of  over      maintained  their  own  respective  poor;  that  the  defendants  were  requested  at 
JfJ"  for  •  the  last  annual  meeting  to  appoint  two  overseers  for  the  township  ot  Pik* 
jjj  |JJJU  worth,  which  they  refused.     On  the  other  hand,  several  affidavits  were  read 
J»t»p»;         against  the  rule,  which  stated,  that  the  parish  of  Middleton  consists  of  four 
distinct  and  separate  townships:  viz.  Middleton,  Ashworth,  Ainsworth,  and 
Great  Lever,  and  that  the  township  of  Middleton  consists  of  five  separate 
-hamlets  qjr  precincts,  and  not  separate  townships;  and  that  the  rates  and  as- 
sessments had  been  generally  made  for  the  township  of  Middleton  at  large, 
and  not  for  each  separate  district ;  and  that  the  overseer's  accounts  had  been 
made  out  in  the  same  manner.     Buller,  J.  The  parties  applying  for  this  node 
must  necessarily  make  out  two  points  before  they  can  succeed;  1st.  That  this 
js  a  township;  and  2ndly.  It  cannot  have  the  benefit  of  the  43  Eliz.     The 
last  is  the  point  which  has  been  most  rcKed  on;  for,  as  to  the  first,  it  certainly 
is  a  township.     Wherever  there  is  a  constable  there  is  a  township.     There 
•may  be  a  constable  for  a  larger  district  than  a  township,  but  not  for  a  smaller; 
4he  dotibt  in  many  cases  whether  such  a  place  was  a  township  or  not,  has 
arisen  where  there  is  no  constable.     Then  the  remaining  question  is,  whether 
the  township  of  Pilsworth  can  have  the  benefit  of  43  Eliz?     What  is  a  deci- 
sive answer  against  that  is,  that  the  other  three  townships  hare  separate  over- 
[  482  ]  seers.     We  must  consider  what  is  meant  by  the  benefit  of  the  statute.     It  it?, 
•        .that  the  parish  may  maintain  their  own  poor  as  a  parish;  for  unless  they  can 
do  it  as  such,  they  cannot  have  the  benefit  of  that  statute.     Now  it  is  here 
stated,  that  three  of  the  townships  maintain  their  own  poor;  but,  unless  they 
trfl  join,  they  cannot  reap  the  benefit  of  the  statute.     It  has  been  argued  that 
the  parties  applying  for  the  mandamus  should  have  shown  special  reasons  to 
the  Court,  why  they  cannot  have  the  benefit  of  the  statute;  but,  in  fact,  they 
have  done  ho,  for  they  have  stated  tho  largeness  of  the  parish  and  its  great 
population,  which  circumstances  are  not  denied  by  the  other  side.     Indepen- 
dently of  these  reasons,  another  ground  laid  for  the  mandamus  is,  that  the  five 
•remaining  townships  require  five  overseers.  If  from  necessity  they  most  have 
iive  overseers  to  govern  their  poor,  that  affords  a  strong  argument  to  prove, 
•that  evep  if  these  five  comprehend  one  parish  independent  of  the  other  three, 
yet  they  could  not  onjoy  the  benefit  of  the  43  Eliz.  which  allows  only   four 
overseers. — Rule  absolute. 

5.     Page  v.  Clapham.  T.  T.  1751 .  K.  B.  1  Wils.  305.  S.  P.  Rax  r.  Blkv 
*©  it  will  shaw.  1  Bott.  P.  L.  300. 

lie  agtinit       A  mandamus  was  granted  to  oblige  the  old  overseer  of  the  poor  to  deliver 

•mio'      over  ^e  DO°kB  °f  tne  poorVrates  to  the  new  overseer;  for, 
.compel  *>er  ^ur-     They  are  public  books,  and£ight  to  be  delivered  over  by  one 

them  to  de  overseer  to  another,  that  all  the  parishioners^nay  have  access  to  them,  and  the 
liver  their  overseer  and  churchwarden  for  the  time  being  ought  to  have  tho  custody 
public        thereof. 

wMriTn  (&  1)  Concerning  proctors,  &c.  $c. 

*beir  wc  u    Rex  v-  Oxenden.  T.  T.  1690.  K.  B.  1  Show.  217.  263;  S.  C.  Holt,  455. 

ce«oT»*  3£*lk.  230.  Rex  v.  Leigh.  M.  T.  1671.  K.  B.  3  Mod.  332;  1  Show. 

A  manda  251 ;  3  Lev.  309;  Carth,  169. 

mu$ d.o  Motion  for  a  mandamus  to  restore  a  proctor  in  the  spiritual  courts.    The 

More  a  **  Were  of  °Pinion  ,hat  no  mandamus  lay;  that  the  King  had  two  juris- 
proetor  at  dlctl°nj»--o«i*  temporal,  another  ecclesiastical;  and  they  have  different  lawm 
Doctor'!  and  dlffe r«nt  processes,  and  they  are  judges  of  their  own  officers;  that  w  a 
Common* ;  temporal  office.     That  they  could  not  take  notice  of  what  he  is,  or  what  estate 


n.  iA  .nu  ...km;,.;An    r  .u •       .  '  °  °J  viriuo  inereoi ;  nut  me  statute  la  sueojl 

SO  VS  1 ? 4Q      H     i  *  r6'886'8  iand  «■«*«■"*  »°count.  to  magietratea,  a.  required  W 
3?;„:In  *  ;  "°,J'  b?wever'  lhat  mandiuiH*  would  lie  from  thii  court  tolt  miS 

dian*  and  overseer*  jopa*.  tlioir  accounts  in  tho  mnnner  required  by  that  ttatme.         *      ~ 
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Jurisdiction  of  him;  that  they  mako,  and  they  may  unmake  htm;  and  they  cit-   [  483  ] 
ed  Jones,  187;  19  Co.  7;  2  Rolls  Rep.   107;  and  1  Rolls  Abr.  536.     And  so 
it  was  refused  by  Holt,  G.  J.,  Eyres  and  Gregory,  Justices  (Dolben,  J.  being 
absent,)  who  were  of  the  same  opinion,  &c. 

2.  Anon.  T.  T.  1688.  K.  B.  Comb.  133. 

A  mandamus  to  restore  a  clerk  of  a  dean  and  chapter  was  dented,  for  he  Nor  to  r* 
had  nothing  to  do  with  the  public,  his  office  being  only  to  enter  leases  grant-8*1"*  Ik* 
ed,  &c;  and  it  does  not  lie  for  htm,  any  more  than  for  the  bailiff  of  a  manor,  |j^[B  "^ 
unless  there  is  an  affidavit  that  they  have  ecclesiastical  jurisdiction.  chapter; 

3.  Rex  v.  Hill.  H.  T.  1689.  K.  B.  1  Show.  253. 

Mandamas.     Return  that  he  was  not  dtbxio  modo  electus  et  praj edits  adoffi-  Nor  a  dope 
citimof  the  registrar  of  archdeacon.     Per  Holt,  C.  J.     The  registrar  conies  !J  ***!*•*•] 
in  by  patent;  and  I  wonder  how  he  comes  to  lay  in  this  writ  an  eviction;  and  • 
for  a  deputy  registrer  no  mandamus  lies:  that  is  only  at  will. 

(C  1)  Concerning  physicians,  &c.  , 

Wjddrington's  case.    T.  T.   1739.   K.  B.   1  Lev.  23.  65;   2  Show.   178. 
Rex  v.  College  or  physicians.  E.  T.  1797.  K.  B.  7  T.  R.  282. 

Motion  was  made  for  a  mandamus  to  restore  A.  to  a  fellowship  in  Christ's  Vle  for0"fjj 
College,  in  Cambridge;  which  was  opposed,  because  the  universities  have]owoftho 
conusance  of  pleas  by  their  charter,  and  the  colleges  have  their  visitors,  and  collet*  of 
therefore  no  mandamus  lies.      But  two  precedents  were  remembered  to  have  phyaiciaa*. 
been  cited  in  Dr.  Gotland's  case,  where  mandamuses  were  granted  in  a  sim- 
ilar case;  to  which  it  was  replied,  that  no  mandamus  had  been  granted  since 
those  till  within  these  ten  years.     But  Foster,  C.  J.,  said,  that  there  was  one 
about  the  end  of  Queen  Elizabeth's  reign,  or  the  beginning  of  King  James**, 
and  thereupon  the  mandamus  was  granted.     The  Court,  however,  observed, 
that  if  they  returned  matters  proper  for  themselves  to  determine,  this  Court  • 
would  send  back  the  matter  to  them  afterwards.     All  the  judges  delivered 
their  opinion  that  the  mandamus  did  not  lie  in  this  case.     And,  inasmuch  as 
the  return  contained  many  false  scandals  of  the  Doctor,  the  Court  advised  the 
Doctor  to  bring  an  action  on  the  case  for  those  as  for  a  libel;  but  they  could 
not  relieve  him  by  a  mandamus.      * 

(Dl)  Concerning  railways. 
Rex  v.  Severn  Railway.  T.  T.  1819,  K.  B.  2  B.  &  A.  646.  * 

A  railway  was  made  under  an  authority  of  act  of  parliament,  by  which  the  ^!l*rt  a 
proprietors  were  incorporated,  and  by  which  it  was  provided,  that  the  public  "^BMido 
should  have  the  beneficial  enjoyment  of  the  same.     The  company  afterwards  wider  the 
having  taken  up  the  railway,  a  mandamus  was  moved  for  to  compel  them  to   [  434  1 
reinstate  and  lay  down  the  same.     Per  Cur.     Both  upon  principle  and  au- asihority  of 
thority  we  are  of  opinion  that  the  Court  ought  to  grant  the  mandamus.     Nu-  »n  act  of 
merous  applications  are  made  to  parliament  by  speculative  individuals  to  form  p»rli«mtnt, 
these  navigable  canals  and  railways.     Great  public  benefits  are  held  out  as  i^^ario 
an  inducement  to  the  legislature  to  sanction  these  undertakings;  and  when torswereia 
their  sanction  is  obtained,  is  it  to  be  permitted  to  these  persons  to  say  that  corporated, 
they  will  do  only  that  which  is  beneficial  to  themselves,  and  disregard  entire-  and  by 
ly  the  interests  of  the  public?    It  has  been  argued  in  this  case  that  there  is  a  which  it 
specific  remedy  by  indictment,  and  that,  therefore,  we  ought  not  to  grant  a  ^.JJJJTJjL 
mandamus.     We  think,  however,  that  that  objection  ought  not  to  prevail  in 'j,^ 
this  case;    for  an  indictment  docs  not  afford  a  remedy  equally  effectual  to  should  have 
compel  the  reinstating  of  the  road,  which  is  the  purpose  to  be  answered  by  Ah©  bentfi 
the  granting  of  this  writ.     The  Court  can  only  impose  a  fine  in  case  the  cor- «al  enjoy 
poration  be  convicted  upon  an  indictment,  and  that  fine  can  be  levied  by  die-  "^nt  of  the 
tress  from  time  to  time,  and  even  then  the  corporation  may  elect  not  to  repair  J^t^y 
the  road,  and  at  all  events  considerable  delay  would  ensue.     By  mandamus,  haTingafUr 
on  the  other  hand,  the  defendant,  will  be  compelled  to  do  the  thing  required,  wards  tak 
unless  by  the  return  to  the  mandamus  they  show  a  sufficient  reason  for  not  do-  en  up  the 
ing  it;    and  if  they  show  no  such  reason,  then  a  preremptory  mandamus  l9-^j?*\j 
sues;  and  in  case  of  non-compliance,  an  attachment  may  issue  against  those  J^jjjvr1*8 
Who  disobey  the  writ.    There  being,  therefore,  no  other  remedy  equally  ef- 
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mug  might  factual  to  answer  the  purposes  required,  we  think  that  we  ought  to  grant  a 
'*"** !°  .  mandamus,  and  consequently  that  this  rule  ought  to  be  made  absolute.— Rule 
Z7*n      absolute. 

to  militate  (E  1)  Concerning  Jlecordersbips. 

end  lay  1.     Rex  v.  Wells  Corporation.  H.  T.  1675.  K.  B.  4  Burr.  1999. 

down  the  The  Court  made  tho  rule  absolute,  on  showing  cause  against  a  mandamus 
railway,  to  be  directed  to  them,  commanding  to  restore  J.  B.  Esq.,  one  of  his  majes* 
Ajnmnd*  ty's  serjeants  at  law,  to  the  rccordership,  from  whence  they  bad  removed  him. 
mitt  *ill  2-  Rkx  v  thb  Corporation  op  York.  T\  T.  1792.  K.  B.  4  T.  R.  699. 
atora era  Motion  for  a  mandamus  to  the  mayor,  &c.  of  York,  to  put  the  corporate 
tonler.  ***!  to  the  certificate  of  the  election  of  the  recorder  on  an  affidavit  that  he 
had  the  majority  of  legal  votes.  It  was  stated  that  the  ether  candidate  had 
A  notion  ,  the  majority  at  the  election,  and  that  the  corporation  bad  already  certified  his 
for  a  man  election.  The  Court  said  tho  present  application  was  a  matter  of  course  like 
'*"""  lo  a  motion,  to  swear  in  a  corporator,  for  that  the  writ  only  required  the  corpo- 
wrmteM«r rot'OD  *°  do  the  act,  or  to  show  cause  why  they  do  it  not,  and  that  all  ijie 
to  the  car  arguments  that  could  be  urged  in  favour,  might  be  pressed  on  the  return  of 
tiffieata  of  the  mandamus  in  a  much  more  solemn  manner  than  in  the  present  form, 
the  election  to  tha  offiea  of  recorder,  i*  a  motion  of  coarse. 

[  485  J  (F  1)  Concerning  schoolmasters. 

Amanda  Anon.  Lofft.  148. 

mu*  liaa  to     |(  wafl  resolved  that  a  mandamus  lies  to  restore  a  man  to  the  office  of 
2JjJ"atht  schoolmaster. 

offleeof  (GO  Concerning  ships. 

echoolmas  Rax  v.  Liverpool  collectors  op  customs.  M.  T.  1813.  K.  B.  2  M.  &  S. 
tar.  223. 

A  manda       Motion  for  a  mandamus  to  the  defendants  commanding  them  to  grant  a  cer- 

"•*•  wiM    tificate  of  registry,  pursuant  to  stat.  34  Geo.  3.  c.  68.  to  R.  G.  and  seven 

•tha  officers  otner  owners  of  a  vessel  or  flat  called  the  "  Supply."    In  January,  1801,  the 

of  cutoina  vessel  was  duly  registered  at  Liverpool,  in  the  names  of  S.  A.  merchant,  T. 

to  register  P.  morchant,  and  J.  P.  merchant,  as  owners  on  the  5th  of  April,  1806,    A 

e  ship  trans  gold  and  transferred  his  share  to  P. ,  and  the  transfer  was  indorsed  on  the  cer- 

^•rrod  *y    tificate  of  the  registry  to  T.  and  J.  P.  merchants  at  Liverpool,  and  entered  at 

VoVoHwo ^e  customs  at  Liverpool.     Afterwards  J.  P.  died;  and  G.,  and  seven  others, 

«art0WMrB  agreed  with  T.  P  ,  as  the  surviving  partner,  for  the  purchase  of  the  vessel; 

jnerchants  and,  on  the  16th  of  March,  1812,  the  vessel,  by  bill  of  sale  in  writing,  reci- 

oathe        ting  the  certificate  of  registry  and  indorsement  thereon,  was  conveyed  by  T, 

greand  that  p.  as  surviving  partner  to  G.  and  the  seven  others  who  paid  the  purchase 

^ors#of^L  monev»  n°d  an  indorsement  of  such  transfer  was  made  by  P.  upon  the  certifi- 

<deeeaaed     cate  °^  registry.     G.  applied  to  the  collector  and  comptroller  to  register  this 

pert  owner  transfer,  which  they  refused  to  do,  upon  the  ground  that  tho  executors  of  J. 

oagbt  to      P.  bad  not  joined  in  it..     Per  Cur.     The  officers  of  the  customs  have  a  right 

he vo joined  to  see  that  the  property  is  legally  in  the  person  applying  for  the  registry. 

w  the  trass  These  persons  apply  as  purchasers  from  the  survivor,  who,  as  such,  was  not 

ar*  entitled  to  make  the  transfer;  for  there  is  no  survivorship  in  this  case,  but  the 

share  of  the  deceased  partner  goes  to  his  representatives. — Rule  absolute. 

(H  1)  Concerning  surgeons. 

A  manda  Anon-  M-  T-  1702'  K-  B*  7  Mod-  l  ,8'  S-  C-  Comb.  41. 

mu$  does  -A  mandamus  was  moved  for  to  swear  in  a  surgeon  to  an  hospital. 

not  lie  to  Holt,  C.   J.,  said  it  could  not  be,  for  he  was  but  a  private  servant;   and  it 

ewear  in  a  was  agreed  that  a  mandamus  had  gone  to  swear  a  soxton. 

eargeon;  (j  jj  Concerning  trading  corporations 

1.  Rex  v.  London  Assurance  Company.  E.  T.  1821.  K.  B.  1  D.  St  R.  510; 
bemn°a£  C.  5  B.  &  A.  899.     Rex  v.  Bank  of  England.  M.  T.  1319.  K.  B.  2  S. 
company  B.  &  A.  620;  and  ante,  vol.  3.  p.  410.    Rex  v.  Bank  of  England,  an- 
te transfer  te,  vol.  3.  p.  399. 
aheree  ataa  Rule  nisi  for  a  mandamus  to  the  defendants,  requiring  them  to  permit  a 

*  Nor  to  tha  commissioners  of  customs  to  grant  the  ship's  registry  do  novo,  in  a  eaae 
where)  they  aro  not  expressly  ordered  to  do  so  by  tho  statute;  Rex  v.  Commissioners  of  Cut> 
Jo!**,  Ab.  Ship.  54. 
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transfer  to  the  assignees  of  Timbre!!,  a  bankrupt,  of  eighty  shares  of  the  capt-  [  486  1 
tal  stock  of  the  corporation  then  standing  in  their  hooks  in  the  bankrupt's  •"»!  "»»«• 
name.     The  affidavits  stated  that  a  commission  issued  against  T.,  who  was  J?J[?  *La 
then  in  partnership  with  two  other  persons,  dated  8th  February,  1821,  under  inl0  ln* 
which  he  was  declared  a  bankrupt;  he  held  in  his  owu  right  eighty  shares  in  mamet  of 
the  London  Assurance  Corporation,  by  virtue  of  which  he  was  a  director.       the  iMign  J 

Per  Cur.  We  are  not  aware  of  any  instance  of  a  mandamus  like  the  pres-*««; 
ent  having  ever  been  granted ;  and  if  we  were  to  grant  this,  we  should  be  cal- 
led upon  to  interfere  in  all  eases  of  dispute  between  the  members  of  private 
corporations.  This  company,  although  carried  on  under  a  royal  charter,  is  a 
mere  private  partnership.  But  the  writ  of  mandamus  is  a  high  prerogative 
writ,  and  is  confined  to  cases  of  a  public  nature.  The  rule  therefore  must  be 
refused. — Rule  refused. 

2.     Rex  v.  Erle.  T.  T.  1761.  K.  B,  2.  Burr.  1197. 
Oh  showing  cause  against  granting  a  mandamus  to  the  defendant,  treasurer  ^or t0  a    - 
of  the  county  of  Dorset,  requiring  him,  as  treasurer  of  the  said  county,  to  re- B  fl0M|-  t» 
imburse  and  pay  to  R.  B.,  and  £.  A.,  late  constables  of  the  borough  of  Shaf-  reimbnrso 
ton,  otherwise  Shaftesbury,  in  the  said  county  of  Dorset,  the  several  sums  of  constable* 
money  (mentioned  in  the  paper  writing  annexed  to  the  affidavit  of  the  said  R.  who  hava 
B.  and  another)  expended  V»y  them  in  conveying  and  maintaining  several  e*Pcnded 
rogues,  vagabonds,  and  other  idle  and  disorderly  persons,  according  to  an  of-^nwimt 
der  made  at  the  general  quarter  sessions  of  the  peace  holden  at  Shaftesbury  r0gnea,  v» 
on  the  10th  day  of  July,  1744,  in  pursuance  of  an  act  of  parliament  made  17  aboocU.and 
Gee.  2.,  entitled, "  An  Act  to  amend  and  make  more  effectual  the  Laws  rela-  disorderly 
ting  to  Rogues,  Vagabonds,  and  other  idle  disorderly  Persons,  and  to  Houses  Pftr§on-»* 
of  Correction."      It  was  insisted,  that  the  sessions  have  a  jurisdiction  to  ex- 
amine into  the  accounts  of  the  constables;  whereas  these  are  only  allowed  by 
a  single  justice.     Lord  Mansfield.     They  are  obliged  by  the  act  to  apply  to 
to  the  quarter  sessions,   and  the  surplus  only  is  to  be  paid  over;  which  shews 
that  the  sessions  have  a  jurisdiction  to  make  deductions. 

(J  1)  Treasurer  of  a  county,  §*c. 
Bex  v.  Bristow.  H.  T.  1795.  K.  B.  6  T.  R.  168.     S.-P.  Rex  v.  Surrey 
E.  T.   1819.  K.B.   1  Chit.  Rep.  650;  and  see  Rex  v.  Johnson.  M.  T. 
1818.  K.  B.  1  M.  &  8.515/ 
Application  to  the  Court  to  grant  a  mandamus  to  a  ministerial  officer,  the  N       ..f 
treasurer  of  a  county,  to  obey  an  order  of  the  Court  of  Quarter  Sessions.     It  Jhe'coirt 
was  said,  that  the  Court  will  never  grant  this  writ  where  there  is  any  other  grant  a 
specific  remedy;,  and  here,  if  the  treasurer  has  done  wrong  in  disobeying  the  manda 
order,  he  may  be  prosecuted  in  the  ordinary  mode  of  indictment.      Besides,  *"««  to  a 
the  Court  ougut  not  to  lend  their  aid  to  a  case  of  this  description,  but  leave  "JJ.nl*toril*. 
the  parties  to  their  ordinary  remedy.  aTKe!» 

Per  Cur.    It  has  often  been  said  by  Lord  Mansfield,  that  a  mandamus  was  orer  Gf  a 
a  beneficial  writ,  and  the  best  method  of  preserving  it  was  to  be  sparing  in  the  county,  to 
use  of  it.     That  caution  cannot  be  more  properly  applied  to  any  case  than  the  obey  an  or 
present,  though  there  does  not  appear  to  bo  any  great  difficulty  m  it.     This  ds*  of  jhe 
Court  have  no  difficulty,  upon  a  proper  case  laid  before  them,  in  granting  a  ^^lutm- 
mandamus  to  justices  to  make  an  order,  when  they  refuse  to  do  their  duty.  Jj00f> 
But  it  would  be  descending  too  low  to  grant  a  mandamus  to  inferior  officers   j  437  1 
to  obey  that  order;  we  might  as  weli  issue  such  a  writ  to  a  constable,  or  other 
ministerial  officer,  to  compel  him  to  execute  a  warrant  directed  to  him,  as  to 
grant  this  application  to  the  treasurer  to  obey  the  order  in  question.      The  A  *  ^    * 
prosecutors  must  pursue  the  ordinary  remedy  in  this  case  by  an  indictment. —  [becomlnin 
Rule  discharged.  .ionen  of 

(K  I)  Concerning  taxes,  rates,  duties,  Sec.  taxes  to  re 

1.  In  be  Wootton.  T.  T.  1818.  Ex.  6  Price,  103.  aT£the 

.    An  order  had  been  made  against  the  commissioners  for  executing  the  acts11"1*   i*0** 
relating  to  taxes,  on  a  rule  for  a  mandamus  to  show  cause  why  they  should  "J^  ma^ 
not  proceed  to  make  a  re-assessment  for  the  insupers  set  on  the  inhabitants  of  by  tha  coL 
the  parish  of  Wootton,  and  to  raise  and  pay  the  several  sums  to  his  Majesty  lacior; 
in  discharge- thereof,  according  to  the  powers  and  directions  of  the  several 
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statutes,  38  Geo.  3.  c.  5.  a.  18.  (land  tax),  43  Goo.  3.  c.  18.  a.  56.-  (as* 
tested  taxes),  46  Geo.  3.  c.  65.  a.  189.  (property  duty)-,  and  that  service 
of  the  order  on  the  clerk  to  the  commissioners  might  be  deemed  good  service 
on  them  respectively.  The  motion  was  made  on  an  affidavit,  stating,  that  if 
appeared^  from  the  accounts  of  the  Receiver-General  for  Bedfordshire  and  the 
records  of  this  court,  that  the  in  super  process  of  datringa*  having  been  re- 
turned against  the  collector,  and  his  effects  having  been  taken  and  applied  tn 
discharge  of  his  arrears,  and  he  himself  in  prison  for  the  deficiency,  process 
had  issued  against  the  inhabitants  of  Wootton,  for  his  default  and  failure,  and* 
that  issues  had  been  distrained  on  them  on  account  of  the  said  deficiency, 
which  remained  to  be  raised  by  re-assessment;  that  the  acting  commissioners 
had  been  called  en,  and  supplied  with  instructions,  by  the  commissioners  for 
the  affairs  of  taxes,  to  proceed  to  make  re-assessments  in  pursuance  of  the  acts, 
but  that  they  had  declined  to  do  so,  giving  as  a  reason  that  they  did  not  con- 
eider  themselves  safe  in  making  a  re-assessment  without  an  indemity.  The 
words  of  the  act  (38  Geo.  3.)  are  quite  large  enough  to  impose  this  duty  on 
the  commissioners.  The  deficiency  arose  from  the  neglect  of  the  collector. 
It  is  the  duty  of  the  officer  and  the  inhabitants  to  take  care  that  the  money 

Said  for  taxes  finds  its  way  into  the  treasury.     We,  therefore,  make  the— r 
tule  absolute. 

2.  Rbxv.  Commissioners  of  Excise.  E.  T.  1788.  K.  B.  ST.  R.  381. 
Or  of  Ex        Rule  to  show  cause  why  a  mandamus  should  not  be  directed  to  the  Com* 
*M  if  *     missioners  of  Excise,  commanding  them  to  grant  a  permit  to  P.  for  the  re- 

hITvi  kL"  mova!  of  *ix  R'P68 of  wine  from  the  vaul(8  of  P'  to  the  vaulls  of  Messrs.  J, 

forotho      and  L-  B-     «r  CfW'     This  is  not  a .questw>n  whether  P.  has  incurred  a  for- 

Coart;        feiture,  but  whether  he  is  in  such  a  situation  as  that  the  Court  ought  to  grant 

{  488  J  tbie  mandamus.     Now  on  an  application  for  a  mandamus  is  an  application  to 

the  discretion  of  the  Court.     A  mandamus  is  a  prerogative  writ,  and  is  not  a 

writ  of  right;  therefore,  the  Court  ought  not  to  grant  a  mandamus  to  the 

Commissioners  of  Excise,  unless  they  see  that  the  officer  has  done  wrong  in 

refusing  the  permit. 

3,  Rexv.  Commissioners  of  Sewers.  E.  T.  1823.  K.  B.  2D.  Sf  It.  700; 
Or,  to  esm  S.  C.   1  B.  Sf  C.  477. 

niwioaeri  The  owner  of  marsh  land  was  bound  by  the  custom  of  a  sewage  level  to 
of  tewere;  repair  the  sea  walls  fronting  his  own*estate%  and  by  an  extraordinary  flood  tide 
the  wall  was  damaged .  The  Court  refused  a  mandamus  to  the  Commission- 
ers of  Sewers  to  reimburse  him  for  the  expence  of  the  repairs,  it  appearing 
affidavit  that  the  wall  had  been  previously  presented  for  irrepair,  and  out  of 
repair  at  the  time  the  accident  happened. 

(L  1 )  Concerning  the  universities. 
1.  Rexv.  Blond.  M.  T.  1740.  K.  B.  7  Mod.  355.  Rexv.  Justices  or 

Surrey.  T.  T.  1660.  K.  B.  2  Show.  74.  n. 
A  manda  Qn  n,^  {0  ,how  couse  why  a  mandamus  should  not  issue  to  Dr.  B.  provost 
the  'prerat  of  Eton  Co"eS€> to  affix  tne  college  seal  to  the  presentation  of  one  P.  to  a 
of  acotleJe  college-living,  being  nominated  thereto  by  a  majority  of  the  fellows;  the  pro* 
to  compel  vost  and  one  fellow  being  for  anothor  person;  the  provost  insisted,  that  he  had 
Km  to  affix  a  negative  upon  the  fellows,  and  therefore  without  his  consent,  a  majority  of 
the  collet*  the  fellows  could  not  nominate  any  one.  But  the  principal  question  now  wasf 
*°*  '  whether  a  mandamus  could  be  properly  issued  in  this  case. 

Lee,  C.  J.  Here  has  been  at  least  the  appearance  of  an  election',  and 
there  are  many  questions  that  will  arise  upon  the  statute  of  the  college,  and  also 
upon  the  statute  33  Hen.  8.,  whether  that  takes  away  a  negative  in  all  cases? 
aud,  therefore,  there  is  a  verv  good  reason  for  the  Court's  interposing  and 
granting  the  mandamus.  In  the  case  of  St.  John's  College,  see  4  Mod.  341. 
it  was  said  by  Holt,  that  if  there  is  a  visi  tor,  the  Court  will  not  interpose  in  a 
case  where  the  local  statutes  of  the  college  are  only  in  dispute.  But  when" 
the  public  laws  of  the  kingdom  are  disobeyed,  they  will  always  take  notice  of 
it,  and  grant  the  mandamus,  th.  B.  will  have  the  same  benefit  and  advan- 
tage in  controverting  this  matter  upon  the  return-  of  this  writ  as  he  has  now* 
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t  done*  tee  any  difference  between  this  and  the  Bishop  of  Salisbury's  ,, 
see  S  Burr.  1265;  1  Black.  Rep.  352.  552\  Cowp.  378.  Where  the  Court 
said,  thai  if  any  right  was  shown,  they  would  grant  the  mandamus,  and  have 
a  return  made,  without  determining^  e  matter  of  right,  whether  a  peremptory 
mandamus  will  lie  or  not,  whi^Tt  shall  not  do  now;  but  I  think  a  mande* 
ofa  sought  to  go. 

4.  Rex  v.  WfxmuM.  H.  T.  1776.  K.  B.  Cowp.  377.  f  489  f 

Motion  for  a  mandamus  to  compel  the  warden  of  W.  College  to  affix  the  Or  to  com* 
oemmoel  JeMl  of  the  college  to  an  answer  of  the  fellows,  #c.  in  the  Chancery,  P*!  **•  *J* 
contrary  to  his  own  separate  answer  put  in.      It  was  said,  where  there  jJj^JJ™* 
is  no  other  legal  specific  remedy  to  attain  the  end  of  justice,  the  course  must  „*,*  i6aj  ^ 
be  by  mandamus,  which  is  a  prerogative  writ,  and  the  very  form  of  it  show*  aa  answer 
its  object  is  to  prevent  a  defect  of  justice.  pi  Ctaee? 

Per  Cur.  I*  it  new  in  principle  to  apply  for  a  mandamus  to  have  a  corpo-rJ» 
ration  seal  out  to  an  instrument?  Certainly  not.  The  case  of  the  Lord  High 
Steward  or  the  University  of  Cambridge  is  an  authority  upon  the  subject. 
Here,  the  application  is  for  a  mandamus  to  compel  the  warden  to  put  the  seal 
to  an  answer*  If  the  parties  have  a  right,  we  shall  stop  all  proceedings  by 
refusing  it,  for  the  Court  of  Chancery  cannot  proceed  without  the  seal  is  put. 
3,  Rax  v.  Cambridge  University.  E.  T.  1765.  K.  B.  3  Burr.  1647;  & 

C.  1  Wm.  Bl.  547. 

It  was  moved  for  a  mandamus  to  the  keeper  of  the  seal  of  the  University  ^ketnlf  rf 
Cambridge  to  set  the  common  seal  of  the  university  to  an  appointment  of  i&v  cos* 
Philip,  Earl  of  Hardwick,  to  the  high  stewardship,  in  the  room  of  his  father, mon—X  of 
deceased,  upon  affidavits,  thai  by  the  custom  of  the  university,  the  election  the  ■aiveist 
must  be  made  by  a  majority  of  the  voters  in  both  the  Regent  and  Non-Regent  *J » 
Houses;  that  the  Earls  of  Sandwich  and  Hardwicke  were  competitors;  and 
that  the  Earl  of  Hardwicke  had  a  clear  majority  of  103  to  101  in  the  NottV 
Regent  House;  and  afterwards  was  proposed  to  the  Regent  House  (after  rec- 
tifying a  small  mistake  between  the  two  proctors,  who  were  scurtators  there)* 
the  number  of  placets  and  wm-flattt*  to  Lord  Hardwick's  grace  appeared  to' 
be  equal,  viz.  106  each;  that  after  some  altercation,  the  Vice-Chancellor 
dissolved  the  congregation,  and  afterwards  it  was  discovered  that  Mr*  T.  P., 
who,  by  his  standing,  ought  to  have  voted  among  the  Non-Regents,  vote* 
among  Regents  as  nwplacet;  which  vote  being  subtracted,  there  was  a'  &MK 
jorifty  of  one  in  favour  of  LonJ  Hardwicke. 

Lord  Mansfield  diected  the  rule  to  show  cause  why  a  mandamu*  should  not 
issue  to  the  Vice-Chancellor  to  hold  a  congregation  to  receive  the  declaration 
of  the  proctor  in  respect  to  the  majority  of  the  proctors,  to  declare  how  tho 
majority  stood,  and  to  the  keepers  of  the  sea!  to  affix  it  to  Lord  Hardwicke'* 
nomination*,  and  that  notice  be  given  thereof  to  the  university  and  Mr.  T.  P. 
After  many  enlargements  of  the  rule  Willmot,  Yates,  and  Aston,  Justices, 
were  of  the  same  opinion.  Accordingly,  the  mandamu$  went  and  was)  obeyed. 
4.  Rax  v.   8r.  John'*  College  Cambridge.  M.  T.  1692.  K.  S.  6  Mod, 

233.  /. 

By  the  statute  of  Will.  &  Mary,  c.  8.,  made  for  the  abrogating  of  the  J^taJor4 
oeths  of  allegiance  and  supremacy,  and  appointing  other  oaths,  it  is  enacted1,  a  coita*** 
"  that  if  atty  governor,  head,  or  fellow  of  any  college  or  hall,  in  either  of  the  eenpei 
universities,  shall  neglect  or  refuse  to  take  the  oaths  thereby  appointed  for  six  him  to  take 
months  after  the  first  day  of  August,  and  before  such  person  or  persons  as  by  *•  •fj^jj 
any  act  or  acts  are  authorised  and  empowered  to  render  the  abrogated  oaths,  £■ JJJJJ| 
fee,  that  then  the  government  or  fellowship  of  every  person  so  neglecting  or  bJ[|J^ 
refusing  shall  be  void."    The  abrogated  oaths  were  enjoined  by  the  statute  of  w.  J»M.«. 
25  Car.  2.  c.  2.  to  be  taken  by  all  persons  in  office,  either  in  the  Court  off; 
Chancery  or  King's  Bench,  or  at  the  quarter  sessions  for  the  county  where  [  4M  \. 
he  or  they  shall  inhabit.     Several  fellows  of  St.  John's  College  in  Cambridge, 
had  not  taken  the  oaths  pursuant  to  the  statute  of  1  W .  &  M.,  and  thereup- 
on a  mandamus  issued  out  of  this  court,  directed  to  Humphrey  Gower,  who 
wen  head  of  the  said  college,  and  to  the  fellows  and  masters  there,  setting: 
VOL.  XII.  44 
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forth  thfc  mM  ut,  and  that  such  fellows  had  not  taken  the  oatha,  and  titet  m 


__  ref- 

erence  to  that  of  7  jfac.  c.  6;  the  one  appoints  the  oaths  to  be  taken  before 
fuch  persons,  who  by  any  act  were  authorized  to  tender  the  oaths  of  allegi- 
ance now  abrogated;  and  by  the  other,  the  fellows  of  colleges  quatenvs  are 
obliged  to  take  them  in  the  open  hall  before  the  president;  and,  therefore,  the 
members  must,  and  ought,  to  take  notice  of  such  public  acts  done  in  their 
college.  This  cannot  be  taken  to  be  a  peremptory  writ,  because  it  sets  forth 
the  fact  ttciii1  tn/amomtir,  which  words  must  go  to  the  whole,  and  such  con* 
struction  must  be  made  when  the  writ  is  grounded  upon  a  suggestion,  as  this 
is;  but  when  upon  a  judgment,  it  is  otherwise. 

5.  Rax  v.  Bishop  of  Elt.  H.  T.  1794.  K.  B.5T.  R  475;  S.  C*  Rex  v. 
Bishop  of  Lincoln.  £.  T.  1788.  K.  B.  2  Id.  338. 
On  f avb't     On  a  mandamm.    It  appeared  from  the  affidavit  of  Mr.  F.  that  in  April1 
or  of  a  eol  hurt  De  was  removed  from  his  college,  by  a  sentence  of  the  master  and  fellows, 
Jj-  rtf?#  on  a  charge  of  having  written  a  seditious  pamphlet;  that  the  defendant  appeal- 
torirtorT  ed  •gain*  *««  sentence  of  the  Bishop  of  E.,  as  visitor,  on  the  grounds  that 
al  powon   no  exceptionable  passages  in  the  pamphlet  had  been  produced;  that  no  laws  of 
by  rocoiv    the  college,  against  which  the   appellant  had  offended,  were  pointed  out;  that 
»f  *!**     #the  appellant  had  no  opportunity  of  vindicating  himself;  that  there  was  not  a 
*•*"?  "J*  majority  of  all  the  fellows  of  the  college  concurring  in  the  sentence  as  the 
2CU  Wu?  statutes  required,  and  that  the  punishment  was  not  statutable.     That,  in  ana- 
gram a       *er  to  this  appeal,  the  master  and  five  of  the  fellows  asserted  to  the  visitor,- 
mmnda      that  tbtry  had  examined  evidence  relating  to  the   publishing  of  the  pamphlet, 
**«■;         by  which  they  were  convinced  that  Mr.  F.  was  the  appellant,  had  three  dis- 
tinct opportunities  given  him  to  defend  himself,  and  that  the  sentence  which 
tbey  bad  taken  upon  themselves  to  inflict  was  virtually  passed  by  a  majority 
of  the  fellows.     That  to  this  answer  the  defendant  replyed  that  the  ev- 
idence was  false;  that  with  respect  to  the  opportunities  offered  to  him-  of 
making  a  defence,  the  master  and  five  fellows  had  misrepresented  the  case)  to- 
the4  visitor,  and  that  three  other  fellows  had  protested  against  the  sentence,  on 
Ibis  ground,  that  Mr.  F.  had  not  an  opportunity  of  answering  the  charge. 
That  upon  the  appeal  made  to  the  visitor,  the  answer  of  the  master  and  the 
five  fellows,  and  the  reply  of  the  appellant,  the  visitor  without  reference  to  any 
of  the  statutes  of  the  college,  without  noticing  the  allegations  ofthe  appellant, 
1  491  ]  or  the  want  of  proof  on  the  part  ofthe  master  and  five  fellows,  without  speci- 
fy ing  any  reasons  agreeable  to  the  constant  practice  of  former  visitors  for  his 
concurrence  in  the  sentence  of  the  master  and  fellows;  in  short,  with  a  simple 
decleration  that  be  had  duly  deliberated  upon  these  things,  determined  in  these 
words:  "  I  dismiss  the  said  appeal,  and  affirm  the  sentence  of  amotion." 

Per  Cur.    The  whole  turns  on  the  equivocal  use  of  the  word   "  heard.'* 
The  appellttnt  thought  he  had  a  right  to  be  heard  personally  before  the  visitor, 
and  that  the  bishop  ought  not  to  have  decided  without  hearing  parol  evidence; 
but  that  is  not  the  course  of  proceeding  on- these  appeals;  here  the  appellant 
states  that  he  had  appealed;  that  the  college  sent  their  answer  to  the  bishop, 
and  that  he  (the  appellant)  replyed  to  it;  then  the  bishop  did  hear  the  appeal 
in  the  way  in  which  such  appeals  are  usually  heard. — Rule  absolute. 
6.  Rax  v.  Gregory.  E.  T.  1791.  K.  B.  4  T.  R.  240. 
?  to  kJ'        Upon  a  rule  to  show  cause  why  an-jnformation  in  nature  of  quo  warranto 
of^oderf  8no.°^  not  De  exhibited  against  the  defendant,  to  show  by  what  authority  he 
tloa  to  ava  c^me^  to  be  follow  of  Trinity-Hall,  in  Cambridge.     The  case  appeared  to 
east  fallow  be,  that  the  defendant  had  been  elected  by  a  majority  of  the  fellows;  bur  the 
ship.  election  had  been  made  on  a  different  day  from  that  which  the  master  had  ap- 

pointed, who  claimed  a  right  by  the  statute  of  the  college  of  appointing  a  day 
for  the  election,  and  presiding  thereat,  if  he  pleased.  Per  Cwr  The  stat  2 
Geo*  2.  a.  29.  is  here  very  material;  for  as  this  Court  did  not  exercise  the 
ordwary  visitatorial  power,  that  act  made  Ifee  King  visitor  of  Manchester  Col- 
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lege;  but  if  any  question  concerning  the  election  interest  arose,  the  net 
the  decision  of  it  in  this  Court.  This  being  clear  as  to  the  right  of  this  Court 
to  interfere,  how  is  this  mode  to  be  applied?  The  charge  of  the  judge  does 
not  change  the  test  by  which  it  must  be  determined;  which  is  by  the  statute  of 
the  college.  As  to  this  mode  by  information,  the  objection  to  it  is  strong,  that 
no  such  information  can  be  filed  here  under  the  stat.  9  Anne,  and  that  all  other 
informations  ought  to  be  filed  by  the  Attorney-General;  but  those  informations 
.  did  exist  before  the  statute  of  Anne.  Every  college  is  a  corporation  in  itself, 
and  altogether  they  form  one  corporation  in  the  university  in  gross.  There  is 
a  case,  where  it  is  said,  that  the  visitor  of  the  university  at  large  is  the  Arch- 
bishop of  Canterbury ;  yet  if  a  person  show  here  a  grievance  which  wants  to  be 
remedied,  thisy Court  will  find  a  remedy;  a  mandamus  or  an  action  brought  by 
a  fellow  appointed  by  the  master  in  right  of  a  lapse  might  have  answered  the 
same  purpose;  but  upon  the  merits  we  have  not  a  shadow  of  doubt. 
7.  Rex  v.  Alsop.  M.  T.  1760.  K.  B.  2  Show.  170.  Afpleford's  case.  B.  T.    I  49*  ] 

1681.  K.  B.  1  Mod.  82,  82.     Rex  v.  New  College.  M.  T.   1671.  K. 

B.SLer.  14.    Parkisson's  case.  3  Mod.  265;  Holt,  149;  Comb.  143;   . 

Carth.  92.  168;  1  Show.  75.  S.  P.  Phillips  v.  Bury.  T.   T.   1684.  K, 

B.  4  Mod.  122;   10  Id.  50.   Wiodrington's  case.  H.  T.  1687.  K.  B. 

T.  Raym.  31.     Rex  v.  St.  John's  College.  4  Mod.  236.    Scd  vide 

Res:  v.  St.  John's  College,  Oxford,  H.  T.    1671.    K.  B.    Comb. 

238,  239. 
Mandamus  to  swear  one  fellow  of  All  Soul's  College,  Oxford.     To  which  *ot  *°t  to 
Ibey  return  that  the  archbishop  is  their  visitor,  and  they  were  all  subject  to  his  J^Ji,t  J?Jj* 
orders,  and  that,  &c     Per  Cur.     It  seems  that  the  visitor  has  an  entire  power,  0*  *J^||«£# 
and  there  can  be  no  appeal  from  him.     The  cases  are  strong,  that  the  visitor  that  ha*  a 
has  power,  as  such,  to  determine  those  matters  that  belong  to  the  college;  visitor;' 
and  it  is  almost  an  arbitrary  power:  we  cannot  interpose. — Rule  refused. 
B.  Rex  r.  Gower.  T.  T.  1694.  K.  B.  3  Salk.  230.  S.  P.  Rex  v.  St.  John's 
College.  T.  T.  1693.  K.  B.  Comb.  279;  Skiri.  546. 
A  special  mandamus  was  directed  to  Dr.  G.,  fee.  reciting  that  such  parttcu-Or  to  re 
lar  fellows  of  his  college  had  not  taken  the  oaths,  so  that  their  fellowships  J"0™  *  M 
were  void  by  the  stat.  1  Wil.  3.,  and  required  him  to  turn  out  and  to  place low; 
new  fellows  in  their,  room.     To  which  it  was  returned,  that  there  are  several 
statutes,  one  of  which  was,  that  no  one  shall  lose  his  freehold,  without  beimj, 
heard  and  admitted  to  answer  the  charge;  and  that  the  persons  named  in  this 
mandamus  were  duly  elected,  $c.;  and  that  non  constant)  o/c.  but  that  they 
had  taken  the  oaths.     Per  Cwr.     As  to  this  last  part  of  the  return,  it  is  ill, 
because  the  oaths  are  to  be  taken  before  the  master  and  fellows;  but  the 
chief  question  was,  whether  a  mandamus  would  lie  in  this  case  and  in  this 
manaer;  and  the  Court  inclined,  that  it  would  not,  because  the  fellows  who 
are  to  be  turned  out  are  no  parties  to  this  writ,  so  that  they  would  be  displaced 
without  being  heard  and  without  answer;  and  this  differs  from  the  common  Qrtot# 
cases  of  mandamus,  which  are  usually  to  restore  men  to  their  rights,  and  are^u,  a*  p, 
directed  to  them  by  whom  the  injury  is  done;  and,  though  it  may  happen  that  non  ogaiaot 
even  in  such  case  a  man  may  be  turned  out  of  his  place,  yet  that  is  collateral  whom  a 

and  not  by  command  of  the  writ.  Unbhmoat 

9.  Rex  v.  University  op  Cambridge.  H.  T.  1794.  K.  B.  6  T.  R.  80.      ^  fcifi| 
It  was  resolved  that  a  mandamus  does  not  lie  to  restore  a  person  against  ponou 
whom  a  sentence  of  banishment  has  been  pronounced.  cod; 

10.  Rex  v.  St.  Catharine^  Docxs.  E.  T.  1791.  K.  B.  6  T.  R.  233.        T  493  J 
Rule,  calling  upon  the  defendants  to  show  cause  why  a  mandamus  should  Or  whqre* 
not  issue,  commanding  them  to  declare  the  fellowship  of  the  Rev.  J.  ^•JjJI^JIJi 
vacant,  and  to  proceed  to  the  election  of  another  fellow.  cloomooy 

Per  Cur.     Having  observed  the  anxiety  of  the  parties  to  have  this  question  wry  |ay 
decided,  we  think  it  is  better  to  give  our  opinion  now,  having  maturely  weigh-  foundation 
ed  all  the  authorities.     The  principle  on  which  Lord  Manafield  proceeded  m  ™ffg* 
*  Nor  to  a  visitor  to  compel  another  to  oxecato  sseatcnoa  cf  too  visitor!  And.  176.  F 
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psiatsd  the  cess  of  the  King  v.  Gregory,  and  which  may  not  ho  brought  ksatonerfy 
*«•  **•  u  "*°  eafles  °^  ^  J"nd' ww' a  wistl  to  adaPt  lne  admmietration  ofjnsUte  4*  the 
iutioB  d«  COB?^a*nce  °^  tne  Ptrtfcs;  not,  indeed,  bo  as  to  contrail  the  law,  hmt  an  * 
>Tolvaf  apoo  &***&*  **  doubtful  cases,  and  on  untrodden  ground.  Lord  Coke  also  mint  kins 
the  king,  the  argument  ab  inconvenienli,  as  a  powerful  argument  in  such  cases  to  show 
what  the  law  is.  That  it  is  extremely  convenient  that  all  disputes  of  this  kind 
should  be  decided  in  joro  domestico  cannot  be  doubted;  and  if  that  argument 
were  entitled  to  much  weight  in  St.  John's  College  v.  Todington,  it  certainly 
merits  the  same  attention  in  this  case.  The  right  now  claimed  cannot  be  sejd 
Jo  escheat,  but  reverts  to  the  donor,  as  an  escheat.  There  are  several  kinds 
.of  property  which  belong  to  the  king  when  there  is  no  other  person  to  take 
4hem,  as  in  the  instance  of  all  goods,  of  which  no  owner  is  to  be  found.  What 
is  said  by  Lord  Holt  in  12  Mod.  seems  decisive  of  this  question;  for,  though 
it  is  only  called  his  private  opinion,  yet,  as  it  was  formed  by  him  on  a  sqbieet 
which  he  had  so  thoroughly  considered,  and  as  the  general  convenience  of  the 
/sase  coincides  with  it,  it  is  entitled  to  our  best  consideration;  therefore,  with 
«o  decided  authority  or  general  principle  of  law,  against  us;  but  with  the  con* 
venieace  of  the  case  and  general  principles  of  law  in  our  favour,  we  shall  do 
more  subntancial  justice  to  the  parties  in  this  particular  case,  and  to  the  public 
in  general,  by  refusing  to  grant  this  writ  of  mandamus,  and  by  referring  this 
Question  to  the  Lord  Chancellor,  than  by  entertaining  jurisdiction  over  iL — 
juile  discharged. 

1 1 .  Rex  v.  Bishop  of  Elt.  £.  T.  1788.  K.  B.  2  T.  R.  290.  345. 
•*  to  a  vh     Rule  to  show  canse  why  a  mandamus  should  not  issue  directed  to  the  bishop, 
vT*'    hu*  co,mnand'nS  him  to  appoint  one  of  two  persons,  namely,  the  Rev.  6.  B.  saw 
It  toting'  *^e  **ev*  ^'  ®''  e'ecte(^>  nominated,  and  presented  to  htm  by  the  fellows  of 

.vodtr  ark!  Peterhouse  College,  Cambridge,  to  be  master  of  the  said  College.    It  

.tonal  sb     agreed  by  the  counsel  on  both  sides,  that  the  bishop  and  the  prosecutor  i~ 
*hority;      acquiesce  in  the  opinion  of  the  Court  on  the  argument  of  the  rule  to 

.cause.  Per  Cur.  Is  this  a  case  in  which  a  mandamus  ought  to  be  granted? 
It  is  objected,  that  a  mandamus  ought  not  to  go  to  a  visitor.  We  have  often; 
considered  the  serious  consequences  which  would  follow  from  granting  asses* 
darnus  to  a  visitor.  This  Court  will  not  interfere  in  such  case;  but  those  are 
.only  eases  where  he  is  clearly  acting  under  a  visitatorial  authority;  bait  here 
the  bishop  of  Ely  was  not  acting  as  visitor,  he  could  not  act  in  that  character. 
Neither  did  he  himself  conceive  that  he  was  acting  as  visitor:  his  acts  ' 
that  he  was  not;  and  he  acted  without  giving  notice  to  the  persons  on 
he  was  judging.     Then,  if  he  had  no  power  in  this  case  to  act  as  visitor, 

thought  at  the  time  he  was  acting  as  such,  our  determination  will  not  intei 

f  494  J  with  any  of  the  previous  cases.  No  bad  consequences  can  be  apprehended 
from  our  granting  this  mandamus;  and,  by  granting  it,  we  shall  do  that  which 
has  been  the  constant  aim  of  this  Court  in  granting  a  maindamm,  namely,  pre* 
vent  injustice. — Rule  absolute. 

J2.  Rax  v.  Bishop  or  Elt.  E.  T.  1750.  K.  B.  1  Wils.  266;  &  C.  1  W. 
+>     .      .  Bl.  52. 

haTavtfri*     Appl»cati<>n  for  a  mandamus  to  she  Bishop  of  Ely,  commanding  him  to  hear 
tirsjjiuU  an  *PPe&l>  made  to  him  as  a   visitor  of  Trinity  College  in  Cambridge,  by 
pjeitsfj.       Doctor  E.  V.,  who  has  therein  complained  that  he  has  been  wrongfully  de- 
prived of  his  senior  fellowship  in  the  college,  contrary  to  the  statutes  thereof 
.made,  upon  affidavits  that  the  bishop  declined  hearing  the  appeal  until  he 
couM  be  satisfied  that  he  had  a  right  to  visit  the  college. 
[    Per  Cur.     This  case  is  very  different  from  the  cases  of  mayors,  fcc;  for  if 
it  appears  doubtful  whether  a  man  be  duly  eleoted  mayor  or  not,  the  Co**! 
<™{l  grant  a  mandamus  to  try  it.     We  shall  give  no  opinion  whether  a  sum? 
onwusdn  any  case  ought  to  go  to  a  visitor  of  a  college;  but  judges  have 
always  been  disposed  not  to  meddle  with  these  private  donations.     If  we  grant 
this  mandamus,  .we  must  suppose  the  bishop  is  visitor,  when  such  a  supposa) 
may  be  false,  for  the  bishop  does  not  teji  us  he  is  visitor;  and  if  we  should 
grant  the  writ,  and  the  crown  be  visitor,  injjght  not  the  Attorney  general  eoaul 
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f»r  ft  nnmmitiou,  to  that  this  Court  would  be  acting  most  absurdly,  by  Com-  - 
awendrag  end  prohibiting  a  man  to  exercise  ooe  and  the  tame  jvrMietioii;  why 
emm  docs  not  the  bishop  proceed  to  determine  upon  the  appeal?  and  if  the 
crown  has  a  right  as  visitor,  the  Attorney  General  may  come  for  a  pxohtbkiea,     . 
and  the  matter  be  properly  tried.  ^^ 

(Ml)   CoftCERltING  VESTRY  CLERKS.  ^**  •■■» 

I.  Rax  t.  the  Churchwardens  of  Croydox.  T.  T.  1794.  K.  B.  6  T.*™**^ 

K.  7 13.  £  ettvate 

Rule  to  show  cause  why  a  mandamus  should  not  issue,  commanding  de-  natare,  eeeY 
scndaats  to  admit  one  P.  to  the  office  of  vestry  clerk,  on  an  affidavit* of  his  is  set  per 
ejection.     Per  Cur.    No  instance  but  one  has  been  mentioned  in  which  *  "***!** 
emvMar  emritoatkm  was  made  to  this  Court,  and  we  have  no  satisfactory  we*******  * 
oooat  of  mat  case.    This  is  not  a  fixed  permanent  office,  for  which  a  inanaV^jy^^ 
asm  would  lie.    It  depends  altogether  on  the  will  of  the  inhabitants,  who  may  ^t  lie  t» 
cleat  at  dMroreat  dark  at  each  vestry. — Rule  discharged.  admit  to  it. 

(Nl)  Coucbxh mo wmiriKOs,  kc*  [  495  ] 

2.    Rax  t.  Owe*.  M.  T.  1690.  K.  B.  5  Mod.  314. 

Mandamus  to  show  cause  why  the  defendant  did  not  deliver  the  mace,  and  A  mania 
ejeaar  maegaia  of  mayoralty,  to  one  B.,  the  succeeding  mayor,  kc.,  in  which  mu9  li9§** 
writ  the  wsuai  clause  eel  cmmm  nobis  ngnifatu,  was  omitted,    Upo»  a  mo*  J^^l^Jf 
•am  to  quash  the  writ,  it  was  argued  that  these  words  were  so  material  that  majSratty 
they  oauW  net  be  omitted;  and  h  was  compared  to  a  precipe  easel  reddel,  for  to  a  seceee 
land,  or  a  precipe  quod  reddal  rmHonabikm  compntum;  which  writs  must  always  ding  mayor 
conclude  thus,  vtl  otteiwtrus  quart  nan  fecerii,  qrc     But,  on  the  other  side,  the 
case  of  Bex  v.  St.  John's  College,  4  Mod.  233,  was  eked,  where  the  same 
words  were  left  out,  and  the  Court  would  not  quash  it;  because,  it  being  a 
mandate!  y  writ,  the  person  to  whom  k  is  directed  ought  to  make  a  return  or 
obey  it,  and  k  is  not  absolutely  necessary  that  theeo  words  enfold  be  inserted. 
They  wane  irst  introduced  in  James  Bagg's  case,  1 1  Co.  93,  but  have  baeft 
eaaheedia  many  cases  since,  and  therefore,  a  pluria  mandamus  was  now  grant- 
ed. '  ^  *         Data  me* 

3.    Rax  v.  Street.  M.  T.  2734,  K.  B.  8  Mod.  98,  99.  .     *am™  * 

Upon  a  motion  for  a  mandamus  to  the  old  churchwardens  of  the  parish  of  jJarchwaf 

C,  to  deltverthe  parish  books  to  the  new  churchwardens.    A  rule  was  grant-  dent  to  de 

ad  to  shew  cause  on  Bueh  a  day  whv  a  mandamus  should  not  go.    On  cauae  liver  ap  the 

"  '      shown,  Holt,  C.  J.,  it  wee  said,  ruAised  to  grant  it.  pari* 

■■    ~.  —, booki  was 


IV.    RELATIVE  TO  WHEN  IT  WILL  NOT  LIE  IN  GENERAL. 

1.    Ran;  ▼.  the  Marquis  of  Stafford.  E.  T.  1790.  K.R3T.R  646. 

On  a  commission  of  charitable  uses,  it  was  agreed  between  the  lord  of  the  A  nanda 
manor  of  A.  and  the  inhabitants  of  W.,  within  the  manor,  that  certain  copy-  **»  "ill 
hold  lands  should  be  let  for  the  maintenance  of  a  stipendary  curate  of  the  "^  (/£** 
chapel  of  W.,  to  be  nominated  by  a  majority  of  the  inhabitants,  and  to  be  al-foreaa 
lowed  by  the  lord,  and  by  him  presented  to  the  ordinary  for  a  licence  to  preach ;  mere  e 
the  usage  of  nominating,  o)c,  had  boon  pursuant  to  the  agreement.    The  <lijj**,# 
lord  having  refused  to  allow  and  present  the  nominee  of  a  majority  of  the  in*  'jt™  °"  * 
habitants,  the  latter  prayed  a  maodamus,  which  the  Court  refused,  for  their 
fight  being  a  mere  trust,  their  remedy  was  in  equity,  or  it  is  a  legal  right,  and 
then  a  quart  iiwimfif  will  lie.  L  4d*  I 

t.  Rax  v.  the  Mayor  or  Colchester.  H.  T.  1788.  K.  B.  ?T.R  3S9.  J£*  **•?• 
Rext.  Wbotstable.  M.  T.  1807.  K  B.  7  East,  353;  S.  C.  3  Siemh/^yfy 
3e9.  iq  remedy* 

Mandamus  to  admit  a  recorder.     The  Court  were  clearly  of  opinion  that  it  aaey  iamt 
anust  he  refused  where  there  is  another  remedy;  as  by  an  information  in  ne»"»*wiaia 
fare  of  a  quo  warranto,  by  which  the  title  of  the  officer  in  possession  could  be  S??J?m 
tried  aa  well  as  on  a  mandamus.  2L 

•  A  mandamus  lies  to  compel  the  delivery  of  roeordi  which  eontern  the  publlo  a4»l?»*- 
Ration  of  Janice  to.  a  pew  officer;  Rex  t  .  Sheriff  of  Nottingham,  1  Sid.  81. 
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9;    Rex  v,  thx  Bishop  op  Chester.  M.  T.  1 780.  K.  B.  1  T.  R.  39$. 
?rafff*r*     A  mandamus  to  a  Bishop  to  licence  a  curate  of  an  augmented  curacy  where 
fM/etfir;    there  was  a  cross-nomination  refused,  because  the  party  had  another  specific 

legal  remedy  by  quart  impedit. 
^      .  4.     Anon.  M.  T.  1788.  K.  B.  Loffl.  148. 

that  which      The  Court  held  that  mandamus  does  not  lie  to  compel  the  doing  that  which 
m  likely  to  *•  l»*®ly  to  he  done. 
bedeMi    *•    Reo.  v.  Heathcote.  M.  T.  1711.  K.  B.  16  Mod.  51;  8.  C.  Reg.  v. 

Hbathcote.  M.  T.  1775.  K.  B.  Forts.  290. 
Or  where*     Motion  for  a  mandamus  to  be  directed  to  Sir  G.  H.,  late  lord  mayor  of  the 
^™  ""■Mcity  of  London,  to  return  such  and  such  persons  by  name,  to  the  court  of  ml- 
Mitos  bve <*ermon>  **  tne  persons  chosen  by  the  wardmote  of  Broad-street,  or  to  shew 
beyieg  the  cause  wo7  °6  would  not.     Sir  6.  H.  had  in  feet  made  a  return  of  different 
•rot;*         persons  (as  to  three  of  tbem)  than  what  (counsel  moving  said)  appeared  upon 
the  scrutiny  to  have  been  really  chosen.     Eyre,  J.,  proposed  an  objection  to 
this  mandamus  for  the  consideration  of  the  counsel.     The  objection  was,  that 
no  instance  could  be  produced  where  obedience  to  a  mandamus  shall  expose  a 
man  to  any  trouble  or  inconvenience;  whereas,  in  this  case,  if  Sir  G.  H. 
obeys  the  mandamus  he  will  be  liable  to  an  action  for  a  false  return  to  the 
court  of  aldermen;  but  if  he  returns  that  the  persons  already  returned  sue 
those  that  were  truly  chosen,  he  will  be  liable  to  an  action  for  a  false  return  to 
the  mandamus,  and  afterwards  to  an  action  for  a  false  return  to  the  court  of  al- 
dermen for  one  action;  and  verdict  cannot  be  given  in  evidence  in  the  other 
action. 

6.    Rex  v.  Birmingham  Canal  Navigation.  E.  T.  1769.  K.  B.  2  JW.  Rep* 

708. 
Or  to  exe        By  an  act  8  Geo.  3  for  an  inland  navigation  to  Birmingham,  the  cororats- 
***•  °!6     sioners  were  empowered  to  make  a  cut  or  canal  from  a  place  called  New  Hall 
power  ma  R'n8>  near  Birmingham,  and  from  such  other  place  or  places  in  or  near  the 
ted  by  act  Mid  town,  as  may  be  found  convenient.     The  commissioners  had  begun  a  cot 
ef  parti*     to  another  part  of  the  town  of  Birmingham,  near  landd,  in  which  it  was  sworn 
meat         they  were  interested;  and  had  declared  their  intention  to  make  no  canal  to  or 
J  4*HT  ]  from  ]yew  Hall  Ring.     Is  was  moved  on  behalf  of  Mr.  C,  the  proprietor  of 
New  Hall  Ring  and  the  lands  adjacent,  for  a  mandamus  to  compel  the  com- 
pany to  complete  the  navigation  according  to  the  act  of  parliament,  by  making 
a  cut  to  New  Hall  Ring.     Lord  Mansfield,  Ch.  J.  There  must  be  a  strong 
case  made  to  warrant  such  a  mandamus.     The  present  is  a  very  weak  one. 
The  act  imparts  only  an  authority  to  the  proprietors,  not  a  command.    The/ 
■Or  to  rat     may  desert  or  suspend  the  work,  and  a  fortiori  any  part  of  it.  The  mandamus 
tyto*aB^f  now  pray*0*  musl  De  negative  as  well  as  affirmative,  not  to  carry  the  naviga- 
tes from     t>on  tne  other  way,  as  well  as  to  carry  it  this.    Therefore,  no  rule  can  be 
which  ho    granted. 

has  boon  ir       7.    Rax  v.  the  Mayor  of  London.  M.  T.  1787.  K.  B.  2  T.  R.  177. 
rHnlftrjr        The  Court  refused  a  mandamus  to  restore  to  the  office  of  clerk  of  the 
"TTpoear  Bridge  House  estates  in  London,  though  the  party  was  irregularly  suspend- 
that  there  eQ,5  ■*  appearing  from  his  own  showing  that  there  was  good  ground  for  the  sua- 
woro  aaffi    pension  if  the  proceedings  had  been  regular. 

cioat  8.     Rex  v.  the  Ux bridge  Corporation.  H.  T.  1777.  K.  B.  Cowp.  6&S. 

grossd*  for  Upon  showing  cause  against  a  mandamus  to  restore  J.  6.  to  the  office  of 
to  to^NM*'*0*11  clerM:>tDe  corporation  laid  before  the  Court  a  very  full  and  sufficient 
tore  to  an  c&use  for  removing  htm;  and  that  he  himself  had  most  positively  and  openly 
office,  declared  to  the  corporation,  over  and  over  again,  that  he  would  do  no  more  of 
whore  is  their  business.  Lord  Mansfield.  The  Court  will  not  grant  a  party  the  asssst- 
ooafoojod  ance  of  this  prerogative  writ,  when  it  is  acknowledged  that  the  corporation 
***''** '•  had  very  sufficient  cause  to  remove  him;  and  when  they  would  undoubtedly 
fa*  tbJosh  remove  n'm  ago»n  the  very  instant  he  should  be  restored.  Therefore,  let  the 
ao  notice    ru'e  De  discharged. 

was  gives;      *  But  a  mandamus  lies  ou  the  11  Goo.  1.  c.  IS.  notwithstanding  a  penalty  bo 
thereby;  Rex  v.  Everett,  Hirdw .  261. 


MANDAMUS.— Whtn  tJ  4*a  n#t  ft.  Ml 

I.    Rax  t.  th*  Corporation  of  Chester.  H.  T.   1813.  K.  B.  1  M.  &  S.  Nor  will 

101.  thoy  grant 

A  charter  of  incorporation  of  Hen.  7.  granted  to  the  citizens  and  common- m||f  .|B 
alty  in  these  words:  uQuod  ipsi  et  successores  sui  in  perpetuum i  singulis  annis  portion  to 
successivis  24  concives  civitatis  in  aldermannos,  necflon  40  alios  cives  ejus-  long  contia 
dem  civitatis  pro  coramuni  consilio  civitatis  illius  eligere  facere  et  creare  pos-  ««d  ""ft** 
aint;"  and  it  appeared  that,  in  the  year  1 693,  and  the  two  following  years,  sue-  whJ™  ™ 
cessive  elections  of  the  forty  common-councilmen  bad  been  made,  8*nce  charter  are 
which  time  the  usage  had  been  not  to  elect  the  aldermen  or  common-council-  \Q  mDJ  «j6 
men  annually;  the  Court  refused  a  mandamus  which  was  applied  for  in  order greo  doubt 
to  raise  the  question  against  the  usage,  whether  the  elections  of  those  officers  »»l; 
ought  to  be  annual,  there  being  another  remedy  open  to  the  parties  making   [  489  j) 
this  application.  **  '?  •  ■» 

M>.     Rex  t.  Bristow.  H.  T.  1795.  K.  B.  6  T.  R.  168.  S.  P.  Rex  v.  Sur-?1'™1  *rm 
ret  (Treasurer.)  M.  T.   1818.  K.  B.  1  Chit.  Rep.  650.  S.  P.  Rex  v.  £,  him  l0 
Johnson.  £.  T.  1817.  K.  B.  4  M.  ©>  S.  515.  So  hit  doty 

Motion  to  grant  a  mandamus  to  a  ministerial  officer,  the  treasurer  of  a  coun-  the  remedy 
ty,  to  obey  an  order  of  the  Court  of  Quarter  Sessions,  The  Court  held,  that  being  by  la 
a  mandamus  did  not  lie,  the  remedy  being  by  indictment.  dictmeni. 

H.     Rex  v.  the  Archbishop  or  Canterbury.  H.  T.  1807.  K.  B.  2  East,  ^  a     . 

£110  *""   "®  *"* 

—  ^!3,  Archbishop 

Motion  for  a  mandamus  to  the  Archbishop  of  Canterbury  to  issue  his  fiat  of  Cantor 

to  the  proper  officer,  fee.  for  the  admission  of  a  doctor  of  civil  law,  graduated  bnry  toacb 

at  Cambridge,  as  an  advocate  of  the  Court  of  Arches.  >»f  the  ■* 

.  Per  Cur.     There  ought  in  all  cases  to  be  a  specific  legal  right  as  well  as  mwwn  *' 
the  want  of  a  specific  legal  remedy,  in  order  to  found  an  application  for  a  man-  TOeate  m 
'damns;  but  here  nothing  appears  to  show  that  the  applicant  has  any  legal  ihe  Court 
right  ta  what  be  claims  more  than  any  of  his  majesty's  subjects;  therefore,  of  Aicboav 
however  sorry  we  may  feel  for  the  disappointment  of  the  individual  who  has 
consumed  his  time  and  substance  in  a  fruitless  pursuit,  we  cannot  interfere,      Aid  the 
12.     Rex  v.  Middlesex.  H.  T.  1821 .  K.  B.  4  B.  it  A,  298.  g?"rt  •*" 

•  Application  for  a  mandamus  to  magistrates  to  make  an  order  of  mainte-g*^^ 
nance  on  a  particular  parish.     Per  Cur.     We  have  no  authority  to  make  this  D0  wadi- 
order;  and  there  is  no  instance  where  this  Court  have  interfered  npon  such  t»n  to 
subjects.  graat  ar 

maridamui' lo'  magistrate!  to  make  an  order  of  maintenance  on  a  particalar  parish; 

13.     Anon.  M.  T.    1687.  K.  B.  Comb.  41.  Or  to  ad 

A  mandamus  to  restore  a  surgeon  to  an  hospital  was  denied,  because  it  is  "^L!?.?*/ 
not  a  public  office.  ?  DOt  of  r 

14.     Rex  v.  Hearle.  £.  T.  1715.  K.  B.  1  Stra.  625;  S.  C.  1 1  Mod.  390.   pob|;0  M 
Mandamus  to  swear  in  one  Pender  mayor  of  Penryn.     Return,  that  an  in- tare;' 
formation  in  the  nature  of  a  quo  warranto  was  exhibited  against  him  to  show  Or  to  awomr 
by  what  authority  be  exercised  the  office  of  mayor;  whereupon  two  issues in*  f*rtT 
were  joined;  one,  whether  he  was  duly  elected,  and  the  other  whether  he  was  *id  g  £^_ 
duly  sworn?    The  first  issue  was  found  for  the  defendant,  and  the  second  for  meltl  M 
the  King;  whereupon  judgment  of  ouster  was  given  against  him,  and  because  an  infor 
he  was  never  since  elected  mayor,  he  cannot  now  swear  him  in  according  to  nation  a 
the  command  of  the  writ      Per  Cur.  The  party  certainly  comes  in  time  for**"1"*  kino 
this  mandamus,  though  the  year  is  out,  it  appearing  that  he  is  entitled  to  hold  "tfo",*""* 
over;  and  that  no  other  person  had  been  since  elected  in  this  office.  We  think  y  4g<J  -i 
the  judgment  on  the  information  was  right;  for  he  then*  appeared  to  us  as  an  * 
usurper,  and  we  punished  him  as  such;  and  we  believe  no  precedent  can  be 
shown  where,  in  these  informations,  the  judgment  was  ever  entered  in  any 
other  manner.     If  the  judgment  is  right,  we  must  give  the  words  of  it  their 
latitude;  they  import  an  absolute  exclusion  from  the  office;  and  are  we  to  in- 
tend a  quousque  in  any  case,  or  are  not  the  words  of  this  .judgment  as  strong  as 
the  case  of  a  corporate  amotion;  it  seems  to  us  that  the  election  is  done  away, 
and  that,  unless  there  hnd  been  a  nfew  election  since  the  judgment,  the  party 
is*  not  entitled  to  this  mandamus. 


SMI  MANDAMUS.— Wkfn  Udounoit*. 

45.    Rbx  v.  Wheeler.  E.  T.  1795.  K.  B.  Cm.  T.  Hard.  9$. 

Or,  where      Rule  to  show  cause  why  a  mandamus  should  not  go  to  the  defendant  as  re> 

,^fcV*  gtttrar  of  the  Consistory  Court  of  Durham,  to  deliver  oyer  ail  the  public  books, 

eeMeet  ofa  recor^sJ  "^  entries,  to  one  Trotter.     It  cane  oat  on  affidavit,  thai  Trait** 

mH  in  eqtri  na<*  a  P*ni  °*  tm*  office  jointly  with  one  Hilton,  from  the  late  Lord  Creery 

ty;  bishop  of  Durham;  and  that  Trotter  survived  Hilton;  and  by  deed  poll  Itk 

of  August,  1731,  he  made  the  defendant  his  deputy  lor  three  yean,  which- 

expired  on  the  7th  of  September  last,  and  that  was  the  ground  of  Trotter3* 

application  for  this  mandamus;  but  it  appears  now  upon  affidavit,  that  the  patw 

ties  entered  into  an  agreement  in  writing  under  their  hands,  but  net  seeled, 

for  Wheeler  being  his  deputy  for  three  yean  more,  and  that  Wheeler  had 

brought  a  bill  in  equity  for  the  specific  performance  thereof,  which  is  ntssr 

depending  in  Chancery,  and  is  to  be  heard  next  term. 

Lord  Hardwicke,  C.  J.  The  only  material  thing  that  has  been  said  for  (her 
mandamus  is,  that  Trotter  appearing  to  be  the  legal  officer  is  entitled  to  this 
mandamus,  ex  debilo  justitia-,  but  I  do  not  see  that  every  officer  that  is  npht* 
fully  the  officer,  though  he  has  been  diseised,  is  entitled  to  it  ex  debilo  jwHtUt^ 
the  reason  why  we  grant  these  writs  is,  to  prevent  a  failure  of  justice,  and  for 
the  execution  of  the  common  law, 

16.    Rex  v.  Approved  Men  of  Guilford.  T.  T.  1764.  K.  B.   1  Lev.  163; 

S.  C.  1  Keb.  868. 
Oriafaoar  To  a  mandamus  to  restore  an  approved  man.  The  return  was  that  certain 
fj"f.offi??r  acandalous  words  had  been  spoken  by  him  of  another  approved  man;  for 
swsnrisd  -  wn'cni  being  summoned  before  the  mayor  and  aldermen  in  their  court,  be* 
orforii  '***d  that  he  would  justify  it;  for  which  they  suspended  him.  It  was  objected 
town  clerk*  that  the  return  was  iH,  because  it  does  not  show  a  power  to  turn  out;  and  bar 
eleeied  du  the  Court. — Here  he  is  only  suspended;  and  by  Hyde,  C.  J.  and  Keiyam,  a> 
rmte  bene  mandamus  does  not  lie  for  suspending,  for  the  freehold  still  remains  m  nim;: 


ttan-QHtk 

en'  Camps     It  ww  moved  for  a  mandamus  to  restore  V.  to  his  piece  of  approver  of gvns 

ay  to  res     to  the  Gunmaker's  Company.     Per  Cur.     It  is  a  thing  in  which  the  nobfie  is* 

tore  s  nest  no  way  concerned;  nor  is  there  any  public  law  for  it;  therefore,  it  is  oat  eT 

her  to  the    tne  reason  of  a  mandamus. 

%Z£J?     18.    Rex  v.  White.  M.  T.  1708.  K.  B.  6  Mod.  18;  S.  C.  3  Salk.  f». 

mm;  It  was  resolved  that  a  mandamus  does  not  lie  to  restore  a  person-  to  the 

Or  to  r«    place  of  clerk  of  a  company  in  a  corporation. 

fere's-  parson  to  the  pUeo  of  clerk  of  a  company  in  a  corporation? 

19*.     Lovegrovb  v.  Bethbll.  H.  T.   1768.  KB.   1  W.  Bt.  668.     Rest. 
Or  a  ft>  Hav.  M.  T.  1797.  K.  B.  Id.  640;  S.  C.  4  Burr.  «95.  contra. 

*""»?*  "      The  Court  held  on  motion  for  a  mandamus  to  the  judge  of  the  Bcclesiaati 
«?••         4tf  Court,  to  grant  probate  of  a  will  to  A.  B.;  that  a-  lis  pendens  was  rafictesw 
against  a     cause'  to  discharge  the  rule. 

mamda  20.     Rex  v.  Banks.  H.  T.  1663.  K.  B.  1  W.  Bt.  4».      ^^ 

mu$  u  Motion  for  a  mandamus  to  summon  specific  jurors  upon  a  eoortleet  dssuabv 

mat  a  pro  £y  tn^,  wno|e  Court;  We  are  all  of  opinion  that  a  mandamus  to  swnason  fP*>* 
^JjJJ.  cial  jury  in  new  and  unprecedented,  and  cannot  be  granted;  more  especially* 

Nor  will     •*  there  is  already  a  mayor  de  facto  subsisting;  so  we  must  discharge  therraie. 
tbe  Coart  arwt  a  mandkumm  tesvrotnon  specific  jarora  open  a  eeert-leat;* 

21.    Rex  v.  the  Mayor  of  London.  M.  T.  1786.  K.  B.  1  T.  R.  425.     sV 

P.  Rrx  v.  Marshal.  T.  T.  1787.  K.  B.  2  Id.  2  8.  P.  Rex  t.  Mayo* 

of  Chester.  H.  T.  1813.  K.  B.  1  M.  c>S.  101. 

Or  to  admit     A  mandamus  to  the  mayor  and  aldermen  of  London;  to  admit  *  person  to* 

a  person  to  the  office- of  auditor  of  the  chamberlain's  and  bridgemasterla  accounts,  who' 

aa  office     na(j  aeryed  it  three  years  successively,  and  been  elected  again  the  fourth  by' 

contrary  to 


*  Nor  to  appoint  a  general  deputy  under  a  bye  law,  although  it  requires  thai  tbe    ^ 
steward,  as  his  sufficient  deputy,  shall  be  attendant  at  every  court  to  discharge  she  dotie*  *C 
his  office;  4.D.  &  R.  H7;  S.  C.  2  C  4t  B.  60,V 


Mandamus  .—Application  for,  $$$ 

the  livery.  Refused,  because  the  custom  of  the  city  appeared  to  be  that  no  » )°**1  *w 
person  should  be  elected  to  serve,  or  be  in  office  for  more  than  two  years.  "^j^,  i 
22.     Rex  v.  Stainforth  Canal.  H.  T.  1815.  K.  B.  1  M.  %  S.  32,        J.  *°l  1 


The  Court  will  not  grant  a  mandamus  to  compel  a  canal  company  pursuant    '(  °  "*j 
to  the  provisions  of  an  act  of  parliament,  to  proceed  to  an  assessment  of  the  company, 
value  of  land  taken  by  them  for  the  purposes  of  their  canal,  and  also  of  the  pursuant  to 
racompence  to  be  made  for  the  damages  thereby  sustained,  if  the  parties  in-  ihe  provia 
forested  in  the  land  do  not  make  their  application  to  the  Court  within  a  rea-10"*  °f*n 
atoumble  time  after  the  land  was  taken  by  the  company,  especially  if  the  par-  j^n^f11^ 
ties  have  a  remedy  by  ejectment.  proceed  to 

«3.     Ex  parte  Morgan.   T.  T.  1820.  K.  B.  2  Chit.  Rep.  250.     Rex  v.anastee 
Marquis  op  Contnoham.  T.  T.  1822.  iD.^R.  529;  S.  C.  Arden  v.  meat  of  the 
Conn  ell.  T.  T.  1822.  5  B.  &  A.  885.  ™h»  °f 

Application  for  a  mandamus  to  the  judges  of  an  inferior  court  of  competent  £* g^n  |Jr 
jurisdiction;  commanding  him  to  award  a  new  trial  in  a  cause  before  him,  in  t^e  pnrpoeo 
which  one  Morgan  was  the  defendant.     The  application  was  grounded  on  an  of  the  ca 
affidavit  that  gross  injustice  was  done  to  the  party;  and.  although  no  authority  nal; 
could  be  cited  in  support  of  the  motion,  yet  it  was  contended  that,  as  thiflQrtocom 
Court  exercised  a  general  jurisdiction  and  superintendence  over  the  proceed-  pd  u  \Bf9 
fags  of  inferior  tribunals,  it  could  command  a  court  of  inferior  jurisdiction  to  rior  jariidio 
ao  justice  to  the  suitors  thereof,  or  correct  any  irregularity  as  to  its  proceed-  '••a  to 
km.     Per  Cur.     We  may  command  the  judge  of  -an  inferior  court  to  give*™1  * 
judgment  in  a  manner  fit  and  proper  for  his  cognizance;  and  we  cannot  in  this  j^w  JJjJJ* 
manner  view  his  proceedings,  or  try  upon  affidavit  any  alleged  irregularity  in  before  it,  in 
his  judgment. — Rule  refused.  which  all* 

fed  injustice  had  been  done  to  one  of  the  parties. 

24.     Rex  v.  Hbathcote.  M.  T.  1711.  K.  B.  10  Mod,  48.  54.  All  manda 

If  was  resolved,  that  all  mandamuses  are  either  to  admit  persons  into  their  "him*  are 
dflices  if  refused,  or  to  restore  them  when  turned  out;  and,  therefore,  in  the  "|?!Lt0 
ease  of  an  election,  a  mandamus  will  not  be  granted  to  the  returning  officer  to  into  ihtirot1 
make  a  return.  fices,  if  re 

fused,  or  to 

V.  RELATIVE  TO  THE  APPLICATION  FOR.  **°re  u  J 

I.    R«x  v.  Bankes.  H.  T.  1764.  K.  B.  3  Burr.  1452;  S.  C  1  Bl.  Rep.  445.  |„^"^" 

On  a  rule  for  a  mandamus  to  elect  a  mayor,  the  question  was,  whether  a  ja  ^^  f0"r 
■absisting  mayor  de facto  should  be  a  party  ?    The  Court  said,  it  was  indispen-  a  manda 
•ably  requisite.  rotia  to  • 

3.     Rex  v.  Hare.  M.  T.  1810.  K.  B.  13  East,  189.  L  &02  I 

Rule  to  show  cause,  why  a  writ  of  mandamus  should  not  issue,  directed  to ,ect  *  nay 
JBdward  Hare,  the  solo  commissioner  under  a  drainage  act  in  Lincolnshire,  °.r».asuD 
commanding  him  to  make  a  rate  for  re-imbursing  Messrs.  Ellison,  lessees  of  q^JJJ&JJJ 
the  Fosdike  navigation,  a  sum  expended  by  them  in  repairing  the  bank  andmQStol 
works  adjoining  the  river.     It  was  for  Mr.  Hare  objected,  that  the  affidavits  waya  ha  a 
upon  which  the  rule  was  drawn  up  could  not  be  read,  as  they  were  not  entitled  P*rt7* . 
fa  the  court,  nor  appeared  to  be  sworn  before  a  commissioner  of  the  court.  Affidan 
On  inspecting  the  affidavits,  none  of  them  appeared  to  be  entitled  in  the  ^JJJJJ 
attng's  Bench;  one  was  sworn  in  court,  and  another  before  Mr.  Justice  Bay-aworn  -m 
ley,  both  which  the  Court  determined  might  be  read,  but  the  other  three  be- court  tfr  hi 
tag  sworn  before  Charles  Haywood,  a  commissioner,  cVc,  without  stating  that  fore  a  judge 

*  Mandamus  will  not  lie  to  compel  a  corporation  to  elect  members  of  ao  indefinite  body;       !r  T1. 
therefore,  where  a  charter   authorised  the   mayor   and  recorder,  or  their  respective  depu-  nef?."°  £* 
ties  and  the  rest  of  the  aldermen  of  the  borough  for  the  time  being,  or  the  greater  part  of CB "2^  J~ 
them  from  time  to  time,  and  at  all  limes  thereafter,  at  often,  and  when  to  them  should  seem  tne  i*~  »* 
fit  mod  necessary,  to  nominate,  choose,  and   prefer  *o  many  and  such  per«oos  to  be  free 
bargees**  of  the  borough  us  they  pleased,  and  to  those  free  burgesses,  so  to  be  chosen,  to 
administer  an  oath  for  their  fidelity  to  tho  borough;  the  Court  refused  to  grant  a  mandamus  to 
compel  the  mayor  and  alderman  to  proceed   to  tho  election  of  free  burgesses,  or  to  hold  a 
■seetlng  for  the  purpose  of  considering  the  propriety  of  proceeding  to  such  an  election  in 
ofder  to  fill  op  Taoencies  in  the  alderman  ic  body,  and  the  then  exiattng  body  of  free  hurges- 
aee re^eotir Jv;  Rex  r.  Fuwty.  4  D.  *  R.  J 42.  „.;  SB.  *  C.  W4j  see  &  D.  et  R.  173. 
ft.;  lB.tC.S5,  4  B.  cY  A.  Sfrl. 
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he  was  a  commissioner  in  this  court,  and  the  other  two  not  being  sufficient  to 
The  motion  sustain  the  rule,  they  directed  it  to.be  discharged,  after  referring  to  the  case 
for  a  man  of  the  Kennet  and  Avon  Canal  Company  v.  Jones,  7  Term.  Rep.  451. 
damns  to  3^     Rex  v>  Holland.  E.  T.  1792.  K.  B.  4  T.  R.  662. 


examine 


witn 


The  question  was,  whether  the  defendant,  in  an  information  under  24  Geo. 

fcVan  iofor  3.  c.  25.  s. 64.  must  make  his  application  for  a  mandamus  for  the  examination 
nation  for  of  witnesses  within  the  four  first  full  days,  if  at  all,  after  plea  pleaded.  The 
offences  in  Court  said,  after  the  defendant  had  pleaded,  they  desired  it  might  be  under- 
Iadia  most  stood  that  such  application  must  be  made  within  the  four  first  full  days  after  the 

t?n  th    R*ea  pleQ<*e<*>  in  default  of  which  the  record  of  tho  proceedings  would  be  de- 
ftmr  first*  "*er*d  to  the  Lord  Chancellor,  pursuant  to  the  act. 

fell  days         4.     Rex  v.  Justices  of  Lancashire.  K.  T.  1810.  K.  B.  12  East,  366. 
after  plea        Application  under  the  highway  act,  13  Geo.  3.  c.  78.  s.  47.,  for  a  rate  to 
pleaded*'    reimburse  two  inhabitants  of  a  parish,  on  whom  a  fine  for  the  non-repair  of  a 
So,  a  man  highway  bad  been  levied,  after  a  conviction  upon  an  indictment  against  the 
a^e'tore  Pa"*D  f°r  non-repair,  on  motion  for  a  mandamus  to  tho  justices  to  make  such 
imbarse      a  rate,  after  an  interval  of  eight  years.     The  Court  refused  it,  though  apph- 
tbose  who   cations  had  been  from  time  to  time  made  to  the  magistrates  below  in  the  inter- 
hare  been  val,  who  declined  to  make  the  rate,  on  the  ground  that  the  parish  at  large  had 
compelled   Deen  improperly  indicted  and  convicted,  the  onus  of  repair  being  thrown  b/ 
fineonder  immemorial  custom  on  an  interior  district;  and  though,  so  lately  as  the  yeas 
an  indiet    before  this  application,  the  magistrates  had  ordered  an  account  to  be  taken  of 
ment  a       the  quantum  expended  upon  the  repairs  out  of  the  money  levied, 
gainst  the  inhabitant!  for  not  repairing  a  road  most  be  applied  for  within  a  reasonable  time-  after  pay- 
ment 

[  603  ]  5.  Rex  v.  West  Loe  Corporation.  E.  T.  1763.  K.  B.  3  Burr.  1386. 
Bat  a  man  It  was  moved  for  a  mandamus  to  the  corporation,  to  go  to  the  erection  of  a 
damutto  mayor;  there  being  a  judgment  of  ouster  against  B.  the  late  mayor.  It  was, 
proceed  to  conjra)  (|ien  objected,  that  they  came  too  early  with  their  motion;  for  that  judg- 
vpon jodg  ment  agamst  &  was  not  actually  signed,  but  only  a  rule  given  on  the  poslca, 
menrofooa  which  is  a  four-day  rule,  and  not  yet  out  (being  given  but  the  day  before);  so> 
ter  cannot  that  no  judgment  can  be  yet  signed,  and  turn  constant  whether  it  ever  will  be. 
Be  moved   The  Court  were  clear  that  the  prosecutor  was  entitled  to  the  priority  of  this 

'  !  j°d'  motion  for  a  mandamus,  and  accordingly  granted  it. 
fsanjakT    6-  R.KX  v:  Archbishop  op  Canterbury.  E.  T.  1733.  K.  B.  7  Mod.'  2*0. 
t4.  Motion  for  a  mandamus  to  be  directed  to  the  Archbishop,  to  admit  Mr.  J. 

On  applica  A.  fo  a  fellowship  of  All  Souls9  College,  in  right  of  his  being  related  to  the 
tion  for  a  founder,  according  to  the  provision  of  the  statutes,  the  power  of  supplying  this 
manf*  vacancy  having  devolved  to  the  archbishop,  as  is  directed  by  the  statute,  when 
mit'a  per  tnero  nafl  DeeQ  no  e^cct'on  bv  tne  college  within  the  time  prescribed  for  that 
son  to  a  fel  purpose.  The  Court  denied  the  motion,  without  entering  into  the  question, 
lowebip  in  whether  a  mandamus  would  lie  or  not  ?  And  though  it  appeared  by  affidavit, 
right  of  his  that  application  had  been  made  to  the  college  to  inspect  the  statutes,  and  take 
relation  a  COpVj  amj  tnat  jt  was  denied;  yet  the  Court  said,  they  could  give  no  relief  by 
fonder  the™'6  or  otnerw'se>  tne.re  being  no  proceedings  depending  in  that  court;  but  the 
statate*  or  remety  must  be  by  bill  of  discovery  in  equity. 

■worn  co  ?-  R"  v.  the  Company  op  Cutlers.  T.  T.  1738.  K.  B.  Ca.  T.  Hardw.  129. 
pies  of  It  was  moved  for  a  mandamus  to  the  Cutlers'  Company,  to  restore  one  to 

them  must  be  in  the  court  of  assistants  of  the  company,  in  support  of  which  an  affidavit 
^  pro  ae  was  produced  that  he  was  once  in  the  court  of  assistants  and  turned  out. 
And  on  a        ^er'  ^"-     ^a^°  Jrour  mandamus,  but  there  needs  no  affidavit;  for  if  he  waa 
motion  for  not  *n  assistant,  they  may  make  that  their  return. 

m7?  tZZX**™™ l0 M office' in  Rffidavit  lhal  h9  once  enjojed  k  *  •Meee~'y  ■  - ?hal  fo* 

wk  \'  *!E*  T;  *"  Mayo*  op  Crampound.  E.  T.  1795.  K.  B.  6  T.  R.  301. 

applet"*     ^APPllcatlon  for  »  mandamus,  commanding  the  defendants  to  proceed  to  the 
M  made  to  .  *  An  1PP,ication  for  a  mandamus  lo  compel  a  canal  company  to  amces  the  valve  of  tad 
the  Conrt    ^^{J™*??"]"*  d"  fo'  !S°d- *hiB  fur  tht  P1"!*"  of  lfc*  •■"•J.  amtt  be>  aeado 
Tait  SSlt  ™#;    W  ?'  The  8lalnforlh  C™*{  Company,  1  M.  ft  8.  S2.  abridged 
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of  two  capital  burgesses,  in  the  room  of  two  persons,  one  of  whom  fa  a  man 
;he  year  179!,  and  the  other  in  March  last.     It  appeared  by  the  affi-  JjJJJJJ^JJ 


flection 

died  in  the  m  giw|  %m 

davits,  that  the  corporation  consists  of  a  mayor,  recorder,  eight  capital  bur-j|jjj£  *™ 
gessos,  a  town  clerk,  and  an  indefinite  number  of  freemen  or  free  burgesses;  any  TaCAB 
that  the  mayor  is  elected  out  of  and  by  the  capital  burgesses;  that  the  capital  ciet  in  a 
burgesses  are  elected  by  the  mayor  and  capital  burgesses,  out  of  the  freemen  definite  in 
who  hare  been  housekeepers  for  forty  days;  that,  when  a  mayor  dies  in  office,  Jy*1  P*£ 
the  eiMi«m  t»  that  tbe  mayor  for  the  preceding  year  resumes  the  office  for  the  J^^  JJ 
remainder  of  the  year;  that  Hoyle,  the  late  mayor,  died  in  March  last;  and  coart  will 
that,  on  his  death,  Dillon,  who  had  been  mayor  the  preceding  year,  resumed  require 
the  office,  and  continued  in  it  ever  since.     Grose,  J.    From  several  cases  thatitrong 
hare  occurred  since  I  have  set  in  this  court,  I  have  observed  that  some  corpo- fronds  to 
rations  have  suffered  infinite  inconvenience,  from  the  circumstance  of  their  !j£j£*a  j, 
not  having  filled  up  the  vacancies  in  definite  integral  parts  of  the  corporation  SQe  lhe 
aa  they  happened;  therefore,  when  an  application  is  made  to  this  Court  for  a  writ 
'mandamus  to  direct  the  filling  up  of  such  vacancies,  there  must  he  a  strong   |  604  | 
ground  to  induce  us  to  refuse  the  writ  in  any  particular  case.     I  do  not  know 
by  whom  the  information  against  Dillon  is  prosecuted,  nor  that  it  will  be  tried 
at  the  next  assizes;  and  if  not,  great  inconvenience  may  arise  to  this  icorpora- Where  aa 
Hon  from  our  refusing  the  mandamus,  because  the  number  of  capital  burgesses  applieatfon 
is  limited  to  eight,  and  two  are  dead  already;  and  I  see  no  inconvenience  that  f  ™*^or 
can  follow  if  we  grant  the  writ.  mU9t  ana 

9.  Rex  v.  the  Bishop  of  Lo.vdo*.  T.  T.  1786.  K.  B.  1  T.  R  3*1.  the  que* 

Mandamus  to  a  bishop  to  license  a  lecturer,  without  the*  consent  of  the  rec-  tiont  tors 
lor,  where  such  lecturer  is  supported  by  voluntary  contributions.     There  was«P©n  a  ess 
no  immemorial  custom  to  elect.    Per  Cur.     Nothing  is  so  clear,  as  that  no  J^f  JJjJ-jJ 
person  can  use  the  pulpit  of  a  rector  unless  he  consent;  or,  in  other  words,  ift-JJting 
bo  man  can  be  a  lecturer  without  such  consent.     But  if  there  has  been  an  desire  to 
immemorial  usage,  the  law  supposes  that  there  was  a  good  foundation  for  it.  have  tried. 
When  an  application  is  made  for  a  mandamus,  and  the  question  turns  upon  a  the  Comt 
custom  which  the  parties  litigating  desire  to  have  tried,  the  Court  will  grant  ^"^ 
the  writ  for  that  purpose,  or  they  will  direct  an  issue  to  be  tried;  but,  in  such^rit  of  ^ 
eases,  a  foundation  must  be  laid  before  them,  and  they  must  see  that  there  is  r#ct  10  y 
some  ground  for  the  application.     It  will  not  be  granted  merely  for  asking;  in  tee,  accord 
the  present  case,  there  is  not  a  colour  for  it;  the  lectureship  is  not  endowed; »«  *•  the 
it  depends  upon  a  voluntary  contribution. — Rulo  discharged.  Lwpport* 

VI.  RELATIVE  TO  THE  FORM  OF  THE  WRIT.  ** 

(A)  To  whom  directed.  No  preci*e 

1.  Rex  v.  Mayor  of  Nottingham.  T.  T.  1752.  K.  B.  Say.  37.  form  it  no 

Per  Cur.     It  is  certain  that  no  precise  form  is  necessary  in  a  mandamus,     cottar/  in 
2.  Rex  v.  Mayor  op  Hereford.  T.  T.  1705.  K.  B.  Salk.  701.  S.  P.  Rex  v.  •  **«•*• 
Mayor  of  Derby.  M.  T.  1707.  K.  B.  Salk.  456.   S.  P.  Rex  v.  Mayor  *JJJ- 
of  SotTTHMALTOP.  T.  T.  1705.  K.  B,  Id.  701.  S.  P.   Rex  v.  Mayor  0FbaUkeB 
Leeds.  M.  T.  1671.  K.  B.  2  Show.  312.  Stra.  640.  that  the 

A  mandamus  to  admit  one  to  the  office  of  town-clerk  was  directed  to  the  manda 
mayor  and  aldermen  of  Hereford.     It  was  urged  that  the  writ  ought  to  be  .  [  505  ] 
directed  to  the  body  by  the  name  of  a  corporation,  and  that  was,  mayor,  ■»«■ .  *.££ 
aldermen,  and  citizens;  and  indeed  the  writ  was  returned  by  the  mayor,  alder-  PJr  J^*  ^ 
men,  and  citizens  in  this  case,  and  cited  3  Bulst.  190.     Holt,  C.  J.,  denied  t0'lhe  par  * 
that  case,  and  said,  it  is  enough  to  direct  the  writ  to  those  who  are  to  execute  wos  who 
the  writ,  or  to  do  the  thing  required.  */•  to  °*#7 

3.  Rex  v.  Mayor  of  Rippon.  H.  T.  1690.  K.  B.  Salk.  433.  Ambled. 

Mandamus  was  directed  to  the  mayor,  alderman,  and  commonalty  of  Rippon,     ^  -m 
to  restore  Sir  J.  J.  to  his  place  of  alderman  of  Rippon.     They  returned  tbem-  d  on  lha 
selves  to  bo  incorporated  by  another  name;  viz.   "mayor,  burgesses, ,  an  r P9n0U wb* 
commonalty;"  and  further,  that  Sir  J.  J.,  at  such  a  time,  at  an  assembly  of.ppiietlbr 
the  corporation,  came,  c>o.  personaliUr  libere  el  debito  modo  resignamt  his  the  writ, 
offiee,  declaring  he  would  continue  to  serve  no  longer  in  that  office,  where* 
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upon  Ihty  chose  toother  in  his  room.  And  his  declaration  in  a  corporate  a#» 
sembly  was  held  good,  especially  since  the  corporation  accepted  it,  aoi  chose 
another  in  his  place;  but  till  such  election,  he  had  power  to  waive  his  resigna- 
tion, and  not  afterwards;  (see  Cowp.  532.)  and  whether  a  deed  was  nsseaiary 
or  not  necessary,  is  not  material,  because  they  have  positively  returned  mod 
resignav'U,  which  is  false,  if  a  deed  was  necessary,  nod  there  was  mane.  Alex* 
the  Court  held  the  writ  nought,  bcoauae  it  was  directed  to  the  corporation  by 


if  the  writ  a  wrong  name,  but  refused  to  grant  a  new  writ  ofmandumm  bonuM  «n  mcil 

beimprop   ]ay  against  the  particular  persons  for  the  false  return  of  this.     Ergo,  a  M« 

Sfw^Mt 0BC  wou^  be  vexatious. 

wUlpaaca  *•  Rex  v.  Wioan.  El  T.  1759.  K.  B.  2  Burr.  782. 

supersede      It  was  resolved,  that  if  the  writ  be  improperly  directed,  the  Court  wiU&MjRt 

as  quia  im  a  supersedeas,  quia  improvide  emanavit. 

jWW*fcem      5.  Rex  v.  Mayor  of  Abikgton.  E.  T.  1771.  K.  B.  1  Ld.  Raym.  660. 

I*mav  bs       Mandamus  was  directed  to  some  only  of  the  integral  parts  of  a  corporation 

directed  to  DJ  tD€*r  corporate  names.     It  was  stated  that  it  is  ill  directed,  for  it  ought  t«>  * 

members     have  been  directed  by  their  corporate  name,  or  otherwise  to  the  members  of 

of  *  eorpo  it  by  their  natural  names,  for  the  law  makes  no  other  distinction  of  persons; 

ration  by    but  it  is  here  directed  to  the  mayor,  bailiffs,  and  capital  burgesses,  who  are 

of  offic?6" but  part  of  !he  corPorati°n-     And  for  lhis  exception  in  a  mandamus  to  tfcjft 

'    town  of  Abingdon,  the  writ  was  quashed. 
It  most  be  6-  Rex  v-  Taylor.  M.  T.  1695.  K.  B.  3  Salk.  230. 

directed  to     Mandamus  to  restore  A.  to  his  place  of  alderman  of  the  eity  of  Gloucester, 
a  corpora    The  return  was  made  by  the  mayor  and  bailiffs;  viz.  they  returned  their 
tion  by  iu  power,  &c;  and  that  A.  was  removed  by  thirty  of  the  common  couac" 
name'        *n  l^e  counc^"cna(nher  assembled  for,  that  he  was  a  common  drunkard. 
[  6QG  1       ^  ^ur'     -^ne  caQ3C  returned  was  sufficient  to  remove  him;  though,  if  e) 
r  -1  man  is  drunk  by  accident,  that  would  not  bo  cause  to  remove  him;  here, how- 


ever, tlja  writ  ought  not  to  have  been  directed  to   the  mayor  and 
A  direction  counoi-raer*  of  Gloucester,  but  to  have  been  addressed  to  the  corporation  by  it* 
to  a  eorpo   proper  name,  as  "  to  the  mayor  and  bailiffs." 
ration  hy  7.  Rex  v.  Smith.  E.  T.  1303.  K.  B.  2  M.  St  S.  5S3. 

iu  eorpo         It  was  resolved,  that  a  mandamus  directed  to  a  corporation  by  its  corpora** 
rate  n«w«   came,  was  good,  notwithstanding  the  office  of  mayor  was  vacant, 
withstand  (B)  Degree  of  certainty  required. 

ingthe  va  l-  R"  v.  Ward.  H.  T.  1730.  K.  B.  2  Stra.  897.  S.  P.  Hex  t.  Bstt**- 
cancyof  .  worth.  H.  T.  1729.  K.  B.  Id.  057.  Rex  v.  thr  Devises.  M.  T.  T 
the  mayor  Anne.  Bui.  N.  P.  204;  S.  C.  Say.  36.  S.  P.  Psat'b  cask.  M.  T.  170*. 

■"*•  K.  B.  6  Mod.  310.  S.  P.  Rex  v.  Wuiskin.  M.  T.  176;.  K.  B.  Ani  I, 

The  writ  S'  P*  Anon-  2  Mod*  316« 

mastbeenf     Mandamus  to  admit  II.   D.   to  he  deputy  registrar  of  the  Archbishop  of 

ficientlv  cer  York's  court,  suggesting  that  Dr.  F.  S.  had  been  admitted  to  the  office*  to 
tain  in  set  execute  the  same  by  himself,  or  his  deputy;  that  he  had  appointed  D.  (who  ia 
linG  fonh  averred  to  be  a  tit  person)  to  be  his  deputy,  whom  the  commissary  had  rufused 
^•dJJ{JrJ°<o  admit,  to  the  great  damage  of  Dr.  S.,  who  complains,  and  therefore  tbm 
ed,  bai°itm  w"*  comman^s  the  commissary  to  admit  and  swear  D.,  or  shew  cause  Co  the 
need  not     contrary.     The  Court  held  the  writ  must  bo  sufficiently  certain  in  setting  forth, 

}>irtiealar    the  duty  to  be  performed,  but  it  need  not  particularly  set  forth  hy  what  autho- 
y  set  forth  rity  this  duty  exists. 

taUrta?2'  Rex  Vm  *HE  JusTICES  0P  Yorkshire.  M.  T.  1796.  K.  B.  7  T.R.  48.  S. 
daty  ex  &•  ^£x  v-  Justices  op  Denbighshire.  T.  T.  1811.  14  East,  285.  S.  P. 

itts.*  Bex  v.  Bishop  of   Oxford.  H.  T.  1806.  3  Smith,  341;  S.  C.  6  East, 

345;  S.  C.  Rex  v.  Coopers'  Company.  E.  T.  1798.  K.  B.7T.R.  54?, 
And  it  roast  * hts  was  a  mandamus  to  the  defendants,  reciting  that  it  appeared  to  this 
state  alt      Court,  cm  the  complaint  of  T.  L.,  coroner  of  the  liberty  and  franchise  of  the 

•try  to**-  ^  l.    KPontefract>  Parcel  of  the  Duchy  of  Lancaster,  in  the  said  county  of 
shew  that    *ork»  tnat  ho  had,  at  the  general  quarter  sessions  of  the  peace,  held,  &e>j  i%. 

•JLi!  "1jUb  *?6  Sr*nt«d  *n  procood  to  *n  election  to  the  office,  end  not  to  elect  e  particular 
person*  8  Bq'«t.   1^;  1  Hall,  «r<G.  U\     '  " 
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lam  for  the  Ik*  eaid  West  Biding,  **.,  requested  the  defendant  er  swell irf  *•  ££•• 

them  M  were  there  present,  to  make  an  order  for  payment  of  his  fees  and  tra-  |—  u  y^ 

Telling  expences,  in  respect  of  eertain  inquisitions  taken  by  him,  on  view  of  r«u,rf*a? 

the todies  of  S.  G.,*ndE.  P.;  and  at  the  same  general  quarter  sessions,  „). 

returned  to  them,  the  said  justices,  the  several  inquisitions  so  taken  by  him,  as 

eoreever  as  aforesaid,  in  order  thai  they,  the  said  justices,  may  examine  and 

T>,^r  •„.- 1-  ~«i*m  cnereupon  as  the  statute  in  that  ease  directs.    It  then  recited 

tfcet  the  justices  had  refused  to  examine  and  make  such  order,  fee.,  and  cem- 

aejended  them,  at  the  next  sessions,  to  make  an  order,  he.      Lord  Kenyan, 

C.  J.    It  does  not  state  that  the  honor  of  Pontefract  contributes  to  the  county  [  4KH  ] 

vajtes,  W&  consequently  the  defendants  had  no  authority  by  the  stat.  95  Geo. 

9.  c  99.  to  make  the  order  required.     The  prosecutor  should  have  alleged 

in  the  Writ  aill  those  facts  which  are  necessary  to  shew  that  he  was  entitled  to  Hence  a 

tfce  relief  otayea,  and  that  he  had  a  right  to  call  on  the  magistrates  to  do  that,  manda  ■ 

for  their  non-performance  of  which  he  sued  out  his  compulsory  writ.  mu$  t0  f  . 

Per  Car.     Let  the  writ  be  quashed.  SmST ' 

3.    Rex  v.  MtftGATB  P/*R  CoxrAsr.  H.  T.  1818.  K.  B.  S  B.  &  A. 920.  9iBslbam  t0 

Chit.  Rep.  266]  S.  €.  W  a 

}Iotto  Jbr  a  mandamus  to  the  company  to  pay  peer's  rates.    It  appeared  poor'e  riu, 
the  eaotiofl  had  been  made  twenty-two  years  ago,  and  that  objection  was  then  wR-hting  fe 
made  to  it,  in  consequence  of  which  the  parish  distrained ;  the  goods  distrain-  ^  defesd 
•jd  consisted  of  cast-iron  benches,  windlass,  he.  on  the  pier.  antg  j^  n0  . 

Lard  RUenborooga,  Cb.  J.,  said,  such  a  proceeding  might  involvo  the  par-effeeusp 
fah  in  an  extensive  action,  and  it  ought  to  appear  there  was  no  sufficient  dis-  on  waica  a 
4reas,  perhsjps  such  a  fact  would  be  sufficient  to  authorise  the  Court  to  grant  <***£»•      . 
a  rule  sen  m  order  to  bring  the  question  so  far  under  eXsjcuauion  as  to  induce  ™ [V* ~ 
the  parties  to  do  what  they  eugat.— Rate  am.  To  adrait  * 

4.    Ibx  t.  Monais.  £.  T.  1769.  K.  B.  1  Ld.  Raym.  833.  freeman, 

•Mandamus  was  quashed,  because  it  was  to  the  mayor,  fee.  of  tho  city  of  the  writ 
L.,4«.     Jfcit  Holt,  C.  J.t  was  of  opinion,  that  the  writ  should  hare  been  to,^>ald.V 
adfnit  him,  ad  pr'miUgium  of  a  freeman,  and  not  ad  hcum  el  otiictum.  .  Prioil* 

5.     B*x  v.  Trbgont.  H.  T.  1722.  K.  B.  8  Mod.  111.  Vdhcum 

A  ssandwmUfl  directed  to  "the  Mayor  aad  Burgesses,"  commanding  them  et  offi 
"to  elect  and  awear  in  a  mayor  mwubm  auctorilakm  vestmm.     The  Court  Hum; 
held,  it  good,  although  the  power  be  for  the  bnrgesses  to  elect,  and  the  mayor  &>»  •  mew 
to  awear  in.  ^T^ILi 

iG)  Or  being  joint  on  several.  MrsaTa 

J.    Rex  v.  Mayor  of  KiVGST*«*vroN-HoxL.  H.  T.  1723.  K.  B.   11  Mod  mavarmalt 
582;  S.  C.  1  Stra.  578.  S.  P.  Rax  v.  City  or  Cbbbtur.  5  Mod.  1 1 ;  S.  betaken 
C.  3  Salk.  330;  S.  C.  Holt,  438.  Rex  v.  Anoovbr.  M.  T.  1749.  K.  B.  rtddttHto 
Salk.  433;  S.  C.  12  Mod.  332;  8  Mod.  209.  S.  P.  Rax  v.  Mayor  of*'"**'!' 
Ciirste*.  M.  T.  1733.  K.  B.  Comb.  307, 308.  smawftt. 

It  was  moved  for  a  mandamus  to  admit  several  persons  by  their  name  to  If  several 
their  freed**)  in  the  corporation  of  Ktngstan-upoo-HuH.     A  rule  was  moved  P1***^ 
tor  and  obtained,  that  a  mandamus  should  go  to  the  mayor,  and  aWertoeo,to  call  J^^JJ* 
a.haJl.and  do  the  business  of  the  corporation;  and  admit,  or  show  cause  why  tiumawt 
thaw  should  sot,  the  several  persons  who  had  right  to  their  freedom,  not  nam-  be  a  die 
ing  thesa.    Per  Cur.  We  must  supersede  the  mandamus,  if  not  upon  that  ac-  tinctwrit 
count,  see  1  Bl.  Rep.  60;  yet  because  there  is  no  warrant  to  ground  them  Tor  each 
upon;  the  rule  being  given  in  general  to  do  the  business  of  the  corporation,  Pf1****  f#r 
and  the  mandamus  is  to  do  a  particular  business;  see  8  Mod.  209;  2  Stra.  *o*fr£!!* 
893.    And  the  Court  would  have  given  costs,  but  the  counsel  for  the  corpo*  i  50$  i 
ration  would  not  ask  them.  rf  oae  par 

2.    Anon.  T.  T.  1014.  E.  B.  2  Chit.  Rep.  264.  bh  officer 

Ayfdiflsiioa  for  a  mandamus  against  one  of  the  churchwardens  of  the  par-  apply  for  a 
iskof  Eebam  to  concur  in  a  rate  with  the  overseen.  manda 

&*  Qmt.    You  must  take  the  mandamus  against  the  whole  of  the  V*^"gJ\nn  to 

ether  to  see 
'  $u\  eJMirel^ars>eejntjjeia;  tea*.  Tefitlt,  rjalt,  *Ul 


***  HAXDAMXJ&.— Amendment  of. 

ear  ia~a  officers;  against  yourselves  as  well  as  the  other  overseer.  It  has  often  been 
rate,  the     go  done. 

writ  mart  /TX.    _ 

be  against  ( -D)  °F  the  teste  and  return. 

thenppli  1.  Anon.  M.  T.  1705.  K.  B.  Salk.  434.  S.  P.  Rex  v.  Mayor  of  Text- 
eantaawell  ford.  T.  T.  1738.  K.  B.  6  Mod.  25. 

njibe  ether  A  rule  was  made  (be  first  day  of  this  term,  vis.  That  if  the  corporation  to 
•ho  idh  Wmcn  tne  mana<amus  >e  eent  be  above  forty  miles  from  London,  «i~<»  Ah+r*>  «h»U 
toted  bo  °*  fifteen  days  between  the  teste  and  the  return  of  the  first  writ  of  manda- 
tors it  it  mu4>  Dut  'f  but  forty*  or  under,  then  eight  days  only.  And  as  to  the  alia* 
S*nted(b«t  end  pfaritf,  they  made  no  rule,  but  would  consider  of  that,  and  that -the  writ 
•  alia$  should  not  be  tested  before  it  was  granted  by  the  Court;  so  that  the  alias  and 
and  pluri  piurieM  may  be  made  returnable  immediately,  as  they  used  to  do.  Also  the 
wto^bl  C°urt  s*id,  that  at  the  return  of  the  piurtts,  if  no  return  was  made,  and  there 
immediate  was  an  an^^av^  °f  tne  service,  there  should  go  an  attachment  without  having 
l»a  counsel  to  excuse  the  contempt. 

A  manda  2.     Rex  v.  Sparrow.   M.  T.  1740.  K.  B.  7  Mod.  393. 

mu$  dated  A  mandamus  was  directed  to  the  defendants,  being  bailiffs  of  Ipswich,  and 
the  18th     M  iucn  gctJDg  M  justices  of  the  peace  there,  commanding  them  to  appoint 

mYndinc™  *wo  or  more  overseera  °f  tn0  P°°r  °f  tne  8a^  place, or  to  8now  cause  to  the 
jnatices  to  contrary,  6}c.  Tne  defendants  returned,  that  they  had  appointed  three  sub- 
appoint  o  stantial  householders,  therein  mentioned,  according  to  the  statute,  as  by  the 
verseer*  is  said  writ  they  were  commanded.  The  writ  of  mandamus  in  this  cause  bore 
h°°is  Fr°'  *****  tne  *  °^  'une> &n^  Easter  was  on  the  22nd  of  April  in  the  same  year. 
t  2  the?  6|  ^*  '*  ^°'8  **  a  caae  °^  a  ^°°^  ^      °^  con96(luence)  and  I  know  of 

are  to  be  an  no  determinations  that  have  adjudged  this  statute  to  be  only  directory,  except 
pointed  in  that  clause  relating  to  the  binding  of  apprentices  bv  the  justices,  which  te 
Within  a  held  to  be  directory  in  the  case  of  Hex  v.  Morris,  cite  &  by  Mr.  HoUtags.  The 
month  after  Court  must  take  notice  of  the  calendar;  see  6  Mod.  41.81.  148.  There 
Easter,  and  mav  ^  a  difference  between  an  officer  at  common  law,  and  a  new  officer  who 
in  that  year"1  ma^c  DJ  statute;  for  whether  this  Court  can  construe  the  power  of  such 
was  on  the  new-created  officer  in  other  terms  than  the  statute  has  limited  it,  is  what  I  am 
2)ad  of  A  doubtful  of.  In  the  construction  of  charters  the  rule  is,  that  every  affirmative 
aril,  clause  implies  a  negative;  though  in  Hick's  case,  Roll.  Ahr.  Corporation,  it 

|  509  ]  was  held  only  directory;  but  the  reason  was,  that  there  was  impliedly  an  inci- 


Theta  matt  dental  power  in  the  corporation  to  elect,  kc.     In  this  case  the  statute  orders 

toys  be**"  tn*  •lection  to  De  yearly,  and  the  intention  of  the  statute  is,  certainly,  that  it 

tween  the  * hould  be  *o  hy  imposing  a  penalty.     I  think  it  is  proper  to  consider  further  of 

teste  and!  re  it*     If  the  justices  had  not  a  power  to  appoint  after  the  time  is  passed,  to  be 

tam  if  a      sure  the  mandamus  will  be  felo  de  $e. 

bQT*  ***  3.     Anon.  E.  T.  1749.  K.  B.  Salk,  434. 

Lsndoo°m      *l  was  ne^  lnat  *ncre  mu8t  be  f°urt**n  days  between  the  teste  and  return,  if 

and  eight    &bove  forty  miles  from  London,  and  eight  days  if  under  that  distance. 

days  if  nn  4-     Rax  v.  Mayor  of  Dover.  M.  T.  1720.  K.  B.  Stra.407. 

der  that  dii     Mandamus  teste  14th  of  November,  returnable  28th,  was  moved  to  be  su- 

tanee;        perseded  for  want  of  fifteen  days  between  the  teste  and  return.    Upon  this  the 

^^  *ne     practice  was  inquired  into,  and  agreed  to  be,  and  settled  accordingly,  that 

taken  incla  wm5te  lne  Party  lives  forty  miles  from  London,  there  must  be  fourteen,  other- 

ai?e  and     w**e  OQty  eight  days,  and  that  one  is  to  be  taken  inclusive,  and  the  other  ex- 

the  other     elusive;  so  that  a  writ  teste  14th  may  be  returnable  the  28th. 

•xelasive.  ., 

VII.    RELATIVE  TO  AMENDING  THE  WRIT. 
1.    Rax  v.  Clithbroc,  E.  T,   1703.  K.  B.  6  Mod.    133.  S.   P.  Rex  v. 

Lyme  Regis.  E.  T.  1779.  Doug.  135. 
The  writ  a  mandamus  was  to  the  bailiffs  of  the  town  of  Clitheroe;  to  swear  in  such  and 
meaded'at  BacD  Peraons  mto  tne  on^ce  of  bailiffs.  It  was  moved  they  should  not  be  obliged 
any  time  be*0  ma'ce  *  return,  for  they  could  not  well  do  it,  because  the  writ  was  not  direct- 
fore  the  rs  ed  t°  them  m  their  natural  capacities,  and  by  their  names,  and  two  other  per- 
tarn;  sons  were  bailiffs,  so  that  it  would  be  hard  to  put  them  to  ftmake  a  return.  Bat 

Per  Cur.    Where  bailiffs  have  sworn  in  others,  who  were  not  rightly  cbo* 


MANDAMUS. — Quashing  of  *» 

sen,  you,  notwithstanding  continued  bailiffs  still;  and  therefore,  as  such,  are 
bound  to  make  a  return  to  the  Queen's  writ.     And  they  were  ordered  to  make 

a  return.  _ 

2.     Rex  v.  Mayor  or  Stafford.  E,  T.  1792.  K.  B.  4  T.  R.  690. 
It  was  moved  to  amend  the  mandamus,  alleging  that  the  prosecutor  bad  *■*  after 
stated  the  custom  of  the  borough,  relative  to  the  admission  of  burgesses,  too   r  510  } 
narrow.     Cause  was  shown  against  this,  on  a  subsequent  day.  hj§  been  x 

Per  Cur.  The  officers  inform  us  that,  in  Lord  C.  J.  Lee's  time  such  an  roade  aod 
application  was  made  and  refused;  and  we  think  that  at  all  events,  in  such  atravaraad, 
case  as  the  present,  where  the  return  has  been  traversed,  we  ought  not  to  per- the  Court 
mit  the  amendment  to  be  made.     The  parties  mar  apply  for  another  writ. —  ^^JJjJJJ* 

Rule  discharged.  E3e£** 

1,1  ' '  ■  in  tho  MMa 

VIII.     RELATIVE    TO    OBJECTING   TO   THE   WRIT,   ANDdanmt, 

WHEN  QUASHED  OR  SUSPENDED.* 
1.     Rexv.  Margate  Pier  Company.  M.  T.  1819.  K.  B.  3  B.  &  A,  320. 
Per  Kenyon,  C.  J.,  &  Buller,  J.,  in  5  T.  R.  74?75.  conira. 
A  writ  of  mandamus  to  a  corporation  commanding  them  to  pay  poor's  rate,  An  oxcep 
omitted  to  state  that  the  defendants  had  no  effects  upon  which  a  distress  could  *">■  way  be 
be  levied.     Held,  that  this  was  a  fatal  objection  to  the  writ,  and  might  be  uk*ntj?"Mr 
taken  after  the  return,  or  at  any  time  before  the  issuing  of  the  peremptory  J"  r*tura* 
mandamus. 

2.     TaveRaNjer's  case.  T.  T.  1780.  K.  B.  T.  Raym.  446. 
Ifhe  applicant  having  been  chosen  into  the  liberty  of  the  Company  of  Vint-  ^r§  to  ••  *, 
ners  in  London,  had  a  mandamus  directed  to  the  master,  wardens,  and  assist-  llT#r?"a  * 
ants  of  the  said  company  to  admit  him  to  be  a  liveryman  according  to  his 
said  election,  after  the  return.     The  writ  was-  objected  to,  and  allowed. 
5.     Rexv.  Mayor  of  Lincoln.  E.  T.   1690.  K.  B.  5  Mod.  406;  S.  C.  1 
Lev.  91;  1  Sid.  107.  Rexv.  Selwt.  H.  T.  1679.  2  Show.  154,  Tovtk- 
send'scase.  H.  T.  1663.  K.  B.  T.  Raym.  69.  Rexv.  Selbt.  H.  T.  0r>  l#  a|r 
*  1679.  2  Show.  154.  mil  a  partr* 

Motion  for  a  mandamus  to  the  mayor,  8c c.  of  Lincoln,  to  admit  one  A.  M.  to  hii  frt* 
to  his  freedom,  he  having  served  an  apprenticeship  there.— -Rule  absolute  tododi  who 
«uasb.  >  *  n  v  taswrfr 

4.    Dr.  Walker's  case.  H.  T.  1735.  K.  B.  Ca.  T.  Hard.  212.  S.  P.  R"?£"t£e11 
v.  Whalet.  T.  T.  1739.  K.  B.  7  Mod.  308,  309.  n.  .  . 

It  was  suggested  on  the  face  of  a  writ  of  mandamus^  directed  to  an  inferior  'W'here  it  iar 
officer  of  a  college,  that  such  college  is  subject  to  the  power  of  a  visitor.  online  face 

Lord  Hardwicke,  C.  J.  I  do  not  know  any  instance  of  the  Court  granting  0r  the  mats* 
a  mandamus  to  a  visitor  to  execute  his  power,  though,  at  the  same  time,  I  do  damns  4i 
not  know  but  the  Court  might  do  so,  for  it  is  a  kind  of  jurisdiction;  but,  how- routed  toa» 
ever,  it  is  but  a  forum  domeslicwn,  and. not  taken  notice  of  by  the  common  »»*•*■•'  ofi* 
law;  this  Court  only  issues  writs  of  mandamus  for  executing  that  authority  *"°  ^J0 
which  the  party  has,  and  I  do  not  know  they  have  ever  been  granted  in  aid  of  JJJ^  coj 
any  such  jurisdiction.     As  to  the  cases  of  electing  a  regtus  professor,  and  for  lege  it  fob- 
restoring  Dr.  Bently;  it  did  not  appear  in  either  case  there  was  a  visitor;  and  ject  to  the* 
if  the  parties  concerned  will  not  show  that  there  is  a  visitor,  this  Court  cannot  power  of  a 
take  notice  that  there  is,  because  all  visitatorial  powers  are  of  a  private  na-  ^J01^/?0 
turej  and  there  is  no  difference  whether  tlrat  power  be  in  the  crown  or  in  a  sub*  qnathed' 
ject,  for  it  is  a  private  right  in  either,  and  in  such  a' case  a  mandamus  must  of  1  511'  1 
necessity  be  granted  as  well  where  the  crown  as  where  the  subject  is  con- 
cerned.    But,  however,  in  this  case,  the  writ  is  ftlo  He  se,  for  it  suggests  that      .  .     ... 
the  bishop  is  visitor  ot  the  college,  and  the  return  cannot  help  it.     I  am  very  bJj  Bnnenm 
clear  that  this  return  should  be  allowed,  or  that  the  writ  should  be  quashed,      drd  ifdiiee 
bi    Rex  v.  Mayor  or  Warwick.  T.  T.  1794.  K.  R  Stro,  55.    Rex  v.  ted  to  tho** 

Wildman.   M.  T.   1730;  K.  B!  2  Strn.  879.  who  have 

It  was  moved' for  superseded*  to  a  mundamu*  directed  to  the    mayor,  *hJer-mn*  l*J°*V 

*  A  motion  cannot  bo  raaJo  to  supercede  the  writ  after  the  return  is  out;  per  Lee,    J.  in  right. 
Whitwood  v.  Jt>com;  cited  2  6elw.  N.  P.  tOSL 


mo  Mandamus.— Quoting  ©/. 

man,  and  common-council,  to  go  to  the  election  of  a  town-eierk,  upon  an 
davit  that  the  writ  was  misdirected,  for  it  was  neither  to  the  corpora***  bf 
the  corporate  name,  nor  the  mayor  and  aldermen  only,  in  whom  the  right  of 
election  waa.  The  Court  said,  as  this  writ  was  directed  to  the  coramon-coun- 
cil,  who  had  no  right,  they  would  grant  a  supersedeas. 

6.  Rex  v.  Butter  worth.  E.  T.  1733.  K.  B.  7  Mod.  5*9.  

Hut  the  It  was  moved  to  supersede  a  mandamus  to  the  Prerogative  Court,  to  oaenpst 

rjovrt  will  |he  proDate  0f  a  wj|I  quia  erronke  emanavk.  Upon  producing  an  affidavit  and 
^r/mnn the  proceedings  in  lne  court  below,  whereby  it  appeared  the  wht  was  1*%*^ 
damn*  to  tea*  there,  and  to  prove  that  the  Court  would  supersede  a  mandamm  under 
compel  pro  those  circumstances,  and  not  require  a  return  to  be  made  tfcereto,  the  ea*t  of 
sate  if  it  w  Sir  Richard  Rainc,  5  Mod.  374.  was  cited. 

•aed  before  j^,^  Hardwicke,  C.  J.  It  appears  the  litigation  of  the  will  waa  subse- 
*•  TJJ!  .    quent  to  the  time  of  the  mundamui  issued,  and  in  that  respect  distinguishable 

Tod"  from  thc  caso  cited>  M  lhia  writ  can  h*rdl?r  b°  ^  tC  haTe  iMaed  errooeoJJsV? 

when  at  that  time  there  was  no  controversy  about  the  will;  and  wheir  there 
is  none  a  mandamus  properly  lies.     There  was  a  rule  to  show  cause,  which 
was  afterwards  made  absolute  by  consent  of  the  other  side. 
n,  .».r«i.  7-  R"*  Whalet.  T.  T.  1739.  K.  B.  Stra.  11». 

on  affidt  A  mandamus  was  granted  directed  to  the  defendant  as  roaster  ofFefe^ 
vits,  with  house  College,  in  the  University  of  Cambridge,  to  admit  T.  R.  to  a  felh)**jbii> 
o«i  a  return  of  that  college,  upon  an  affidavit  of  his  election.  On  motion  to  supersede  thai 
F  ^12  ]  writ,  upon  affidavits  of  there  being  a  visitor,  the  Court  aa'd,  the  master  must 
x  so  ftwiDi  make  a  return 

2V2T    8-  Rbxv-  th*  Mayor  of  Cambridge.  E.  T.  178*.  K.  B.3T.  R  4». 
may  be  II  wa»  resolved  that  the  return  to  a  mandamus  may  be  qunshed  aw  to  peM, 

qnashed  as  and  allowed  as  to  the  residue,  provided  the  two  are  independent  and  net  lav 
to  part  and  consistent  with  each  other.  . 

allowed  aa  to  ihe  remainder,  provided  the  two  are  independent  of  and  not  inconsistent  waa  each  other, 
A  notice  of  9-  A»ow.  M.  T.   1743.  K.  B.  1  Wils.  30. 

motion  to  Upon  a  motion  to  quash  a  mandamus,  it  was  said  by  the  Court,  yon  cna 
quash  or  tn  never  move  to  supersede  or  quash  any  writ  whatever,  without  notice-  of  fllo- 
persede  a     tion. 

mV*a  .  10.  Rbzy.  Water  Eatox.  M.  T.  1804.  K.  B.  2  Smith,  54;  S.  C.  Ktx 
SwanC  v«  Tucker*  M.  T.  1824.  5  D.  &  R.  434;  S.  C.  3  B.  *  C.  545. 

guerf  Rule  to  show  cause  why  a  mandamus  directed  to  the  defendants  should  not 

When  a      be  quashed,  the  terms  of  it  exceeding  the  terms  of  the  rule  by  which  ***■• 
rale  has      granted.     It  appeared  there  was  a  dispute  about  the  right  of  certain  copyboloV 
bee*  obtain  crs  of  the  manor  for  Hveg  lo  have  a  renewal  of  the  like  number  of  Ike*  upon 
mJmda       payment  of  certain  fines;  and  it  was  suggested,  that  the  lord  and  steward  of 
^  to  is    the  manor  had  omitted  to  hold  a  court  for  sixteen  years.     The  claw  **» J*** 
see>and  the  right  to  renew,  after  the  extinction  of  all  the  lives,  and  the  rule  tor  a  uutndar 
manda      mu$  was  obtained  by  several  of  the  copyholders.     The  terms  of  the  ruW  were/ 
tmir  ir  talc  OQ\y  that  a  court  should  be  held,  viz.  commanding  him  to  hold  one  or  more  custom- 
Mi*  *    »/  court  or  courts.  The  mandamus  itself  contained  a  suggestion  of  the  rights  of 
thaT a^T  '*•  claimants,  as  is  usual,  stating  that,  from  time  whereof,  &c.  £e  teiiaate,  cf 
warranted  the  extinction  of  such  lives  have  been  used  and  accustomed  to  be  «fl^"efl*r 
by  thorate,  other  lives,  upon  payment  of  a  certain  fine;  and  the  mandatory  part  ottnw  wrtly 
and  differ    WMi  a^at  ho  should  appoint  a  day  or  day*  for  the  holding  of  a  court  or  courts, 
???-??  ^_  and  should  hold  such  court  or  courts,  in  order  to  re-admit  such  tenants  a# 


If  fc  ana  snouta  noia  sucn  coun  or  couns,  m  vruci  w  r«-««M«*  -»- --  ~™ 
BdSna  Bhould  be  entitled  to  be  rc-admitted  according  to  the  custom  of  the  said 
thins*  inci  nor,  and  lake  such  surrenders  as  should  be  made,"  &c.  In  pursuance  of  this 
denul  to  a  writ,  the  steward  had  held  a  court,  but  rendered  it  wholly  illusory  by  refitting* 
manda  to  re-admit  any  one,  saving  the  tenants  had  no  right  to  renewals, 
mtis,  bnt  per  Cur.  The  question  is  not  now,  whether  the  Court  could  grant  a  rule  as 
materially  €Xtcnsive  as  tjlig  ttamforotw,  but  whether  the  parties  shall  ingraft  upon  a  rule 
the't'erms  lefme  which  were  not  granted;  because,  if  the  mandamus  extends  beyond 
the  Court  the  rule  much,  il  may  be  too  large,  but  ynt  there  may  be  some  things  wnie* 
will  qaasa  are  implied  as  a  sort  of  incidents  to  a  manda*™*.— Rule  absolute  to  quaes? 
the  writ.    rte  nvandamts. 


MANDAMUS.— Return  fir.  961 


XS.  RELATIVE  TO  WHOM  THE  WRIT  SHOULD  BE  DEUtr-A 

ERED  mtM  should. 

1.  Rex  v.  Mayor  of  Exeter.  M.  T.  1697.   K.  B.  12  Mod.  251.       edtoXTof 
^  It  was  held  by  the  Court,  that  a  writ  of  mandamus  ought  to  be  delivered  tOfiMr  who  to 
him  who  is  to  make  the  return.  to  make  the 

2.  Rex  v.  Chapman.  E.  T.  1704.  N.  P.  6  Mod.  152.  return. 

On  a  mandamus.     The  mayor  returned  that,  before  the  arrival  of  the  writ,    I  513  1 
J.  S.  had  been  duly  chosen,  and  aworn  into  the  office  of  town-clerk.     It  ap- Ttterefore 
peared  on  evidence,  that  the  right  of  election  was  in  thirty  common-council  ^amus  bo 
men:  and  that  the.  writ  had  been  directed  to  the  mayor;  the  Court  held  that,  j„g  granted 
notwithstanding  the  election  was  in  the  common-council,  still  the  writ  was  to  to  elect  a. 
be  delivered  to  the  mayor,  as  the  most  visible  part  of  the  corporation.  tbwa'clerkr 

X.  RELATIVE  TO  RETURN  TO  THE  WRIT.  jjjjjj de 

(A)   Br  WHOM  MADE,*   AND   OF   ITS   BEING   UNDER   SEAL.  litered  to 

1.  Rex  v.  Mayor  of  Abingdon.  M.  T.  1698.  K.  B.  Salk.  431;  S.  Ctho  nayor, 

Carth.  499;  S.  C.  2  Salk.  699;  Skin.  368. 

A  mandamus  was  directed  to  the  mayor,  bailiffs,  and  all  the  capital  burg***-  When  a 
es.    The  mayor  returned,  setting  forth  that,  by  their  charter,  at  such  a  certain  JJJJy dr 
day,  the  commonalty  are  yearly  to  choose  two  out  of  the  capital  burgesses,  Tecied  t0 
and  to  present  them  to  the  mayor,  bailiffs,  and  the  rest  of  the  capital  burgesses,  the  mny0Tt 
and  they  are  to  elect  one  of  those  two  thus  presented,  &c.  to  be  mayor  of  the  bailiffi,  Jto. 
town  for  the  year  ensuing;  it  was  debated  several  times  upon  this  single  point,  the  mayor 
whether  the  return  offered  by  the  mayor  was  sufficient,  and  whether  the  Court  «one  may 
were  bound  to  receive  it.    The  Court  held,  that  they  could  not  refuse  we^,^^ 
mayor's  return,  because  he  is  the  principal  officer  to  whom  the  writ  was  di-th#  olherl 
rected,  and  to  whom  the  writ  was  actually  delivered;  and  all  that  the  Court  cannot  diaa 
could  do,  was  to  compel  a  return  to  be  made  of  the  writ.     And  if  the  mayor  ?ow  it;  tho 
had  made  any  return  contrary  to  the  votes  of  the  majority  concerned,  it  was  at  »*jror  w 
his  peril,  and  that  the  way  to  punish  him  was  by  information  in  the  King's  ^"SiiV 
Bench. — Rule  discharged.  jt  against 

2.  Reg.  v.  Clitheroe.  E.  T.  1704.  K.  B.  6  Mod.  133.  theconeoal 

A  mandamus  was  to  the  bailiffs  of  the  town  of  Clitheroe,  to  swear  in  such  of  the  ma 
and  such  persons  into  the  office  of  bailiffs.     It  was  moved,  that  they  should  jority. 
not  be  obliged  to  make  a  return,  for  they  could  not  well  do  it,  because  the  writ  jj£e^* 
was  not  directed  to  them  in  their  natural  capacities  and  by  their  names,  and  t0WJ|  oad 
two  other  persons  were  bailiffs,  so  that  it  would  be  hard  to  put  them  to  make  n<Jt  make 
a  return.     But     Per  Cur.     When  bailiffs  have  sworn  in  others,  who  were  not  the  return, 
rightly  chosen,  you,  notwithstanding,  continue  baliffs  still;  and,  therefore,  anleai  the. 
ought  as  such  to  make  a  return  to  the  queen's  writ;  and,  therefore,  must  make  Jj^jjj^' 

ft  return.  n  tor  he  void. 

3.  Rex  t.  Mayor  of  Exeter.  T.  T.  1696.  K.  B.  12  Mod.  127,  Rex  v.    .  614  -j 
St.  John's  College.  M.  T.  1692.  K.  B.  Skin.  368.  a  return  ii 

To  the  return  to  a  mandamus,  there  was  neither  the  hand  of  the  mayor,  good,  tho' . 
nor  the  seal  of  the  corporation  to  it.     Per  Cur.     It  is  well  enough  without  there  be  net 
them.     Before  the  statute  of  York,  the  sheriff  need  not  set  his  hand  to  any  "JJ^^. 
return.     If  the  return  be  false,  you  may  bring  your  action  against  the  whole       Qf  0|> 
body  politic  for  making  a  false  return;  and  against  a  particular  person  for  pro-ieaf  of  fa 
earing  a  febe  return;  see    1  Sid.  257;  1  Salk.  192;  Skin.  368;  Fitz.  4.       corporation 

(B)  Of  the  return  being  positive.!  J<>  "*• 

1.  Rex  v.  Lyme  Regis.  E.     T.     1719.  K.  B.  Doug.  158.  ^LETi* 

Per  Butter,  J.     The  same  certainly  is  required  in  a  return  to  a  mandamus  J^jgJJf  £ 
A  in  an  indictment  or  return  to  write  of  habeas  carpus.  a  retara  to- 

2.  Re*v.  Lyme  Regis.  E.  T.  1779.  K.  B.  Doug,  159.  S.  P.  Manatc^'s  a  manda 

case.  T.  T.  1079.  K.  B.  T.  Raym.  375.  S.    P,   Rex  v.  Mayor  ot«jimod 
D.NCASTER.  T.  T.  1752.  K.  B.  Sav.  39.   175.  Glide's  case.  T.  T.md^enu 
1690.  K.  R.  4  Mod.  35.  Rex  v.  Mayor  of  Abingdon.  H.  T.  1699.  haUa$t9t 
K.  B.  2  Salk.  431 ;  12  Mod.  402;  Holt,  436.  441;  Salk.  482.  n.  fU9< 

*  The  return  mutt  be  mado  by  the  penon  to  whom  the  writ  ie  directed. 

t  The  return  mu*t  be  poi  kWe  aad  certain;  1 1  Rep.  996. 

VQl,.  XII.  4* 


9fe*  M  ANDAMUS— Helm*  to. 

rcStm  b«  I^f  ^luller,  J.  If  the  return  to  a  mandamus  be  certain  on  the  face  of  fty 
certain  «o  tnat  *8  sufficient;  and  the  Court  cannot  intend'facts  inconsistent  with  il  for 
the  faee  of  tne  purpose  of  making  it  bad . 

it,  that  is  latiSciont  and  the  Coort  can  not  inland  facta  inconsistent  with  it  for  the  purpose  of  making  it 
bad. 

If  .  3.  Rex  v.  Malden.  T.  T.  1690.  K.  B.  Salk.  431. 

poaalVfThe  ^  man^cmius  issued,  reciting  quod  cum.  The  corporation  ought  to  choose 
writ  be  d*1"^  two  Da*un%  out  of  such  as  had  not  been  bailiffs  for  three  years  before, 
false  in  not  They  returned  their  constitution  by  letters  patent  to  be  to  choose  two  ex  c/- 
truly  sta  dermannis,  and  that  they  had  chosen  secundum  formam,  8tc,  effechm  literorum 
ting  the  con rpatotfttro  generally;  and  this  was  held  nought;  for  they  ought  to  deny  their 
"^^"JJ^ constitution  to  be  as  is  mentioned  in  the  writ,  or  show  a  compliance  with 
lion,  uuiretne  wrwH  whereas  they  have  acted  according  to  a  iconstitution  set  forth  in  the 
taifjongbt  return  different  from  the  writ,  and  do  not  deny  the  supposal  of  the  writ; 
to  stay  the  wherefore  a  peremptory  mandamus  was  granted. 
eonst!w*ioi,f  t0  be  M  ^mio^  in  thewrit. 

mL  4'  *2?L.  LtM*  Re°19-  e-  t-  1779-  k-  b-  Dott?-  t63.  Masaton's  CASE. 

™«mentae       pT    17°4'  K'  B    6  Mod'  *>9- 

tive,  Per  c"r'     The  return  to  a  mandamus  must  not  be  argumentative. 

[  515  ]        t  Re*  v.b  Williams.  T.  T.  1754.  K.  B.  Say.  Rep.  140. 

Bat  to  a  ,  Up©  n  a  suggestion  that  no  portreeve  was  elected  for  the  borough  of  St.  Mi- 
mawda  cnael  s  upon  the  charter-day,  a  mandamus  was  awarded,  directed  to  the  stew- 
mus  to  •  ard  of  a  court-leet,  whwby  he  was  commanded  to  hold  a  coert-leet.  The 
M5.™  J1!^  ft*  1U  P^60^  *>  «he  command  of  the  writ,  he  had  faofcfen  a 
IRS^T**^9  a0d  had  electod  *nd  8Woro  A-  **.  «to  the  office  of  portreeve  of  th*- 
■on  bai       trough. 

been  dnly    m    ?**  w-     «  has  been  said,  that  this  return  i»  bad,  because  instead  of  he- 
elected  and ing  positive  it  is  argumentative;  but- we  are  of  opinion,  that  it  is  sufficiently 
■worn  into  positive  as  to  the  principal  fact;  namely,  that  a  person  was  duly  elected  and' 
toe  office,  ^ora  into  the  office  of  portreeve  of  the  borough. 

6.  Rbx  v.  Lyme  Regis.  E.  T.  1779.  K.  B.  Doug.  148. 
The  power  In  return  to  a  mandamus  to  restore.  It  was  stated  that  the  party  wasn- 
of  remov  moved  by  the  corporate  body  at  large,  without  averring  that  the  power  of 
v&rnTfa  pemova.1  w*8  /esled  in  thera-  p<*  Sit*.  The  only  questf&i  w,  whether  w* 
cia  in  the  can  take  the  ,a*  as  c,earty  established,  that  the  power  of  a  motion  is  incident 
corporation to  a  corporation  ?  The  great  objection  made  to  this  return  is,  that  the  defend- 
at  large,  it  ants  have  not  set  out  that  the  body  at  large  has  the  power.  They  have  set 
is  sofficieatoot  the  charter;   and  we  must  take  it  to  be  as  stated;  and  there  is  no  special 

tL'nartv    P°W6r  thereb^  8iven>  eilher  to  the  w"ole  body  or  any  select  part.     In  such  *< 
wairemiv  case>  a  charter  making  them  a  corporation,  the  law  implies  the  right  to  re- 
ed by  the    mwe  to  be  ,n  the  w«ole  body.     The  charter  leaves  it  to  the  rule  of  law.     It 
eor  porraie  "*  said  there  may  be  some  other  charter,  or  bye-law  to  the  contrary;  but  it  is 
body  at      necessary  to  state  every  possible  negative,  as  that  there  is  no  other  charter, 

c*o7«™r!n,  ?°  bjfe"laW'  .&c'  L  We  lhink  h  is  not'  If  there  were  another  charter  or  brel 
that  the  bo  laW  restr»,nmf  J tbe  Power,  and  that  were  not  set  out,  can  there  be  a  doubt  but 
«y  at  targe  an  tcllon  w/>uW  lie  ?  lbat  would  be  misleading  the  Court.  Wherever  there  is 
had  the  •  suppression  of  truth,  andirh*  party  is  thereby  injured,  he  may  maintain  an 
power  of  re  action.  ' 

moving,  f 

When  the  mandamus  is  to  restore  n  person  who  -has  been  removed  from  an  office  the 
return  must  be  very  accurate,  in  stating  the  power  of  the  corporation  to  remove;  Rex  ▼. 
Msyor  of  Doncaster  2  Sehv.  N.  P.  1052.  It  was  observed  by  Lord  Mansfield,  in  Rex  v, 
Ricliardson,  Burr.  537.  (see  Rex  v.  Ponsonby,  I  Ves.  Jan.  7.)  ihat  the  power  of  removal 
was  incidental  to  ihe  constitution  of  a  corporation,  mid  that  it  was  necessary  to  the  ffood 
order  and  government  of  corporate  bodies  that  there  should  be  such  a  power,  as  modi  as  a 
a  power  to  make  bye-laws.  '  . 

t  And  as  the  power  of  removal  cannot  he  exercised  by  a  select  part  of  the  corporate  body,- 
unless  it  be  specially  given  to  that  part  by  charter  or  proscription,  if  a  return  should  set  fori 
a  removal  by  the  common  council,  without  showing  how  they  were  anJmised,  it  would  b«* 
bad;  Rex  v.  Doncaator,  Bull.  N,  P,  205f  S.  C.  Say.  Rep.  27. 


MAN»AMUS.-qr  •**  f**M  *» 

7.  Reg.  v.  Corporation  of  Cornwall.  E.  T.  1708.  K.  B-  U  Hfod.  174.  [  &lf  ] 
Reg.  v.  Twitt*.  M.  T.  1702.  K.  B.  7  Mod.  84.  Reo.  v.  Al*bo- **•/«* 
rough.  M.  T.  1712.  K.  B.  10  Id.  101 .  ^dS5» 

The  Court  held  that  nonjuii  tUctun  la  a  good  return  to  a  mandamus,  gj^  W0Ji 

See  Salk.  434;  Fits.  195;  2  Ld.  Raym.  1404.  deMo  m* 

8.  Rax  v.  Newton.  H.  T.  1689.  K.B.  Show.  252.    Rax  v.  Lambert.  M.  do  tlectu$ 
T.  1689.  K.  B.    12  Mou.  2,  3.      Rex  v.  Sheriff  of  York.  H.  T.    K.  etprafa 
B.  1680.2  Show.  154.  Sat* 

It  was  resolved  that  nan  debUo  modo  ekctas  el  prczfectu*  ad  officn/m,  o>c,  was  Qr  tfcat 

a  good  return.  mom  otaar 

9.     Re*  v.  Williams.  T.  T.  1754.  K.  B.  Say.  140.  proa  ia 

The  Court  were  clear  that  a  return  that  some  other  individual  instead  of  the  ataadoria* 

applicant  had  heen  elected  was  a  valid  and  sufficient  return.  fff  !?????*,_ 

10.    Rex  v.  Mayorof  Rippo*.  H.  T.  1669,  K.  B.  Salk.  433;  S.  C.  1  J^gy* 

Ld.  Raym.  564;   1  Sid.  14.  Or  that  tat 

Per  Cur.     A  return  that  the  complainant  has  resigned  is  a  proper  return,    oomlata 
11.     Rex  v.  Lyme  Regis.  H.  T.  1779.  K.  B.   1  Doug.  79.  aat  baira 

Return  to  a  mandamus  to  restore;  stating  that  the  prosecutor  was  *rij8g~ 
eieccted,  admitted,  and  sworn.     Lord  Mansfield.     The  question  is,  whether  |orn  ^  a 
this  is  a  sufficient  return?      The  grievance  complained  of  by  tho  person  ap-ma-<,a 
plying  for  the  writ  is  that,  having  been  duly  elected,  admitted,  and  sworn,  he  mU9 10  rs 
has  been  removed  by  the  corporation;  and  they  are  to  show  a  just  cause  ofatora,  ata 
removal.     It  is  admitted  that  they  could  not  remove  for  want  of  an  original  }"*»■* 
title;  but  it  is  contended  that  they  have  sufficiently  answered  the  suggestions  lc^?  wi 
of  the  writ,  and  that  issue  may  be  taken  or   an  action  brought  on  the  re-  not  dalj  e 
turn.     We  are  all  of  opinion  that  the  return  must  answer,  not  the  words  but  i«ct«d,  a* 
materiality  of  the  writ;  therefore,  the  return  must  be  quashed,  and  a  preremp-  mitted,aa4 
awy  mandamus  must  issue.  .  b  j 

J        12.     Rex  v.  Leicester.  E.  T.  1766.  KB.  4  Burr.  2087.  |o,  aretura 

Upon  a  mandamus  to  restore  one  J.  S.  to  the  office  of  an  alderman  oi  the  t0  a  man 
borough  of  Leicester.     The  defendants  returned  for  cause  of  removal,  that  damu4  t0 
the  said  J.  S.,  after  he  was  elected,  placed,  and  sworn  into  the  said  office,  and  restore  an 
iSbre  amotion  of  him  from  it.  that  is  to  say,  on  the  1st  of  May,  1766    de-a  der^n 
parted,  with  his  family,  from  the  borough  of  Leicester  aforesaid,  and  the  lib-  ~  n 
erties  thereof,  and  entirely  left  the  same,  with  an  intent  to  reside,  inhabit,  and  idence  wM 
dwell  with  his  family  for  the  future  elsewhere;  and  from  thence  and  until  at  disilUowed, 
the  time  of  the  amotion  of  him,  did  continually  abide,  reside,  inhabit,   and  r  5ll  -j 
dwell  with  his  family  out  of  the  said  borough  and  the  liberties  thereof,  cont •*****»* 
ry  to  the  duty  of  his  office  aforesaid,  to  the  great  injury  and  damage  of  *•*£**  J* 
mayor,  bailiffs,  and  burgesses  of  the  said  borough.  no*»L^ 

Lord  Mansfield.     This  man  had  not  totally  left  the  borough.     There  is  no^  from 
pretence  to  support  this  return:  *™^^j^^^&>         Sftff 
13.     Rex  v.  Sir  W.  Penrice.  T.  1.  1741.  K.  I*.  ~  w"^8£hwar-  party  was 
Mandamus,suggestingthat  M.  H.  was,  in  Easter  week  chosep^^  causJIdeJroail. 
den  of  Hestor,  and  commanding  the  defendant  to  swear  higected  iQ  Eagter  Arotaraia 
to  the  contrary.      To  this  he  returned  that  H.   was  r£fused  tQ  t  the  •••"* 

week,  and  that,  upon  his  offering  to  ^ar  hun  in^  he     .  hl  change**™£ 

office.    It  was  expected  H.'s  refusal  could  be  n*  < e        ^  lhe  0gce>     And  of**he 
his  mind,  and  the  parish  had  an  interest  m  ^;"3     :«cant;  but  as  to  the  first  Coart; 
the  Court  held  the  latter  part  of  the  «^lh^*  g^oo  of  the  writ,  and,  Qr  a  ratara 
exception,  they  held  it  good,  as  it  pursued  tne  sugg  unmamdm 


mus  to  jaa 


mem  in  a  cenain  conpiaim  w»uuu,  ^  mandamus  the  justices  wu  eompi, 

the  relief  of  landlords.     Upon  the  /eturr  coropiaint  that  was  before  bafora 

therein,  that  they  had  heard  and  determine  r  ^^ 

them;  and  that  return  was  allowed. 

'Haat  it  w«  datarraiaed,"  ia  good.  £kiabea  tar,  oitad  1  Sid.  210,1 

*  So  w^ion  fuit  amota*  per  no*  ***  T-  **  - 


**»  MANDAMUS.— fefum  to. 

£"i  t'hlT.  If  *"  T*  TAW,T<Mf  Chokchwabmh.  H.  T.  1776.  K.  B.  Cowp.  41$. 
party  w«.  T  J8**"™.10  *  "mwImmm  to  J.  R.  and  L.  T.,  churchwardens  of  Taunton,  St. 
•net  daly  •  Jemea's,  in  Somersetshire,  to  restore  L.  C.  into  the  place  and  office  of  sex- 
Jeeted  tex  ton  of  the  said  parish.  They  returned,  that  L.  C.  was  not,  according  to  the 
ton,  accor  ancient  custom  of  the  said  parish,  duly  elected  and  sworn  into  the  said  place 
.u?i  it.'"  offic?'  M  by the  writ  '•  ■uPP°»ed;  «"d  farther,  they  returned  a  custom  im- 
loin  ••  and  me,D0^!•,  for  ,he  churchwardens  and  inhabitants  paying  scot  and  bearing  lot,  or 
tfa«re  m  a  the  inaJor  Part  °*  ,hen,» to  «<»emble  and  elect  a  sexton  for  the  said  parish,  which 
certain  cm  person,  so  elected  sexton,  the  churchwardens  and  inhabitants  paying  scot  and 
torn  for  the  bearing  lot,  or  the  major  part  of  them  for  that  purpose  assembled  in  vestry  in  the 
*.  *  ™     KS?.  ^TJ?'.^'.^  time  beJond  "emory,  been  used  and  accustomed  to  re- 

■plMMre.  PleasHre'  and  lben  Ae/  returned  a  discharge  and  removal  of  the  said  L.  O. 
and  tint     'rom  ,6e  said  office  of  sexton,  pursuant  to  the  custom,  and,  therefore,  that 

*•*"*  MeVe1&Ved  h,m-  ^rd  Man8fieW-  I  «e  no  inconsurtency  or  remJSaiTcT 
i»r^T2  J  k  ^  r^Urn?d  that  L' C-  WM  not  d0,y  el«cted;  but  Jit  waiXTS 
^«ch"^Jaib!e5  'DP«^««onof  the  office,  whether  duly  elected  or  not,  ttanXm 

«•"•"  *    &w  •     "  *"'     "  °U?°m  > the  Pari8h  t0  remoT«  'heir  sexton  at  pleasure? 

«?°t      ■  lTilSLS  tfT*  rf  8UC,h  C?8,om'  •»*  "«^«We  thereto,  they  had  actual 
I  *•»  J  7cremS'ed  n,nJ5  therefore,  let  the  return  be  allowed. 

R«o.v.  Mayor  of  Norwich.  H.  T.   1706.  K.  B.  2Salk.436.    S.  P. 

Kex  v.  Mayor  of  Cambridge.  E.  T.  1788.  K.  B.  2  T.  R.  456     S  P 

And  mt«  Rex  v.  York,  Mayor  of.  H.  T.    1794    K    Be  T  R  or       %'  » 

"»»«*     ,eSTS  °!dn"t,1i  '°  beJln  •ldernM  of  N^l>-    The  corporaUo 
-eh  other.  rct?™«d  <»»e  charter  of  E.  4.,   Quod  aldermarO^erentur  a  exonm^S^t 

aft:  ittjri^*izrjL!  ens  trt-tr^5? 

n.inion  «f  P"?011  of  twenty-one  years  old.  born  th«  «.„  «f  .  *^LZ**T%?2  W 


niution 
freemen 
the 


holding  refused.  Return Til,.? .hi  v"*°mJQ  m  °™er  to  be  »dmi«ed,  but  has  been 
>n  fi  srfnitieVtaoml  3'    i?.        co|-P»ra««on  consists  of  several  guilds  and  frater- 

faJVly""that  th«i  J«  °uf  Whlch  person9  en,i,,ed  t0  fre*d<""  ■»  tol,e  admitted-  awl 
ted  if  it  w.  '?at  there  is  such  a  custom  as  axuroe«t*A  fi»,  ~a~,u.: V  ,     HM'  ana 

averred  to  4»>at  within  the  city  there  i*  and  tfm!  „!,.  «r  JTi  '"I  fraemen  B  """J  »wl 
bo  held  co»^  held  h»ft«,  .h-  u  V  i  *  u.  •  m,nd  hn8  bcen>  a  certain  ancient 
witbi.  the  persons-  ,  bf  J"  ,be  chamberlain,  or  his  deputy,  for  the  admission  ofsuch 

city,  and  man  on  the'l'l* \$T  "  fnoi.her  uCU8tom  for  (hc'>  taking  the  oath  of  i  fiS 
*h.  time  P<r  Cw,     |J-  Testament ;  that  the  applicant  refused  to  take  it. 

n^not b. ,h0  ad™«ion  of  free'mt  '  m"1  "  ^'l- g  °UtLthe  CU8tom  «•  b<>ld  court,  for 
stated.        to  be  held  is  mentioned   '  ?r°  p,ace  and  Vme  where  and  when  such  courts  aro 

sufficient  as  to  place;  it  is  nv^Z?  'u*  T , */*  ^^  opinion  the  return  is 
enough  without  saying  i„  whaTmS  r.k*  ^  Wrthw  the  ci^'  *»*  ,h»  » 
J8.     Rex  v.  Evans.  *M.  T  1690  if  *»  ^ 

Tion  of  Durham.  H.  T   n.'2  if   ti' .^cf8"3-     Reo'  t-  Cormra, 
tion  of  Mal^en.  T.  T.  1690  If  R'.    ^  U6'     R"  r'  Co««»>tA- 
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tv*  rolk  to  the  Mid  cv$to$;  that  articles  were  exhibited  against  him  in  see-   [  519  ] 
liens;  that  he  there  also  refused ;  and  theroon '  he  was  removed  by  order  of  It  caaaot 
the  jostiees  according  to  the  statute  of  1  Will,  and  Mary,  c.  21.     But  the  £"£"«« 
Court  said,  nothing  is  to  be  intended  in  a  return  to  a  mandamus.  damu$  Tor 

19.     Rex  v.  Mayor  of  Donc  aster.  T.  T  1752.  K.  B.  Say.  40.  rotoring  a 

It  was  resolved  that  it  cannot  be  returned  to  a  mandamus  for  restoring  a  person  te 
person  to  an  office  that  he  is  not  eligible.  "  •**• 

90.    Hereford's  case.  H.T.  1684.  K.  B.  Sid.  209;    S  C.    10  Mod.  101;  J*1*  » 

S.  C.  Cited  5  Mod.  II.  S2S/7 

H.  obtained  a  mandamus  to  restore  him  to  the  place  of  town-clerk  of  Here-  #  mode  do 
ford.  The  mayor  returned  nunquam  fuit  debiio  modo  admieeus.  Held  ill,  bito  mdmio 
lor  he  ought  to  have  returned  non  est  admissus.  ""• 

21.    Reo.  v.  Twirtht  and  Marriott.  T.  T.  1703.  Salk.  433.  S.  P.  Rex  ▼.  **■■■■■ lh# 

Whiskin.  And.  1.  leete^f* 

It  was  resolved  that  return  of  non  fuit  modo  debiio  admissus  or  elect  us,  unless  w  modo. 
the  writ  suggests  a  debiio  modo,  was  bad. 

32.  Rex  ▼.  Harwood.  T.  T.  1724.  K.  B,  8  Mod,  380.  S.  P.  Id.  336.  S. 
P.  Rex  v.  White.  H.  T.  1730.  K.  B.  Stra.  894.  contra  895.  Rex  ▼. 
Gut.  H.  T.  1703.  K.  B.  6  Mod.  89.  S.  P  Rex  v.  Rice.  IS.  T.  1690. 
K.  B.  5  Id.  325.  Rex  v.  Guirx.  T.  T.  1695.  K.  B.  2  Ld.  Raym.  1008; 
S.  C.  3  Salk.  162.  So,  tea 

A  mandamus  was  directed  to  the  defendant,  Dr,  H.,  ns  official  to  the  Arch- «•«*<'• 
deacon  of  L.,  to  swear  T.  S.  churchwarden  of  the  parish  of  H.,  who  return-"1**  to 
ed  that  T.  S.  non  fuit  electus.     Per  Cur.     The  return  is  a  void  return;  the XtTwrSswaw - 
writ  of  mandamus  commands  the  defendant  to  swear  the  churchwarden,  or  to  jeDf  non 
return  cause  why  he  cannot  swear  him.     Now  he  may  return  some  cause,  as  fuit  eUe 
an  incapacity,  for  that  he  is  judge  of;  but  he  cannot  deny  the  election,  for  that  tus  h  Data 
he  is  no  judge  of.     The  archdeacon  is  only  a  ministerial  officer,  and,  there- 8°°^ rttmr* 
fore,  bound  to  swear  him.     The  swearing  is  only  matter  of  form;  because  a 
churchwarden  may  act  before  he  is  sworn.     The  office  of  churchwarden  is  a 
temporal  oflice.  • 

23.  Rex  v.  Simpson.  M.  T.  1715.  K.  B.  1  Stra.  609.  olSaa"? 

Mandamus  to  the  archdeacon  of  Colchester,  to  swear  R.  F.  into  the  office  ^  bi^p, 
of  churchwarden.     He  returns  that,  before  the  coming  of  the  writ,  he  receiv-  if  not  a 
ed  an  inhibition  from  the  Bishop  of  London,  with  a  signification  that  he  had  good  rater* 
taken  upon  himself  to  act  in  tho  premises.  t0  *  ma* 

Per  Cur.    The  return  is  ill.     It  does  not  appear  that  the  town  of  Colches-  dam**  «• 
ter  is  within  the  diocese  of  the  bishop  who  inhabits;  the  archdeacon  is  but  achar©hwar 
ministerial  officer,  and  is  obliged  to  do  the  act,  whether  it  be  of  any  validity  or  jeB, 
not     A  peremptory  mandamus  was  granted.  r  520  1 

24.     Rex  v.  University  of  Cambridge.  T.  T.  1722.  K.  B.  1  Stra.  557;  S.  Wbea  the 

C.  2  Ld.  Raym.  1348.  return  te  a 

Mandamus  to  restore  A.  B.  to  his  academical  degrees  of  bachelor  of  arts  manda 

and  bachelor  and  doctor  of  divinity.      Return,  that  the  University  of  Cam-™"*  £ *• 
■    •■•  ,  TT  .  '«  *.,  ••«  a  were  to  so 

bridge  is  an  ancient  University,  and  a  corporation  by  prescription,  &c,  and  ademieal 

for  reasonable  causes  have  used  to  decide,  time  out  of  mind,  at  courts  held  degrees  al 

before  the  chancellor  or  vice-chancellor,  for  the  determining  of  all  civil  caus-  leges  a  tas 

es;  that  at  a  court  held  23rd  of  September,  1718,  according  to  the  usage  of  (•*■"•»  or 

the  University  before  the  vice-chancellor,  &c.  one  R.  B.,  prayed  process*** ™  . 

•gainst  A.  B.;  thereupon,  according  to  the  custom  of  the  University,  a  pro-M^md 

cess  issued  to  the  beadle,  to  compel  the  said  A.   B.  to  appear  at  the  next  dote  not 

court;  that,  before  the  return,  the  beadle  waited  on  A.  B.  and  showed  him  state  that 

the  process,  and  served  him  with  it;  and  thereupon  he  spoke  of  the  vice-chan-*ewa*Mai 

cellor  in  a  contemptuous  manner,  and  also  of  the  process;  for  which  cause  he  ""•"J?  £ 

was  suspended  ab  omm  gradu  $uacepto.     The  Court  held  the  return  ought  to  JJJJJa 

have  shown  A.  B  was  summoned  to  attend  them  before  he  was  suspended.     L,  u  jg 

25.     Rex  v.'  Chapman.  E.  T.  1704.  N.  P.  6  Mod.  152.  had. 

An  information  was  granted  against  C.  for  making  a  false  return  to  manda- So,  is  a  ft; 

mus,  commanding  him  to  proceed  to  the  election  of  a  town-clerk  for  the  cor-  tarn  te  a, 

Rotation,  in  the  roooa  of  one  B.    Per  Cur.    If  there  be  an  equality  of  votes, 
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mania  and  therefore  they  cannot  choose,  upon  a  mandamus,  they  must  agree,  or  else 
i""*  *ia*  *^6y  8^*^  a^  ^e  brought  UP  QS  VA  eonteropt,  and  punished  until  they  do  agree; 
clerk*  thaT*  ^or>  a'lnough  after  a  jury  is  sworn,  they  shall  be  impounded  until  they  aU 
the  candi    agrcei  yet  here  it  suffices  that  a  majority  do  agree. 

dates  had  26.  Hex  v,  the  Corporation  of  Carmarthen.  T.  T.  1813.  K.  B.  1  M.  & 
an  equal  S.  697. 

number  of  j±  charter  of  incorporation,  after  ordaining  who  should  be  entitled  to  be 
******  burgesses,  directed  that  they  should  make  application  for  that  purpose  to  the 
fc°\kl  ka  may°r  aiM*  commonalty,  of  a  day  certain  in  each  year,  and  at  no  other  time, 
ter  thelraa  an<*  tnen  ma^°  due  and  legal  proof  of  their  qualifications;  and  A.  and  B. 
luetic*  of  claiming  to  be  admitted  burgesses,  made  application  to  the  mayor  and  corn- 
certain  baei  monalty  on  the  charter-day,  and  offered  to  make  due  and  legal  proof  of  their 
pees  is  lim  qualifications;  but  their  application  was  not  heard,  nor  their  proofs  received, 
iterf  to  oae  on  accouni  0f  the  time  having  been  spent  in  other  business;  the  Court  grant- 
Sa^e  re'  e(*  a  manaamus  *°  *ne  mayor  and  commonalty  to  enter  an  adjournment  to  a 
tarn  to  a  subsequent  day,  ond  then  to  hold  a  meeting,  and  receive  and  examine  such 
manda  proofs,  &c.  and  a  return  to  such  mandamus,  that  it  was  impossible  for  A.  and 
mu«,««fign  B.  before  the  expiration  of  the  charter-day,  to  make  duo  and  legal  proof,  &c. 
ingaa  a  ""according  to  the  intent  of  the  charter^  by  reason  of  the  day  being  consumed 
son  for  not  jB  ^  necegsaTy  business  of  the  borough,  and  that  the  mayor  and  commonalty 
iT'that  the  were  not  euthorsed  to  hear  such  proof  on  any  other  than  the  charter-day,  $c. 
day  was  was  held  ill,  and  quashed, 
eensamed  ia  the  nocessary  baainess  of  the  corporation  it  bad. 
|  521  ]      27.  Rex  v.  the  Mayor  of  Cambridge.  E.  T.  1788.  K.  B.  2  T.  R.  456.  *> 

The  return  I*  wa*  resolved  that  the  return  to  a  mandamus  being  traversable,  is  regu- 
lo  a  man    Sated  by  the  ordinary  rules  of  pleading. 

Jdamus  being  travereible,  is  regulated  by  the  ordinary  rules  of  pleading. 

28.  Rex  v.  the  Mayor  of  York.  M.  T.  179-2.  K*  B.  5.  T.  R.  66, 

&tence  a  re     A  return  to  a  mandamus,  that  the  corporation  were  not  duly  assembled 

,-toni  to  a     to  proceed  to  the  election  of  a  recorder,  is  bad,  because  it  contains  a  negative 

'^l^whirh  pregnant. 

js  a\ega  29-  Rex  v-  Suddis.  H.  T.  1801.  K.  B.  I  East,  306. 

*tive  preg         The  Court  seemed  to  think  that  since  an  erroneous  judgment  cannot  be 

(Hint  is  bad.  impugned  as  a  collateral  proceeding,  such  judgment  will  support  a  return  to  a 
Mtmb.  that  mandamus.     See  Rex  v.  the  Justices  of  the  West  of  Yorkshire,  7  T,  R.  467. 

,etnce  an  erroneous  judgment  cannot  be  impugned  in   a  collateral  proceeding,  such  judgment  willaup- 

jport  a  return  to  a  mandamus, 

30.  Rex  v.  the  Mayor  of  Monmouth.  E.  T.  1821.  K.  B.  4  B.  k  A.  496. 
Amanda       Mandamus  to  the  mayor  of  M.  to  convene  a  meeting  to  proceed  to  an  elec- 

ASS)  %M  A     ft  A     ft  kn  +  %2  a. 

mayor  of  *'on»  *n  on*er  to  ^  UP  ^ve  vacancies  in  a  select  body,  consisting  of  fifteen 
M.  to  eon  chief  burgesses.  Return  by  him,  after  stating  objections  to  the  titles  of  acve- 
vene  a  ral  of  the  remaining  burgesses,  that  there  were  not  within  the  borough  eight 
meeting  to  legally  elected  chief  burgesses,  by  whom  the  election  of  others  could  be  made; 
proceed  to  an(j  that,  for  the  reasons  before  mentioned,  he  could  not  proceed  to  such 
an  election  cjectj0IK     rp^  court  gajj  that)  supposing  a  majority  of  the  whole  body  were 

fiVuVfive  re ^i site  to  make  the  election,  the  return  was  bad;  for  the  mayor  says,  there 

vacancies    are  not  within  the  borough  eight  legally  elected  chief  burgesses.     Now, 

in  a  select  although  there  may  not  be  eight  who  were  legally  elected,  there  may  be  some 

bodjr,  re      who  were  not  legally  elected,  but  whose  titles  are  now  unimpeachable  from 

xT"t\l bini  lapse  of  time,  so  as  to  leave  a  majority  of  the  whole  body  qualified  to  proceed 

mainmV°  to  tao  election  — Return  quashed. 

bnrgossis  31.  Aao*.  H.  T.  1697.  K.  B.  Salk.  430. 

are  too  few      4-  mandamus  was  granted  to  admit  J.  S.  mayor.     It  was  moved,  that  the 

to  pro        niayor  in  psssession  might  have  a  rule  to  see  the  charter,  that  he  might  be 

ce*j*°       able  to  make  a  return;  for  the  other  who  had  sued  the  mandamus  was  not 

tion  isUi    rightly  elected.     But  it  was  denied;  for,  in  an  action  for  a  false  return,  he 

rafiVeiem.    •h*N  have  a  rule  to  see  the  charter,  and  take  a  copy.-^Rule  refused. 

A  rale  to V*     See  Ca.  Temp.  Hard.  245;  Stra,  1223;  Wils.329;  Stra.  1203. 

■poet  the  abetter,  ia  pr£erto  make  a  return  will  not  be  granted,  bat  in  an  action  for  a  fake  retam  it 

will. 
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(C)  Of  amending  the  return.  [  322  ] 

RexV  Aldborough.  M.  T.  1712.  K.  B.  10  Mod.  102.    Rex  v.  the  MatorTIw  ■■•<*«» 
op  Chichestrr.  T.  T.  1690.  K.  B.  1  Show.  273.  ^hVCoVrt 

This  was  a  mandamus  to  the  mayor  and  burgesses  of  Aldborough,   com-        be  %9 
manding  them  to  restore  one  Sparhawk  to  the  office  of  capital  of  that  borough,  mended. 
The  Court  held  the  writ  might  be  amended.  By  »  Ann 

(D)  Traversing  the  return  or  replying  thereunto.  the  protecti 

I.  Rex  v.  Trinity  Chapel.  H.  T.  1721.  K.  B.  8  Mod.  28.  XJdXtm 

It  was  resolved  that,  by  stat.  9  Anne,  the  prosecutor  may  plead  or  traverse  Jaree  lh6  m 
the  facts  ia  the  return  to  a  mandamus,  and  the  other  party  may  take  issue  or  torn>  an<j 
demur.  the  other 

2.  Rex  v.  New  College,  Oxford.  T.  T.  1670.  K.  B.  2  Lev.  14,  15.       party  may 
To  a  mandamus  there  was  a  return,  which  being  objected  to,     Per  Cur.     A  uk*  utne 
mandamus  lies  to  the  college;  but,  upon  the  return,  the  Court  is  to  judge ^ ^J™ 
whether  they  have  power  to  meddle  in  the  case  or  not;  and  now  upon  this ceptlon  can 
return  it  appears  that  we  have  no  power.  be  taken  lo- 

the  return  whero  the  Court  has  no  power  to  grant  the  writ    . 

3.  Rex  v.  the  Mavor  of  York.  M.  T.  1792.  K.  B.  5  T.  R  66.  If  a  manda 

It  was  resolved  that,  if  a  mandamus  to  certify  an  election  state  that  "  by  m™  to  cer 
reason  of  which  A.  was  duly  elected,"  the  return  cannot  traverse  that  A.  vasJ^JJ*60 
not  elected  as  by  the  writ  is  supposed.  <.by  reM0» 

of  which  premiaee  A.  was  duly  elected,"  the  return  cannot  traverse  that  A.  was  not  elect- 
ed, as  by  the  writ  is  tropposed. 

4.  Rex  v.  the  Mayor  of  Newcastle-upon-tyne.  M.   T.  1800.  K.  B.  1 

East,  114. 
A  mandamus  issuod  to  the  defendants,  directing  them  to  admit  one  W.   B.  Where.iaav 
to  his  freedom  by  reason  of  his  service  a3  an  apprentice  to  a  freeman  of  the  JlglJJg 
borough.     The  mandamus  in  the  recital  part  alleged  that  every  person  bound  mttt  tn# 
apprentice  to  and  serving  for  seven  years  one  of  a  certain  fraternity,  residing  facts  are  si* 
within  the  town,  was  entitled  to  be  admitted  to  his  freedom,  and  sworn  in;  and  leged  to>* 
it  then  averred,  that  W.  B.  came  within  all  the  requisite  facts  constituting  the  have  ha p> 
custom,  and,  amongst  others,  that  he  die  serve  one  R.  R.,one  of  the  fraternity,  j^i-   V*  * 
as  an  apprentice,  for  seven  years;  all  such  facts  were  alleged  to  have  nap- county  an43 
pened  within  the  town  of  ^Newcastle.     The  defendants  in  their  return  to  the  tone  as  to- 
writ  admitted  the  custom  alleged,  that  W.  B.  did  not  as  an  apprentice  serve  their  ezis 
the  said  R.  R.,  on  which  issue  was  joined  in  the  county  of  the  town  of  New-  tepee  is 
castle.     The  prosecutor  notwithstanding  issued  the  venire  facias  to  the  sheriffs  J?"ie*tb.ef* 
of  Middlesex,  intending  to  try  the  cause  at  the  sittings  at  Westminster.  „JLt  be 
Whereupon  a  rale  was  obtained,  calling  upon  the  prosecutor,  to  show  cause  from  inat 
why  the  writ  of  venire  Jacias  issuer^  in  this  prosecution  should  not  be  quashed  county, 
and  a  venire  facias  awarded  to  the  sheriff  of  the  town  of  Newcastle, .  or  to  the    [  523  }, 
sheriff  of  the  adjoining  county  of  Northumberland. 

The  Court  said  :  that  nothing  was  more  common  than  for  actions  of  false 
returns  to  the  writs  of  mandamus  to  be  tried  in  Middlesex:  he  remembered  in- 
stances of  this  from  Carlisle  and  Shrewsbury.  And  by  the  statute  of  Anne, 
the  prosecutor  had  an  option  to  have  tried  the  question  here  in  the  same  man- 
ner as  in  an  action  for  a  falsa  return;  but  he.  had  precluded  himself  by  the  The  prefer 
manner  in  which  the  issue  was  taken;  for  all  the  facts  were  alleged  to  have color  m*J 
happened  at  Newcastle,  and  the  i3suo  was  taken  there. — Rule  absolute.  r*jJy fT* 

5.  Rex  v.  Mayor  of  Lymb  Regis.  E.  T.  1779.  K.  B.  Doug.  159.         manda  * 
It  was  resolved  that  the  prosocutor  may  reply  to  a  return  to  a  mandamus.       mu§. 

6.  Rex  v.  Buckingham.  T.  T.  1713.  K.  B.  10  Mod.  174.  What  is  ne* 

Per  Cur.     That  which  is  not  answered  upon  the  return>must  be  looked  upon  *«*wered 
as  admitted  to  be  true.  nP°*  lhe  r* 

(E)  Consequences  of  return  being  insufficient*  on   falsi,   oa  omit-  beTooked 

TING   TO   MAKE   A    RETURN.  upon  as  •&, 

milted  It 
*  If  the  return  be  insulisien4,  the  applicant  will  be  restore  I;   Disso!  v.  Mayor  of  Barn-  he  true- 
etapitfi  *  ^d.  *36;  eee  Skin.  6G9. 


368  MANDAMUS.— Return  b. 

If  the  dfi  f .  Anon.  T.  T.  1701.  K.  B.  12  Mod.  410. 

eer  make        Hoh,  Qt  j#     jf  an  0fficer  mafce  nn  j]|  return,  be  shall  be  amerced;  and  we> 

eTrenfrn?  wil1  not  allow  mm  t0  <lua8n  the  iU  rclurQ  and  mako  another;  and  if  upon  die- 
he  should  allowance  of  one  return,  he  makes  a  second  bad,  an  attachment  shall  go. 
be  enier  2.  Rax  v.  Mayor  of  Norwich.  £.  T.  1672.  K.  B.  2  Ld.  Raym.  1244;  Holt, 
ced;andoa  444.  S.  P.  Rex  v.  Bailiffs  of  Ipswich  T.  T.  1672.  fc.  B.  Id.  1240, 
a  second  do  REX  v.  Shaw.  H.  T.  1695.  K.  B.  12  Mod,  1 13.  Dr.  Bentley's  case. 
£^!nt  Fort8-  205'  Rex  v-  Simpson.  M.  T.  1724.  K.  B.  8  Mod.  325.  Rex  t. 

p*jbe ob  Mayor  of  Oxon.  M.  T.  1695.  K.  B.  2  Salk.  428.  435;  S.  C.  2  Ld. 

tained.  Raym.  1467.   Rax  v.  Barncs.  H.  T.  1662.  K.  B.  Skin.  669.    Rex  r* 

And  if  the  Owen. 

**"  k61^"1       '€r  ^ur'    *n  a^  cases  vnero  tne  return  to  the  first  mandamus  is  not  bus-* 

t0  \hT^%  tamaWe>  a  peremptory  mandamus  shall  go. 

▼a«d  aw3'  Ltdston  v-  Mayor  of  Exeter.  T.  T.  1696.  K.  B.  12  Mod.  126;  S,  C 

•motor/  Carth.  226 .  Rex  v.  Chapman.  Holt,  443.     Rex  v.  .  M.  T- 

manda  1671.  K  B.  1  Ld.  Raym.  564.     Enfield  v.  Hill.  M.  T.   1679.  K  B. 

miM  will  2  Lev.  238. 

br  •TJJ1!^      Th°  return  to  a  mandamus  was,  that  there  was  neither  the  hand  of  the  mayor 
I  624  J  nor  t|,e  geaj  0f  |ne  corporation  to  it.     Per  Cur.     It  is  well  enough  without  it. 

be frlsTa"  *f  !n.e  rcturn  b.e  folse»  y°u  may  bring  your  action  against  the  whole  bod> 
action  lies  Pont*c  for  making  a  false  return;  and  against  a  particular  person  for  procuring 
egaiest  the  a  false  return.    See  1  Sid.  257;  1  Salk.  192;  Skin.  368;  Fitzg.  4. 
body  politic  for  a  falsa  retern  and  againai  a  particular  person  for  procuring  it. 

4.  Rex  v.  Lyme  Regis.  E.  T.  1779.  K.  B.  Doug.  15a. 
Eren  if  the     It  was  resolved  that,  even  if  the  return  be  true  in  words,  if  it  be  false  it* 
patera   e    substance,  an  action  lies. 

ward?  if  it  5-  Green  v.  Pope.  M.  T.  1C95.  K.  B.  1  Ld.  Raym.  126. 

be  false  in  It  was  contended  that  the  question  was,  whether  the  mandamus  was  not 
etbeienee.  grant  able;  but  the  Court  said,  that  this  action  was  brought  for  the  false  return 
In  such  ati  to  the  mandamus]  therefore,  all  the  rest  is  but  inducement;  and,  consequently, 
aetpn  it  is  wh ether  a  mandamus  will  lie  or  not,  is  not  now  before  the  Court;  it  must  bar 
aTwtaher  taKcn  Pro  conjesso  that  a  mandamus  was  granted,  and  that  the  defendant  mad* 
the  writ      a  fel36  return. 

oegfat  to  6.  Green  r.  Pope.  M.  T.  1695.  K.  B.  Comb.  400. 

hate  been  It  was  moved  for  a  peremptory  mandamus9  an  action  having  been  brought  inr 
granted.      £.  p,  for  the  falsity  of  the  return,  and  judgment  for  the  plaintiff  on  demurrer 

shoeldb'e  ° thcre'     Holt'  C  J      I  think  we  shou]d  have  tbe  record  which  nlMe*  the  re* 
brought  ie  turn  here  in  this  Court.     We  cannot  judge  here  upon  these  records.     Too 

the  K.  B.  read  only  a  short  rule  in  the  cause  in  C.  P. ,  that  judgment  be  entered  ore  quer. ; 

Ahhosjfh    perhaps  there  is  no  inquiry  of  damages;  no. final  judgment:  it  might  be  arreet- 

the  action  ed  there,  or  perhaps  we  should  reverse  it  upon  a  writ  of  error. 

is  local  the  7    j^^  y  Francis.  T.  T.  1699.  K.  B.  12  Mod.  408. 

iTuM™?*     ^er  ^ur'    ^n  acl'on  f°r  a  ^ae  relurn  *9  local,  but  may  be  laid  in  the  count/ 

ther  in  the  where  it  was  made,  or  in  that  in  which  it  appears  on  record. 

eoenty  8.  Butler  v.  Reids.  E.  T.  1699.  K.  B.  12  Mod.  349". 

where  tho       Action  for  a  false  return  to  a  mandamus  was  brought  by  two  churchwardens; 

retnra  was  an(j  mmed  in  arrest  of  judgment  .that  it  could  not  lie,  because  the  fees  of  the/ 

mlde  °» •    on*  were  not  the  fees  of  the  other;  but  after  several  Curia  advisare  tuft,  judg- 

wnere  it  is  . 

of  record.    mcnt  vras  arrested. 

jwo  per  9.     Green  v.  Pope.  M.  T.  1695.  K.  B.  1  Ld.  Raym.  127. 

[  525  J  In*  an  action  for  a  false  return,  it  was  adjudged  by  the  whole  Court;  upon 
•our cannot  great  deliberation,  that  the  plaintiffs  might  well  join;  for  the  damages  in  a 
bring  one  case  where  the  mandamus  is  applied  for  jointly,  as  in  the  present'  instance, 
action  for* which  arose  out  of  a  mandamus  to  register  the  certificate  of  a  dissenting 
Brtwhere" meeting-house;  for  they  alP  jointly  sue  the  mandamus;  they  all  jointly  prose-; 
a* number  euted;  the  charges  were  all  joint;  and  these  are  the  damages  the  plaintiff's 
of  persona  sue  to  recover.  And  by  Treby,  C.  J.  If  the  attorney  sues  the  plaintiffs  for  the 
join  m  pre  charges  of  the  suit  of  mandamus,  he  must  stie  them  jointly,  and  the  survi- 
— ting*  vors  are  liable  j  and  though  it  was  objected  that  the  plaintiffs  had  no  flood  to/ 


MANDAMUS.— Qf  thmagee  and  Cosit.  SM 

Join  in  the  suit  of  the  mandamus,  yet  (the  Court  answered)  since  they  hare  mti*  to  rag 
clone  it,  the  charges  will  survive.     £*o  2  Saund. . i  ie.  bterthaoe? 

tificate  of  a  difeeater'a  meeting  house,  they  may  join  in  an  action  for  a  False  retnm. 
10.     Case  of  the  Mayor  or  Norwich,  M.  T.  1698.  K.  B.  12  Mod.  322. In  ?nch  ** 

In  an  action  upon  the  case,  for  a  false  return  to  a  mandamus  against  them^j?n  lithm 
mayor  and  aldermen  of  Norwich,  it  was  objected  that  it  was  not  alleged  that  aHeae™  hat 
k  belonged  to  them  to  obey  the  writ.    But  thJ?  0aght 

Per  Cur.     By  their  alleging  a  reason  why  they  could  not  obey  the  writ  to  obey  it, 
they  admit  it.  for  by  mail 

II.    Rex  v.  Borough  or  Abingdon.  M.  T.  1698.  K.  B.  12 Mod.  808.      |ng  a£  . 

On  a  return  to  a  mandamus,  the  filing  whereof  was  opposed  upon  affidavits  JXittod* 
of  several  burgesses,  that  it  was  made  by  the  mayor,  in  the  name  of  the  ma- A  return ' 
jor  part  of  the  corporation,  without  consent  of  them.     It  was  agreed,  that  the  ought  to  be 
return  ought  to  have  been  by  consent  of  the  majority  of  the  corporation,  for  bf  fl*  mar 
they  ought  to  answer  the  writ  to  whom  it  was  directed;  and  it  being  directed  or  wilh  xt? 
to  the  whole  corporation,  it  ought  to  be  answered  by  the  whole  corporation,  fbe'corptr 
that  is,  by  a  majority  of  them.  rltioilf  "^ 

12.     Rex  v.  Overseers  of  the  Poor  op  the  Town  op  Spotland.  M.  T.  if  he  does 

1735.  K.  B.  C.  T.  Hardw.  184.  it.nothav 

A  mandamus  issued  to  the  defendants,  to  make  a  rate  for  the  poor.    The  *"*  raeD 
defendants  returned  that  there  are  two  townships,  Further  Spot  land,  wd""^"1 
Nearer  Spotland;  and  that  overseers  are  appointed  for  the  township  of  Fur-  t{on  Wl\\ 
ther  Spotland;  and  that  the  inhabitants  thereof  have  mode  a  rate,  and  provid-  lie  against 
ed  for  their  poor;  and  upon  this  return,  in  behalf  of  the  township  of  Nearer  him. 
Spotland,  an  information  was  moved  for  against  the  defendants,  as  for  a  false  Where  no 
return;  for  the  question  is  between  these  places,  whether  they  shall  join  in  Scalar  tola 
the  maintenance  of  the  poor  as  one  parish  or  township  or  not;  there  being  teretted  to 
many  in  Nearer  Spotland,  and  very  few  in  the  other;  and  therefore,  Nearer  bring  an  ao 
Spotland  alleged  that  they  are  not  distinct,  but  one  and  the  same  township;  tioo  for  a 
which  now,  upon  showing  cause,  is  denied  by  Further  Spotland,  and  they  offer  w»«  £tara 
to  try  it  in  a  feigned  issue.     Lord  Harwicke,  C.J.     If  this  had  been  a  man-  ^^J™ 
damus  upon  the  stat.  of  Queen  Anne,  the  return  might  have  been  traversed ;contrAdlctv 
or  had  it  been  a  mandamus  concerning  some  private  right,  the  party  might'™,  ihe 
have  had  an  action  for  a  false  return;  and  so  a  peremptory  mandamus,  if  the  Court  will 
return  had  been  wrong;  but  here  there  cannot  be  an  action  for  a  false  return,  <jir«ct  *n  fa 
because  no  one.is  particularly  interested;  so  there  is  no  remedy  but  an  infor-  J™"*11^ 
mat  ion;  and  there  being  a  direct  contrariety  in  the  affidavits,  it  is  the  course  f£eU7De 
of  the  Court  to  grant  an  information  to  try  the  fact.  tween  the 

Per  Cur.     Let  the  information  go.  parties. 

13.     Mayor  op  Coventry's  case.  H.  T.  1696.  K.  B.  Salic.  429.  I  526  J 

A  motion  was  made  for  an  attachment,  for  not  returning  tin  alias  manda-lr  the  first 
tnus.     Per  Holt,  C.  J.  In  case  of  a  mandamus  out  of  Chancery, no  attach- ^J^*~l 
ment  lies  till  the  pluries;  for  that  is  the  nature  of  an  action  to  recover  darna-  p^^ 
gee  for  the  delay;  but,  upon  a  mandamus  out  of  this  court,  the  first  writ  ought  r/  ruIe 
to  be  returned  (stat.  9  Ann.  c.  20.  s.  1;  11  Geo.  1.  c.  4.  s.  9);  yet  an  attach- may  be  oh 
ment  is  never  granted  without  a  peremptory  rule  to  return  the  writ,  and  then  tame*,  and 
an  attachment  goes  for  the  contempt,  and  in  this  case  a  peremptory  nil*  wmJJwwj* 
made.  menu 

XL    RELATIVE  TO  DAMAGES  AND  COST&  . 

f.     KeNASTON  V.  THE  M  A  TOR  OP  Shrewsbury.  T.  T.    1736.   *•   B.   C.  T.  Where  jary 

Hardw.  295.  ^  vises  an 

A  jury  trying  traversers  under  stat.  9  Ann.  c.  20.  omitte-  to  nnd  damages.  der  8tol<  9 
LordHardwicke,C.J.  We  are  of  opinion,  that  the  *>«rt JMMt  swaia  Ann.< c.i W. 
any  writ  of  enquiry  in  thiscase;  it  depends  entirely  ur>n  the  stat.  9  Ann,  c.  omit  to  find 
SO!  s.  2;  and  tile  question  is,  what  power  the  Court  Hrve  by  the  .™*™*  *£%+ 
construction  of  the  stat.  Ann. ;  for  the  traverses  are*7  the  act  put  in  the room  w|||  ^  ^ 
of  action*  upon  the  case  for  a  false  return,  and  tK>  proceedings  ■^™u£feat  a  writ 
tied  up  to  be  a*  upon  such  an  action;  so  that  the  question  is  only  whether,  if  of  ^^ 

vol  xa  4i 


f 


f!0  HANO& 

for  the  pv  any  action  had  been  brought  frr  a  false  return,  and  a  special  verdict  giVes/ 
***•  ef  «a  and  no  damages  aaae*****,  ♦*»«  Court  could  hare  supplied  thai  omission  by  a 
toJJ^f       writ  of  inquiry,  and  it  is  clear  they  could  not;  and  if  they  coold  not  then,  by 
r  At»*  i  plain  consequence  they  may  not  in  this  cose. 
AlptrtT  J  *•    Hahman  v.  Tappendex.  T   T.   1801.  K-  B,  1  East,  555;  S.  C.  3  Esp. 

who  bis  278- 

been  re  Action  against  individuals  for  acts  erroneously  done  by  them  in  a  corporate 

moved        capacity,  from  which  detriment  happened  to  the  plaintiff. 
fr0,n  ^UF      *jotd  Chief  Justice  heW  the  pla«nlifl  was  not  entitled  to  recovery  a  verdict 
ofToorpo  wag  taken  for  the  plaintiff  for  nominal  damages,  with  leave  to  the  defendants 
mioa,  aad  to  move  to  enter  a  nonsuit  on*  motion  accordingly. 

who  hai  Per  Car.  There  is  no  instance  of  an  action  of  this  sort  maintained  for  an 
bean  rettor  ftCt  arising  merely  from  error  of  judgment.  Perhaps  the  action  might  hare 
ad  by  man  been  maintained,  if  it  had  not  been  proved  that  the  defendants,  contriving  and 
n^nata**  n**11*"*  to  XnJare  ^nd  prejudice  the  plaintiff;  and  deprive  him  of  the  benefit 
tain  an  ae  °f  n'9  profits  from  the  fishery,  which,  as  a  member  of  the  body,  he  was  edi- 
tion for  da  tied  to  according  to  the  custom,  had  wilfully  and  maliciously  procured  him  to 
msfea  s  be  disfranchised,  in  consequence  of  which  he  was  deprived  of  such  profits. 
•**"■*  lne  But  here  there  was  no  evidence  of  any  wilful  and  malicious  intention  to  de- 
r^r™  Prive  lhe  Plaintiff  of  his  profits,  or  that  they  had  disfranchised  him  with  that 
lion  wh«  r«  intent,  which  is  necessary  to  maintain  the  action.  Thoy  were  indeed  guilty  of 
moved  him  an  error  In  their  proceedings  to  disfranchise  him  in  not  going  into  any  proof  of 
by  an  act   the  offence  charged  against  him. — Rule  absolute. 

done  in  3,  REX  v#  INHABfTANTs  op  Glamoroa*.  M.  T.  1804.  K.  B.  2  Smith,  oV 
rtoemel  **u*°>  calling  on  the  sheriff  of  Glamorgan  to  return  a  writ  of  fieri  J*eia*> 
ty,  nor  u?  ttnd  motion  *°r  an  attachment.  The  question  was,  whether  the  sheriff  ought 
cnvet  the  not  to  have  levied  poundage,  under  the  stat.  43  Geo.  3.  c.  46.  as  well  as  the 
eo«tf  of  tbo  damages  and  costs  recovered  on  an  issue  upon  a  mandamus  to  admit  a  free* 
mandm  man  to  the  borough  of  Glamorgan.  The  Court  were  of  opinion  that  this  was 
Where  on  an  ic,ion. withm  tho  *&  Geo-  3.  c.  46,  since  it  partook  so  much  of  the  nature 
a  manda  °*  *n  actl0n  tnat  the  defendant  was  to  pay  one  shilling  damages  and  coats  to 
iu  to  ad  the  party  prosecuting,  and  that  therefore  the  sheriff  must  levy  for  tbe  peonoV 
mitafiroo  age. 
man,  the  - .  -         - 

SPhIl5i  and     J^'W-     See  an/e,  tits.  Common-,  Copyhold;  Customs;  Game;  post,  tit. 
amaMi      Trespass*. 
ndMti  I.  RELATIVE  TO  THE  CREATION,  AND  NATURE  OF,  p. 

are  liven  528. 

to  the  proa       II. GRANT  OF  p.  5*9. 

seam,  the     m.  _ LORD  OP. 

titled  to  *  £)  E™  «»  ">***  «*>  P-  SSL 

2r,  under  (B)  Kights  of — as  to  servicss.     And  see  ante,  tit.  Heroic. 

e48  Geo.  (€)  As  to  mandamus.     See  ante,  tit.  Mandamus. 

*"  *'  l*'l  w     W  ^*. LT°  ^*OINTINQ  A  STEWARD,  O.  533. 

°7  A*/?     lYr  BELAtlVE  TO  THE  DESTRUCTION  OF,  p.  538. 
I  <«»  J       V. — = COURTS  CONNECTED  WITH,  p. 

CUSTOMS  CONNECTED  WITH,  p. 

TAltfw  CONTRACTS      BETWEEN      THE 

LANDLORD  AND  HIS  TENANT,  p.  536. 

.  -rif^l^iS^^^I'  c'  ^  which  BlIowa  8PecU1  P,eai  t0  *  mandamus,  it  aeema  that 
lZ£m~^J*h?<hl***mwi  thereon.  because  it  U  in  lhe  nature  of  aa  action,  and 
?£?£L£££  1 l«t  nVUU  for  ***  "de  w,,,ch  P^ate ;-  but  upon  an  award  of  a  peremp- 

fc4°J!d^K^  •  7-w.TP*  ~»  U» 

{■Mivnunt  nnrf*  ♦«  hr!S-*«  V.!S*.Mn  eft*1*-  "•*  »«nlict  It  imperfect,  Mid  therefor.  »Q 
tadgniM^oagin  to  be  giren  up5v ,,,  ^ ,  v<m,„  ^.^  3o  Mn  'hou!dV, avoided,  ?W 


MANOR--  Cation  tf.  **» 


A  BMMf 


VIH.  RELATIVE  TO  THE  PLEADINGS  CONNECTED  WITH, 
p.  536. 

v  • - 

I.  RELATIVE  TO  THE  CREATION  AND  NATURE  OF  »   ^J^Lal 

(See  anUy  vol.  o\  p.  317.)  asaaUer 

1.     Grien  v.  Pboude.  E.  T.  1687.  K.  B.  1  Mod.  118.  mason  in 

It  was  resolved  that  a  manor  may  contain  several  smaller  manors,  in  which  which 
courts  are  held  for  the  use  of  the  tenants,  hut  in  law  they  are  all  viewed  Mgw*^ 

one  manor.  hm  of  the 

fi.     Musgrove  v.  Cave.  H.  T.  1741.  C.  P.  Willes.  323.  umm.  bat 

In  pleading  a  common  of  pasture,  it  was  objected,  that  this  common  cannot  jn  jaW  they 
be  parcel  of  the  manor,  and  yet  be  demised,  and  demisable  by  copy  of  court  are  all 
roll,  because  as  soon  as  it  is  severed  by  such  demise,  and  granted  by  itself  ™w*  •• 
without  ony  land  with  it,  it  ceases  to  be  part  of  the  manor,  and  so  can  never     ^     ■ 
afterwards  be  granted  again  by  copy,  because  nothing  can  be  granted  by  copy  <iominol|Jaf 
but  what  is  parcel  of  the  manor/    This  is  the  strength  of  the  objection.     1  o  piftnro    . 
this  it  was  answered,  that  not  only  common,  but  several  other  things  merely  withoat 
incorporeal,  can  be  granted  by  copy  of  court  roll,  and  several  oases  were  cit-  land  mav 
ed  to  this  purpose.   In  Co.  Litt.  58.  b.  it  is  said,  that  the  herbage  or  karate  feeder 
of  lands,  underwoods,  and  whatever  concerns  lands  and  tenements,  may  be         h  de 
granted  by  copy  of  court-roll.    And  he  goes  farther,  and  says,  that  a  fair  or  mif2  ao4 
market  appendant  to  a  manor  may  be  granted  by  copy;  1  Rol.  Abr.  498.  A.  demiaeAbto 
pi.  1 .    It  is  expressly  said,  lhat  tithes  may  be  granted  by  copy J>^  court-roll,    by  copy  of 
^      3.    Rex  v,  1  J. shop  of  Rochester.  H.  T.  1671.  K.  B.  %  Mod.  2.  "■*** 

Silts,  J.,  in  his  argument,  said:  It  was  plain  when  a  manor  came  to  Henry  *»  aa^ 
the  Eighth,  the  advowson  was  appendant;  but  when  it  was  granted I  to  the  M  ^ 
archbishop  and  the  advowson  accepted  it,  it  then  became  in  gross,  and  there-  mn0f  b6 
fore  could  never  afterwards  be  appendant;  as  an  acre  once  disunited  from  the  fog  oace 
manor,  can  never  after  be  part  of  that  manor.  wl11 

from  the  maaar  «•«  »e™r  afterward*  become  ■Pedant.  -        M   ,     |6,     Landionet 

4.     Rex  v.  Duchess  of  Buccleuoh.  E.  T.  1704.  K.  U.  6  Moa.  101.   §eY#rtd 

Vvr  Cw.    Lands  once  severed  from  a  manor,  can  never  after  become  par-  from  %m$m 
eel  of  it  in  reality,  but  it  may  in  reputation:  as  if  lands,  part  of  a  manor,  be  or  m  »ev 
aliened  away  absolutely,  and  re-purchased,  by  unity  of  possession  for  a  con-  er  becorno 
•iderable  time  they  form  part  of  the  manor  by  reputation.  £.««,* 

?     Steel  v.Pr«ccett.H.T.  1819.  N.  I*.  2  Stark   463.  S.  P.  Spun  *•  —  * 
Ireland.  M.  T.  1808.  K.  B.  10  East.  250.  S.  P.  Connolly  v.  Vernon.  «y  repBt/ 

E.  T.  1809.  K.  B.  5  East,  60.  -uui^"' 

Abbott,  C.  J.,  intimated  his  opinion,  that  reputation  alone  was  admissible  u  ioem. 
evidence  to  prove  the  existence  of  a  manor;  a  great  number  of  manors  itatri  j^r^ 
upon  no  other  evidence  than  reputation.  i(  j,  .imiajt 

•  The  greater  part  of  England  wa.  formerly  divided  into  manor.,  and ,*•""?  "™nJa.  bio  avi 
wm,  and  ..ill  «,  frequently  used  a.  aynonymous  with  the  land,  compriaed  within ...  bounda  ^^ 
rie*    Where  a  eontidemble  tract  of  land  wa.  granted  by  the  King  to  *V^*?V£  prove  the 
hold  by  •  feudal  tenure;  the  grantee  gave  the  freehold  part  of  it  to  h«  f<>"°"«"  ?'  «*• °«£.  exirtenceef 
W  hold  of  him  by  «ome  certain  .ervioe.,  and  received  the  rent  to  taw"' **  «•  £""££.  •  manor 
aooeof  hi.  f.miU};  thi.  letter  part  being  in  the  occupation  of  th.  lord lw«  ""^'f^  fr^  witheeJ 
•ad  the  reaidence  of  th.  lord  being  called  in  French  "  manor     ^  «f  ""•  ^"'^JJ^  any  proef 
"one.  the  nam.  of  a  manor,  although  it  W.  al-o  cdled  and  wub  rao •  **«$*££%*  of  the  ao 
.r  lordafaipt  that  i.,  a  tract  of  land  .object  to  a  parfcular  lord,  who  has  a  ""^J0^  de-  «•»«  «•' 
over  it.     K  m.nor  i.  Mid  to  cooiUkof  demesnes  and  ferv.ee,.    The   freehold  ol  tne        ^  rf 
nMM.  wa.  rested  in  th.  lord,  and  they  were  cultivated  by  b»  nta Hfcr  the  um  ot  n»  ^^ 
family.    The  services  were  the  returns  due  by  the  persons  to  y*0,»  »'  '°"i  Sf rnanoT  rhjbtt. 
freehold  ol  the  restof  the  land,  compriied  within  the  manor.    «•  rendee  °f»e  "J0?/'   » 
Mng  .motivated,  «u  termed "The Lord'.  Waste,"  and  ««"^^X e^JdbarJnie.  2J 
•ornmoaof  pasture  for  the  lord  and  hit  tenant*.    Manor,  were  tf^V^J^S^M 


*ti  MANOR.- Grami  of. 

II.    RELATIVE  TO  THE  GRANT  OF  * 
**■«•  for  i.     Lee  v.  Brown.  E.  T.  1675,  K.  B.  2  Mod.  69. 

inert r  par  In  a  special  verdict  in  ejectment.  The  case  was  this;  riz.  Then  wer# 
enanor*  fond9  severed,  not  parcel  of  a  manor,  and  jet  were  reputed  as  parcel.  A 
thoogh  ier  grant  is  made  of  the  manor,  and  of  all  lands  reputed  parcel  thereof.  The 
•red,  shall  question  was,  whether  by  this  grant,  and  by  these  general  words,  those  lands 
pass  by  a    would  pass  which  were  not  parcel  of  the  manor. 

grant  of     ^  North,  C.  J.  now  delivered  the  opinion  of  the  Court:  That  those  lands 
if  ^the?"0^  woul(i  P888*  ana* thev  grounded  their  opinions  upon  two  authorities  in  Coke'* 
wore  repot  Entries,  fol.  330.  384.  Rex  v.  Iuiber  and  Wilkins.     If  the  jury  had  found 
ed  to  be     that  the  lands  in  question  had  been  reputed  parcel  of  the  manor,  it  would  not 
parcel  there  have  passed  had  they  found  no  more;  because  the  reputation  so  found,  might 
tf at  fUi   ***  wtende<*  *  reputation  for  a  small  time,  so  reputed  by  a  few,  or  by  such  as 
grant?        were  iSnorant  aRd  unskilfui.     But  in  this  case  it  was  found,  that  not  only  the 
j  53Q  -1   lends  were  reputed,  but  the  reason  why  they  were  reputed  parcel;  for  the  ju- 
ry have  found  that  they  were  formerly  parcel  of  the  manor,  and  after  the  divi- 
sion they  were  again  united  in  the  possession  of  him  who  had  the  manor,  which 
being  also  copyhold,  have  since  been  demised  by  copy  of  court-roll,  together 
with  the  manor;  and  these  were  all  great  marks  of  reputation.     And,  there- 
fore, judgment  was  given  that  the  lands  did  well  pass. 
A  grant  of  2-     Lemon  v.  Black  well.  T.  T.  1782.  K.  B.  Skin.  192. 

any  part  of  Per  Cur.  The  question,  is,  if  all  these  lands  are  part  of  the  manor  of 
the  de  Blackden,  for  it  is  agreed  part  is.  The  moiety  of  them  is  actually  severed 
JetTi '"  h  fr°m  lhe  manor>  for  lhe  behold  of  copyholds  is  part  of  the  demesne  of  the 
but  for  m  manor> and  «>  » the  pleading.  If  one  grant  away  any  part  of  the  demesne  in 
instant,  ear  *ee'  tney  are  severed  from  the  manor,  and  can  never  be  part  of  it  again-,  C. 
era  it  from  Rep.  65;  though  it  be  but  for  an  instant. 
4he  manor,  3.     Retell  v.  Jodrell.  E.  T.  1788.  K.  B.  2  T.  R.  415. 

cwneVr  uAn  issue  was  directed  under  an  inclosure  act,  26  Geo.  3.  c.  57.  to  try 
be  part  of  whethcr  the  allotments  made  to  copyholders,  in  respect  of  their  copyholds  on 
it  again,  two  commons,  called  Pelisesward  and  Chevinward,  were  freehold  or  copyhold. 
If  «•  manor  *«"  Cur.  The  question  is,  whether  by  operation  of  law,  these  allotments 
*e  granted  Made  to  the  copyholds  shall  be  freehold  or  copyhold  ?  Now  in  order  to  decide 
"TkOPi  L  ij  <Iue8tion»  il  «  onIy  necessary  to  consider,  what  is  the  nature  of  a  copy- 
th  «,.» A       \ a?,  what  are  the  incident*  inseparable  from  it.     It  is  held  clearly,  that  • 

thasTm >  S^0"*"?"1  be  time  out  of  mind>  and  cannot  begin  at  «««  dav;  Co.  Lite. 
tbHrehysev  "  '  .  And  agreeable  to  this  is  the  case  of  Kemp  v.  Carter,  1  Leon.  55.  In 
•red  from  ai|  acll0n  °»  trespass  the  issue  was,  if  the  lord  of  the  manor  granted  the  lands 
the  n.nnor, ,B  Question  by  copy  of  court-roll,  according  to  the  custom  of  the  manor;  it  wan 
ho ,  ££      pr°Ve  the  ,ord  had  of  ,at0  Sranled  the  lands  by  copy  of  court-roll,  where 


Abe  rights 
of  common 

**•  n§  be     tn  «ho  «r„^««    e  \u      "•  ~~~l  w~"  "  ~*8*  "*"  r ••  *"•'»  w  "  "•«*  www  oi  a  manor  aiiovra 

*«•••  B»rtA7PH"foth5reTere'0,,,.he,n»'?orP»Ptrl  iy<»>-  265,  1  And.  11%  1  And.  803. 

*    """  ilm^nln^A     .    ° .?1"Bro8a,lv"  "*■"».  '.h«  K">*  •  P«»t  of  a  manor  will  not  pa*.  an  ad. 

totH-T^tl  •   rT.,tbm  the  rfnon/>r  tho  »t»'»'e-  «»<:•'  •» '»>•  crown',  restitutioa  of  land* 
.Su™£  P»"r  fU  ',  •«"•  r\"dJ  '°  ,h5  bei"  of  idioU>  or  of  ««»P»r.lUi..  to  now  bLC 

ZxsSL ^rap.4* 't Doder-  Ad™"- x-  ETon word« *•*»  »•*•  "WfcSi 

cam.  to  JS  ™ *  ,he  k'n5  ?m,i d  "  mnnor  wi,b  «"  '«»  «PP""tenM«o.,  a.  fiillj  « ,h.  w. 
adSd^df„wi!e.iP<?"el,!'ed,b-?U,hecrown:  mdan  «<lv»w«»nwa.  appendant  to  themwor- 

St &,, .„TJhe  k"«  ■  g;"ot  of  *Jma,,or  wo,,ld  p"- »» •dTw'°"  w««i««t 

•10  Co  64  .      R :.  •    .t   «?b  a"  u"nf  ,he  "Of d  appurtenances;  Staundf.  Preroe.  42.  aJ 
Bu™rth.reeorJ Nrf  T*  .'"p1?'7  °f  We.lmor,l«,d,  published  by  Mr.  Nichohoo8..? D?. 

crown,  would  notpaMtSradvowYoTof  Z   h°rg?'  r*  u*  •PP^-—..**!  «*m  tk. 
tbenctbe  17  Edw.  2  U  Zfau  .- 1!     f  "f*i  ,h<M,gb  •PP,nd«w  «°«b»  »«»«5  »* 


HAtiOR.-Cf  the  Lord  of.  *** 

It  Wat  never  granted  by  copy  of  court-roll;  and  it  was  holden  that  the  jury 
Were  bound  to  find  domirms  non  concessit;  for  notwithstanding  that  de  jacto  dom- 
inus  concessit y  yet  not  concessit  secundum  consuetudinem  mantrii,  the  said  was  not 
customary,  nor  was  it  demiseable,  for  the  custom  had  not  taken  hold  of  it. 
Then  was  the  land  now  in  question  ever  demised,  or  demiseable;  and  had  the 
custom  of  the  manor  ever  taken  hold  of  it?  It  clearly  had  not,  consequently 
it  never  can  be  copyhold,  and,  of  course,  must  pass  as  freehold. 

III.  RELATIVE  TO  THE  LORD  OF, 
(See  ante,  tit.  Common.) 
(A)  Power  and  duty  of.* 
1.  Reg.  v.  Bucknal.  M.  T.  1702.  K.  B.  7  Mod.  So. 
'   An  indictment  was  preferred  against  J.  B.  for  not  repairing  a  certain A  m"  " 
bridge,  Sic.  which  he  was  bound  to  repair,  to  quod  he  was  lord  of  the  manor  of  [^  re^£  m 
D.  L.  M.     And  it  being  moved  hither  after  eonviction,  bridge  on 

Holt,  C.  J.     A  man  is  bound  to  repair  a  bridge,  because  he  has  a  manor,  accoant  of 
Or  is  lord  of  a  manor.     But  it  must  be  said  that  this  is  some  charge  upon  the  hi*  being 
manor,  that  can  oblige  the  man  to  repair,  and  that  only  can  be  one  of  these ]ord  *f  lk# 
two  ways;  1st.  That  he  held  the  manor  by  the  service  of  repairing  the' bridge, mail0r* 
4re.  that  is  ratione  tenures;  and  this  being  a  charge   upon  the   possession,  is 
Kke  any  other  service  for  which  the  tenant  in  possession  is  chargeable;  every  un|efla  ^ 
tenant  in  possession,  be  he  but  tenant  for  years  or  at  will,  is  bound  to  repair:  j,  boaad  te 
and  immediately  upon  default  of  repair,  he  is  indictable.     The  other  way  ofdoaoby 
charge  is  by  prescription,  and !  then  it  must  be  the  terre-tenant,  and  all  those  reason  of 
whose  estate  he  has,  did  use,  and  were  bound  to  repair;  and  here  you  neither  t*JJ?r?»  ** 
show  tenure  nor  prescription.  n  l£  T** 

2.   Rao.  v.  Bucknal.  M.  T.  1702.  K.  B.  7  Mod.  98,  99;  2  Saund.  158.  nel,ooiof 

S.  P.  Akon.  H.  T.  1700.  K.  B.  7  Mod.  122.  too  do 

Bucknal  was  lord  of  the  manor  of  Le  Mere,  in  Hertfordshire,  which  manor  mofaos  of 
was  held  by  the  service  of  repairing  a  public  bridge;  and  though  all  the  de-tbe  manor 
mesne  s  of  the  manor,  except  the  copyholds,  were  aliened,  yet  the  Court  held, are  ™P* 
that  all  the  triienees  were  chargeable  in  proportion;  yet  the  queen  might  charge  ™l  tMfc'\ 
any  of  them  with  the  whole,  and  let  him  have  contribution  against  the  others)  b[6  t0  t^J 
and  though  the  lord  had  nothing  but  the  copyhold,  yet,  for  as  much  as  the  free-  wnoie 
hold  thereof  was  in  him,  he  was  chargeable,  and  the  Court  would  not  direct  the  charge, 
information  to  be  against  all  the  parties  liable;  but  let  him  that  is  charged  have  But  tho 
his  remedy  against  the  rest.  Jord  of  * 

3.  Rex  v.  Duchess  op  Bucceugh.  E.  T.  1698.  K.  B.  6  Mod.  151.       ^f/™V 

It  was  resolved,  upon  alienations  or  severance  of  parcel  of  the  manor,  the  t|on  ^ 
lord  may  agree  to  discharge  the  land  of  tho  repairs;  but  that  only  binds  himself  charge  tho 
and  such  as  claim  under  him,  and  not  the  public.  land  faun 

4.  Groenvelt  v.  Burnem,.  T.  T.    1696.  K.  B.  Carth.  492,  np*\n. 

Per  Cur.     An  action  will  not  lie  against  a  lord  oT  a  manor  for  not  admit-  An  octio a 
ting  a  man  to  his  copyhold.  Sfcrfa 

5.  Smith  v.  Smith.  H.  T.  1816.  Ex.  2  Price,  101.  lord  of  men 

To  make  title  to  an  allotment  under  an  in  closure  act,  of  a  sixteenth,  to  be  or  for  not 

set  out  for  the  person  claiming  to  be  lord  of  a  certain  manor.     The  plaintiff admitting 

attempted  to  prove,  both  by  documentary  and  parol  evidence,  the  existence  of*  V**1***?** 

the  manor  in  question,  and  the  exercise  by  his  predecessors  of  manorial  \n  owair 

rights.     The  proof  of  exercise  of  rights  consist  od,  in  evidence  of  plaintifi's  0f  tn€  s0{| 

predecessors  having  built  a  ferry-house,  and  let  it;  that  he  possessed  the  fish- •sfficiontly 

ery ;  that  he  had  taken  gravel  and  stone  for  ballast  from  the  spot  in  question,  answers 

and  had  built  a  lime-kiln  there;  and  an  instance  was  adduced  of  an  acknow-*!1*  dVfsrjJ} 

lodgment  taken  from  a  person  building  a  cottage  on  the  waste,  and  other  acts  j£*he  mam 

of  ownership.     It  was  the  opinion  of  the  Chief  Justice,  that  there  should  have  or  t0  Uko 

been  proof  given  of  the  actual  existence  of  a  manor;  and  as  that  had  not  been  ana  ||»t 

jhown,  he  directed  the  jury  to  find  a  verdict  for  the  defendant,  who  found  moat  aa 

4hat  there  was  no  such  manor.     Per  Cur.    There  are  two  questions  here;  Jran  ta 

♦  Tho  lord  of  the  manor  may  hare  io  rot  pool  of  the  watte  or  common  land,  in  hii  own  ^ 

manor,  a  right  to  torn  his  own  cattle  upon  tho  eomnoa  of  an  adjoining  manoq  $  ft.  sb4  C 
M7i  ■•  C.SD.  and  ft.  T41.  *  •*■*.•-. 


tr«  Manor.— Cow*  c<xmuud  vim. 

•Jtheegh     the  one  is,  whether  there  ii  a  manor  of  Poulton  cam  Seeeembe;  and  the  o(h»r, 
to  toother  wkelher  the  pWoliff  is  entitled  to  this  allotment  of  the  waste  ?    Now  we  think 
!■!»•■«,    from  the  apt  of  parliament  it  is  pretty  clear,  and  must  be  taken  for  granted, 
estiaet  '    ^t  -there  is  a  manor  of  Poulton  cum  Seacombe.    It  begins  by  reciting  that  & 
makes  a  claim  to  be  entitled  to  the  manor,  and  to  bo  lord  of  the  manor;  thai 
is  an  admission  in  the  act  that  there  is  such  a  manor;  and  in  all  the  real  of 
the  act,  it  considers  Poulton  cum  Seacombe  as  being  a  manor,  and  baring 
commons  and  waste;  then,  in  the  saving  clause,  at  the  least,  it  is  particularly 
mentioned  as  a  manor.    It  must' be  taken,  therefore,  on  this  act  of  parliament, 
that  there  is  such  a  manor.     Mow  the  meaning  is  not  that  it  shall  be  a  manor 
to  all  intents  and  purposes;  for,  if  it  is  a  manor  by  reputation,  that  is  suffi- 
cient.   It  may  be  that  nothing  remains  but  the  waste;  but  being  a  manor  by 
the  waste,  it  belongs  to  the  lord,  and  this  person  entitled  to  the  waste  may  be 
called  lord  of  the  manor. 

(D)  As  TO  APPOINTING  A   STEWARD.4 

IV.  RELATIVE  TO  THE  DISTRUCTION  OF.t 
V.  RELATIVE  TO  THE  COURTS  CONNECTED  WlTHLt 
1.  Baldwin  v.  Tidob.  H.  T.  1755.  K.  B.  2  Wile.  Rep.  20. 
f  SQS  I      Debt  for  an  amerciament  in  a  court-baron  against  a  freehold  tenant  of  the 
A  o»trt-ba  manor.    Upon  nil  debit,  it  appeared  in  evidence  by  an  entry  upon  the  court* 
rea  or  sua  rolls,  that  the  defendant  was  amerced,  and  that  the  same  was  affeered  by  two 
*r-eo*rt      afleerors,  whose  names  were  set  down  there;  but  it  was  objected  that  it  did 
*•*  tB*      not  appear  in  proof  that  the  two  affeerors  were  freeholders  of  the  manor;  and 
Satormui     *****  point  was  reserved  for  the  opinion  of  the  Court. 

Jag  All  eee      Th*  whole  Court  were  clearly  of  opinion  that  an  amerciament  of  a  free* 

4roveraies    hold  tenant  in  a  court-baron  must  be  afffeered  by  his  peers;  that  is  to  any,  by 

/etatiagte  free  tenants  of  the  manor;  and  founded  their  judgment  on  Magna  Charta,  c 

^andawith  14.  andSN.  B.  8vo.  Moderata  Misericordia,  fol.  185.  whereby  it  appears 

■J*  ^"J?  that  the  affeerment  shall  be  per  probon  ei  legale*  hominet  dt  etctndo,  which 

j»to  held    n>eani  J*9*  p*r°*  de  vicintto]  and  none  can  be  peers  of  freehold  tenants  bat  a 

jsUm  «f      freehold  tenant  of  the  same  manor  in  this  particular  case.     Fitzherbert  was  a 

laay  person  rery  great  lawyer,  and  the  clearest  .writer  in  the  law;  and  where  he  says,  that 

jil  action  of  by  the  statute  of  Magna  Chart  a  every  amerciament  in  a  court-baron  ought  to 

•deaf,  tree    hi  affeered  by  two  tenants  of  the  manor,  he  must  mean  freehold  tenants,  for 

:£ase  'fee.    *^*7  are  P1*0061"^  the  tenants  of  the  manor;  for  the  court-baron  at  common 

jwhea  the'  '*w  **  *he  freeholders9  court,  of  which  they  are  the  suitors  and  judges;  and 

.debtanjl  da  when  all  the  freehold  tenants  are  gone  except  one,  the  court-baron  is  gone) 

magee  do    too. 

noUuDowt  2.  Holrotd  ▼.  Breare.  E.  T.  1819.  K.  B.  2  B.  c)  A.  473. 

Aad  the  *""*  WM  an  act'on  °f  trespass  against  the  steward  of  a  court-baron,  whose 

steward  ef  bailiff  by  mistake  took  the  goods  of  B.  under  a  precept,  commanding  htm  to 
a  eeert-bar  take  in  execution  the  property  of  A.  Per  Cur.  It  was  contended  in  argu- 
f  534  ]  ment,  that  the  defendant  C,  being  the  steward  of  a  court-baron,  was  merely 
ea  is  ottoo  the  minister  of  that  court,  to  execute  its  process,  and  was  not  clothed  with  any 
aaed  a  jadi  judicial  character;  and  it  was  said  that  his  warrant  to  the  other  defendant  wan 
*nnrrtgC*rS  analogous  to  that  of  the  sheriff  to  his  bailiff,  and  rendered  him,  like  the  sheriff, 

trespass  *  The  lord  of  a  manor,  tenant  in  fee,  may  grant  by  deed,  the  stewardship  of  a  manor  for 

will  nor  lie  the  life  of  the  grantee;  and  the  -toward  cannot  be  displaced  by  the  devisee  of  the  lord; 
"    t  him  Barthitt  v  Downi,  5  D.  and  R.  526;  S.  C.  2  B.  and  C.  616;  1  C.  and  P.  623. 

hit  t  As  the  material  course  of  a  manor  are  demesne  and  services,  both  of  which  are  essen- 
tia! to  its  existence,  because  a  manor  mast  hate  a  lord  and  vassal:  it  follows  that,  whererer 
or  the  demesne  is  severed  from  the  services  by  the  aot  of  the  party,  the  manor  is  destroyed; 
6  Rep.  63.  The  alienation,  however,  must  be  of  all  the  demesne;  for  an  alienation  of  part 
or  oven  of  tbe'principal  mansion,  will  not  have  that  effect;  Skin*  Rep.  2;  5  Mod.  331;  WfiV 
Jes,  014;  ST.  R.  446,  447;  10  East,  259. 

|  We  have  seen,  ante  tit.  Loot,  Court  of,  that  a  court-baron  is  aa  Inseparable  ingredient 

,pf  every  manor*    The  court-baron,  as  it  is  designated,  is  composed  of  the  steward  and  tW 

freeholders,  who  hold  their  lands  of  the  manor  of  fealty  and  suit  of  oart,  aad  who  are 

booed  by  their  tenure  to  attend  the  oeurt-baron  and  to  a:aist  the  steward  in  (he  s^taiajstra* 

*fiea  ef  iMtfces  4  test.  46.  *&*  Inst.  1*4. 
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civilly  responsible  for  the  mis-execution  of  it.    This  was  contended  on  Ida  bwltf  b j 

Sound  that,  in  the  court-baron,  the  free  auitora  are  the  judge;  anacertainry  Jjj^—f 
ey  are  so.     We  are,  however,  of  opinion  that  the  steward  is  not  merely  *  JJJJJJ  jJ|?b# 
minister  of  that  court,  but  a  constituent  and  essential  part  of  it.     The  court  Mj6r  a  p^ 
cannot  be  holden  without  him:  no  mandate  is  directed  to  him  as  an  officer;  but  oopt  com 
he  makes  his  mandate  to  the  bailiff.     We  are,  therefore,  of  opinion,  that  the  inaadief 
steward  is  not  for  this  purpose  a  minister,  but  part  of  the  court  itself;  and  if  him  t#  uke 
so,  this  action  is  not  maintainable  against  him.  |?  * !J** 

S.  Chetewoodv.  Crew.  E.  T.   1746.  K.  B.  Willes,  614.,  goods  of  A. 

In  replevin  for  taking  the  plaintiff's  saddle,  in  a  place  called  the  stable,  at 
Oakley,  in  the  county  of  Stafford;  the  defendant,  Crew,  avowed,  and  the  oth-The  staw 
er  two  defendants  acknowledged,  the  taking  as  a  distress  (or  not  doing  suit  at ard  alaae 
the  defendant's,  Crew's,  court,  in  five  different  avowries.    In  the  avowry  »l""jJ^| 
was  stated,  that  the  plaintiff  was  seised  of  an  ancient  messuage,  with  the  ap-two  Xt^Mi 
purtenances,  in  Oakley,  whereof  the  place  in  which,  6/c.  is,  and  at  the  said  Hen  at  lout 
time  when,  fee,  and  also  time  immemorial  was  parcel  to  his  demesne,  as  of  bold  a 
fee,  and  held  the  said  tenement,  &c.  of  tbo  defendant,  Crew,  as  of  his  manor  cesrt  bare* 
of  Nickleston,  by  fealty  and  the  yearly  rent  of  3s.  payable  at  the  Feasts  of*h?  "■'[?"■ 
Saint  John  the  Babtist  and  Saint  Martin  the  Bishop,  in  the  winter,  by   equal  j^tts^li 
portions;  and  also  by  the  service  of  doing  suit  at  the  court  of  the  said  manor,  i^ the 
holden  and  to  be  holden  from  three  weeks  to  three  weeks,  within  the  same  steward, 
manor;  which  said  services  and  rent  the  defendant,  Crew,  was  seised  by  the 
hands  of  the  plaintiff,  as  by  the  hands  of  his  very  tenant,  to  wit,  of  the  said 
fealty  and  suit  of  court,  as  of  fee  and  right,  and  of  the  rent  aforesaid,  in  his 
demesne,  as  of  fee;  and,  because  the  said  suit  of  court  at  a  court  of  the  defen- 
dant, C,  of  his  said  manor,  held,  8cc,  on  the  23d  of  September,   1740,  was 
not  done  and  performed:  the  defendant,  C,  in  his  own  right,  and  the  other 
two  defendants,  as  his  bailiffs,  acknowledged  the  taking,  Sec,  for  the  said 
suit  at  the  said  Court,  so  undone  and  unperformed,  o/c. 

Per  Cur.     The  first  question  reserved  for  the   consideration  of  the  Court 
was,  whether,  as  no  freeholders  but  J.  Crew,  the  younger,  and  C.  Crewy 
the  newly  created  freeholders,  appeared,  or  were  sworn  upon  the  homage  at 
the  court  held  on  the  23d  of  September,  1740,  though  notice  was  duly  pub- 
lished, and  the  plaintiff  personally  summoned,  that  Court  were  or  were  not 
legally  holden?     Secondly:  It  not  appearing  that  the  plaintiff  had  ever  actuv 
ally  performed  his  suit  of  court;  the  next  question  arose  on  the  issues  upon' 
the  defendant's,  Crew's,  seisin  of  this  service  by  the  hands  of  the  plaintiff,  sjt 
of  bis  very  tenant,  whether  seisin  of  the  rent  by  his  hands  did  not  amount  to  a 
seisin  of  the  suit  of  court;  and  if  not,  whether  the  want  of  such  seisin  could* 
prevent  the  defendant's  having  judgment  on  such  of  the  avowries,  wherein' 
seisin  thereof  was  alleged.    Thirdly:  If  the  Court  should  be  of  opinion  that   [  695  J 
the  defendant,  Crew,  were  not  seised  of  such  service  by  the  hands  of  the 
plaintiff,  and  for  want  thereof  could  not  have  judgment  on  any  of  those  avow- 
ries, wherein  such  seisin  was  alleged,  whether  the  tenure  be  fealty,  rent,  and 
suit  of  court,  as  above  stated,  were  not  sufficient  evidence  of  the  tenure  alleg-Tb'JP**1. 
ed  in  the  last  avowry,  so  as  to  entitle  the  defendant  to  judgment  thereon,  JJL^^J" 
though  proved  to  be  large  and  more  extensive  than  that  alleged  in  the  last  ty  copy 
avowry.     As  a  steward  cannot  hold  a  court  without  two  freeholders,  we  think  hold  toao 
iho  first  objection  cause.  memonts 

4.     Lemon  v.  Blackwbll.  M.  T.  1683.  C.  P.  Skin.  191.  ht-^Aar 

Error  upon  a  judgment  in  C.  P.,  in  replevin;  whore  the  case  was,  J.  C ;  wm^JlJf  m 
seised  of  the  manor  of  Blackden,  which  consisted  of  services,  demesne,  and  f^\ety  0f 
fifty  copy-hold  tenements,  did  grant  to  R.  the  moiety  of  twenty  of  them,  See,  tho  maaorr 
and  afterwards,  4  Cr.  1 .  did  confirm  his  former  grant,  and  granted  the  moiety  ho*  with 
of  the  manor.     Per  Cur.     Suppose  the  entire  interest  of  twenty  copyholds  the  ff""ter 
hath  been  granted,  then  they  might  have  held  courts,  4  Rep.  26,  27;  and  lne^J£  „rf 
difference  is  between  one  tenement  being  granted,  and  more;  for  if  moro  than  i^  |a  ^ 
one  be  granted,  then  the  grantee  may  hold  courts  and  make  admittances:  this(rMtof  the 
being  for  the  benefit  of  the  tenants,  4  Rep.  27,  $  Cr.  102.  601  -7  and  for  aHcoayaoW. 


37*  MANSLAUGHTER. 

that  which  is  said  by  Mr.  Justice  Crook,  3  Cr.  102 ;  jet  Melwkk's  case  ft? 

.    good  in  Hrw;  so  that,  if  it  had  been  of  twenty  copyholds,  it  had  been  good;  but 

this  is  of  a  moiety;  suppose  it  had  been  of  a  moiety  of  all,  then  they  had  been 

tenants  in  common,  and  might  have  joined  in  keeping  courts;  if  so,  why  not 

when  a  moiety  of  twenty  is  granted? 
A  cast  oid  ______ 

foi  the  ten  vi.  RELATIVE  TO  CUSTOMS  CONNECTED  WITH. 

tars  a  soU  J  •     HoPKIN9  v«  Robinson.  E.  T.  1 67 1 .  K.  B.  Mod.  74,  75. 

and  sapa         Thc  question  was,  whether  a  custom  to  have  a  several  pasture,  excluding 

rata pattore the  lord,  were  a  good  custom  or  not?     It  was  said,  that  a  prescription  lo  have 

io  excla      common  so  was  void  in  law.     But  the  Court  said,  the  lord  may  grant  to  hkt 

•ion  of  ib©  tenants  a  right  of  common,  excluding  himself. 

too*  2'     Chaf,n  v-  Betsworth.  M.  T.   1797.  C.  P.  c  Lev.  190. 

A  custom        Trespass  for  breaking  plaintiff's  close  called  the  Market  place,  and  erect- 

cannot  ex   ing  a  stall  there.     The  defendant  justifies  by  the  custom  of  the  manor,  for  all 

tend  be      tenants  to  erect  stalls  there,  to  sell  their  goods;  and  the  defendant  being  a 

yend  the  U  tenant,  and  a  butcher,  erected  a  stall  to  sell  flesh;  on  which  plaintiff  demurs: 

maVr  And»  lst*  II  was  obJecled  that  tne  PIea  was  »u*  because  it  is  not  said  that  the 
anor.  Market  Place  is  within  vhe  manor,  and  then  the  custom  of  the  manor  cannot 
extend  thereto;  to  which  it  was  answered,  and  allowed  by  the  Court  that  see- 
ing it  is  said  the  custom  of  the  manor  is  to  erect  stalls  in  pried*  loco  m  qmo% 

r  ££g  I   &c.j  this  is  a  sufficient  averment  that  the  locus  in  quo  is  withtn  the  manor. 

«an?bT    VII.  RELATIVE  TO  CONTRACTS  BETWEEN  THE  LORD  ANJ> 

twaen  the  HIS  TENANTS. 

lord  and  Blacket  v.  Lowes.  E.  T.  1814.  K.  B.  1  M.  &  S.  494. 

te°ant8th  t  ^  an  agreement>  dated  1656,  between  the  lord  and  certain  tenants  of  coo* 
tba°tenantfl  totnary  tenements  within  a  manor;  the  tenants  covenanted,  that  they,  their 
may  cat  heirs  or  assigns,  would  not  cut  down,  sell,  or  dispose  of  any  wood,  standing  or 
down,  nse,  growing,  or  hereafter  to  stand  or  grow,  without  the  licence  of  the  lord;  and  the 
and  dispose  ford  covenanted  to  set  out  yearly,  upon  request  of  the  tenants,  sufficient  for  the 
•f  wood  for  repairing  of  their  houses,  &c,  and  other  necessary  uses,  in  and  about  the  said 
fee  bodies  tenements>  a°d  (hat  in  case  any  of  the  tenants,  their  heirs  or  assigns,  should 
error  a*y  'plant  any  wood  upon  the  said  tenements,  it  should  be  lawful  for  them  to  cot 
ether  their  down,  use,  and  dispose  of  all  or  any  such  wood  for  repairing  their  bouses,  $c. ; 
aecassary  or  for  any  other  their  necessary  uses,  without  disturbance  of  the  lord.  The 
•  doss  Court  held,  1st,  that  the  defendant,  a  tenant,  without  licence  ef  the  lord,  eoukfr 


*°'.*inP°w  not  cut  down  and  sell  wood,  and  that  bavins  so  done,  the  lord  might  maintain- 
fall  wood°  lrover  f°r  the  wood;  and  2nd,  that  the  words  "  or  for  any  other  their  necessa-f 
for  sale;  the  *?  uses,"  meant  in  their  capacity  of  tenants. 

foranyot°h       VHt.  RELATIVE  TO  PLEADINGS  CONNECTED  WITH.' 

er  their  . 

™™Ll    Jttanslattflhtcr. 

mserintheir       I.  RELATIVE  TO  THE  DEFINITION  OP,  p.  688. 

chancier         JJ. ,  IN  GENERAL. 

at  tenants.  (A)  Epfect  of  malice,  jk  583. 

(B)  Of  the  provocation  hecessatt. 
(a)   When  irresistible 
1st.  By  assault,  p.  538.    2nd.  By  restraint  of  liberty,  p.  539.    3rd.  By 
detecting  an  adulterer,  p.  549.     4th.  By  words,  p;  539. 
(6)   When  slight. 
.  .       1st.  Using  weapons  not  dangerous,  p.  539.     2nd.  Ducking  a  thief,  p.  54T. 

1  53'    I  3rd.  Parent  quarrelling  on  account  of  his  child,  p.  541. 
III.  RELATIVE  TO,  IN  PARTICULAR. 

•  In  pleading  his  title,  the  steward  of  a  manor  need  only  show  that  ha  kept  the  coons; 
ha  need  uot  tthow  any  engrossing  of  the  rolls;  2  D/.  ]&8,  pt  SO;  but  It  seems  he  sboalrf 
show  a  tender  of  ilia  sorvice*  to  each  succeeding;  lord,  tinea  it  is  issuable  that  each  asas> 
aeuor  did  not  exonerate  him;  id* 


MANSLAUGHTER— i/i  general.  3*7 

(A)  On  thb  1  Jac.  1.  c.  8.  the  stabbing  act. 

(a)  Construction  of. 

1st.  In  general,  p.  541.    Snd.  Of  the  irords  "  stab"  or  "  thrust,"  p.  641. 
3rd.  Of  the  words  "  that  hath  not  then  any  weapon  drawn,"  p.  542.    4th.  Of 
the  words  u  that  hath  not  stricken  the  party,"  p.  542. 

(b)  Of  accessaries  f  aiders,  and  abettors,  p.  542. 

(B)   As  TO  MUTUAL  COMBATS,  443. 

(C)  Op  persons  executing  legal  process,  and  those  Acting  in  aid 

THEREOF. 

(a)  Authority  of  officers  and  private  persona. 
1st.  In  cases  of  felony. 
I.  Where  Che  arrest  is  legal,  p.  543.  2.  Where  the  arrest  is  illegal,  p.  £44. 

2nd.  In  eases  of  misdemeanor ,  p.  545. 
(b)  Authority  of  seamen  in  case  of  impressment,  p.  545.     (c)  Authority  of 
sentinels,  p.  546.     (d)  As  to  the  party  acting  within  his  district,  and  under  a 
legal  warrant,  p.  546.     (e)  As  to  the  notice  of  authority,  p.  548.     (f)  As  to 
the  right  of  forcing  open  doors,  p.  548.     (g)  Effect  of  private  individuals  in- 
terferingwhere  th*  arrest  is  illegal,  p.  549. 

(jD)  As  TO  WHERE  THE  KILLING  HAPPENS  IN  CONSEQUENCE  OP  THE  IM- 
PROPER PERFORMANCE  OP  SOME  LAWFUL  ACT,  p.  549. 

(E)    * ARISES  FROM  THE  DOING   A  CRIMINAL, 

UNLAWFUL,  OR  WANTON  ACT,  p.  551. 

iV.  RELATIVE   TO  ACCESSARIES,   AIDERS,   AND   ABET- 
TORS, p.  551. 

V. — THE  INDICTMENT,  p.  562, 

VI. EVIDENCE,  p.  552. 

VII. PUNISHMENT,  p.  55&. 

L  RELATIVE  TO  THE  DEFINITION  OF.» 

U.  RELATIVE  TO,  IN  GENERAL.  [  *»8  ] 

(A)  Effect  of  malice.  | 

(B)  Of  THE  PROVOCATION  NECESSARY.];  TheaSSsIt 

(a)  When  irresistible.     1st  By  assault.  mivt  be  ex 

Rex  t.  Stedman.  April  Sess.  1704.  Old  Bailey.  Fost.  C.  L.  292.  trend;  vie 

A  woman,  after  some  words  of  abuse  on  both  sides,  gave  a  soldier  a  box  l«*t.§ 

•  Manslaughter  it  the  unlawful  and  feloniously  killing  of  another,  without  any  malice, 
either  express  or  implied.  It  ia  of  two  kinds;  1st.  Involuntary  manslaughter,  where  a  man, 
dtiag  an  unlawful  act,-  not  amounting  to  felony,  by  accident  kills  another;  2.  Toluntary 
nVanilaugbter,  where,  upon  a  sudden  euarrel,  two  persons  fight,  and  one  of  them  bills  the' 
other;  or,  where  a  man  greatly  provokes  another  by  some  porsonal  violence,  Ave,  and  the 
other  immediately  kills  oim,  tnia  manslaughter  is  a  felonv. 

f  If  malice  exists,  the  offence  is  murder  and  not  manslaughter;  see  1  Hale,  P.*C.  436. 

t  The  plea  of  provocation  is  not  available  in  any  case  where  it  appears  that  the  provoca- 
tion was  sought  for  ami  induced  by  the  act  of  ihe  party  in  order  to  afford  him  a  pretence 
fyt  wreaking  his  malice;  and  that,  even  where  there  may  have  boon  previous  struggling  or 
blows,  such  plea  cannot  be  admitted  where  there  is  evidence  of  express  malice.  It  haa 
been  observed  that,  in  every  case  of  homicide  upon  provocation,  how  great  soever  that  pro- 
vocation may  have  been,  if  there  were  sufficient  time  for  passion  to  subside,  and  reason 
to*  interpose,  such  homicide  will  be  murder:  and  it  should  always  be  remembered  that,  where' 
*  party  relies  upon  a  plea  of  provocation,  it  must  appear  that  when  he  did  the  fact,  he  acted 
upon  such  provocation  and  not  upon  any  old  grudge;  see  1  Hale,  451.  t  East,  P.  C.  c.  5.  s. 
S3,  p.  239. 

$  Where  an  assault  is  made  with  violence  or  circumstances  of  indignity  upon  a  man's 
person,  as  pulling  him  by  the  nose,  and  the  party  so  assaulted  kills  the  aggressor,  the  crime 
Will  be  reduced  to  manslaughter,  in  case  it  appears  that  the  assault  was  resented  immediate- 
ly, and  the  esgreasor  killed  in  the  heat  of  blood,  the  furor  brovis  occasioned  by  the  provo- 
cation; eeeKeb.  135;  A  Hi.  Com.  191;  1  East,  P.  C.  c.  5.  s.  20.  p.  283;  so,  if  A.  passing 
along  the  street  and  B.  meeting  him,  (there  being  convenient  distance  betwees  A.  and  the 
wall)  take  the  wall  of  him  and  jostle  him,  and  thereupon  A.  kill  B.,  it  is  saiil  that  such 
jostling  would  amount  to  a-  provocation,  which  would  make  the  killing  only  manslaughter, 
and  again  it  appears  to  have  been  considerod  that,  where  A.  riding  on  the  road,  1).  whipped 
Ihe  horse  of  A.  oec  of  titer  track,  and  then  A.  alighted  and  killed  B.,  it  was  only  man- 
slaughter. 
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on  the  ear,  which  the  soldier  returned,  by  striking  her  en  the  breast  with  th* 
pummel  of  the  B\vord;  and  the  woman  then  running  away,  the  soldier  pursu- 
ed, and  stabbed  her  in  the  back  with  his  sword. 

Holt,  C.  J.,  at  first  considered  it  to  be  murder;  btft,  upon  its  coming  out  in 
the  progress  of  the  trial  that  the  woman  had  struck  the  soldier  with  a  patten 
on  the  face  with  great  force,  so  that  the  blood  flowed,  it  was  holden  clearly  to 
be  no  more  than  manslaughter. 
[  539  )  2nd    Bif  restraint  of  liberty. 

Rex  v.  Withers.  M.  T.  1784.  2  East,  P.  C;  2$3. 
If  a  man  il       A  Serjeant  in  the  army  laid  hold  of  a  fifer,   and  insisted  ujxm  "carrying  him 
*H*)h ,re    to  prison;  the  fifer  resisted,  and  when  the  serjeant  had  hold  of  him  to  force 
b^Hberty    mm>  "*  drew  lne  Serjeant's  sword,  plunged  into  his  body,   and  killed  him. 
kills  anoth  The  serjeant  had  no  right  to  make  the  arrest,  except  under  the  articles  of 
er,  it  is  man  war;  and  the  articles  of  war  were  not  given  in  evidence, 
slaughter.        Buller,  J.,  considered  it  in  two  lights;    1st.  If  the  serjeant  had  authority; 
and  $ndly.  If  he  had  not.     On  account  of  the  coolness,  deliberation,  and  re- 
flection wittrwhich  the  stab  was  given,  the  jury  found  the  prisoner  guilty;  but 
the  judges  were  unanimous  that  the  articles  of  war  shoukfhave  been  produ- 
ced; and  for  want  thereof,  held  the  conviction  wrong. 

3rd.  By  detecting  an  adulterer. 

SbHB?*h  Rex  v*  Manni*g-  5r- T-  ,678-  K-  B-  T-  Rarm-  2,25  S-  C-  l  Vcnt  239- 
act  ofadul*  **  waa  res°lvea\  that  killmg'another  in  the  act  of  adultery  is  manslaughter, 
tery  i*  man  4/A.  By  Words. 

•laughter.*  (6)   When  slight.     1  st.   Using  weapons  not  dangerous. 

2.  Rex  v.  Hazel.  Sum.  Ass.  1785.  Norfolk,  I  Leach,  C.  L.  368. 
Iftheinatru  Indictment  for  murder.  The  jury  found  a  special  verdict,  to  the  following 
J?«BtbeD°l  effect;  viz.,  That  M.  H.,  the  deceased,  was  the  daughter  of  J.  H.,  the  pris* 
danjrer  Ufe°  oner'8  husband'  by  a  former  Wife,  and  was  at  thts  age  of  ten  years  at  the  time 
and  there  '  °f  ner  death;  that  she  lived  at  the  house  of  her  father,  with  the  prisoner,  who 
be  no  inten  was  his  second  wife,  and  was  under  her  tuition  and  care;  and  that  the  said  J. 
Don  to  kill,  H.  was  a  flay  labourer,  and  was  usually  absent  at  work;  that  the  deceased 
it  will  be  was  employed  by  the  prisoner  in  spinning;  and  whilst  finishing  some  yarn, 
manslangh  ^  prj8oner)  finding  8ome  of  the  skeins  knotted,  threw  at  the  deceased  a  four- 
f  540  1  ^88^  st0°J>  which  struck  her  on  the  right  side  of  the  head  on  the  temple: 
L  J  upon  that,  the  deceased  staggered  a  little,  then  sat  down  upon  the  said  stool, 

and,  in  about  half  an  hour,  dropped  off  the  said  stool,  seemingly  stupified  and 
insensible;  that  she  never  afterwards  recovered  her  senses,  but  died  soon  nf- 1 
ter  of  the  blows  so  given  by  said  stool.      The  stool  was  always  used  by  the 
deceased  to  sit  upon,  and  was  of  sufficient  size  and  weight  to  give  a  mortal 
blow,  but  that  the  prisoner  did  not  intend,  at  the  time  she  so  threw  the  said 
ftool,  to  kill  the  deceased.     The  judge  who  tried  the  prisoner  said,  "  murder 
is,  where  a  man  of  sound  sense  kills  another  of  malice  aforethought,  either 
express  or  implied.     If  the  malice  be  express,  the  facts  remain  with  the  jury.  . 
If  the  malice  is  to  arise  from  implication,  it  is  a  matter ef  law,  the  entire  con- 
sideration of  which  r  sides  with  the  Court;  and  in  the  p/esent  case,  the  find- 
ing that  there  was  no  intent  to  kill,  does  not  in  any  degree  vary  the  question. 
But  great  matter  of  doubt  having  arisen  from  the  wording  of  the  special  ver- 

*  But  if  it  be  deliberately  and  upon  revenge,  i*.  is  murder. 

t  Words  will  not  authorise  the  killing  of  another,  even  the  mot*  grcvious  words  of  re- 
proach, contemptuous  and  insulting  actions,  or  gestures  or  trespass  against  land*  or  goods: 
for  they  will  not  free  the  party  killing  from  the  goilt  of  murder,  unless  upon  such  provoca- 
tion a  deadly  venpon  is  made  use  of;  or  an-  intention  to  kill  or  do  some  great  bodily  harm 
was  otherwise  manifested,'  see  I  Hale,  458;  Keb.  45;  but  if  no  such  weapon  be  used,  or 
intention  manifested,  and  the  party  so  provoked  give  the  other  a  box  on  the  ear,  or  strike 
him  with  a  stick  or  other  vvenpon,  not  likely  to  kill,  and  kill  him  unluckily  awl  against  his 
intention,  it' will  be  only  manslaughter,  see  Fost.  291. 

X  Thus,  where  a  man  was  sitting  drinking  in  an  ale  house,  boing  called  by  a  woman  "a  son 

.ofa  whore,"  took  up  a  broorn  staff  and  threw  it  at  her  from  a  distance,  and   killed   her  the 

jua*$t»:  were  not  unamimou*,  and  a  pardon  w.n  alvised;  and  the  doubt  appears  to  have  arisen 

on  tbe  ground  that  the  instrument  was  not  such  as  could  probably  at  the  given  distance  have 

ccasioned  death  or  great  bodily  barm;  1  Hale,  455,  456;  1  East,  P.  C.  c.  5.  a*  22  p.  22G~ 
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diet,  I  wish  the  judgment  to  stand  over  in  order  to  consult  the  judges."  But 
the  judges  never  communicated  any  opinion  upon  this  case;  and  after  the 
prisoner  had  been  confined  for  the  space  of  twelve  months,  sho  received  the 
King's  pardon,  and  was  discharged. 

*.     Turner's  case.  H.  T.  1666.  K.  B.  Comb.  407.  Cited,  S.  C.    1  Ld.Ai  where  a 

Raym.  142.'  mMI«r 

A  gentleman  at  the  bar,  upon  his  wife's  complaint  that  the  servant  boy  had  £™„t 
not  cleaned  her  clogs,  took  up  a  clog,  and  threw  it  at  him,  which  killed  him;  witbaeio*, 
no  other  provocation  appearing,  it  was  held  but  manslaughter.  became  it 

3.     Rex  v.  Hiqgs.  Sum.  Ass.  1784.  Norfolk.  1  Leach,  C.  L.  378.  note,     was  not  pro 

Indictment  for  murder.     It  appeared  upon  the  evidence,  that  the  prisoner  P°rlv  cJ*** 
was  a  butcher,  and  he  had  employed  the  deceased;  a  shepherd  boy,  to  pend  ?yL_t  • 
some  sheep  that  were  penned;  the  deceased  negligently  suffered  some  of  the  jwg111B>tBt 
sheep  to  escape  through  the  hurdles;   the  prisoner  seeing  the  sheep  get  likely  to  en 
through,  ran  to  the  boy,  and  taking  up  a  stake  that  was  lying  on  the  ground,  danger  life, 
threw  it  at  him;  the  stake  hit  the  boy  on  the  head,  and  fractured  his  skull,  of**  *  9*ef 
which  fracture  the  boy  soon  afterwards  died.  tionw  the 

Mr.  Justice  Nares  said:  Gentlemen  of  the  Jury;  you  will  consider  wheth-Jiry* 
er  the  negligence  of  the  deceased  was  sufficient  to  excite  the  provocation  of 
the  master;  for  the  humanities  of  the  law  so  far  respects  the  infirmities  of  na- 
ture as  not  to  arrange  an  homicide  resulting  from  the  transport  of  his  passion 
excited  by  reasonable  provocation  under  the  description  of  murder,  but  makes 
ft  manslaughter  only.     Every  master  has  a  right  moderately  to  chastise  his 
servant,  but  the  chastisement  must  be  on  just  grounds,  and  with  an  instrument 
properly  adapted  to  the  purposes  of  correction.      Tou  will  therefore  consider 
whether  the  stake,  which  has  thus  untimely  deprived  the  boy  of  existence, 
which  lying  on  the  ground  was  the  first  thing  the  prisoner  saw  in  the  heat  of 
his  passion,  is,  or  is  not,  under  such  circumstances,  and  in  such  a  situation, on    ■    ka*  •* 
improper  instrument.     If  you  should  think  the  stake  was  an  improper  instrn-   L  - 

tnent,  you  will  consider  whether  it  is  probable  that  it  was  used  with  an  intent 
to  kill.  If  you  think  it  was,  you  must  find  the  prisoner  guilty  of  murder;  hut, 
on  the  contrary,  if  you  think  it  wa3  not  done  with  an  intent  to  kill,  the -crimp 
frill  then  amount  at  moat  to  manslaughter.— The  jury  found  it  manslaughter. 

2nd.  Ducking  a  thief.* 
3rd.  Parent  quarrelling  on  account  of  his  child. ~\ 

III.    RELATIVE  TO  MANSLAUGHTER  IN  PARTICULAR. 

(A)  On  the  1  Jac  1  c.  8.  the  Stabbing  Act. 
(This  act  is  repealed  byf)  Geo.  4.  c.  31.*.  1*2.  ab.  post.  tit.  Murder.) 

(a)  Construction  of.    .  1st  Jn  Gcneral.% 

9  If  it  pickpocket  be  thrown  into  n  pond,  with  the  view  of  ducking  him,  an  J  ho  be 
drowned,  it  is  manslaughter  only;  1  Stark-  P.  C.  c.  31;  s.  38. 

t  A  father  who  takes  up  the  quarrel  of  his  son  in  the  he.it  of  passion,  and  with  ene  blow 
kills  another,  it  is  manslaughter  and  not  murder   12  Rep.  87.  Fost.  C.  L.  294. 

X  This  statute  was  made  on  account  of  the  frequent  quarrels  and  stabbing*  with  short 
daggers,  between  the  Scotch  and  English  at  the  secession  of  James  the  First;  and  as  it  was 
intended  to  meet  a  temporary  evil,  it  would  perhaps  hnvo  been  better  if  it  had  e\*pired  with 
the  mischief  it  was  meant  to  remedy;  see  4  Bin.  Com.  J  93  1  Ld.  Raym.  140.  It  was  considered 
as  a  rigorous  statute,  of  doubtful  expediency,  and,  accordingly  construed  by  the  benignity 
of  the  law,  see  4  Bin.  Com.  193,  so  favourably  on  behalf  of  the  subject,  and  so  strictly  when 
against  him,  that  the  offenco  of  stabbing  was  left  by  the  statute  almost  upon  the  same  footing 
as  it  stood  at  common  law.  Indeed,  it  was  agreed  by  the  judges  in  Lord  Morley's  case, 
that  the  statute  was  only  declaratory  of  the  common  law;  see  Keb.  55;  1  Hale,  456;  Fost. 

'298;  and  it  was  the  opinion  of  Mr.  Justico  Foster,  that  whenever  the  defendant  is  indicteg 
at  common  law,  and  also  upon  ihesta'vte,  the  mo*t  important  question  will  be  whether  the 
fact  upon  the  evidence  is  or  is  not  murder  at  common  law,  Fost.  301,  803.  And  Glynn,  C.  J. 
said  upon  an  indictment  on  this  statute,  that  in  order  to  bring  a  case  wiliin  the  meaning  of 
the  act  there  ought  to  be  malice:  see  Sty.  467.  All  circumstances  which  at  common  law 
will  seme  to  justify  excuse,  or  alleviate  in  a  charge  of  murder,  have  always  had  their  due 
weight  in  prosecutions  grounded  on  this  statute;  and  in  the  construction  of  it  one   general 

'rule  may,  it  is  conceived  be  safely  laid  down;  namely,  that  in  all  cases  of  doubt  and  dim&iltjr 
the  benignity  of  the  common  law  ought  to  turn  the  scale;  tee  Fost.  |98.  302. 
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2nd.  €f  the  wards  «tlao,"  or  "thrwtS* 
[  542  ]  3rd.  Of  the  words  "that  hath  not  then  any  weapon  drawn.*\ 

Rsx  v.  Hunter.  H.  T.  1686.  C.  P.  3  Ler.  £56;  S.  C.  J  East,  P.  C.  24ft, 

£49. 
Whether        Indictment  on  the  1  Jac.  1.  c.  U.     It  appeared  that  upon  mutual  words  ef 
!!*!hW0»     reproach  between  the  prisoner  and  A.,lhe  former  struck  the  latter  with  his 
sed  in  tae°  non^>  whereupon  A.  attempted  to  draw  his  dagger  at  the  prisoner;  but  being 
jrepealed     prevented  by  the  company  present,  he  threw  a  pot  at  him,  and  missed  him;  on 
net  refer    which  the  prisoner  gave  A.  the  mortal  wound  with  his  sword.     The  counsel 
«d  to  the  in  who  were  for  the  conviction,  admitted  the  pot  to  be  a  weapon  drawn,  as  long  as 
■ant  the      it  was  in  A.'s  hand;  but  thought  that,  after  he  had  thrown  it  out  of  his  hand, 
Ten  or  "he  w*tnout  nurt  done,  and  was  afterwards  stabbed,  the  sase  fell  within  the  statute. 
tberitappli^n  lDe  other  hand,  it  was  maintained  that  the  word  "then"  referred  to  the 
ed  to  the     time  of  the  fighting  or  controversy,  and  not  to  the  immediate  instant  of  the 
whole  of    wounding;  and  they  thought  it  unreasonable,  that  one  having  a  weapon  atone 
the  combat  time  during  the  controversy,  and  having  done  all  the  mischief  he  could 
«rma  unset   w«tn  ^  Bnou]d  De  within  the  protection  of  the  statute,  which  was  made  to  pre- 
vent the  sudden  killing  of  men  without  provocation  or  defence;  and  it  was 
compared  to  the  case  of  two  who  are  fighing,  and  one  lets  fall  bis  sword,  or  it 
is  beat  out  of  his  hand,  and  he  is  then  killed,  which  case  it  was  conceived 
could  not  be  brought  within  tho  statute.     The  judges  were  divided  upon  the 
construction  of  the  word  "then,"  the  party  killed  "not  having  then  any  wea- 
pon drawn;"  and  the  point  in  debate  was,  whether  the  word  "then"  was  to  be 
confined  to  the  instant  when  the  stab  was  given,  or  whether  it  related  to  the 
whole  time  of  the  combat, 

4lh.  Of  the  words  lt  that  hath  not  stricken  the  party.'* 
Keat's  case.  M.  T.  1695.  K.  B.  Skin.  668. 
The  words  &**  ^ur-  ^e  ta^e  *ne  meaning  of  the  words  in  the  statute  of  James  "that 
"  not  ha?  hath  not  then  first  stricken  the  party  which  shall  so  stab  or  thrust,"  not  to  be 
ins;  first  understood  of  the  first  stroke  given,  but  of  the  killing  of  another  before  that 
stricken,"  the  party  killed  had  struck  omnino;  for  the  intent  of  the  statute  was  to  pre- 
havta*  M\w  vent  8uc^en  stabbing  (used  by  the  Scots)  before  that  a  man  had  an  opportune 
eiTthe  fnt (v  *"or  ^IS  defence,  hut  where  he  might  defend  and  make  resistance  by  striking, 
blow  before  tbis  is  not  within  the  statute. 

•the  mortal  ([>)   Of  accessaries,  aiders,  and  abettors.l 

ground  was  (g)  As  T0  MUTWjLT,  combats.     See  ante,  vol.  8.  tit.  Duel. 

*'rve"'     ,  (C)    Of  persons  executing  legal  process,  and  those  acting  in  aid 

L  -I  THEREOF. 

(a)  Authority  of  officers  and  private  persons. 
1st.  Incases  of  felony,     h    Where  the  arrest  is  legal. 
1 .     Rex  v.  Jenkson.  1  Hale,  P.  G.  464. 
A  felon  by      Up*n  a  robbery  committed  by  several    the  party  robbed  raised  the  hue 
killing  a     and  cry,  and  the  country  pursued  the  robbers,  and  one  of  pursuers  was 
.person  who  billed  by  one  of  the  robbers;  it  was  held  that  this  was  murder,  because  the 
oorin/fo  ar  countrX>  upon  hue  and  cry,  were  authorised  by  law  to  pursue  and  apprehend 
jest  him  is  the  malefactors;  and  that,  although  there  were  no  warrant  of  a  justice  of  the 
.guilty  of     peace,  1o  raise  the  hue  and  cry,  nor  any  constable  in  the  pursuit,  yet  the  hue 
jsurder.  •  Tjn<ler  the  words  "stab"  or  "thrust,"  shooting  with  any  sort  of  fire  arms,  and  thrust- 

ing with  a  staff  or  any  other  blunt  weapon,  have  been  considered  within  the  act;  and  the 
case  of  shooting  with  fire  arms  will  govern  the  cases  of  sending  an  arrow  out  of  a  bow 
-or  a  stone  from  h  sling,  or  using  any  devise  of  that  kind,  bo'deo  in>  the  hand  of  tho  party 
at  the  instant  of  discharging  it;  see  1  Hale,  469;  Fost.  800;  however,  the  stab  or  thrust 
ought  to  be  mad*  with  a  weapon  or  instrument  from  which  danger  is  likely  to  ensoe;  see 
1  Cast,  P.  C.  c.  6.  s.  29.  p.  208. 

f  The  words  "weapon  drawn,"  were  construed  to  mean  a  cndgel  or  other  thing  proper 
ifor  defence  or  annoyance;  hence  a  canclcstick  was  considered  as  a  weapon,  so  as  to  lake 
the  case  of  the  statute,  though  the  words  **a  weapon  drawn,"  teem  rather  to  import  a 
•word  or  other  weipon  drawn  out  of  the  scabbard;  see  Fost  800,  801;  1  Hale,  47.0. 

t  Within  tho  statute  of  James  there  were  no  accessories;  seel  East,  P,  C.  c   6.  s.   Sf. 
vp.  247;  and  it  had  been  holden  that  persons  present,  aiding  and  abetting,  thongb  at  co*> 
roon  law  principals  \n  the  manslaughter,  are  not  within  tho.statnte. 
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4nd  cry  was  m  good  warrant  in  law,  for  the  pursuers  to  apprehend  the  felons; 
and  that9  therefore,  the  killing  of  any  of  the  pursuers  was  murder. 

2.     Rex  v.  Huwt.  E.  T.  1825.  K.  B.1R.&  M.  C.  C.  93. 

The  prosecutor  being  called  up  in  the  night  by  one  of  his  servants,  found  Any  person 
that  hie  stable  had  been  attempted,  and  the  door  cut  in  such  a  manner  that  the  j1  J"*1**' 
bolt  was  exposed,  and  found  the  prisoner  and  another  person  concealed  in  the  ^teniha 
yard;  and  a  steel  instrument  was  also  found,  by  which  the  door  of  the  stable  warrant  a 
appeared  to  have  been  cut,  and  some  housebreaking  instruments  were  also  party  at 
found  near  the  spot  where  the  prisoner  and  his  companion  were  concealed,  tempting  te 
and  under  these  circumstances  they  had  been  apprehended  and  detained  by  eo»mit  * 
the  prosecutor  and  his  servant,  and  during  such  detention,  and  in  the  course  r'loor» 
of  the  same  night,  the  prisoner  had  cut  prosecutor's  servant  with  a  knife.     It 
was  argued,  that  such  cutting  was  not  within  the  43  Geo.  3.  c.  58.  on  the 
ground  that  the  prisoner  was  hot  lawfully  in  custody,  there  being  no  war- 
rant, and  an  attempt  to  commit  a  felony  being  only  a  misdemeanor.     But  the 
judges  held,  that  the  prisoner  being  detected  in  the  night,  attempting  to  com- 
mit a  felony,  might  be  lawfully  detained  withou  t  a  warrant,  until  he  could  be 
carried  before  a  magistrate.  Tf 

3.     Samuel  v.  Payike.  E.  T.  1700.  K.  B.  Doug.  359.  Wi^eaal, 

It  was  resolved  that  if  a  man  charges  another  with  felony,  and  requires  an  there  must 
officer  to  take  him  into  custody  and  carry  him  before  a  magistrate,  it  would  be  have  beea 
most  mischievous  that  the  officer  should  be  bound,  first  to  try,  and  at  his  peril  "attempt; 
•exercise  his  judgment  on  the  truth  of  his  charge.     He  that  makes  the  charge if  »*  ©aleer 
•should  alone  be  answerable.     The  officer  does  his  duty  in  carrying  the  nc-  bic^iaip? 
eused  before  a  magistrate,  who  is  authorised  to  examine,  to  commit,  or  dis-ej9a  wftj 
charge.  suffice.* 

4.    Rex  v.  Ford.  E.  T.  1817,  K.  B.  1  R.  &  R.  329.  |  544  | 

The  prisoner  had  produced  a  forged  bank-note,  and  from  his  conduct  at  the  And  the 
time,  which  justified  a  suspicion  that  he  knew  it  to  be  forged,  he  was  appro-  nm?  ral# 
headed  and  carried  to  a  constable,  and  delivered  with  the  note  to  the  consta-  *  J*0J5^jf 
ble,  and  the  charge  to  the  constable  was,  "because  he  had  a  forged  note  in  his  j,6  00  kill 
possession."    After  he  had  been  in  custody  at  the  constable's  some  hours,  ed,  even 
namely,  from  six  o'clock  in  the  evening  until  eleven,  the  constable  was  hand-  though 
cuffing  him  to  another  man,  when  he  pulled  out  a  pistol  and  shot  the  consta- J"®*8  be  •■ 
ble.    The  constable  was  not  killed,  but  the  prisoner  was  indicted  upon  the  JjJLSjI?* 
43  Geo.  3.  c.  53,  and  it  wasunged,  on  his  behalf,  that  the  charge  imported  noan<j  tna| 
legal  offence,  for  unless  he  knew  the  noto  to  be  forged,  he  was  no  felon;  and  not  perfect 
if  the  charge  was  insufficient,  the  arrest  was  illegal,  and  killing  the  officer  (if  ly  express 
it  had  taken  place)  would  have  been  only  manslaughter.     But  the  prisoner ed- 
having  been  convicted,  and  the  case  reserved  for  the  consideration  of  the 
'judges,  they  were  all  of  opinion  that  this  defect  in  the  charge  was  immaterial; 
that  it  was  not  necessary  for  such  a  charge  to  contain  the  same  accurate  de- 
scription of  the  offence  as  would  be  required  in  an  indictment ;  and  that  tho 

*  The  distinction  between  officers  and  private  persona  proceeds  upon  tbe  principle  of 
discouraging  perrons  from  proceeding  to  extremities  npon  their  own  private  suspicion  or 
authority;  and  npon  this  principle  it,  appears  to  have  been  considered  that  a  private  per- 
son is  not  bound  to  arrest  any  one  standing  indicted  for  felony,  against  whom  no  warrant 
can  be  produced  at  the  time,  and  tbrerefore  the  law  does  not  hold  out  the  same  indemnity 
to  such  persons,  as  it  does  to  constables  and  other  peace  officers,  who  are  ex  officio,  not 
merely  permitted,  hut  enjoined  by  law,  to  arrest  tbe  parties,  as  well  on  probable  suspicion  of 
felony,  as  in  case  of  felony  actually  committed,  and  who  may  therefore  well  arrest,  npon 
finding  of  tbe  fact  by  tbe  grand  inquest  on  oath,  which  is  suspicion  grounded  on  high 
authority.  However,  it  might  perhaps  be  well  contended,  that  a  person  arresting  another, 
with  the  knowledge  of  the  indictment  bavins;  been  found,  cannot  be  properly  considered 
as  acting  on  bis  own  private  suspicion  or  authority,  and  ought  therefore,  to  have  the  same 
protection  as  the  officers  of  justice.  And  it  seems  agreed  that  indictment  found  is  a  good 
cause  of  arrest  by  private  persons,  if  it  may  be  made  without  the  death  of  tbe  felon;  see 
Dalt.  c,  170.  s.  5;  1.  East,  P.  C,  c.  5.  s.  68.  p.  301;  but  it  is  said,  that  if  he  be  killed 
their  justification  must  depend  upon  the  fact  party's  guilt,  which  it  will  be  incumbent  on 
Jjiem  to  make  out,  otherwise  they  will  bo  gnilty  of  manslaughter;  see  2  JEfaic,  88.  92:  J 
JEastj  P.  C.  c.  5.  *  68.  p.  801. 


3*t  MANSLAUGHTER.— In  ptrhcuiar. 

charge  in  question  must  have  been  considered  as  imputing  to  *the  prisoner  * 
guilty  possession. 

2.      Where  the  arrest  is  illegal. 
Rezt.  Thompson.  H.  T.  1825.  K.  B  1  R.  &  M.  80.  S.  P.  R&z  ▼.  Ann. 
Sept.  Sess.  1779.  Old  Bailey.  1  Leach,  C.  L.  006. 
If  the  arrest     The  indictment  was  for  stabbing  and  cutting,  with  intent  to  murder,  upon 
even  the*    tne  stat  43  Qe0a  3  c  53      qq  tne  tria|?  jt  appeared  that  the  prisoner,  a  jour> 

M  *be IWl*  neyman  shoemaker,  applied  to  his  master  for  some  money,  which  was  refused 
clearly  ille  unt^  ne  should  have  finished  his  work;  that  he  applied  again  subsequently, 
gal,  the  par  was  again  refused,  and  became  abusive,  upon  which  his  master  threatened  to 
ty  killing  send  for  a  constable.  The  prisoner  then  refused  to  finish  his  work;  and  said 
each  officer  (hat  he  would  go, up  stairs  and  pack  up  his  tools,  and  that  no  constable  should 
is  only  guil  gtop  kjm      jje  went  Up  gfaj,.^  an(j  camo  down  again  with  his  tools,  and  draw- 

siaghttf?0   *n8  ^rom  lne  ^eeve  of  his  coat  a  naked  knife,  said  he  would  do  for  the  first 
[  545  ]  bloody  constable  that  offered  to  stop  him;  that  he  was  ready  to  die,  and  would 
have  a  life  before  he  lost  his  own.    A  constable  was  sent  for,  who  said  he 
would  take  him  if  the  master  would  give  charge  of  him;  and  they  proceeded 
together  to  the  yard  of  an  inn,  where  they  found  the  prisoner  in  a  public  privy, 
as  if  he  had  occasion  there ;  the  privy  had  no  door  to  it.     The  master  said, 
"that  is  the  man,  and  I  give  you  in  charge  of  him;"  upon  which  the  consta- 
ble said  to  the  prisoner,  "my  good  fellow,  your  master  gives  me  charge  of 
you,  and  you  must  go  with  me."    The  prisoner,  without  saying   any  thing, 
presented  the  knife,  and  stabbed  the  constable  under  the  left  breast;  and  at- 
tempted to  make  several  other  blows.     The  prisoner  having  been  found  guil- 
ty, the  majority,  namely,  Abbott,  C.J. ,  Graham,  B.  Bay  ley,  J.,  Park,  J., 
Garrow,  B.,  Hullock,  B.,  Lit  tied  ale,  J.,  and  Gazelee,  J.,  held,  that  aa  an  ac- 
tual arrest  would  have  been  illegal,  the  attempt  to  make  it,  when  the  prisoner 
An  officer    was  in  such  a  situation  that  he  could  not  get  away,  and  when  the  waiting  to 
fr  a*t  end   g[ve  notice  might  have  enabled  the  constable  to  complete  the  arrest,  was  such 
,tled  tear     a  proVocation  as,  if  death  had  ensued,  would  have  made  the  case  raanslaugb- 
^StdemeaB  tor  only.     Holroyd,  J. ,  and  Bur  rough,  J.,  thought  otherwise. 
j>mt  unless  Surf.  In  oases  oj  misdemeanor. 

there  be  Rex  v.  Too  ley.  M,  T.  1701.  K.  B.  2  Ld.  Kaym.  1896. 

strong  It  was  resolved,  that  an  officer  is  not  entitled  to  arrest  for  a  misdemeanour, 

ground*  for  unjess  there  be  strong  grounds  for  suspicion, 
^o^make  a  W  •"Mwojify  0/  seamen  in  cases  of  impressment 

party  kill  L     R£X  r<  JjRoadfoot,  1743.  Feet.  C.  J  .  154. 

tog  eae  of  The  lieutenant  of  a  press-gang,  to  whom  the  execution  of  a  warrant  was 
afreet-  properly  deputed,  remained  in  King  Road,  in  the  port  of  Bristol,  while  his 
if**  Va**  D0at'8  crew  wen*  some  leagues  down  the  channel,  by  his  directions,  to  press 
the"enture  scamen»  one  °f  *ne  press-gang  was  killed  by  a  mariner  in  a  vessel  which  they 
.meat, be  na^  hoarded,  with  intent  to  press  such  persons  as  they  could  meet  with;  it  was 
with  anther  ruled  to  be  only  manslaughter,  though  no  personal  violence  had  been  offered 
rity.  by  the  press-gang. 

[  546  ]  2.     Rex  v.  Dixo.v.  H.  T.  1810.  1  East,  P.  C.  316. 

And  if  it  be      The  mate  of  a  ship  and  a  party  of  sailors,  without  either  the  captain,  who 
,0uau  thorn 

*  L  has  been  often  questioned,  bow  far  a  constable  or  ether  peace  officer  is  authorised 

to  arrest  a  person,  npon  a  charge  by  another  of  a  mere  breach  of  the  peace  af\er  the 
affray  is  ended  and  peace  restored,  without  a  special  warrant  from  a  magistrate,  and  it 
appears  to  be  the  better  opinion  that  be  has  no  such  authority;  see  1  East,  P.  C.  c.  6.  a. 
72.  p.  SOS.  Where  private  persons  interpose,  in  the  case  of  sodden  affrays,  to  part  the 
combatants  and  prevent  mischief,  and  give  express  notice  of  their  friendly  intent,  it  wiU 
be  murder  in  either  of  the  persons  making  the  affray  who  shall  kill  the  person  so  interposing; 
but  it  will  not  be  mnrder  in  the  other  affrayer  unless  he  also  strike  the  part*;  see  1  Hawk. 
P.  C.  c.  81.  s.  48.  64;  Fost.  272.  811;  1  East,  P.  C.  c.  5.  e.  71.  p.  804.  It  baa  beam 
shown  that  though,  even  in  civil  cases,  an  officer  may  repel  force  by  force,  where  his  au- 
thority to  arrest  or  imprison  is  resisted,  and  may  do  this  to  the  last  extremity  in  cases  of 
reasonable  necessity;  yet,  if  the  party  against  whom  the  process  has  issued  fly  from  the 
officer  endeavouring  to  arrest  him,  or  if  he  fly  after  an  arrest  actually  made,  or  escape  out 
of  custody  in  executing  for  debt,  the  officer  has  do  authority  to  kill  htm,  though  ha  cannot 
overtake  0/  secure  him  by  any  other  taqans;  see  1  Hale,  481;  Fost.  VI i. 
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had  the  press-warrant,  or  the  lieutenant,  who  wgs  regularly  deputed  to  execute  *d  »od  one 
it,  impressed  a  man,  and  upon  his  making  some  resistance,  one  of  the  party  ?..}  *V* 
struck  him  a  violent  blow  with  a  large  stick,  of  which  he  died  some  days  after;  j^p^J^j  £ 
H  was  adjudged  murder.  ;8  marder. 

3.     Rex  r.  Borthwigk.  T.  T,  1779    K.  B.  1  Doug.  207.  To  make  it 

On  an  indictment  for  murder.     It  was  resolved  by  the  Court  that,  to  make  legal  the  ef 

an  impressment  legal  the  officer  to  whom  the  commission  is  directed  should  be  ****  **  . 
M.AM«*  whom  the 

present.  commie 

(c)  Authority  of  sentinels.  s\on  ^  j| 

Rex  ▼.  Thomas.  E.  T.  1816.  Cited  1  Russ.  C.  &  M.  510.     t  reeted 

The  prisoner  was  sentinel  on  board  the  Achillc  when  she  was  paying  off.  should  be 
The  orders  to  him  from  the  preceding  sentinel  were  to  keep  off  all  boats  un-  prewnt. 
less  they  had  officers  with  uniforms  in  them,  or  unless  the  officer  on  deck  al-  j*  8enl5it 
lowed  them  to  approach;  and  he  received  a  musket,  three  blank  cartridges,  t0  ^ootaa 
and  three  bal;3.     The  boats  pressed,  upon  which  he  called  repeatedly  to  them  other ub 
to  keep  off;  but  one  of  them  persisted  and  came  close  under  the  ship;  and  he  lew  greet 
then  fired  at  a  man  who  was  in  the  boat,  and  killed  him.     It  was  put  to  thed*»gerbe 
jury  to  find,  whether  the  sentinel  did  not  fire  under  the  mistaken  impression  aPPrenend 
that  it  was  his  duty;  and  they  said  that  he  did.     But  a  case  being  reserved,  *  ' 
the  judges  were  unanimous  that  it  was,  nevertheless,  murder. 

(d)  Jh  to  the  peniy  acting  within  his  district  and  under  a  legal  warrant* 
K     Rex  v.  Stocklby.  1772.  Cited  1  Russ.  C.  &  M.  513. 
The  prisoner  S.  about  Lady  Day,  1753,  had  been  arrested  by  W.,  the  de-  Annrre»t 
ceased,  at  the  suit  of  one  B.,  but  was  rescued ;  and  ho  afterwards  declared,  under  a 
that  if  W.,  offered  to  arrest  him  again,  he  would  shoot  him      A  writ  of  res- war™nt  m 
cue  was  made  out  at  the  suit  of  B.,  and  carried  to  the  office  of  D.  (who  acted  |^  f£*f 
for  the  under  sheriff  of  Staffordshire)  to  have  warrants  made  out  upon  such  gcer> 
writ.     The  custom  of  the  under-sheriff  was  to  deliver  to  D.  sometimes  blank   i   547  l 
warrants,  and  sometimes  blank  pieces  of  paper,  under  the  seal  of  the  office, 
to  be  afterwards  filled  up  as  occasions  required:  D.  made  out  a  warrant 
against  S.  upon  one  of  these  blank  pieces  of  paper,  and  delivered  it  to  W.r 
who  inserted  therein  the  names  of  T.  C.  and  W.  D.  on  the  1 2th  July  1753'* 
On  the  19th  of  September  following,  W.  D.  C.  and  one  H.,  the  person  to 
whom  S.  had  declared  he  would  shoot  W.,  went  to  arrest  S.  on  this  warrant, 
C.  and  D.  having  the  warrant,  went  into  S.'s  house  first,  and  called  for  re- 
freshment; but,  an  alarm  being  given  that  W.  wa&  coming,  the  door  was  lock- 
ed; upon  which  C,  arrested  S.  on  this  illegal  warrant,  who  thereupon  fell 
upon  C.  and  thrust  him  out  of  doors,  but  kept  D.  within,  and  beat  him  very 
dangerously,  he  crying  out  murder.     On  hearing  this,  W.  and  H.  endeavour-- 
ed  to  get  into  the  house;  and  W.  broke  open  the  window,  and  had  got  one  legr 
in,  when  S.  Shot  and  killed  him.  S.  then  absconded,  and  was  not  apprehend- 
ed till  December,  1771.     At  the  Lent  assizes  following,  he  was  tried  for  raur- 

*  The  party  taking  upon  himself  1o  execute  process,  whether  hj  writ  or  warrant,  meat 
be  a  legal  officer  for  that  purpose,  or  his  assistant;  and  if  en  officer  make  an  arrest  Out  of 
hie  proper  district,  or  have  no  warrant  or  authority  at  all;  er  if  he  execute  process  out  of 
the  jurisdiction  of  the  coort  from  whence  il  issues,  he  will  not  be  considered  a  legal  officer 
entitled  to  the  special  protection  of  the  law;  and  therefore,  if  a  straggle  ensue  with  the  party 
injured,  and  t>nch  officer  be  killed,  the  crime  will  be  only  manslaughter;  see  1  Hale,  467, 
458,  459;  1  East,  P.  C.  c.  5.  s.  80.  p.  812.  314.  And  it  has  been  ruled  that  homicide, 
committed  upon  a  tail  iff*,  attempting  to  execute  a  writ  within  an  exclusive  liberty,  sireb 
writ  not  having  a  non  omit t as  clause,  will  not  amount  to  murder;  see  2  Stark,  e.  205.  It 
has  been  held,  that  if  the  constable  of  tho  vill  of  A.  comes  into  the  vill  of  B.  to  suppress- 
some  disorder,  and  in  the  tumult  the  constable  be  killed  in  the  Till  of  B.,  this  will  only  be' 
manslaughter,  because  he  had  no  authority  in  B.  as  constable;  see  1  Hale,  459.  Where 
an  officer  endeavouring  to  execute  process  is  resisted  and  killed,  the  crime  will  not  amount 
to  murder,  unless  the  process  is  legal;  but  by  this  is  to  be  understood  only  that  the  process 
whether  by  writ  or  warrant,  must  not  be  defective  in  the  frame  of  it,  and  must  issue  in  the 
ordinary  course  of  justice  from  a  court  or  magistrate  having  jurisdiction  of  the  case;- see 
Post  811;  4  Leach,  112.  Therefore  though  there  may  have  boen  error  or  irregularity  in' 
the  proceedings  previous  to  the  issuing  of  the  process,  it  *ill  he  murder  if  the  sheriff  or 
other  officer  should  be  killed  in  the  execution  of  it;  fur  the  officer  to  whom  it  is  directed* 
must,  el  hie  peril  pay  obedience  to  it;  see  Post,  411 ;  1  Hale,  457. 
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der,  when  (he  jury  expressly  (bund,  that  the  deceased  attempted  to  jpt  into 
However  the  house  to  assist  in  the  arrest  of  S.  H.,  C.  and  D.  being  dead,  their  depo- 
where i  a  jns  8it ions  before  the  coroner  were  read,  and  minutes  were  taken  of  the  above 

Cm* a  ai  I  lift 

neece  kem  *"ac*8  ^or  a  sPec'&l  vei*dict;  but,  to  save  expense,  the  case  was  referred  to  the 
Mask  war  judges  of  the  King's  Beneh;  who  certified  that  the  offence  amounted,  in  point 
AMtraftd    of  law,  only  to  manslaughter. 

delivered  2.  Rex  v.  Inhabitants  of  Newark.  E.  T.  1799.  K.  B.  8  T.  R.  454. 

«M  to  wL°*     ^er  ^°r^  Kenyon •     If  a  magistrate  keeps  blank  warrants,  and  delivers  one> 
k'lled  *°  &n  °^C6r>  wno  fiM*  **  UP>  a°d>  °°  *ne  unresting  a  person,  be  killed,  it  19 

i7wMdee'lnurdcr' 

nWamar  3.  Housen  v.  Banon.  M.  T.  1794.  K.  B  6  T.  R.  122. 

der.  Per  Buller,  J.     I  remember  a  case,  of  a  very  serious  nature,  happening' 

Thoegh  if  some  years  ago,,  from  the  circumstance  of  altering  a  warrant.     A&  gentleman, 
htTiir**!    who  had  obtained  a  warrant  directed  to  a  slierifTCT officer,  to  arrest  his  debtor, - 
it  is  man*  struc^  ou* tne  officers  name,  and  inserted  his  own  in  its  stead:  and  he  was 
slaughter     8Dot  by  tne  defendant  in  arresting  him;  the  defendant  was  tried  for  the  mur- 
only.  der,  and  on  the  trial  a  special  verdict  was  found;  but  it  was  held  not  to  be 

I  £48  ]   murder,  because  the  arrest  was  illegal)  and  that  at  the  most  it  was  only  man- 
slaughter. 

(c)  A  to  the  notice  of  authority.* 
(f)  As  to  ike  rigid  of  forcing  open  doon9  fyc.     See  ante,  tit.  Arrest. 
1.  Launock  v.  Brown.  E.  T.  1819.  K.B.2B.&A.  592. 
Whether  in     An  outer  door  had  been  broken  open  by  two  constables  and  a  gamekeeper, 
cYvTea    °Ft0  oxecute  a  warrant  granted  by  22  St  23  Car.  2.  c.  25.  to  search  ibr  and  seize- 
ses,  notice  anJ  gun9>  kc.  f°r  destroying  game;  and  it  appeared,  that  the  doer  was  broken 
■braid  be    open,  without  the  party  having  been  previously  requested  to  open  it;  the  Court 
given  previ  held,  that  in  a  case  of  misdemeanour,  a  previous  demand  of  admittance  was 
one  to  fore  clearly  necessary,  before  an  outer  door  was  broken  open.    Abbott,  C.  J.  said: 
ing  open     jt  jg  not  nt  present  necessary  to  decide  how  far  in  the  case  of  a  person  charged 
poors,    c  wj(k  fejon^.  j(  Would  be  necessary  to  make  a  previous  demand  of  admittance,, 
before  yotr  could  justify  breaking  open  the  outer  door  of  the  house,  because 
I  am  clearly  of  opinion,  that  in  the  case  of  a  misdemeanour,  such  previous* 
demand  is  requisite.     Bailey,  J.,  said-:  generally,  even,  in  the  execution  of 
criminal  process,  you  must  demand  admittance,  before  you  can  justify  break- 
ing open  the  outer  door.     That  point  was  mentioned  in  the  judgment  of  the 
m  .    Court  in  Burdett  v.  Abbot,  14  East,  1 . 

fcfeThich  ••  ?EX  v-  CuRTI8-  ,755-  Fo8t-  C-  L-  136>  iaT\ 

notice  no         ** w&s  ne^  uv  tne  Court,  that,  before  forcing  a  door,  &c.  notice  ought  to  be 

particular   K^ven;  but  that  no  particular  form  wae  essential  to  be  observed  in  giving. 

Words  are   notice. 

required.  (g)  Effect  oj  private  individuals  interfering  where  the  arrest  is  illegal. 

I  649  ]  ftEX  v#  ^Tooley.  M.  T.  1701.  K.  B.  2  Ld.  Raym.  1296. 

aV  mi'T-1     ^nc  ^ray»  wno  wa8  conslaDle  of  St.  Margaret's  parish,  in  Westminster, 
*  The  parties  whose  liberties  is   interfered   wiih,  roust  have  due  notice  of  the  officer's? 
object  and  character,  otherwise  the  killing  of  such  officer  will  amouut  only  to  manalaaghfer^ 
aee  1  Hale,  458,  et  soq.;  1  Hawk.  P.  C.  c.  81.  s.  49, 50;  Foat.  SOI.    Thus,  where  a  bailiff 
poshed  abruptly  and  violently  into  a  gentleman's  chamber  early  in  the  morning,  in  order 
to  arrest  him,  bat  did  not  tell   his  business,  nor  nse  words  of  arrest,  and  the  party   net 
knowing  that  the  other  was  an  officer,  in  the  first  surprise  snatched  down- a  sword  wh:en~ 
hnng  in  his  room  and  killed  the  bailiff;  it  was  ruled  to  be  manslaughter?  see  1  Hale,  470; 
Keb.  186.     Cut  it  will  be  o  herwise  if  the  officer   and  his  business  be  known;  aee  •  Co. 
69;  as  where  a  man  said  to  a  bailiff  whe  came  to  arrest  him  "stand  off,  1  know    you  well 
enough,  come  at   your  peril;"  and  upon   the   bailiff  taking  hold  of   him  ran  the  bailiff 
through  the  body  and  killed  htm,  it  was  held  to   be  murder;  see  Cro.  Car.   188;  1    Hale, 
458.     This  will  apply  as  well  to  a  special  bailiff  as  to  a  known  officer.    It   is  laid  down 
in  ono  case,  if,  rpon  an  affray,  the  constable,  or  others  in  his  assistance,  come  to  sappiest 
it  and  preserve  the  peace,  and  be  killed  in  ei  ecu  ting  their  office,   it  is  murder  in  law,  al- 
though the  murderer  knew  not  the  party  killed,  and  thoagb  the  affray  were  sadden  because 
hesei  himself  against  the  justice  of  tho  realm;  see  4  Co.  40.  b.  ;  8  Inst.  51.     It  is  said, 
however,  that  in  order  to  reconcile  this  with  other  authorities,  it  seems  that  the  patty  killing 
must  have  had  implied  notice  of  the  character  in  which  the  peaco  officer  and   his  assistant 
interfered,  though1  not  a  personal  knowledge  of  them:  see  1  East,  P.  C  c  5.  s.  c2.  n.  8{6V 
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iCtme  into  the  parish  of  St.  Paul's,  Covent  Garden,  where,  he  waB  no  consta-  and  a  pri 
We,  and  consequently  had  no  authority,  and  there  took  up  one  A.  I>.  under 7BU  Pe,1•*, 
suspicion  of  being  a  disorderly  person,  but  who  had  not  misbehaved  herself, ^ foJJdtf 
And  tfgairfst  whom  Bray  had  no  warrant,  the  prisoners  came  up,  and,  though  ot  killed,  it 
Chey  were  all  strangers  to  the  woman,  drew  their  swords,  and  assaulted  Bray,  is  man 
for  the  purpose  of  rescuing  the  woman  from  his  custody;  upon  which  he slaughter,- 
thowed  them  his  constable's  staff,  declared  he  wasr  about  the  Queen's  bust-  al>d  not 
hess,  and  intended  them  no  harm.     The  prisoners  then  put  up  their  swords  j"1**' 
and  Bray  carried  the  woman  to  the  round-house  in  Covent  Garden.    A  short 
time  afterwards,  the  woman  being  still  m  the  round-house,  the  prisoners  drew 
their  swoids  again,  and  assaulted  Bray  on  account  of  her  imprisonment,  and 
and  to  get  her  discharged.     Bray  called  some*  persons  to  his  assistance,  to  keep 
the  woman  in  custody,  and  to  defend  himself  from  the  violence  of  the  prisoners;     # 
tipon  which  a  person  named  Dent  came  to  his  assistance;  and  before  any 
stroke  received,  one  of  the  prisoners  gave  Dent,  while  assisting  the  constable, 
a*  mortal  wound.     This  case  was  elaboratly  argued,  and  the  judges  were 
divided  in  opinion;'  seven  of  them  holding,  that  the  offence  was  manslaughter 
only,  and  five  that  it  was  murder. 

(D)   As  TO  WHERE   THE     KILLING    HAPPENS     IN     CONSEQUENCE     OF    THE    IM- 
PROPER PERFORMANCE   OP   SOME    LAWFUL    ACT.* 

1.  Rex  v.  Goffe.  T.  T.  1672.  K.  B.  1  Vent.  216. 

Indictment  of  murder.     The  case  appeared  to  be  this:  Gofle  (being  col- Where  tW 
lector  of  the  King's  duty  of  chimney  money)  came  with  a  constable  to  the  killing  aria 
house  of  one  West,  in  Southwark,  to  demand  money  due  upon  that  account, M  from  off 
and  entered  the  house,  there  being  only  a  maid-servant  at  home,  who,  telling  ^mn^roMrt? 
them  that  her  master  was  from  home,  and  that  she  could  not  tell  where  to  find  it  £  man 
him  or  come  at  any  money  to  pay  them,  fhey  presently  distrained  a  silver  cup  slaughter; 
which  stood  by.    The  maid  thinking  to  prevent  the  carrying  of  it  way,  stands  [  550  \ 
Against  the  door,  where  they  were  to  have  gone  out,  and  Goffe  took  her  by  the 
arm,  and  beat  her  arm  and  back  against  the  door-post  divers  times,  of  which 
she  died  within  three  weeks  after.     The  Court  was  of  opinion  that  this  was 
btlt  homicide,  and  directed  the  jury  to  find  it  so;  for  hindering  their  passage 
out  to  £0  away,  with  the  distress,  was  a  provocation.     And  it  was  found 
accordingly.-  And  the 

2.  Rex  v.  Reason.  II.  T.  1721.  K.  B.  Stra.  499.  9°nri  *J* 
L.,  being  arrested  for  a  small  debt,  prevailed  on  one  of  the  officers  to  go  £*  circiST 

with  him  to  his  lodgings,  while  the  other  was  sent  to  fetch  the  attorney's  bill,  Canoes 
in  order,  as  L.  pretended-,  to  have  the  debt  and  costs  paid.     Words  arose  at  were  ex 
the  lodgings  about  civility  money,  which  L.  refused  to  give,  and  he  went  uptremely  ag 

*  la  eases  of  pressing  for  the  sea  service,  if  the  party  fly,  the  killing  by  the  officers  in  6*ra?ate<**t 
the  pursuit  to  overtake  him,  will  be  manslaughter  at  least;  and  in  some  eases  murder,  ac- 
cording to  the  rules  which  govern  the  cases  of  misdemeanours;  paying  attention,  neverthe- 
less, to  those  usages  which  have  prevailed  in  the  sea  service  in  this  respect,  so  far  as  they 
are  authorised  by  the  courts  which  have  ordinary  jurisdiction  over  such  matters,  and  are 
not  expressly  repugnant  te  the  laws  of  the  land.  It  may  here  be  observed,  however,  that 
by  the  statute  for  the  prevention  of  smuggling,  it  is  enacted,  that  any  vessel  or  bout  liable 
to  seizure  of  examination,  shall  not  bring  to,  on  being  required  to  do  so,  or  being  chased 
dv  any  vessel  in  his  Majesty's  navy,  bavins  the  proper  pendant  ensign  of  his  Majesty's 
snips  hoisted^  or  by  any  vessel  employed  for  the  prevention  of  smuggling,  under  the  au- 
thority of  the  commissioners  therein  mentioned,  having  a  pendant  or  ensign  hoisted  of  such 
description  as  is  therein  mentioned,  it  shall  be  lawful  for  the  captain,  master,  or  other 
person,  having  the  charge  or  command  of  such  vessel  in  hit  Majesty's  navy,  or  employed 
as  aforesaid;  (first  causing  a  gun  to  be  fired  as  a  signal),  to  fire  at  or  into  such  vessel  or 
boat;  and  such  captain,  master,  or  other  person,  acting  in  his  aid  or  assistance,  or  by  hi* 
directions,  shall  be  indemnified  and  discharged  from  any  indictment  penalty  or  action  for 
so  doing:  see  6  Geo.  4.  c.  108.  a.  14. 

t  Where  persons,  employed  about  such  of  their  lawful  occupations  from  whence  danger 
may  probably  arise  to  others,  neglect  the  ordinary  cautions,  it  will  be  manslaughter  at 
least,  on  account  of  such  negligence;  seeN  Old  Bailey,  Feb.  1784.  Seas.  Pap.  So,  if  a; 
person,  driving  a  cart  or  other  carriage,  happen  to  kill  another,  and  it  appears  that  he' 
night  have  seen  the  danger,  but  did  not  look  before  him,  it  will  be  manslaughter,  for  wan* 
pf  due  circumspection,  see  Fast.  263. 
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stairs),  pretending  to  fetch  money,  for  the  payment  of  the  debt  and  cocU,  tear- 
ing the  officer  below.  He  soon  returned  with  a  brace  of  loaded  pistols  in  his 
bosom,  which,  at  the  importunity  of  his  servant,  he  laid  down  on  the  table, 
saying,  "  He  did  not  intend  to  hurt  the  officers,  but  he  would  not  be  ill  used. 
The  officer,  who  had  been  sent  for  the  attorney's  bill,  soon  returned  to  his 
eompanion  at  the  lodgings,  and  words  of  anger  arising,  L.  struck  one  of  the 
officers  on  the  face  with  a  walking  cane,  and  drew  a  little  blood;  whereupon, 
both  of  them  fell  upon  him:  one  stabbed  him  in  nine  places,  he  all  the  while 
on  the  ground  begging  for  mercy,  and. unable  t*  resist  them}  and  one  of  them 
fired  one  of  the  pistols  at  him  while  on  the  ground,  and  gave  him  his  death's 
wnund.  This  is  reported  to  have  been  holden  manslaughter,  by  reason  of  the 
first  assault  with  the  cane.  * 

».  Rex  v.  Self.  1770.  O.  B.  1  East,  P.  C.  226. 
So  a  person     The  prisoner,  upon  his  apprentice  returning  to  him  from  Bridewell,  whither 
may  bo       he  had  been  sent  for  misbehaviour,  in  a  lousy  and  distempered  condition,  did 
guilty  of     not  |a|{e  that  care  of  him  which  his  situation  required,  and  which  he  might 
manslaugh  jiaye  jone,  the  apprentice  not  having  been  suffered  to  lie  in  a  bed  on  account 
MiaVsya"  of  the  vermin,  but  being  made  to  lie  on  the  boards  for  some  time,  without  cot— 
torn  of  pri  ering,  and  without  common  medical  care.     In  this  case,  the  medical  person* 
ration  and  who  were  examined  were  of  opinion,  that  the  boy's  death  was  most  probably 
imreat        occasioned  by  his  ill-treatment  in  Bridewell,  and  the  want  of  care  when  he 
"f*n«     t  WeBt  *>ome>  an(*  ^ey  »nc^ned  to  think  that,  if  he  had  been  properly  treated 
[551    I  wjlcI1  |je  came  home,  he  might  have  recovered.     But  though  some  harsh  ex- 
pressions were  proved  to  have  been  spoken  by  the  prisoner  to  the  boy,  yet 
there  was  no  evidence  of  any  personal  violence  having  been  used  by  the  pri- 
soner; and  it  was  proved  that  the  apprentice  had  had  sufficient  sustenance; 
and  the  prisoner  had  a  general  good  character  for  treating  his  apprentices) 
with  humanity,  and  had  made  application  to  get  this  boy  into  the  hospital .  Under ' 
these  circumstances,  the  recorder  left  ib  to  the  jury  to  consider,  whether  the " 
death  of  the  boy  was  occasioned  by  the  ill-treatment  he  feceived  from  his  * 
master  after  returning  from  Bridewell;  and  whether  that  ill-treatment  amount* 
.  ed  to  evidence  of  malice,  in  which  case  they  were  to  find  him  guiky  of 
murder.     At  the  same  time  they  were  told,  with  the  concurrence  of  Mr.  Jus- ' 
tice  Gould  and  Mr.  Baron  Hotham,  that,  if  they  thought  otherwise,  yet  as  it 
appeared  that  the  prisoner's  conduct  towards  his  apprentice  was  highly  blame- 
able  and  improper,  they  might,  under  all  these  circumstances,  find  him  gudty 
of  manslaughter,  which  they  accordingly  did;  and,  upon  the  question  being? 
afterwards  put  to  the  judges,  whether  the  verdict  were  well  found?  they  all 
agreed  that  the  prisoner  should  be  burned  in  the  hand,  and  discharged. 

(E)    As   TO   WHERE   THE   KILLING   ARISES  FROM   THE   DOING   A   CRIMINAL,  W-- 

LAWFUL,   OR  WANTON    ACT.* 

+  If  an  stt,  unlawful  in  itself,  be  done  deliberately,  and  with  mistchievious,  and' dead? 
ensues,  though  against,  or  beside  the  origin.nl  intention  of  the  party,  it  will  be  mtfrder;  bat 
that  if  such  deliberation  and  mischievioas  intention  does  not  appear,  which  is  matter  of  fact, 
and  to  be  collected  from  circumstances,  and  the  act  was  done  heedlessly  and  incautiously, 
it  will  be  manslaughter;  see  Font.  261.  There  are  many  acts  so  heedless  and  incautious 
as  necessarily  to  be  deemed  unlawful  and  wanton,  though  there  may  not  be  any  express 
intent  to  do  mischief;  and  the  party  committing  them  and  causing  death  by  such  conduct, 
will  be  gnilty  of  manslaughter;  as,  if  a  person  breaking  an  unruly  horse,  ride  htm  amongst 
a  crowd  of  people,  and  death  ensue  from  the  viciousn*ss  of  the  animal,  and  it  appear 
clearly  to  have  been  done  heedlessly  and  incautiously  only,  and  not  with  any  intent  to  do 
mischief,  the  crime  will  be  manslaughter.  Where  sports  aro  unlawful  in  themselves,  or 
productive  of  danger,  riot,  or  disorder,  so  as  to  endanger  the  peace,  and  death  ensue  in  the 
pursuit  of  them,  the  party  killing  is  guilty  of  manslaughter;  see  Fost,  259.  260;  1  East, 
P.  C.  c.  5.  a,  41.  p.  268.  Though  the  sports  be  not  in  their  nature  unlawful,  yet,  if  the 
weapon  used  be  of  an  improper  and  deadly  nature,  the  party  killing  will  be  guilty  of 
manslaughter.  So  where  a  body  of  persons,  resolving  generally  to  resist  aTI  opposera  ra 
the  commissions  of  any  breach  of  the  peace,  and  to  execute  it  in  such  a  manner  as  natu- 
rally lends  to  raise  tumults  and  affrays,  to  kill  any  one  in  the  prosecution  of  this  unlawful 
purpose  they  will  be  guilty  of  murder.  Yet,  in  one  case,  where  divers  rioters,  haying 
forcibly  gained  possession  of  a  house,  afterwards  killed  n  partisan  of  the  person  wheal 
they  had  ejected^  as  he   in  company  with  a  number  of  others,  was  endeavoring   in  the 
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'«1gbt  forcibly  to  regain  the  possession,  and  to  fire  the   house,  they  were  adjudged   guilty 
^only  of  manslaughter. 

*  la  ondur  to  make  an  abettor  lo  a  manslaughter  a   principal  in  the  felony,  he  mast  be 
-present  aiding  and  abbetting  the  fact   committed;  see  1  Hale,  438,  439.     Dot  there  can- 
mot  be  any  accessories  before,  the  fact  in  manslaughter,    because  it  is  presumed  to  be  alto- 
gether wJdca,  and  and  without   premeditation;  soe  1  Hale,  437;  1  Hawk.  P.  C.  c.  SO, 
*.  £. 

f  The  indictment   is  in  the  ordinary  form.     See  ante,  tit.  Indictment.     It  is  the   moat 

similar  in  the  format  parts  to  an  indictment  for  murder,  (see  post,  tit.  Murder),  differing 

in  the  omission  of  any  statement  as  to  mal  ce,  an  J  of  the  conclusion  that  the  party  accused 

-<lid  kill  and  "murder."     A  bill  of  indictment  for  murder  may  be  converted  into  one  for 

Manslaughter,  by  striking  out  such  statement  and  conclusion. 

t  The  evidence  also  is  the  same  as  on  an  indictment  for  murder,  with  this  exception, 
thnt  in  murder,  the  prosecutor  need  only  prove  the  homicide,  without  going  into  evidence, 
of  the  circumstances  under  which  it  was  committed;  in  manslaughter,  he  muit  give  evi- 
dence of  ail  the  facts  in  the  case,  so  as  to  prove  the  homicide  to  be  manslaughter. 

§  Manslaughter  is,  by  9  Geo.  4.  c.  31.  s.  9.  punishable  with  transportation  for  life,  or 
tor  not  less  than  seven  years,  or  by  imprisonment,  with  or  without  hard  labour,  for  not  mora 
than  four  years,  or  by  fine,  with  a  proviso,  (s.  10.)  that  no  punishment  or  forfeiture  shall 
be  incurred  by  any  person  who  shall  kill  another  by  misfortune,  or  in  bis  own  defonce,  or 
in  any  other  manner  without  felony. 

A  The  laws  relating  both  to  fairs  and  markets  are  in  many  respects  the  same,  and  there- 
fore may  be  conveniently  considered  together;  but  this  distinction  between  the  two  terms 
u  mentioned)  by  Lord  Coke,  viz.  that  every  fair  comprehends   a  market;  and    therefore  a 
statute  which  speaks  of  fairs,  may  be  applied  to -markets  also;  but  that  the  term  "market" 
does  not  include  tha  idea  of  a  fair;  see  2  Inst.  406.  221.     Fairs  are  said  to  have  their  or- 
igin in  the  resort  of  the  people  to  the  feast  of  Dedication,'  and  therefore,  in  most  places 
are,  by  ancient  custom,  held  on  the  same   day  with   the  wake  or   festival  of  the  saint  to 
whom  the  church  was  dedicated;  for  the  same  reason  they  used  to  be  kept  in  the  church- 
yards, till  that  practice  was  restrained  by  public  authority;  see  Jac.  Diet.  tit.  Fair.     The 
word  is  derived  by  Lord  Cole  from  the  Latin  Forum,  see  2  Inst.  221 ;  but  other  authors 
derive  it  from  ferut,  because  it  is  said  that  all  persons  who  frequent  a  fair  are  freed  from 
arrest  of  molestation  for   debts  not  contracted   or  promised  to  be  paid  within  it;  aedvide 
■tat.  3  Edw.  1.  c  23;  Jac.  Diet.  tit.  Fair;  17  Edw.  4.  c.  2;  1  Rich.    3.  c  6.     Fairs   are 
eicepted  out  of  tho  stat.  1  5c  2  P.  &  M.  c.  7.  which   was  passed  to  prevent  retail   traders 
not  keeping  establishments  in  town  from  selling  wares  in  them.     This  statute  enacts,  "that 
bo  person  living  in  the  conntry  out  of  Any  city,  borough,  town-corporate,  or  market-town, 
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[  583  ]  II.  RELATIVE  TO  GRANTS  OF  HOLDING,  AND  WHO  MA* 

HOLD.* 
1.  Butler's  case.  E.  T.  1671.  K.  B.  2  Vent.  344.  S.  P.  Rax  v.   M*Ba~ 

den.  M.  T.  1765.  KB.  3  Burr.  1818. 
Whan  a  Upon  a  scire  facias  to  repeal  a  patent  granted  by  King  Car.  to  O.  B.  for  a 

"•rk2  '*  market  to  be  kept  at  Chatham,  reciting  that  there  was  an  ancient  market, 
IC  d'ani  *on&  before  ^ePl  at  Rochtstp.r,  within  half  a  mile  of  Chatham;  and  that  there 
age  of  mi  WRa  an  °d  9"°^  damnum  taken  out  before  the  new  patent;  and  the  inquest 
other,  the  thereupon  taken  found  it  not  to  be  the  damage  of  any;  and  that  it  was  execu- 
aataat  may  ted  by  surprise  and  without  notice;  and  that,  notwithstanding  it  was  to  the 
to  repealed  great  damage  of  the  former  market,  $c.  To  this  scire  facias  y  O.  B.  demurred', 
?  a  ***•  and  it  was  argued  by  his  counsel  that  this  patent  could  not  be  repealed,  bar 
^instead  -caus*  i*  was  preceded  by  a  writ  of  ad  quod  damnum;  whereupon  H  was  found 
lag  a  writ  to  be  nobody*s  damage,  and  that  the  King  could  not  bring  a  scire  facia*  to 
•tad  quod  repeal  his  own  patent.  The  Court  gave  judgment  for  repealing  of  the  patent; 
damnum  for  the  return  of  the  writ  of  ad  quod  damnum  was  not  conclusive;  and  here  by 
^•^^y***  the  demurrer  it  is  confessed  to  be  to  the  damage  of  the  former  market.  And 
theratara'  wnere  a  patent  isgranted  to  the  prejudice  of  the  subject,  the  King,  of  right,  is 
of  the  writ  to  permit  him,  upon  his  petition,  to  use  his  name  for  the  repeal  of  it  in  a  scire 
<ii  aot  con  facias  at  the  King's  suit,  and  to  hinder  multiplicity  of  actious  upon  the  case; 
^lasive.       for  such  action  will  not  lie  notwithstanding  such  new  patent. 

shall  sell  by  retail  and  woolen  cloth,  linen  cloth,  haberdashery  wares,  grocery  ware,  or 
mercery  wares,  at  or  within  any  city,  borough,  town-corporate,  or  market  town,  or  within 
the  suburbs  or  limits  thereof,  (except  it  bo  in  open  faifs),  upon  the  pain  of  forfeiting  lor 
each  offence  the  sum  of  six-shillings  and  eight  pence,  and  the  whole  wares  so  sold,  or 
offered  to  be  sold."  By  the  ihi  d  section,  thi*  act  is  declared  not  to  extend  to  sales  by 
wholesale  in  gross  bat  only  to  retai1.  And  the  fiAh  section  provides,  "that  the  act  shall 
not  hinder  a  a  person  from  selling  by  retail  or  otherwise  all  manner  of  cloth  linen  or  wool- 
e.n,  of  his  own  making  in  any  city,  &c,  as  freely  as  he  might  before  the  making  of  this 
act;  see  2  Lev.  69;  Dongl.  2~>6.  The  act  speaks  of  persons  living  in  the  country  oat  of 
any  city,  borough,  &c,  and  therefore  the  inhabitants  of  one  city,  borough,  &c.  are  not  pro* 
hibited  from  selling  woolen  cloth,  &c,  by  retail  in  any  other  city,  borough,  Sic;,  though 
not  in  the  open  fair."  An  ordinance,  was  formerly  made  by  the  corporation  of  London, 
that  no  citizen  should  resort  to  any  fair  or  market  out  of  the  the  city;  bo',  the  slat.  S  Hen. 
-7.  c.  9.  repealed  this  ordinance  and  enacted,  "that  the  citizens' should  be  allowed  to  trade 
at  their  pleasure  any  part  of  the  kingdom." 

*  No  market  or  fair   can  be  holden   without   grant  from   tlie  crown,   or  a  prescripiiosi 
which  supposes  such  grant,  and  therefore  a  patent  is  granted.     It  is  usual  to  have  a  yrrit 
of  ad  quod  damnum  executed  and  returned,  and  that  it  may  not  be  issued  to  the   preju- 
dice of  a  similar  establishment  already  existing.    The  return  of  the  ad  quod  damnum  is 
npt  indeed  conclusive,  see  2  Vent.  344;  and  the  patent  may  be  repealed  notwithstanding 
it,  especially  where  the  writ  has  been  fraudulently  executed,  as  where  J.  S.,  intending  to  get 
a  patent  for  a  market  every  third  day,  at  Chatham,  a  place  within  a  mite  and  a  half  of  Roch- 
ester, in  which  there  is  a  market  every  Wednesday  and  Friday,  lookout  a  writ  of  ad  quod 
damnum,  which  was  executed  on  the  same  day  it  bore  teste,  and  thirty  miles  from  Roches- 
ter, without  notice  to  the  corporation  of  that  city;  see  Id,  ibid.     According  to  Bracton  one 
market  ought  to   be  distant   from  another  six  leuca  (signifying  leagues)  et  dimidam  et 
terti am  partem  dimidiw;  but  other  authors  state,  thnt  even  at  this  distanco  it  may  bo  ob- 
jected to,  if  it  occasion  any  prejudice,  quia  r  at  is  nab  He  s  dictos  constant  ex  viginti mil- 
liar  ibus.  ^  It  is  clear  howover  that  a  fair  or   market   may  be   luwfully  established  within 
twenty  miles  or  a  much  less  distance  if  it  be  not  injurious;  and   therefore  the  true  rale  aa 
to  the  propriety  of  the  grant  depends  not  so  much  on  any  precise  distance  as  upon  the  quan-« 
tarn  of  mischief  which   is  likely  to  ensue  from  it.     The  grant  usually  contains  a  clause 
•that  it  shall  not  be  to  the  nuisance  of  another   fair  or  market,  but  this  chose,  if  omitted 
will  be  implied  in  law;  for  if  tho^  franchise  occasion  damage  either  to  the  king  or  a  subject, 
in  this  or  any  other  respect,  it  will  be  revoked,  see  2  Inst  406;  3  Lev.  222;  and  a  person 
whose  ancient  right  is  prejudiced    is  entitled  to  a  scire  faeias  in  the  king's  name  to  repeal 
the  letters  patent;  see  2    Vent.    334;  3   Lev.    220;  3  Burr,   1818;  6  Mod.  229.     This 
scire  Jaciat  may  be  sued  out  ether  in  the  Petty  Bag  Office  in  Chancery,  see  4  Inat.  88; 
3  Lev.  223;  or  in  the  King's  Bench,  see  4  Inst.  72;  and  allegation  by  these  words,  "where- 
as we  ero  given  to  understand,  and    be   informed."  are  correct  in    point  of  .form;  sea  8 

iJ*  .^^"  ^  Coding  upon  the  scire  facias,  that  a  grant  was  to  the  prejudice  of  anptber  is 
sufficient,  though  the  uses  may  not  be  found  to  be  prejudicial;  see  1  Stra.  43.  An  action 
of  the  case  is  also  maintainable  at  the  suit  of  any  person,  whose  ancient  franchise  ie  in- 
jured by  a  new  fair  or  market,  whether  a  patent  has  been  obtained  for  it  or  ;not.  And 
although  it  is  holden  on  a  different  day,  except  when  the  owner  of  the  new  market  faaaej£> 
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2.  The  Kino  v.  Smith.  H.  T.  1802.  N.  P.  4  Esp.  111.  I  554  ] 

'    indictment  against  the  defendant  for  a  nuisance  for  obstructing  the  highway,  when  a 
M  a  place  called  Sparrow  Corner,  in  the  pariah  of  St.  Botolph,  in  the  city  of  P'ace  *** 
London,  by  putting  in  it  divers  bags  of  clothes,  ^"c,  whereby  the  way  was  ^"piibilff 
-obstructed,  Sic.     Four  of  the  defendants  pleaded  not  guilty.     The  others  jus-  />,;,  or  mar 
titled  that,  in  a  place  where,  &c,  was  a  certain  place  or  market,  called  Rag  ket  for  a 
Fair,  from  time  whereof  the  memory  of  man  was  not  the  contrary;  and  so  jus-  bove  twea 
lined  the  putting  the  bags  there  for  the  purpose  of  sale.     The  replication  de-fJ  7ear,» 
nied  that  it  was  such  a  fair  or  market.  have^usort 

Lord  EUenborough,  G.  J.,  said,  he  thought  the  indictment  could  not  be  e(j  to  jt  da 
maintained  against  those  who  had  not  pleaded  not  guilty,  as  it  apeared  to  have  ring  that 
t>een  used  for  a  fair  or  market  for  so  long  a  time.     That  after  twenty  years'  time  for  ex 
acquiescence,  and  it  appearing  to  all  the  world  that  there  was  a  fair  or  mar-  Pjwag  art! 
ket  held  there,  he  could  not  hold  a  man  to  be  criminal,  who  came  there  under  **** t0  !j?*4 
the  belief  that  it  was  such  a  fair  or  market  legally  instituted.     If  the  fair  or  uo*fo\\m 
market  was  not  a  legal  one,  the  party  might  be  proceeded  against  for  usurp-  m*  to  bo  in 
fag  the  franchise;  but  it  being  enjoyed  as  a  public  fair  or  market  for  twenty  dieted  for  a 
years  without  interruption  gave  the  defendant  a  legal  answer  to  this  prosecu-  nuisance  in 

tion-  °£h?ChDi 

way,  if  bona  fide  engaged  in  using  the  place  as  a  fair  or  market.  r  ^f  !j  _ 

3.  Thb  Kino  v.  Cotterel.  M.  T.  7819.  K.  B.  1  B.  6>  A.  67.  70.       i/7      fJ 

It  was  resolved  to  be  punishable  to  re-expose  wares  to  sale  in  a  market  af- ,    ' '^.* 
tor  legal  notice  of  a  removal.  of  removal 

4.  Holcroft  v.  Heel.  E.  T.   1799.  C.  P.  1  B.  k  P.  400.  The  owner 

The  grantee  of  a  market,  under  letters  patent  from  the  Crown,  suffered  an-  of  a  market 
other  to  erect  a  new  market  in  his  neighbourhood,  and  use  it  for  the  space  eaaaot  ■»• 
of  twenty-three  years  without  interruption.  anew^ma* 

Eyre,  C  J.,  intimated  a  decided  opinion  that  the  undisturbed  possession  of  ^ei  ln  ^m 
the  market  by  the  defendant  for  twenty-three  years  was  a  clear  bar  for  the  neighbour 
plaintiff's  clear  right  of  action.     The  counsel  for  the  plaintiff  declined  argu-  hood  after 
mg  the  cause.  •■  w»tef 

5.  Mayor  oe  Northampton  v.  Ward.  M.  T.  1765.  K.  B.  2  Stra.  1238;  !**•*•■ 

S.  C.  lWils.  107.  ^?y    f 

The  plaintiffs  declared  for  a  trespass  committed  by  the  defendant  in  break-  year*, 
ing  or  entering  their  close,  called  Butcher's  Row,  and  erecting  a  stall  there.  Trespass 
The   defendant  pleaded  it  was  a  public  market.     The  plaintiffs  replied  that  lj«*  *•*«•• 
they  were  seised  in  fee  of  the  close  and  market,  and  that  the  defendant,  with-  !1Bs*a  ttaM 
out  their  licence  and  of  his  own  wrong,  and  entered  and  set  up  a  stall.     The  J^1  JJ^JJf . 
The  Court  held,  that  the  plaintiffs  had  a  right  to  satisfaction  as  owners  of  the  common 
foil,  and  that  they  had  pursued  the  proper  remedy;  whereupon  judgment  was  right, 
given  for  the  plaintiffs.  So  for  eat 

6.  Norwich  v.  Swan.  M.  T.    1776.  C.  P.  2  W.  Bl.   1116.  ting  tables 

Trespass  for  breaking  and  entering  the  close,  called  the  Lower  Market  JJjaJ^JI, 
iPIace,  and  pi  icing  thereon  divers  tables,  stools,  baskets,  pots,  pans,  and  other  |ne  M]e  0f 
utensils.     The  defendant  pleads  first,  not  guilty;    2nd.    Justification,  for,  that  poods  tbero 
the  place  where,  &c.  was  an  open  market,  and  that  he  placed  the  tables,  &c.,in  without 
there,  in  order  to  expose  them  to  sale.     The  plaintiffs  replied,  that  the  place  I**"  of  "J0 
where,  o/c.,  is  there  freehold  and  inheritance,  and  that  the  defendant,  of  M*  ?WIMIm  % 

lowed  the  old  one  to  be  erected  in  the  neighbourhood,  and  enjoyed  for  a  considerable 
apace  of  time,  aa  for  twenty  years,  see  2  Saond.  172;  1  Bos.  i  Pol.  400;  4  Esp.  109; 
bat  an  information  in  the  nature  of  quo  warranto  will  not  lie  for  the  encouraging  or  a  fran- 
eh  se;  see  8  Burr.  1812;  and  doubts  have  been  entertained  whether  it  could  be  granted,  on 
the  application  of  a  private  individual,  against  a  person  by  whom  a  fair  or  market  is  claim- 
ed to  be  holden.  An  action  on  the  case  may  be  maintained,  for  the  disturbance  of  a  fair 
or  market,  as  if  a  stranger  disturbs  those  who  are  coming  to  buy  or  sell  there,  by  which 
the  owner  loses  his  toll  or  profits;  see  2  Rol.  Abr.  106;  2  Vent  28.  The  franchise  of 
holding  a  fair  or  market  is  very  frequently  annexed  to  a  manor.  A  fair  granted  for  a  term 
of  yean  is  a  chattel  real,  which  passe*  to  the  executor. 

*  Tha  king  granted  to  A.  that  he  and  his  heirs  and  assigns,  should  have  and  hold  a  mar- 
ket in  a  place  therein  described,  and  within  certain  specified  limits  there,  for  the  buying 
selling  all  kindj  of  vegetables,  fruits,  flowers,  roots  and  herbs.    T|ie   grantee  fjf  the 
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6wn  wrong  and  witkout  licence,  placed  his  goods  thereon.  To  tbis  (be  de- 
fendant demurred  generally,  aod  the  plaintiffs  joined  in  the  demurrer.  The 
Court  held  the  action  maintainable,  and  gave  judgment  for  the  plaintifis. 


III.  RELATIVE  TO  THE  PLACE  OF  HOLDING. 
I.  Dixon  v.  Robinson.  E.  T.  178$.  K.  B.  3  Mod.   107;  Id.   127.  S.  P. 
Whsrsthe  Curvrn  v.  Salkeld.  M.  T.  1803.  K.  B.  3  East,  537. 

kioggraute     IMue  OU(  0f  Chancery  to  try  the  question,  whether  balivus  probi  homine* 
belupUn0 ^  burguues  burgi  de  Andover,  in  Hampshire,  had  power  to  keep  a  fair  at 
a.sajticular  Weyhill,tn  any  one  place  where  they  pleased,  the  bill  being  exhibited  to  confine 
•pUcs  par    the  fair  to  a  particular  place,  which  fair  was  granted  to  them  by  charter  from 
ties  can  so  Queen  Elizabeth.    They  who  would  have  it  confined  to  a  certain  place  gave  in 
*j  °°  °™  evidence,  that  the  hospital  of  Eweline,  in  Oxfordshire,  was  seised  in  fee  of  the 
the1 nlace    manor  of  Rambridge,  within  which  manor  the  place  was  where  the  fair  was  al- 
^.L  to  ways  kept,  and  that  the  parson  of  Andover  bad  glebe  there;  that  this  place  was 
be  incon     called  Weyhill,and  that  the  profits  did  arise  by  piccage  and  stallage  to  the  year- 
renieot;      ly  value  of  200/.,*  that  it  was  an  ancient  fair  held  there  by  prescription  before 
k*t  ^°°    the  town  of  Andover  had  a  charter;  that,  upon  tho  late  surrender  of  charters, 
Sotted  b     ^c  town  °f  Andover  did  likewise  surrender,  and  took  a  new  charter,  in  which 
the  king^s  liberty  wa9  given  to  them  to  keep  this  fair  in  what  place  they  would;  that, 
grant,  the  both  the  hospitaller  and  parson  petitioned  the  King  in  council,  and  obtained  an 
grantees      order  to  try  where  the  fair  ought  to  be  kept,  which  was  tried  accordingly  at  the 
may  keep  Exchequer,and  a  verdict  for  the  pirson.     Herbert,  C.  J.  If  the  fair  belong  to 
ine  J*1'  or  Andover,  they  may  choose  whether  they  will  keep  it  at  that  place;  and  that 
where  they  ma)r  create  another  question,  whether  they  may  not  forfeit  this  franchise  by 

Alsjse.*      disuse?  But  certainly,  if  the  place  be  not  limited  by  the  King's  patent,  they 
may  keep  it  where  they  please,  or,  rather  where  they  can  most  conveniently  i 
and,  if  it  be  so  limited,  they  may  keep  it  in  what  part  of  such  place  they  wilL 
See  T.  N.  B.  125;  2  Roll.  Abr.  140. 

t  $5?  1  2.     Davies  v.  Levino.  T.  T.  1793.  C;  P.  2  Lev.  B9. 

3*babiuate     It  was  adjudged  upon  demurrer,  that  the  inhabitants  of  one  mafket-town 

*stbMNi*r  DUK7  se^  sT00^8  m  an<>ther  market  town,  and  are  not  prohibited  by  the  statute 

***J  bar     °*"  Pbiltp  and  Mary,  which  extends  only  to  those  who  live  in  country  towns* 

-sad  sail      *nd  come  and  seH  their  goods  in  market-towns. 

-food*  ia  an  — m  ■* 

*ihtr  »*r  iv.  RELATIVE  TO  THE  TIME  OF  HOLDING.f 

_l   ^       market  had,  for  his  owd  profit  permitted  part  of  the  apace  within  the  limits  described 
staodiac      *0  be  *oed  for  other  parpoaea  than  theee  specified  io  the  grant.    The  remaining  pail  of  the 
tbeieteL  of  ,P*eo  w'l°in  which  the  market  was  to  be  held  by  the  terms  of  the  grant  became  iasamV 
Phil,  fc  M  c,ent  *°r  tne  Pablic  accomodation,  and  there  was  not  on  ordinary  occasion*,  apace  withia 
*  the  market  for  carts  and  waggons  resorting  thither  with  vegetables  &c.     Held,   that  the 
lord  of  the  market  could  not   maintain  an  action  against  an   individual  for  eel  ling  vegeta- 
bles in  the  neighbourhood  of  his  market,  and  thereby  depriving  him  of  toll,  even  at  a  time 
when  there  waa  room  in  the  market,  without  showing  that  on  the  day  the  sale  took  pleee 
he  gave  notice  to  the  seller  that  there  was  room  within  the  market. 

*  The  judge  at  Nisi  Prios  on  the  trial  of  an  indictment  f»r  a  -nuisance  in  erecting  stalls 
in  the  high  street,  after  the  removal  of  ths  market,  directed  the  -jury  to  aay  whether  the 
corporation  where  owners  of  this  market,  adding,  that  if  they  were  the  right  of  removal 
waa  incident  to  the  grants;  and  the  jury  having  found  in  the  affirmative,  the  Court  refined 
to  grant  a  new  trial;  see  1  Barn,  and  Aid.  67.  Where  a  grant  of  this  nature  b  made  te 
a  corporation,  tho  expressions  usual  are  per  bur  gum  >  tt  per  villam  ;  if  to  the  lord  of  a 
manor,  infra  tnanerium;  and  it  ia  not  nana!  to  confine  a  grant  in  a  town  to  anypartieaUr 
^art  of  it.  The  power  of  removal  is  incident  to  the  grant,  providod  the  removal  ia  not  ef 
each  a  nature  as  to  defeat  the  object  of  the  crown  in  making  the  grant.  If  the  removal  should 
-bo  to  an  inconvenient  place,  that  might  lay  the  foundation  of  a  acire  facias  to  repeal  the 
grant;  id.  The  s'atate  of  Winchester  prohibits  fairs  and  markets  from  being  kopt  is 
.church  yards:  see  18  Edw.   1.  stat  2.  c.  6. 

t  The  statute  27  Hen.  5.  c.  5.  provides,  with  regard  to  the  times  of  bolding,faira  end  markets 
fthat  no  goods  (except  necessary  victual)  shall  be  exhibited  at  these  places,  on  Aaeenaioa 
.day,  Corpus  Chrieti,  Whitsunday,  Trinity  Sunday,  or  any  other  Sunday;  the  Assumption 
,of  oar  lord,  all  8aints  day,  or  Uood  Friday  (the  four  Sunday  a  in  harvest  only  excepted), 
on  pain  of  forfeiture  of  tne  goods  to  the  lord  of  the  franchise.  And  the  fairs  or  markets 
wjucb  are  granted  to  bo  holdeo  on  these  festivals,  may  be  heMen  .either  three  days  be/em 
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V.  RELATIVE  TO  SALES  IN  *  A  tie  of 

I.  Anon.  E.  T.  .796.  K.  B.  12  Mod.  52!.  I£*  in  ■ 

Trovter  wa«-hraught  for  a  silver  cup,  again3t  a  goldsmith  in  the  Strand;'  and'^f*^ 
it  appeared  his  apprentices  had  bought  it  in  the  shop.    And  per  omnes:  A*  sale  beeB  tty 
of  goods  in  a  shop  in  the  Strand  or  elsewhere  out  of  London  does  not  alter  not  to  be  * 
property;  nor,  per  Holt,  C.  J.,  even  in  London,  if  the  felon  be  convicted  sale  in  a 
wpon  the  owner's  evidence.  markets 

Bacon's  Use  of  Law,  163;  2  Bl.  Com.  449.  *•*  ••  ■» 

2.     Harris  v.  Show.  M.  T.  2736.  K.  B.  Ca.  T.  Hard.  349.  property; 

Trover  for  4,000  yards  of  Persion  silk.     It  appeared  that  plaintiff  had  lost   r  553 '| 
o«t  of  his  shop  a  very  great  quantity  of  Persian;  and  that  W.,  his  jornney-  Bat  this he* 
nan,  had  defrauded  him  of  it,  he  having  been  seen  to  take  Persian.     It  ap-'been  maabr 
peared  also  that  he  had  sold  it  in  the  Strand,  at  a  market  price  for  realty  mo-  doable* 
ney.     Per  Cur.     It  is  true,  the  goods  were  not  sold  in  London,  where  ©very 
shop  is  a  market-overt  by  the  custom;   and  a  sale  there  by  the  custom :  will 
alter  the  property;  and  though  that  custom  does  not  extend  out  of  London, 
yet,  even  out  of  London  great  allowances  should  bo  made  analagous  to  the 
custom  there,  in  cases- where  the  transaction  has  been  fair;  andr  therefore, 
when  in  such  a  case  a  defendant  is  to  be  put  to  pay  it  over  again,  the  plaintiff 
should  be  required  to  prove  his  case  in  the  strictest  manner. 
3;     Wilkinson  v.  King.    M>  T.   1309.  N .  P.  2  Camp.  325;   S.  P.  Moor> 

625.  And  a 

The  owner  of  goods  sent  them  to  a  wharf  in  the  Borough  of  Southwaric,  7™*^*°. 
where  goods  of  the  same  sort  were  usually  sold ;  the  wharfinger,  without  any  c|eari»  D0^ 
authority,  sold  them  to  a  bona  fide  purchaser,  who  duly  paid  for  them.  *  market- 

Lord  Ellenborough,  C.  J.    This  is  not  a  sale  in  market-overt  to  change  the  overt  fo* 

©r  after,  proclamation  having  been  first  made'  accordingly,  and  those  which  commence  on  f^1    ?' 
other  days  are   to  omit  these   days  of  festival   when  they   occur;  see  27  Hen.  6.  c.  5-~'ovs'n.*r 
Cok.  Dig.  Market,  D.  Bac.  Abr.  Fain  arid  Markets,  B.  2,;  1  Taunt.  182.  fint  a  prescrip- lBdre** 
den  to  bold  a  fair  on  a  particular  day,  as  the  29th  of  August,  is  good,  without  stating  any 
exception  as  to  Sunday.    The  statutes  of  1   Car.  1.  c.  1.,  and  ?9.  Car.  2.  c.   7.  further 
enact,  that  no  persons  whatsoever,   above   fourteen  years  old,  shall  exercise  any   worldhr 
labour,  business  or  work  of  their   ordinary  calling  on  the   Lord's  Day  (except  works  or 
necessity  and  charity,  and  the  dressing  and  soiling  of  meat,  in  an  inn  and  victualling  bouse,* 
for  those  who  cannot  otherwise  be  provided),  on   pain  of  forfeiting   5s.:  and  no   person 
whatsoever  shall  publicly  cry  or  expose  to  sale  any  goods  whatsoever  on  this  day,  on  pain  or 
forfeiting  the  same;  except  milk  may  be  sold  before  nine  in   the  morning  and  four  in   thsr 
afternoon;  see  1  Car.  1.  c.  1;  29  Car.  2.  c.  7;  3   Bac  Ab.  tit.   Fairs  and   Markets,  b.  2. 
By  the  It   &  12  W.  3.  c.  24.   s.    14i,  mackerel   may  be   sold     before   or  after  divine- 
service;  and  by  9  Ann.  e.  23.,  coachmen  or  chairman  may  ply  on  the  Lord's  day.  A  sale- 
of  goods  on  a  Sunday,  not  made  in  the  exercise  of  the  ordinary  calling  of  the  vendor  ot* 
his  agent  is  not  void  either  by  the  common  or  statute  law ;  see  post,  tit.  Sunday.    A  pro* 
vision  is  a  W' made  with  regard  to  the  duration  of  the  fair,  by   the  stat.  2  Edw.  8.  c.  15:- 
which  enacts  that  a  lord  or  the  fair,   at  the   commencement  of  the  fair  shall  publish   for' 
what  time  it  shall  continue,  and  shall  not  hold  it  beyond  the  legal  time  of  its  duration,  and1 
that  if  he  do   it  shall  be  seized  into  the  king's  hands.     If  a  merchant  sell   after  the   time 
published,  he  will  forfeit  double  the  goods  sold.     He   that   hath  a  fair  or  market  either  by 
grant  or  prescription  (says  Lord  Coke),   hath  power  to  hold  it,   per  onum  diem,  sue  duos, 
vel  tree  dies,  &c,  in  which  place  be  adds,  dies  is  taken  from  dies  Solaris  and  not  dies  natu- 
ral is;  and  a  sale  made  in  the  night,  although   it  will  be  good  between  the  parties,  will  not 
bind  a  stranger  as  in  market-overt;  2  Inst.  713. 

*  A  bona  fide  sale  made  in  a  fair  or  market  overt  for  a  vnluablo  consideration,  in  general 
transfers  a  complete  properly  in  tbo  thing  Fold  to  the  vendee,  so  that,  however  injuiious-or 
illegal  the  title  of  the  vendor  may  be,  yet  ilia  vendee's  is  good  againtt  all  men,  except  the 
king,  whether  infants,  femo  covort.«,  idiots  or  lunatic*,  men  beyond  sea  or  in  prisons,  whe- 
ther they  nro  possessed  in  their  wight,  or  as  executors  or  administrator*,  and  whether  any 
toll  is  paid  to  the  owners  of  the  market  or  not;  see  4  H.  7.  5.  pi.  1;  Latch.  144;*  2  Inst. 
713;  Bac.  Abr.  tit.  Fairs  and  Market*,  E.  Ross,  Laws  of  Vendors,  152.  Tho  sale,  in  or- 
der to  come  within  this  rule,  must  of  course  take  place  on  the  market  day,  and  at  the  place 
assigned  for  the  market.  But  tho  city  of  London  is  said  to  bo  a  market-overt  every  day  m 
the  week  excopt  Sunday;  so  thai  a  salo  on  any  of  those  days  has  tho  same  effect  as  if  on  t 
fair  or  cnarkot  day  in  another  place;  see  2  Inst.  713;  Moor  360.  And  in  London  evory  shop 
in  which  goods  arc  publicly  exposed  to  .sale  is  a  market-overt  for  such  things  as  the  owner 
professes  to  trade  in;  soe  2  Bla.  Coin.  449. 
f  Nor  can  the  king  grant  thit  a  particular  shop  shall  be  a  market  overt;  Moore,  C25. 
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property,  and  trover  lies  for  the  goods  at  the  suit  of  the  owner  ag^m*  tfctf 

purchaser. 

4.  Sir  H.  Hartop  v.  Hood.  H.  T.  1781  K.  B.  1  Wils.  200. 
The  statute     Trover  for  certain  jewels.    A  special  verdict  was  found,  viz.  that  plaintiff,* 
il      a*  t°  ^eing  owner  of  the  goods  in  the  declaration,  12th  January,  1729,  inclosing 
that*  sale  tQem  in  a  paper  sealed  up,   and  also  sealed  them  in  a  bag  with  his  owfi  *eal^ 
of  good       &nd  in  that,  manner  sealed  up  lodged  them  with  one  Seymour,  a  jeweller  and 
wrongfully  banker  in  Fleet-street,  for  safe  custody,  and  only  from  whose  servant  the  plain- 
taken  to      tiff  took  a  receipt,  acknowledging  th6  receipt  of  the  said  jewels,  for  the  use 
*°T  P5""   of  his  master,  Seymour,  to  keep  them1  for  the  plaintiff,  and  to  re-deliver  them? 
k   t    •  ■"'  on  demand  so  sealed  up  as  aforesaid;    that  Seymour,  without  the  knowl- 
LtfodoiTor  e<H?e)  Priyi^yy or  consent  of  the  plaintiff,  broke  the  seal,  and  carried  the  jewels 
withta  two  *°  defendants'  shop,  who  are  also  jewellers  and  bankers,  in  Fleet-street,  in 

milof,  that       *  Furtlier  a  sale,  although  made  in  market-overt,  will  not  bo  binding  if  it  be  such  as  car- 
■hall  not  al  rios  with  it  a  presumption  of  fraudulence,  as  if  it  takes  place  in  a  back  room  or  w&rehodso 
ter  the  pro  or  in  n  corner  or  covert  place  within  n  fair  or  market,  see  5  Co.  832;  Inst.  tlB;  Moore,  325;' 
pert/.*         or  if  the  door  or  window  be  shut  and  public  observation  precluded,  see  2   Inst  713;  or  if 
the  sale  be  connivous  ond  intended  to  defraud  tbe  real  owner;  or  if  the  buyer  know  the  per- 
son assuming  to  be  tbe  vendor  has  not  the  absolute  property;  see  Id.  Ibid.     So,  a  sale  to  a- 
man  who  is  in  truth  the  owner  of  the  goods  affected  to  be  sold  is  not  binding  upon  him,  tee 
Perkin,  93;  unless  the  property  has  been  altered  by  a  previous  sale;  not  even  though    the 
property  may  have  been  ultered,  if  the  goods  come  again  into  the  hands  of  the  original  ven- 
dor, for  then  the  owner  may  stop  them;  see  Id.  Ibid.     9a,  a  sale  bjr  an  infant,  whose  ten*" 
rierness  of  age  is  ohvious,  is  not  binding;  see  Id.  Ibid;  nor  a  sale  by  a  feme  covert,  except 
it  be  of  those  things  she  usually  trudes  in,  or  by  tbe  consent  of  her  husband;  tbe  privilege  does 
not  ex1  ond  to  the  case  of  a  pawnee,  for  there  is  no  market-overt  for  pawning,  see  2  Sua.  1187; 
t  Wils.  8;  S  Atk.  44;  2  Campb.  336.  note;  and  the  contract  of  a  sale  ought  to  be  orignaJly 
and  wholly  made  in  the  market,  not  to  have  its  inception  out  of  the  market,  and  ha  eoosump-' 
fion  in  it;  and  therefore  a  sale  by  sample  in  the  market,  if  the  goods  are  not  brought  into  it, 
is  not  a  salo  of  market  overt,  see  2  Inst.  2£0,  713;  4  Taunt.  532,  533;  it  ought  also  to 
he  made  in  tbe  day  time,  which  is  explained  to  mean  between  sun-rise  and  suntet,  and  not 
lu  the  n  glit,  though  a  sale  in  tho  night  time,  is  valid  between  the  parties,  it  will  not  bind  at* 
stranger  with  regard  to  stolen  goods;  and  it  should  be  further  observed  that  at  common  law 
if  a  man  brought  an  appeal  against  a  felon:  and  prosecuted  him  to  conviction,  he  was  held  in-. 
titled  to-  restitution,  although  the  goods  had  been  sold  in  market  overt,  see  5  Inst.  716;  and 
the  statute  21  Hen.  8.  c.  11.  enactsrthat  if  a  felon  be  indicted  and  found  guilty,  or  otherwise) 
attainted  by  the  evidence  of  tbe  party  robbed;  or  the  owner  of  the  property  or  any  per  &  on 
6y  his  procurement,  the  justices  shall  award  restitution;  as   if  the  felon  had  been  attainted- 
at  the  suit  of  a  party  on  an  appeal.    Since  this  statute  it  has  been  the  practice  to  restore  tha 
goods  stolen,  upon  the  conviction  of  the  offender,  to  the  prosecutor  of  an  indictment,  not*, 
withstanding  any  sole  of  them  in  market-overt;  but  no  'goods  can  be  restored  except  those' 
mentioned  in  the  indictment,  the  owner,  after  such  conviction  even  although  the  offender 
nas  bis  clergy,  and  is  afterwards  pardoned,  or  after  prompt  measures  have  been  taken   to 
obtain  a  conviction,  but  without  effect;  as  whore  the  felon  is  taken  and  imprisoned,  bat  dice 
fie  fore  trial,  is4enlitled  to  retake  his  goods  peaceably,  wheresoever  be  may  find  them'or  te  re- 
cover theitr  by  an  action  of  trovor.    There  is  one  species  of  personal  chattels  to  woich  no" 
right  or  property  can  be  easily  transferred  without  tbe  consent  of  the  owner,  and  those  are 
norses;  see  Blac.  Com.  450.     For  a  ptrchaser  gains  no  property  in  a  horse  that  has  been* 
stolen,  unless  it  be  bought  in  a  fair  or  market,  according  to  the  directions  of  tbe  statute,  8  P. 
4s  M.  c.  7;  and  31  Elii.  c.  12;  by  which  it  is  enacted,  that  the  horse  shall  be  openly  expos- 
ed m.  the  time  of  such  fair  or  market  for  one  whole  hour  together,  between  ten  in  the  mor- 
ning and  sun  set  in  the  public  place  used  for  such  sales,  and  not  in  any  private  yard,  or  stable- 
yard,  and  afterwards  brought  by  bo  h  the  vendor   and  vendee  to  the  book-keeper  of  such' 
fair  or  market  to  pay  what  may  bo  due,  if  any  bo  due;  and   if  not,  one  permy  to*  the  book- 
keeper, who  shall  enter  down  the  price,  colour,  and  marks  of  thehorse,  With  the  names,  ad- 
ditions, and  abodes,  of  the  vendee,  and  vendor,  the  latter  being  properly  attested.     Hoc 
shall  such  sale  take  away  the  property  of  the  owner;  if  within  six  months  after  the  horse  it* 
stolen  he  puts  in  his  claim  before  some  magistra'e,  where  the  horse   shall  be  found;  and, 
Within  forty  days  more,  Droves  such  his  property  by  the  oath  of  two  witnesses,  and  tenders 
to  the  persons  in  possession  such  price  as  he  bona  fide  paid  for  him  in  the  market  overt.  Bnt 
in  case  the  points  beforo  mentioned  ore  not  observed,  such  sole  is  utterly  void;  and  the  ow- 
ner shall  not  lose  his  property,  but  may  at  any  time  rotake  his  horse,  wherever  be  happens  to 
find  him,  or  bring  an  action  for  him  at  his  election;  2  Bla.  Com.  450,  451.     These   provis- 
ions extend  to  horses  taken  by  wrong  though  not  stolen;  see  W.  Jones  163;  Palmer  485. 
imd  if  the  seller  of  a  stolen  horse  be  entered  in  the  toll-book  by  a  false  name,  the  property 
is  not  altered;  see  Owen  27,  1  Com.  158.     But  where  a  complaint  was  made  to  a  magis- 
trate by  the  owner  of  a  horse,  that  it  hod  boen  stolen  by  a  third  pei son,  it  was  held,  tbtt  a 
eonstable,  although  armed  with  a  warrant  against  the  supposed  offender,  was  not  justified  fa* 
taking1  the  horse  out  of  the  possession  of  a  bona  fide  purchaser;  see  2  Stars}.  76,- 
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ifo .city  of  London,  and  traded  in  jewels,  and  in  the  open  shop  pledged  them 
«s  his  own  property  for  500/.,  and  also  gave  a  note  of  his  hand  for  the  money., 
without  any  authority  from  the  plaintiff  to  sell  or  dispose  of  them;  that  the  de- 
fendants have  converted  them  to  their  own  use;  that  Seymour  continued  in 
possession  of  the  said  jewels  till  the  time  he  pledged  them;  that  Seymour  af- 
terwards became  a  bankrupt,  and  plaintiff  brought  this  action  for  jewels  in  the1 
Common  Pleas;  and  judgment  was  then  given  for  the  defendants;  but  upon 
Jfrer  in  King's  Bench,  Chief  Justice  gave  judgment  for  the  plaintiff;  because' 
by  the  statute  of  James,  a  sale  of  goods  wrongfully  to  a  pawnbroker  in  Lott* 
don,  or  within  two  miles,  shall  not  alter  the  property. 

6.    Horwood  v.  Smith.  M.  T.  1788  K.  B.  2T.  R.  760.  t  560  1 

Tfover  by  the  owner  of  stolen  goods.  The  owmt 

Per  Cur.    The  plaintiff  could  not  demand  the  goods  of  the  defendant  mere-  of  *•  P»P 
ly  because  they  had  been  stolen  from  him;  for  it  was  not  then  certain  that  the  *"*  C1?atl 
felony  would  be  followed  by  the  conviction  of  the  offender.     This  is  an.  ac-  EJJ?? 
tion  of  trover  for  sheep,  and  in  order  to  maintain  it  the  plaintiff  must  prove  ni**  a  per 
that  the  sheep  were  his  property;  and  that  while  they  were  so,  they  came  in- chaser  at « 
to  the  defendant's  possession,  who  converted  them  to  his  use.  Now,  when  did  aarkei* 
the  plaintiff 's  property  begin  in  this  case  ?    Not  till  after  the  conviction  of  the  ™J  *** 
felon;  because,  before  that  time,  the  property  had  been  altered  by  a  sale  at!™i?£ 
market-overt.      From  the  time  of  the  conviction  the  defendant  has  never  had  Wcoavie 
the  possession  of  the  sheep;  then  it  cannot  be  said  that  he  converted  the  plain-  tioa. 
tiff's  sheep  to  his  own  use,  having  parted  with  them  before  the  time  when,  the  And  the 
property  was  revested  in  the  plaintiff.  ttatata  Si 

6.     Parker  v.  Patrick.  E.  T.  1793.  K.  B.  5  T.  R.  175.  u^nae* 

The  goods  in  question  had  been  obtained  from  the  defendant  by  fake  pre-  [l  Moris* 
tetfCes,  and  afterwards  pawned  W  the  plaintiff  for  a  valuable  Consideration,  and  not  to 
without  notice  of  the  fraud;  it  appeared  that  the  person  obtaining  them  had  fabe  prolan 
been  convicted  by  the  defendant,  on  which  the  latter  got  possession'  of  the  ••*  °.r  ot* 

foods  again;  and  now  this  action  was  brought  by  the  plaintiff,  the  pawnbro- ?  2T"J*l 
er,  to  recover  them  from  the  defendant.      Lord  Kenyon  thought  that  it  was  tfrer^oretf 
not  like  the  case  of  felony,  and  the  plaintiff  obtained  a  verdict.  goods  be  ob 

Per  CMh     This  is  distinguishable  from  the  case  of  felony;  for  there,  by  a  tained  from 
positive  statute  21.  Hen.  8.  the  owner,  in  case  he  prosecutes  the  offender  to  alhe  owner 
conviction,  is  entitled  to  restitution;    but  that  does  not  extend  to  this  case, hy  frandt 
where  the  goods  were  obtained  from  the  defendant  by  fraud.  JJ  toa** 

VIII.  RELATIVE  TO  THE  CLERK  OF  THE  MARKET/*      ■tn'tStoni 
Rue  v.  Cotterai/L.  M.  T.  1817.  K.  B.  1  B.  ftt  A.  66.  notice  the 

King  Charles  the  Second,  by  charter,  granted  to  the  Corporation  of  Wai-owner  .W*J 
•all  two  fairs,  to  be  holden  annually  within  the  borough,  and  confirmed  to™'£^» 
them  the  right  to  all  markets  which  they  then  held,  with  a  reservation  of  the   i  561  "T 
rights  of  the  lord  of  the  manor.     It  appeared  that  a  market  had  been  held  in*-  where  the 
mesnorially  in  the  High-street  of  Walsall  until  a  very  lafe  period,  when  the  eornontioa 
corporation,  finding  it  inconvenient,  removed  it  out  of  the  Kjigh -street  to  an- of  Walsall 
other  and  more  convenient  place  within  the  borough.      The  corporation  had  ^j™0* '*• 
exercised  acts  of  ownership,  in  pulling  down  an  old  market-house  and  erect-  JP~*  °  *JJ 
ing  a  new  one;  the  clerk  of  the  market,  however,  had  been  appointed  by  thej^j,,  tne 
lorf  of  the  manor,  but  he  did  not  receive  any  toll  from  the  persons  frequent-  town,  bat  tt 
ing  it.    The  defendant  having  been  indicted  for  a  nuisance,  in  erecting  stalls  appears* 
in  the  High-street  after  the  removal  of  the  market,  the  judge  upon  the  trial  that  *&• 
left  it  to  the  jury  to  say,  whether  the  corporation  were  owners  of  this  market;  *ol~* 'rJJL 
adding,  that  it  they  were,  the  right  of  removal  was  incident  to  the  the  grant.  ^iyrr.p 
The  jury  having  found  in  the  affirmative,  on  motion  for  a  new  trial,  pointed  tan-' 

♦  Nof  does  the  statute  extend  to  goods  taken  piratically*  Hob.  79;  3  Bluet.  29. 

t  The  owners  and  governors  of  fair?  are  also  required  to  take  care  that  evory  thins  be 
•old  according  to  just  weight  and  measure;  and  for  purposos  of  this  kind  may  appoint  a 
•Jerk  of  the  market,  wbo  is  to  make  and  allow  all  sue!*  weights,  a*]  for  hie  duty  herein 
ean  only  take-  his  just  and  reasonable  fees. 

YOL  XII.  50 
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•lerkof  the     Per  Cur.     The  defendant  endeavors  to  pet  up  alight  in  Lord  Bradford 
market,  bat  which  he  does  not  appear  to  claim.     If  Lord  Bradford  had  a  right  to  the.  mar* 
bad  not  re  j^  we  cannot  conceive  on  what  ground  the  corporation  had  a  right  to  pull, 
toUfrem7  do*n  tne  °^  market-house  and  erect  a  new  one.      Lorcf,  Bradford  dopa  not, 
the  persona  object  to  the  removal:'  but  the  defendant,  a  stranger,  claiming  no  ri^ht  but 
freoeeniiagthat  of  cpming  to  the  market,  sets  up>  right  in  l,*ord  Bradford^  which  hi*, 
h.tbe Court  steward  disavows.     It  appears  to  us  that  the  language  of  the  charter,  confirm- 
■jCt  ih*in81  in6  *he  "M^Hctei  *nd  tne  circumstances  relating  to  the  market-houses,  afford, 
of  the  Tord  8t*"<>ng  evidence  of  the  right  of  the  corporation.     As  to  the  other  point,  this  ia 
wee  noiab  hut  a  prescription  claimed  by  the  corporation  of  the  place,  who  were  originally, 
•olutely  in  either  inhabitants,  or  persons  who  were  to  have  jurisdiction,, oyer  the  inhabitants, 
compatible  £pr  the  benefit  of  the  district.     It  is  a  general  rule  in  the  construction  of  char- 
Si!/1  **  d  ters'  tnaV8UC^  a  presumption  shall  be  made  ut  res  magis  takat  quam pereat,  that 
by Seeor" **> tnat  ***?  object  of  the  grant,  shall  be  attained  rather  than  defeated;  nothing  is, 
Deration  ia  to  De  inferred  from  usage. to  cripple  the  grant;  it  will  he  found  in  looking  into 
whom  tbe  the  hooks,  that  when  a  market  by  prescription  is  pleaded  by  a  corporation. it ( 
right  was,  has  been  limited  to  a  particular  district;  it  is  quite  different  in  case,  of  a  grant, 
^^^•^to,  an  individual.     In  a  grant  to  a  corporation,  the  probability  is  that  they, 
laulrVw    sao -^  ^ave  tne  Pri?i^ege  of  holding  a  market  any  where  within  the  district 
ttd.         '•  oyer  which  they  have  jurisdiction;  and  this  is  more  probable,  inasmuch  as  the 

ol<J  charters  are  couched  in  very  general  terms,  and  are  extremely  short. — 

Rule  refused. 


IX.  RELATIVE  TO  FORFEITURE  OF  THE  RIGHT  OF  HOLD- 

ING.* 


L  ^  1      JjK&ftf&fi?*     See  untei  tits.  Baron  and  Feme;  Executorsand  Admini** 
*  traiorsj  Infant. 

I.  RELATiyE  TO  THE  DEFINITION  OF,  p,  5G3. 
II.      7r    ;  : PERSONS  WHO  MAY  HAjOLlfc 

(A)  In  ,  GENERAL,  p.  663. 


(B)  Of  canonical  impediments. 
Fron 


(a)  From  consanguinity  and  affinity,  p.  564.    (6)  From,  imperfections  or' 
n$nnities,  p.  566. 

J[C)  Of  civil  impediments. 
(a)  From  an  existing  marriage,  p.  566.     (6)  From  lunacy  or  mental  imbe-*- 
eility,  p.  666. 
111.  ^EIATiyp  TO  THE  CONSENT  REQUISITE. 

(A)  Of  the  parties'  own  consent,  p.  567.- 

(B)  parents' or  guardians' consent,  p.  567. 

iv.  reiafiye  tq  the  1v50de  by  which  the  qostra0t. 
m^  be;  created, 

(A)  Br  Banns. 

(a)  Notice  of,  pv56?'..  (6).  Of  the  names,  p.  568.  (c)  Of  tho  dissent  lo, 
p.  569.  (d)  H^ithin  what  time  marriage  must  take  place  after  publication,  p. 
569. 

(B)  B*;  Licence. 
(a)  .General. 

1st.  By  whom  granted,  fp.  569.  2nd. .  Oa|hs  required  for,.  p..57G. .  3rd.  Of. 
the  consents  necessary  to,  p.  570.  4th.  Effect  of  fraud  in,  p.  570.  5th.  Hoar. 
long  in  force,  p.  570. . 

•  A  misuser  or  noiruser  of  the  franchise  in  a  matter  essentiallr  incident  to  it,  and  in 
which  the  public  good  is  at  statte,  as  an  abuse  in  tha  court  of  piepoudre,  see  Palm.  8%  or 
neglect  to  appoint  a  clerk  of  the  market;  or,  misconduct  in  oiher  matter*,  amounts  to* a 
forfeiture.  The  statute  of  Westminster  provides,  that  in  such  cases  tho  franchise  shall'  be 
seized  into  the  King's  hands.  The  statute  adds,  that,  if  excessive  toll  be  taken  by  a  bailiff 
or  lufenor  officer,  without  Hie  consent  of  the  lord,  he  shall  restore  the  toll  taken,  and  be  im- 
prisoned forty  days;  see  3Edw.  4.  c.  31.  Lord  C.  B.  Comyns,  indeed,  lays  down  the  rule 
broadly,  that  if  tbe  owner  of  a  market  take  outrageous  toll,  he  does  not  forfeit  the  market 
hot  the  toll  only;  see  Com.  Dig.  tit.  Market,  1.  *T, 
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„      -      it)  SpifcM*,  jk  570. 

V.  RELATIVE  TO  TttE  FORM,  TIME,  ANb  PtACE  OF  THE 
SOLEMNIZATION,  p.  571. 

^  "^ SETTLEMENTS   MADE   ON  f  HE  WIFfe 

PRIOR  OR  SUBSEQUENT  TO  THE  MARRIAGE. 

(A)  Construction  OF. 

(a)  As  to  personalty,  p.  571.     (i)  As  to  realty,  p.  574. 

(B)  Where  marriage  is  void,  p.  575. 

(C)  Of  trust  property,  p.  576. 

VI?-  "= THE  EFFECT  OF,  p.  576. 

VIII,  RELATiyE  TO  THE  MODE  OF  ENFORCING  THE  CON-  f  MS  1 
TRACT  AND  REMEDY  FOR  ITS  NONPERFORMANCE. 

(A)  Form  of  action,  p.  576. 

(B)  By  whom  maintainable,  p.  576. 
(U)  Of  the  consideration,  p.  577. 
(0)  promise,  p.  577. 

(£)   DECLARATION,  p.  578. 

(F)  DEFENCE,  p.  579. 

iQ)  EFFECT  OF  PROCEEDING  AT  LAW,  p.  560. 
RELATIVE  TO  THE  COURT  IN  tVHICH  AND  WHEN 
THE  VALIDITY  OF  A  MARRIAGE  MAY  BE  TRIED,  p.  580. 

X. CONTRACTS  IN  RESTRAINT  OF,  AND 

FOR  PROVING  OF,  p.  580. 

XI. HOW  THE   CONTRACT  MAY  BE  tilS- 

SOLVED. 

(A)  By  Divorce,  p.  583. 

(B)  Br  ACT  of  parliament,  p.  589. 

XIL : THE  EFFECT  OF   MARRIAGE  BEING 

VOID,  p.  583. 
tUL  RELATIVE  TO  BIGAMY,  p.  58.1. 

XIV.  : CLANDESTINE  MARRIAGES,  p.  585. 

XV. MARRIAGES  ABROAD,  AND   BY  PAR- 

TICULAR  PERSONS. 


!A)   IS  GENERAL,  p.  584. 
r  - 


^B)    In  PARTICULAR. 

(*)  III  France,  p.  585.     (6)  In  Scotland,  p.  585.     (c)  By  foreigners,  p. 
585.     (d)  By  Jews,  p.  586.     («)  By  Quakers,  p.  586. 

I.    RELATIVE  TO  THE  DEFINITION  OF.* 

II.    RELATIVE  TO  THE  PERSONS  WHO  MAY  MARRY, 

(A)    IN  GENERAL.! 

Priestly  v.  Hughes.  E.  T.  1809.  K.  B.  11  East,  1.      . 
Per  Cur.     We  are  of  opinion  that  all  marriages,  whether  of  legitimate  ofjV"? 
illegitimate  persons,  are  within  the  general  provisions  of  the  stat.  26  Geo.  2.  Jjii  urbas 
c.  3.3.  which  requires  all  marriages  to  be  by  banns  or  licence,  and  that  the  tarda, 
consent  of  the  natural  mother  to  the  marriage  by  licence  of  an  illegitimate   [  564  1 
minor,  is  not  a  sufficient  consent,  within  the  10th  section  of  that  act. 
See  post,  570.  n. 

(B)    Of  canonical  impediments. 

(a)  From  consangtdniiy  and  ajfiniiy.%  It  if  inlaw 

1.     Harrison  v.  Burnell.  M.  T.  1662.  It.  B.  2  Vent.  17.  iWkt#mJM!r 

It  was  resolved,  that  it  is  unlawful  to  marry  a  brother's  wife.  wifos  «    * 

*  Marriage,  in  its  legal  acceptation;  is  a  contract  formed  on  mutual  consent,  and  entered 
into  with  *  view  to  one  undivided  male  or  society  for  life  by  two  individuals  of  different  sex 
ot,  capable  of  performing  the  duties  presumed  to  be  stipulated  in  their  agreement. 

f  As  a  general  rule,  all  persons  are  legally  competent  to  marry;  males  when  above  fourteen 
years  of  age,  and  females  when  above  twelve! 

|  Consanguinity  and  affinity  are  regulated  by  the  canon   and   civil  law.     The  civilians 
eotmt  upwards  to  .the  aoramon  ancestor,  and  then  downwards  from  the  common  ancestor  to 
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ii  ^f*J  *  w  .  M«H6*»on>  ▼•  Rotham.  M..T.  1681.  K.  B.  T.  Jones,  191 
*'.  J«l*  .  Alibel  V  •*.»*«»  i"  *•  Consistory  of  York,  against  M.,  for  an  »««* 
£8q*"»*  tuous  marriage,  y,z:  for  that  he  had  married  his  brother's  daughter.  Upon 
which  a  prohibition  wm  prayed,  because  the  marriage  tu  not  profaibitedfcr 
the  Lexical  law.  The  Court  thereupon  took  time  to  consider,  and,  on  show- 
ing cause  why  a  prohibttion.should  not  be  granted,  and  debate  by  the  Court, 
tbejr  denied  the  prohibition.     See  MM  «.  Good,  Vaugkan',  Reprt,.       ^^ 

J^'Li?"?aiml'  reckoniDS  a  *W  for  each  generation.    The  e«noniete  on  the  earn- 
rented   ,,2LM,i?-^•^,n™T.,ne",0,;•  "Zoning  downward;  thueth.  bro*eraod.ietorar. 

j££!22b£h?  ,eCOf,d  dT.?;'  •*«*«  t«  *•  canonist..    Naturt  r^  i*«: 

dicu  marriage  between  parent  and  chi  d,  as  a  connection  no  leas  satmniv*  nrthT<lu7lr 

^nl^™  T'^  "f^t'y.  which  combine  to^a  J«B7w?,h  .oW«tf 
W.e rtotTrchL"«  ir"^"'7'  "  ">  ,be  nc<"?P,'"iW«  with  the  equality  of  mama^^ndop? 
Kd^ouStIHi *jL r  TT"**1  d0iU8  °/tl'«m«rin'onial  relation:  The  samertjerioL 
•PP'T  equally  to  all  the  lineal  degrees.  The  first  prohibition  anion*  collaterals !.  th?ZZZZZl 

i^T:f^^ 

.  new  ».,bo« foTcomZm'. .he*  eXf-i' ?■*  P°P?  A'8""''"*.  Secondment* 
iianonical  ruieTbuf  Bj £  !»"»,.",      de*r89%°r  consanguinity,  that  i.  to  «T  the 

rule  may  be  uncertain  i,  „««r?h^f  I"  ""  9rror!  Lf<w'  "'thong*  the  precise  date  of  thai 
_»  nr  '  ""certain,  it  nevertheless  does  appear  to  ha»e  haan  ■««>». J  t» ;.  .k  II  •■ 
m  Worms,  as  early  as  >h«  v«r  r^n  -»j  .l"  .  ,  e  °9en  ™«rred  to  in  the  eooaeil 
an  anisile  oM>ZJ7    i       y5  f  j  •  '  i        ,ho  roo,,e  of  computet  on  is  expressly  defined  1'a 

1005.  The  deWj ^of ,hi TcouncU  ThiS  V****, '"  *«  •8S<"no'ed  at  Ro~  »  tiiyW 
J!wretioal,TindiMte,menewruh^bv.  r.?,  cood<"nn«  the compuution  of  the  criliano m 
to  be  an  impediment "to  m7rr7.»-  i.%  "r™co  t0  VhoM  e,u,on»  whicb  "•"  ccawangoiaiw 
/eetly  .co^for  (a.  ^073  nt  pl'Vi  CinJbe.  ?r",d'  wilh  whion  °octri.toT.W- 
diogto  this  rule" 'toe  S ft  £ff e  AUxMder. »  »T«»  derec.  be  computed  ecW- 

eoJidered  to  be  relate  nfndVed^ 

degree,  oonsangnini,,  cannot  be  rem.S.5  here'2  mJC,,,dedJ  »•*»»«*  at  beyond  »*•£ 
person,  more  remotefv  allied  «*?,  h.  w  d VT  m^ccd  "e  *«•  "•»••  "■ «"««  bywhich 
So  be  oonridere^ TA'her  0,^ ^  pauon  and ^nSr^- 1  **!  A!8Mnd«'  the  Second  is  tl.ir.fer. 
•rroneooa,  .soording  "moderS  ortll  h^-°Jii  ."  ,,'"  iDTenlor  »f  ««y,e"  V™**^ 
the  pretension,  of  papal  supremacy  HM~  hi  ckJ?,a,«d'  !t  ■»*»  beallow^,  toeapport 
by  the  ciTilian,  are Mcko3T3S Tr™.^  ?  i  *'  ^  CO,,•",*  ^"M"  or  first  eooaii^Wko 
••  placed  accordins  to  the  «.»S-^  •  .u'  Bnd  •Oc.ond  co,win,,  in  t"0  si«h  degree,  came  to 
*» prohibits  taZsovemh  3er^'JVhe  T$  B."d  *?  lhe  ,hir*  "«  if  l»«««^Sdto 
«  remote  ..  the  fourteenth  del™.  I  7h?  *?&*  for  ty,.,',e  li,,,er  rale'  «Ur  ■»%"»  be  fon»d 
"id  to  have  Uiu,  prepaVed  ££  -i      8  «,T,l,,ns-,    Th»  <"«*  for  which  the  canonisuTr. 

^ird,  when  0,,  yrB^MlfT&  «="  «~  *T 


«*ft  when  toe  fouVlh'couioiTo?] LatoTen  rT  n"!-*^'1,"?  ,"8J  P°mifics,e  of  I»»oc«»t  2. 
the  diffiouhv  exnerienead  h,  LeL  ■     !?  (A-  D"  l815-)  foull<l  ,l  noeesMrr.on  account  of 
to  the  fourtfi  E£Zi£h£2?3!?l  ^"6  Unp0|,a  8r  "'trictions,  to  relax,7 .nd  K» 
th.  cirilian,.    ffi^ ^ ^ ,y  of  r^fc^^J?Sn ft?^  *•  8*fc  Plater.  "egrTof 
A.  a  medium  betw.«>  ?he  LV.^^^th^l^'h'tT^'lm^  ^"ying  »  wifii'fainer. 
*>en..ion.d  in  iheainety-ninth  clnoi mTi. ?to! T2 f"  °  and  he  pr°''.x,ty  of  »*•  taW«  o«563, 
f  f  pewoo.  ilwebT  priib  ted  f"o.E \ le^,Z  h»  JT*-"*  t0  .""P1^  th*  »P«i»c.rt<S 
Jcy  atand  according lo  the  civ'r ZS 2E'  h'  r8ferr,n«  on|y  to  lhe  degree  in  whieh 
/•ctly  with  thecanonwd  wirit  of  to? .  SS-  which  order  0«d  enomerationXscord  «>  per. 
m-t.  to  lawful  m.trimoayPure  conuined  n  S.  f  l"  "'"tio^p.  which  constitute  impiS- 
«f. the  civil  Uw,  whieh  «i  Se  oo"y  D™hib?,iS !t.  "'  "8C0ad  "^  Ulird  d68™"  of  *«  S>1« 
being  alwaye  understood*."  ih.  finP.^  i  S  reM  ,c?ordin«  to  the  law  of  Englan 

to  afinity  if  i.  to  b™observ,d  Ui.  tZ ^  TT  V°u  P1?*''''4*'  «<«  mfinitum.  Withm 
.dr*d  of  th.  wife;  /or  X7ty  is  res^^  S,  T?  °I  '5*  i"?band  '«  •««  of  «««'i'y  to  IbT 
•nd  terminate,  in  him,- ™daS  ^^°  8.!h1.,,,!!droJd  °.flha  wifa  "'"tea  only  to  her  bosh 
Ijrto  hi.wif,.  HwoetbThusb^T  S°  bM0«nd  •  kindred,  k,  inlikeTOnBerTreiato. 
.^husband-,  .on  &**?%£;  S^WJrffi-"-  *  ^WwlSS* 
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3.    Jones  t.  Bean.  E.  T.  1673.  K.  B.  1  Mod.  25.  Or  a  wife'. 

#er  Cmr.    It  is  unlawful  to  marry  a  wife's  sister's  daughter.  SELLr- 

4.     Clement  v.  Beard.  M.  T.  1698.  K.  B.  6  Mod.  448.  |Ks  1 

The  libel  in  the  Spiritual  Court  was  for  having  married  and  for  cohabiting  0Lr  hig  0Jm 
-with  his  wife's  sister's  daughter,  which  it  was  contended  is  clearly  prohibited  titter's 
brthe  Lerkical  degrees.     So  is  Co.   Lie.  535;  2  Jac.   1;  Rob.    1032;  2daogbter; 
Jones,  191;  Noy,  29;  Hob.   181;  Vaugh.  303;  and  many  other  books.     It 
is  said,  in  some  of  the  books,  that  an  uncle  may  marry  his  niece;  but  that  a 
nan  eannot  marry  his  aunt,  by  reason  of  the  superiority  which  she  has  over 
him.     Holt,  C.  J.  What  superiority  is  there  by  an  aunt  over  her  nephew  ? 
What  around  is  there  for  the  distinction?  I  cannot  see  any  difference  as  to  this        ^ 
case.  Now,  it  is  certainly  within  the  degrees  of  affinity,  and  in  the  same  degree 
•f  consanguinity  there  would  be  no  doubt  of  it;  for  a  man  cannot  marry  his  own 
sister's  daughter.     Though  this  case  had  been  settled,  there  is  a  case  the  other 
way  in  point;  but,  indeed,  if  this  marriage  be  not  within  the  Levitical  degrees, 
we  are  to  hinder  the  Spiritual  Court  from  proceeding  on  a  wrong  foundation. 

(6)  From  imperfections  or  infirmities.* 

(C)   Or  CIVIL  IMPEDIMENTS. 

(*)  From  an  existing  marriage.     See  post,  tit.  Poligamy. 
(6)  From  lunacy  or  mental  imbecility. "\ 

HI.    RELATIVE  TO  THE  CONSENT  REQUISITE.  [  567  ] 

(A)  Of  the  party's  own  consent.! 

(B)  Of  the  parent's  or  guardian's  consent. § 

may  marry  the  widow  of  bis  former  wife's  brother;  for  although  a  wife's  brother  is  bro- 
ther by  affinity  to  a  husband,  yet  the  affinity  doe*  not  oxtend  to  his  wife.  As  to  illegitimate 
kindred,  it  has  been  held,  that  tho  impodimeuts  of  consanguinity  and  affinity  apply  no  less 
to  such  porsons  than  to  those  lawfully  relu'ed;  for  the  disqualifications  of  bastardy  are  of  a 
civil  institution  only,  and  -  do  not  intrinsically  weaken  the  natural  ties  of  kindred.  And 
this  seems  to  be  acknowledged  both  by  the  canonists  and  by  the  courts  of  common  law, 
in  addition  te  the  foregoing  observations,  (which  apply  only  to  the  civil  suit,  it  is  to  be  re* 
marked  that  persons  who  have  contracted  marriage  contrary  to  the  canon,  are  liable  to 
ecclesiastical  punishment  for  the  crimo  of  inoost;  so  that  in  a  criminal  proceeding  of  this  na- 
tnro,  (technically  called  a  cause  of  office),  the  nullity  of  a  marriage  may  become  nn  inciden- 
tal question;  and  when  tho  nullity  of  a  marrVtgo  happens  to  be  provod  by  the  evidence  which 
establishes  the  offence,  the  incidental  fact  is  disposed  of  by  a  declaratory  senteueo,  as  in 
a  civil  suit,  before  the  parlies  are  pronounced  guilty  of  the  incest. 
*  Any  imperfection  or  infirmity  which  nrocludes  the  consummation  of  a  marriage  furnishes 
a  ground  for  annulling  the  presumed  agrocmon',  and  renders  a  marriage  voidable. 
This  impediment  to  lawful  matrimony  is  in  general  terms  called  impotoony,  and  may  arise 
from  mal-conformaiioo,  frigidity  of  constitution,  or  from  any  other  physical  cause  that  may 
create  an  incompetency  to  poiform  those  duties  •vhiclfihe  marriage  office  enjoins.  Excepting 
is  eases  of  palpable  and  irremediable  imperfection,  ecclesiastical  courts  require  a  continued 
cohabitation  ortbree  yeani  before  a  suit  can  be  entertained;  and  it  has  not  unfrequently  oc- 
curred, when  conclusive  evidence  has  not  been  afforded  of  the  incapacity  complained  of, 
that  the  parties  have  been  enjoined  to  return  to  cohabitation  for  a  further  period.  If  the 
delect  complained  of  were  at  the  time  of  the  marriage  known  to  the  promoter,  and  if  the  hus- 
band be  promoted,  and  complaining  of  his  wife's  defect,  it  is  doubtful  whether  he  would 
prevail  in  bis  suit,  if  it  should  appear  that  she  has  passed  that  time  of  life  which  affords  a 
reasonable  probability  of  issue;  even  a  lone  acquiescence,  which  may  be  implied  from  de- 
lay in  instituting  proceedings,  would  prinri  facie  throw  an  unfavourable  shade  over  the  bus* 
band's  ease.  Yet  very  great  indulgence  as  respects  delay,  is  allowed  to  a  wife's  proceeding 
against  bor  husband,  on  account  of  the  modesty  of  her  sex,  so  that  the  period  of  her  indu* 
ranee  of  tho  grievance  complained  of  does  not  create  an  equal  prosumption. 

%  To  constitute  lunacy  or  mental  imbecility  for  this  purpose,  it  is  only  required  that  there 
be  proof  enough  to  establish  this  fict,  that  the  party  was  from  mental  incapacity  of  some 
■ort,  incapable  of  undertaking  the  nature  of  the  engagement;  but  the  marriago  of  a  lunatio 
if  during  a  lucid  interval,  is  valid;  but  if,  prior  to  a  marriage,  the  lunatic  bad  been  found 
insano  under  a  commission  of  lunacy,  and  bad  not  been  since  the  committal  declared  to  be  of 
sound  mind  by  the  Chancellor,  or  the  majority  of  the  trustees,  too  marriage  would  be  void. 
It  is  competent  for  a  person  on  recovering  from  a  state  of  derangement,  to  institute  a  suit  to 
annul  a  factum  of  marriage  had  during  the  lunacy,  or  for  a  committee  to  proceed   in  the 


t  To  make  a  marraige  valid  the  parties  te  the  contract  must  consent;  seo  ante,  tit.  Ab- 
duction; post,  tit  Rapo. 
•A  Formerly  the  personal  consent  p/  $e  naxenti  and  guardians  (or  a  consent  in  wriiisf 
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Hakwwd's  cask.  M.  T.  1670.  K.  B.  1  Mod.  77. 
Aejiy  «r        H.  was  brought  to  the  bar  by  habtw  corpus,  being  committed  by  tflie  court 
ncTLanV   °*"  aWermeil>  f°r  n»rrying  an  orphan  without  their  consent. 
sj&hosjt  the     ^**  Cur.     We  conceive  the  return  insufficient',  and  that  it  is  an  unreason* 
consent  of  •W*  custom  to  impose  a  penalty  on  a  man  for  marrying  a  cky  orphan  id  any 
ta*«*ait.    plaeo  of  England.     Now,  he  married  her  far  from  London,  and  knew  not 
that  she  was  an  orphan.     Then  they  have  put  a  fine  ot  401.  upon  him,  where- 
as, there  is  no  cause  why  he  should  be  dented  marriage  with  her,  there  being 
no  disparagement.     Twiiden,  J,  Mr.  W.,  of  BeaconsfioH,  was  imprisoned 
six  months  for  such  a  thing.     So,  the  money  was  ordered  to  be  brought  into 
court. 


|  568  J  IV.    RELATIVE   TO   THE    MODE  BY    WHICH    THE  CON- 
TRACT MAY  BE  CREATED, 

(A)   Bv  BANNS.* 

(a)  Mttee  s/.f    (b)  Of  Ihe  JVfcme*. 
1.     Rex  r.  Inhabitant*  or  Bilungshurst.  M.  T.  1814.  K.  B.  3  M.  Sf  S. 

250. 
fTbe  bums      Per  Car.    All  that  the  law  requires  on  this  subject  is,  that  marriage  shall 
*"*<!  *i°     be  solemnized,  either  by  licence  or  publication  of  banns,  otherwise  the  stat. 
jmblised  by  26  q80  2  c  33  g  3   oVInres  tnat  tnev  shall  be  void.     The  statute  does  not 

when  pergonal  attendance  should  not  be  given)  at  the  time  of  applying  for  a  licenee  for 
a  marriage  of  minors,  waa  indispensable;  and  the  marriage  of  a  minor  thos  solemnised 
in  rirtne  of  a  lioenoe,  without  the  prerioas  consent  of  parents  or  guardians,  was  by   the 
net  of  Geo.  2.  noil  and  void;  bat  by  the  present  act  of  the  8  Geo.  4.  e.  76.  the  consent 
of  the  parent  or  guardian  is  still  required  to  (he  marriage  of  a  minor  had  by  licence, 
though  the  want  of  thai  consent  appears  no  longer  to  famish  n  ground  for  qaestioning  the 
validity   of  ftooh  a  marriage,  if  in  other  respects  it  be  duly  solemnized,  however  fraudu- 
lenly  the  parental  rights  may  hare  been  invaded.     It  was 'held  under  the  old  act.  that  tho 
onus  of  proof  retted  on  the  party  attempting  to  annul  a  marriage   by  reason  of  non  con- 
sent, ana  so  strictly  was  this  proof  of  non-consent  insisted  on,  the  courts  hare  gone  almost 
nil  the  length  of  requiring  proof  of  an  actual  consent,  presuming  (in  virtue  of  the  general 
presumption  in  favour  of  marriage)  that  doe  consent  had  been  had,  until  the  contrary  was 
shown.     The  late  act  (as  the  present  does)  left  the  point  quite  open  as  to  what  did  or  did 
root   amount  to  a  consent,  whether  it  was  to  be  direct  or  whether  it  might  be  implied. 
3 Hence  the  absence  of  a  consent  expressed  at  the  time  of  procuring  the   licence,  and  the 
•4raud  apparent  upon  the  face  of  the  licence  itself,  did  not  necessarrily  render  n  marriage 
null  and  void.    The  clandestinity  evidenced  prima  facie  by  these  circumstances,  might 
'be  disproved  sufficiently  in  favour  of  the  marriage,   by  fao  s  of  a  contrary  tendency;  for 
.instance  if  it  were  shown  that  the  parent  not  only   sanctioned  the  courtship,  bnt  contem- 
plated the  marriage,  and  afterwards  approved  of  it;    Moreover,  a  consent  expressed,  even 
/it  some  considerable  period  prior   to   the  solemnization   of  the  marriage,  if  not  in  the 
meantimo  retracted,  was   held  sufficient  to  negative  an  allegation  of  non-consent;  or  the 
contrary  not  appearing,  previous  consent  might  be  inferred  from  subsequent  behaviour,  as 
■if  a  parent  eippeesed  no  surprise  or  disapprobation  on  being   informed  of  the  marriage, 
and  no  interruption  of  the  previous  good  understanding  and  intercourse  of  the  parties  was 
occasioned  in  consequence.     A  presumption  in  favour  of  consent,  as  against  a  contrary  as- 
sertion, set  up  in  behalf  of  a  minor,  has  be*n  held  to  arise  prima  facie,  when  the  parents 
or  guardians  nave  not  availed  themselves  of  the  earliest  opportunity  of  instituting  a  suit  ef 
nullity,  after  the  clandestine  union  complained  of  came  to  their  knowledge;  or  for  any 
equal  neglect  in  the  minor  after  attaining  majority;  and  it  has  been  required  that  this  pre- 
sumed acquiescence  arising  out  of  the  delay,  should  be  rebutted  by  a  strict  proof  of  non- 
consent.    Non-consent  might  be  proved  by  the  positive  evidence  of  the  parent  or  guardian; 
and  when  the  parent  or  guardian  was  promoter  in  the  sui*,  a  strong  presumption  of  non- 
consent  followed  that  fact. 

*  banns  of  matrimony  are  10  be  published  in  the  parish  church,  or  in  some  public  chapel 
belonging  to  the  parish  wherein  the  parties  dwell,  upon  three  Sundays  preceding  the  solem- 
nisation of  marriage,  during  the  time  ot  morning  service,  or  of  evening  service  (if  there  be 
no  morning  service);  immediately  after  the  second  lesson;  and  if  the  parties  dwell  in  se- 
parata parishes,  tho  banns  mast  be  published,  in  like  manner,  in  their  respective   parishes. 

f  By  20  Geo.  2.  0.  83*s«  7.  and  4  Geo.  4.  c.  76.  it  is  enacted  that  no  parson,  vicar,  min- 
ister or  curate,  shall  be  obliged  to  publish  the  banns  of  matrimony  between  any  per- 
sons whatsoever,  unless  the  persons  so  to  be  married  shall,  seven  days  at  the  least  before 
th**time  required  for  the  first  publication  of  such  banns,  respectively  deliver  orcaose  te  be 
delivered  to  sucb -parson,  vicar,  minister,  orcarato,  a  notice  in  writing  dated  on  tho  day  on  ' 
rrhwfctWi  Hm  sihnjf  frt  tr  -jtiVi — '•  of-tliei^troe-ohristiaoorKiBUi^aajies,  aiidof  the  bouse 
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specify  what- shall  be  necessary  to  be  observed  in  the  publication  of  banns,  or  tho  tins- 
that  the  banns  shall  be  published  in  the  true  names.     It  would  lead  to  P*"*  J^MiT'th* 
Jous  consequences,  if,  in  every  case,  an  inquiry  was  to  be  instituted  at  the n*m9j by 
hazard  of  endangering  the  marriage  of  a  woman,  who- had  every  reason  toWDIC||  tbe 
think  she  was  acquiring  a  legitimate  husband,  whether  the  name  by  which  the  parlies  are 
husband  was  notified  in  the  banns  were  strictly  his  baptismal  name,  or  whether,  known  itr . 
at  the  period  of  his  baptism,  he  had  not  received  some  other  name.     Whatlh«  wedd; 
the  consequences  might  be  of  encouraging  such  inquiries  as*  to  the  avoiding 
of  marriages  and  bastardizing  the  issue  of  them,  it  is  not  very  difficult  to- 
imagine.     The  object  of  tbe  statute  in  the  publication  of  banns  was  to  secure 
notoriety,  to  apprise  all  persons  of  the  intention  of  the  parties  to  contract 
marriage;  and  how  can  that  object  be  better  attained  than  by  a  publication  in 
the  name  by  which  the  party  is  known?     We,  therefore,  think  the  marriage  is* 
good  within  the  meaning  of  the  statute. 

2.     Rex  v.  Inhabitants  of  Bu«tox-upo.v-Trent.  II.  T.  1815.  K.  B.  3  Mfe  |  569  1 

8c  S.  537. 

The  marriage  was  by  licence,  not  in  (ho  real  name,  but  in  a  name  which  Conse 
the  husband  had  assumed,  because  he  had  deserted.  qnontly  a 

Per  Cur.     If  this  name  had  been  assumed  for  the  purpose  of  fraud,  in  or-  JJi""^^* 
der  to  enable  the  party  to  contract  marriage  aud  to  conceal  himself  from  the  j/an  i^uta 
party  to  whom  he  was  about  to  bo  married,  that  would  have  been  a  fraud  on  ed  name, 
the  marriage  act  and  the  rights  of  marriage;  and  the  Court  would  not  have  and  not  by* 
given  effect  to.  any  such  corrupt  purpose;  but  where  a  name  has  been  previous-  hi*  real 
\y  assumed,  so  as  to  have  become  the  name  which  the  party  has  acquired  by  nam€'.  J  .-• 
reputatipn,  that  is,  within- the  ineauing  of  the  marriage  act,  the  party's  trne  °*t  at8BOV 
name.     Now  here,  the  party  assumed  the  name  for  the  purpose  of  conceal-  ^  for 
ment7  and  not  of  fraud  upon  the  marriage,  and  he  was  known  by  that  nameffanaV 
alone  for  sixteen  weeks  in  the  place  where  he  was  married.     It  seems  to  us,' 
therefore,  that  he  had  acquired  the  name,  and  that  to  have.hacLtho  licence' ia> 
any  otljer  name  would  have  been  a  fraud  on  the  marriage  act. 

(c)  Of  the  dissent  to  + 
(d)   Within  tohat  limt  marriage  mitst  take  place  after  publico lion.% 

(B)  By  Licence. 
(a)   General.     1st.  By  whom  granted,^ 

6r  hou*e*  of  their  respective  abodes  within  such  parish  or  chapclry  as  n foresaid,  and  of  the 
time  during  which  they  have  have  dwelt,  inhabited,  or  lodged  in^sucli  house  or  houses  res- 
pectively. 

*  It  is  therefore  necessary  that  all  porta  of  a  bapti^a!  name  should  be  so!  forth.  A  pub* 
lication  of  banns  under  a  false  name  has  been  hold  to  bo  no  pnMication,  see  2G  Goo,  2  c. 
23?  it  being  promoted  prima  facie  that  such  a  publication  refers  to  tho  intended  marriage  of 
tome  other  persons  wlioare  lawfully  entitled  to  the  names  which  have  boon  published.  And 
when  marriages  have  been  had  after  an  undue  publication  of  banns,  courts  have  pronounced 
suoh  marriages  to  by  ip*o  facto  null  and  void.     Banns,  however,  have  sometimes  been  pub- 
lished in  names  not  entirely  untrue,   but  variod  either  by  tho  suppresssion  or  addition  of  a. 
christian  rnrao,  or  by  a  partial  alteration  in  the  orthography   of  a  surname.     And  where  it 
fta*  oppjrared,  that  such  variations  ha?e  boon   introduced  with  on  intention  of  avoiding  tho 
paternal  rights,  or  generally  fur  purposes  of  deceit,  Courts  have  declared  the  nullity  of  such  " 
a  publication* 

t  By  sect.  8.  of  the  26  Geo.  2.  c.  83.    Ministers  who  marry  after  publication  of  a  mi- 
nor without  the  consent  of  parents,  are  not  punishable  with  ecclesiastical  censures,  unless- 
they  shall  havo  notice  of  dissont;  and  when  dissent  is  publicly  declared,  the  banns  ar  void.- 
8ee  4  Geo.  4.  e.  76. 

t  By  26  Geo.  2.  c.  23.  s.  9.  a  repetition   of  the  banns  is  reqdired,  in  case  the*  marriage 
is  not  solemnized  within  three  months  after  publication. 

§  By  the  191st  canon,  licences  are  to  be  granted  only  by  persons  having  episcopal  aathor*- 

hy*  and  that  upon  good  caution  and  security  taken  of  the  person  obtaining  tho  licence,  for 

compliance  with   the  conditions  specified  in  the  102nd  and  103rd  canons;  and  nntil  the  - 

stat.  of  4  Goo.  4.  c.  76.  took  effect,  it  waa  the  practice  to  require  such  caution  in  the  form  r 

of  a  bond*    Bat  tho  committee  of  the  Honse  of  Lords  having,  in  its  Report,  recommend-  - 

ed  the  omission  of  the  bond  leqnired  to  be  taken  from  tbe  person  applying  for  the  bcemje, .. 

which,  an  the  report  justly  observes,  added  greatly  to  tbe  expenoe,  and  little  or  netbiiw  to  -j 

theaecarUy,  (hasdly  any  instance  being  known  in  which  the  bond  had  >*een  enftrced)  ltio*~ 

Jbj  tbe  16th  section  of  the  present  *«  (4  Geo,  4.)  provided,  that  ft  tfr.aH  noLO*,r?qnii*oV> 
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\  570  J       2nd.  Oaths  required  for**    3rd.  Of  Ike  eonsentt  necessary  to  A    See  abo  mtr 
fc,Div.  iii.    4lh.  Effect  of fravdin*    5th.  How  long  in  force.*}    (o)  SnacietR 

[  571  J  V:    RELATIVE  TO  THE  FORM,  TIME  AND  PLACE   OF  SO- 
*■•  m»r  LEMNIZATION.ir 

™bo  cele  tm     ReX  r*  NoRTHr"LI>-  E.  T.  1781.  K.  B.  Doog.  659. 

breted  in  a     *l  was  resoJre(1  that  the  marriage  ought  to  be  celebrated  io  a  place  bail* 

elace  built  before  the  26  Geo.  3.  c.  33. 
•fore  tbe    of  any  person  applying   for  a  licence,   to  giro  any  caation  or  security,  by  bend  or  othcr- 

ti  Geo.  3.  wise,  before  each  licence  if  granted,  any  thing  in  any  act  or  canon  to  the  contrary  thereof 

c.  99.  notwithstanding. 

*  In  conformity  to  other  parts  of  these  canons,  and  to  the  14th  and  19th  seetiona  of  the) 
marriage  act,  it   is  the  practice  of  the  Ecclesiastical'  Conrt  to  require,  from  the  party  ap- 
plying for  a  licence,  an  affidavit  that  there  is  no  impediment  of  kindred  or  alliance,  or  any 
lawful  cause,  nor  any  sait  commenced  in  any  ecclesiastical  court,  to  bar  or  hinder  the  pro- 
ceeding of  tho  said  matrimony,  according  to  the  tenor  of  the  said  licence;  and  that  one  of 
the  parties,  Tor  the  space  of  fifteen  days,  immediately  preceding  such  licence,  bad  his  or 
her  usual  place  of  abode  within  the  perish  or  chapelry   within  which-  snob  marriage  irts> 
bo  solemnized;  and  further,  where  either  of  the  parties  (not  being  a  widower  or  widow)  fcr 
•Tnder  the  age  of  twenty-one  years,  that  the  consent  of  the  father  (or  if  the  father  bo  dead* 
of  the  guardian  or  guardians  of  the   person  of  the  minor  lawfully  appointed,  or  one  of 
ibem;  and  in  case  there  shall  be  no  such  guardian  or  guardians,  then  of  the  mother,  if  un- 
married; and   if  there  be  no  mother  unmarried,  then  of  the  guardian  or  guardian*  of  the 
person  appointed  by  tho  High  Court  of  Chancery),  bath  been  obtained  to  each  marriage* 
But  if  there  shall  be  no  such  person  or  persons  baying  authority  to  giro  such  consent,  then- 
Upon  oath  to  that  effect  by  the' party  requiring  the  licence,  it  may  be  granted,  notwithstan- 
ding the  absence  of  consent. 

1  Unless  the  parties  under  age  hove  been  prevmnufy  married,  the  parents  or  ymrdiser 
are  required  to  give  consent  to  the*  marriage.  Bat  it  has  been  decided  that  section  11  of 
the  statute,  requiring  the  consent  of  parents  to  the  marriage  of  a  minor  is  directory  meea- 
ly;  and  a  marriage  has  been  held  valid,  thongh  the  busbaod  was  a  minor,  and  bio  father, 
then  living,  did  not  consent,  8  D.  &  C.  29. 

%  A  licence  may  be  vitiated  by  fraud  practised  in  obtaining  it  But  a  falee  doeeripfioa 
of  the  parties  merely,  unless  combined  with  circumstances  tending  to  show  aa  intention! 
manifestly  fraudulent;  and  unless  the  misrepresentation  were  such  as  to  have  had  the  afloat 
of  imposing  on  the  Court  or  its  surrogate,  by  which  some  facility  had  been  procured,  which1 
otherwise  would  not  have  been  granted,  will  hardly  invalidate  a  licence.  At  any  rate,  a 
party  impeaching  the  validity  of  a  licence  in  order  to  annul  a  marriage,  ought  neither  to 
have  been  an  agent  in  tbe  fraud,  nor  conniving  at  it,  nor  acquiescing  in  the  imposition; 
but  complaining  as  soon  as  the  injury  suffered  by  it  was  ascertained.  But  as  a  licence  is  aav 
indulgence  fronted   to   a  particalar  individual,  it  is  the  identity  of  the  individual  which* 


must  determine  how  far  the  indulgence  is  applicable  to  the  party  ponsasiing  it;  and,  thorn- 
tore,  a  mere  variation  ef  name  in  a  licence  has  not  generally,   (still  less  wnen  both  partiesr 
have  attained  the  age  of  majority)  been  held  to  be  analogous  to  a  variation  of  names  m  a? 
publication  of  banns,  the  vary  essonee  of  which  consists  in- tbe  tme  designation  of  the/ 
parties. 

§  By  4  Geo.  4.  c.  76. 19th  section,  it  is  provided  thnt,  when  a  marriage  shall  not  bn con- 
summated within  three  months  after  the  grant  of  a  licence,  no  minister  shall  proceed  to  tho 
solemnization  of  such  marriage,  that  is  to  say,  of  the  persons  named- in  such  licence,  until' 
anew  licence  shall  be  obtained,  unless  by  banns. 

II  By  a  regulation  of  Archbishop  Seeker,  dated  January  15,  1759,  special  licences  dis- 
pensing with  both  time  and  place,  are  not  to  be  granted,  except  to  persons- of  the  rank  of 
peers,  or  peeresses  in  their  own  right,  their  sons  and  daughters;  dowager  peeresses,  privy 
councillors,  the  judges  of  Westminster-Hall,  baronets,  knights,  and  members  of  parlia- 
ment; but  this  regulation  does  not  bar  his  grace  the  Archbishop  of  Canterbury  from  grant- 
ing occasional  favours  bovond  these  specific  limits.  In  all  cases,  a  special  fi*t  is  address-' 
ed  by  his  grace  to  tbe  master  of  tbe  facilities.    To  obtain  a  special  licence,  tho  seine  form- 


is  required  as  if  the  licence  was  merely  for  the  dwpensaiionof  banns,  tbe  only  material  al- 
teration consisting  in  the  permission  for  the  marriage  to  be  solemnised  at  any  time  in  aay 
church  or  chapel,  or  other  meet  or  convenient  place.  To  persons  of  inferior  rankvu  spe- 
cial licence,  dispensing  with  the  particular  parish  required  by  the  act,  or  with  tho  canoni- 
cal hours,  is  sometimes  granted  on  a  particular  application. 

1T  The  ceremony  to  be  performed  (excepting  when  time  and  peace  are  dispensed  with* 
by  special  licence)  in  a-  church  or  chapel  wherein  tbo  banns  have  boon  published,  or  in* 
the  church  or  chapel  specified  in  tbe  licence,  by  a  priest  in  holy  orders,  and,  agreeably  to 
ancient  injunctions,  in  tbe  presence  of  two  witnessea  at  least,  who  with  tho  minister  ana* 
tbe  parties  themselves  are  to  subscribe  the  certificate  sot  forth  in  tho  aet;  nan  28th  saetise 
4  Goo.  4.  c  74.  The  hours  within  which  it  is  by  tbo  ordination  canon  enjoined,  art  tknv 
hours  of  eight  and  twelve  in  tho  forenoon. 
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4.    Maddox  ▼.  Peterborough.  M.  T.  1668.  K.  B.  1  Mod.  22. 
It  wamioYed  for  a  prohibition  to  the  spiritual  court  for  one  M.,  incumbent  ***£***?. 
of  a  donative  within  the  diocese  of  P.,  who  was  cited  into  the  spiritual  court  "t?jjjy 
for  marrying  three  wives  without  a  licence,  and  cited  Farechild's  case  Yelv. € 
60.     But  by  Kelnyge,  C.  J.,  Moreton  and  Rainsford,  J.,  the  prohibition  was 
denied.    Twisden,  doubted,  but  said,  if  they  might  not  punish  ham  in  the  ec- 
clesiastical court  pro  reformaiione  morwn,  at  least  they  could  deprive  him. 

VI.    RELATIVE  TO  SETTLEMENTS  MADE  ON    THE  WIFE^™,, 
PRIOR  OR  SUBSEQUENT  TO  THE  MARRIAGE*  "iuae," hi 

(A)  Construction  of.  a  bond  gtv 

(a)  Jh  to  personalty.  en  oe  a 

1,    Hayden  v.  Wilshbre.  T.  T.  1789.  K.  B.  3  T.  R.  372.  SSTTSir 

A  bond  given  by  the  father  on  the  marriage  of  his  daughter,  was  condition-  (n^n  the 

ed  for  payment  of  interest  ot  a  certain  sum  to  the  husband  or  his  executors,  wife  ,or  any 

during  the  obligor'  life,  and  also  for  the  payment  of  the  principal  to  the  hus-  isms  of  her 

band  or  his  executors,  within  a  limited  time  after  the  obligor's  death,  if  any  of  [  679  } 

•  Settlements  ma/ bo  made,  either  of  real  or  personal  property,  or  both,  and  subject  to 
the  rules  by  which  the  boundaries  of  limitations  and  accumulation  of  personal  property  aro 
fixed.     A  settlement  may  be  made  according  to  the  pleasure  of  the  settler.     Personal  es- 
tates may,  by  a  careful  settlement,  be  rendered  unalienable  as  long  aa  real  estates.     Terms 
lor  years,  or  personal  chattels  may  be  limited  or  devised  in  strict  settlement,    for  one  for 
life,   and  afterwards  to  sons  and  daughters  in  tail,  and  may  be  rendered  transmissible  as 
heir-looms  aro.     If  a  settlement  executed  subsequent  to  marriage,  purporting  to  be  in  exe- 
cution of  articles  entered  into  before  marriage,  doe*  not  take  the  effect,   though  it  folio* 
the  words  of  the  articles,  the  Court  will,  on  the  grouad  of  mistake,  rectify  that  error  in  the 
settlement;  nor  is  length  of  any  time  bar  to  such  relief.     In  these  cases  of  articles  before 
marriage,  the  Court  says,  such  and  such  words  in  articles  are  taken  to  denote  surh  an  intent* 
and  the  conveyance  must  be  according  to  the  intent  so  manifested.     Articles,  therefore,  be*         , 
fere  marriage,  containing  limitations,  which,  according  to  the  strict  legal  operation  of  the 
words,  croud  give  the  parents,  or  either  of  them,  such  an  estate  tail  as  would  enable  the 
s*J*er  alone,  during  the  coverture,  or  the  surviving  parent  afterwards,  to  bar  the  issue  of  the 
marriage  under  a  legal  settlement,  limiting  the  estate  in  the  same  words,  equity  will  rectify 
it,  and  order  a  strict  settlement,  unless  the  issue  is  otherwise  provided  for  than  by  the  lim- 
itation to  the  heirs,  etc.  in  the  articles  by  an  equivalent  in  a  settlement  made  after  mar- 
riage, or  from  other  limitations  or  provisions  in  other  lands,  it  appears,  that  the  party  know 
and  intended  the  distinction  or  the  settlement  be  in  favour  of  an  illegitimate  child;  or 
.  where  there  has  been  a  purchaser  for  a  valuable  consideration  without  notice,  or  the  articles 
cannot  be  produced.     The  general  principle  upon  which  courts  of  equity  interpose  to  curry 
marriage  articles  into  execution  by  way  of  strict  settlement,  notwithstanding  the   articles 
themselves  are  not  penned  in  that  manner,  is,  that  articles  made  in  consideration  of  and 
pcevione  to  ntaoriage  are  eonsidored  as  heads  of  agreement,  or  short  notes  to  be  After- 
wards drawn  out  at  length,  according  to  the  usual  course  of  settlements;  and  that  a  provis- 
ion for  the  issue  of  the  marriage  is  one  of  the  great  and  immediate  objects  of  this  agree- 
ment«  and,  consequently,  a  principal  intention  of  such  agreement  must  be  to  secure  such  9 
•Btdemeot  as  shall  contain  an  effectual  provision  for  that  usee;  which  end  it  hi  olear  cannot 
be  answered  in  aey  degree  by*  a  settlement  so  framed  as  to  leave  it  in  too  power  of  eifjior 
parent  alone  to  bar  their  issuo  by  fine  or  recovery.     The  issue  in  these  oases  are  considered 
as  claiming  a  provision  in  the  capacity  of  purchasers  for  a  valuable  consideration  under 
the  purport  and  intention  of  tho  stipulated  terms  upon  which  that  marriage  was  engaged, 
end  which  gave  them  birtb>    TI10  Court,  however,  will  not  interfere  if  both  articles  and  set- 
tlement are  made  before  marriage,  unloss  the  settlement  in  such  case  be  expressed  to  be 
made  in  pursaince  of  the  articles,  or  otherwise  tho  Court  will  not  suppose  that  the  parties 
bad   altered  their  intention  with  respect  of  the  terms  of  the  marriage,  though  not  after- 
wards; and  that  the  settlement  was  made  in  pursuance  of  such  new  agreement,  and  not  of 
articles.     But  when  it  is  said  to  be  made  in  pursuance  of  the  articles,  all  room  for  such  a 
•opposition  is  precluded.     But  there  is  no  case,  except  where  there  are  articles  as  well  as  a 
settlement,  that  the  Court  will  construe  words  which  create  a  legal  estate  tail  to  bo  carried  into 
execution  by  a  strict  settlement.      And  whore  the  limitation  in  the  articles  gives  an  estate 
tail  to  the  wife  alone  in  an  estate  derived  from  the  husband,  the  settlement  must  be  accord- 
ingly;   because  in  such  caso  it  is  not  in  the  povror  of  either  of  tho  parents  alone  to  bar  the 
issue,  either  during  or  after  tho  coverture;  for  the  husband  takes  no  estate  tail,  and  cannot, 
therefore,  bar  the  issue  of  the  marriage;  and  the  wife  cannot,  during  the  coverture,   do  it 
without  hi*  concurrence,  and  her  estate  tail  being  ex  provinsione  viri,  the  stat.  Hen.  7.#  pre- 
vents her  doing  it  afterwards;  and  it  has  been  held  that,  her  power  of  doing  it  jointly  is  not 
unreasonable  or  inconsistent  with  the  probable  view  and  intent  of  the  settlement;  but  this 
doctrine  does  not,  it  seem*,  apply  to  copyhold  estates,  for  the  stat.  Hen.  7.  and  32  Hen.  8. 

VQL.  XII.  51 


40»  MARRIAGE—  Of  SeUlemtid*. 

m 

body  begot  (he  issue  of  (he  marriage  should  be  living  at  the  time.     There  were  children 
t»a,ihoold  0f  the  marriage,  who  all  died  before  the  obligor,  leaving  grand-children. 
oMTorhi        **er  ^Hr'     ^  ProVM"on  was  *°  De  made  by  the  father  of  the  intended  wife 
noteonfin   (n's  daughter);  and  he  engaged  to  pay  the  interest  of  a  certain  sum  to  the 
ed  to  that,  intended  husband,  during  his  life,  or  to  pay  a  further  sum  to  the  husband  or 
bat  it  ex     his  executors,  &c.  in  case  the  daughter  or  any  of  her  issue  should  be  living  at 
r«nd«  to  a    (he  time  of  his  death.     This  sum  is  not  stipulated  to  be  paid  to  the  immediate 
subsequent  pr0genv  0f  the  marriage,  the  children;  but  it  is  to  be  paid  to  the  father  or  his 
^'57?  1  executor8>  in  case  any  °f  tne  issue  be  living.     Then  the  question  is,  whether 
*  '  there  is  any  issue  of  this  marriage;  the  word  <cissue"  is  genus  gentraUssimum, 

and  under  the  statute  De  Dams  it  takes  in  the  most  remote  degrees.    Then  it 
was  said  that,  in  case  of  any  personal  property,  "issue"  is  to  be  taken  in  its 
more  ordinary  acceptation,  and  be  confined  to  children  only;  bat  a  variety  of 
N  eases  may  be  put  to  show  that  it  extends  to  the  most  remote  issue,  even  in  the 

case  of  personalty.  There  are  many  cases  where  an  interest  is  held  too  re- 
mote, because  it  is  to  depend  on  an  indefinite  failure  of  issue:  there  the  Jimi- 
flttion  is  void,  because  it  includes  all  succeeding  generations.— Judgment  for 
the  plaintiff. 

2.     Lockyer  v.  Savage.  H.  T.  1732.  K.  B.  2  Stra.  947. 
The  wife's      >^ne  P^'"^^8  sued,  as  assignees  of  a  commission  of  bankruptcy  against  Ni. 
ftrtune       to  have  an  account  of  the  personal  estate  which  the  bankrupt's  father  died 
may  bo  rat  possessed  of,  he  being  a  freeman  of  London.     The  defendants  insisted  that, 
tied  on  her  by  articles  between  the  bankrupt  and  F.  and  his  daughter;  previous  to  the 
hatband  so  marriage,  she  had,  in  consideration  of  4,000/.  advanced  by  the  lather  in  hie 
»  her' on"  ^^'mei  released  her  right  to  any  further  demand  out  of  the  personal  estate, 
his  failure.  &n<l  that  the  4,000/.  was  settled  to  the  use  of  the  bankrupt  for  life;  but  if  he 
failed  in  the  world  the  trustees  were  not  to  pay  the  produce  to  him,  hut  apply 
it  to  the  separate  maintenance  of  the- wife  and  children.     Upon  the  hearing, 
two  points  were  ruled:   1st.  That  a  child  of  full  age  might,  for  the  considera- 
tion of  a  present  advancement,  bar  herself  of  the  customary  share.     And 
that  it  was  stronger  in  tho  case  of  a  child  who  had  a  right,  than  in  the  case  of 
an  intended  wife,  which  had  been  allowed,  2  Vern.  665;  2nd.  That  the  pro- 
vision for  her  maintenance,  m  case' the  husband  failed,  was  good  against  cred-* 
itors. 

(0)  Jts  to  really. 
[  574  ]  i;     Beadle  v.  JDodd.  E.  T.  1786.  K.  B.  1  T  R.  193* 

A  mule  A;  devised  lands  in  trust,  to  pay  the  rents  and  profits  to  his  daughter  (whow 

ment  by  husband  was*then  living)  for  her  life,  notwithstanding  her  coverture,  and  not 
the  father  j0  ^0  subject  to  any  control,  fyc.  of  her'husbaad,  nor  liable  to  any  debts-which 
dsnjhteron  ne  ^a<^  °r  *nou-ld  contract}  afterwards  the' devisor  made  a  codicil,  taking  no-» 
her  roar  tice  of  the  death  of  his  daughter's  husband,  wherein  he  confirmed  his  said 
riage,  if  will.  The  Court  held,  the  daughter  is  entitled,  under  this  device,  to  the  rents 
■trong         and  profits,  free  from  the  control  of  any  future  husband: 

2*°.      .M8  B  c.  28'.  do  not  ex 'end  to  them.     Where  in  articles  it  is  agreed  to  convey  (o  the  issue  of  the 

I  '  wl      {j  marriage,  whether  sons  or  daughters,  they  tike  as  tenants  in  common:  and  if  the  estate  is 

ply  to  a  sod  foe.giropT0f  or  probably  if  it  is  a  freehold,  the  settlement,  it  seems,  would  be  upon  the  cbil- 

■eqoent  bus  jren  M  j^an^  m  common  in  tail  in  cross- remainders;  and,  if  it  is  a  mere  chattel  interest, 

band;  it  would  bo  limited  to  them  absolutely  an  tenants  in  common,  wiih  a  limitation  over,  in  case 

any  of  them  die  under  twenty-one,  and  without   issue;  and   though  a  limitation  by  articles 

to  the  heirs  male  of  the  marriage  after  an  express  estate  for  life  to  the  father  *haH  be  taken 

to  mean  n  remainder  to  the  first,  £e'c.  son;  H  does  not  follow  th.it  such  a  limitation  to  the 

heirs  male  of  the  body  must  be  equivalent  to  a  remainder  limited  to  daughter*,  and  entitle 

them  to  a  provision  in  the  rectified  settlement. 

*  So  in  the  case  of  Jarmen  v.  Wolloton,  8  T.  If.  618.  it  was  held  that  a  woman  may  be- 
fore marriage,  with  the  consent  of  her  intended  husband,  convey  aU  her  stock  in  trade  and 
furniture  to  trustees,  to  enable  .her  to  carry  on  her  business  separately;  and  if  the  husband  de 
not  intermeddlo  with  them,  and  there  being*  no  fraud,  such  effects  (though  fluctuating)  art 
not  liable  to  his  debts.  But  whether  the  trade  be  carried  on  solely  by  the  wife,  or  jointly 
with  the  husband,  is  a  question  of  fact  for  the  jury,  and  if  they  determine  the  Utter,  the 
stock. in  trade  is  liable  to  the  debts  of  the  husband*-  But  even  in  such  a  case;  the  furniture 
Is  no*,  though  removed  to  the  husband's  house.  It  is  no  objection  to  such  a  settlement  that 
there  is  no  inventory  of  the  goods  intended  to/  be  thus  settled;  7  T.  1U  23$.  8  lb*  62;  6 
East,  257. 
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**.    Bob,  d  Willis  v.  Martin.  M.  T.  17S0.  K.  B.  4  T.  R.  39. 
fc  lly  a  marriage  settlement,  lands  were  conveyed  to  trustees  to  the  use  of  the  And  cannot 
wife  for  life;  remainder  to  the  use  of  the  husband  for  life;  remainder  to  the  "•  J^f0* 
use  of  all  and  every  the  children  of  the  marriage,  or  such  of  them,  and  ^>r  atBCt<on  of 
such  estates,  &c.  as  the  husband  and  wife  should  appoint;  and  for  want  of  ^  panic* 
such  appointment,  to  the  use  of  all  and  every  the  children's  children,  equal-  lar  estate, 
ly,  if  more    than  one,  as  tenants  in  common;  and  if  but  one,  then  to  such  by  which, 
only  child,  his  or  her  heirs  or  assigns  forever,  remainder  over.     In  the  deed  wn»»t  *     , 
was  contained  a  power  enabling  the  settlers  to  revoke  the  uses  of  the  settle-  Jemanfder 
ment,  and  the  trustees  to  sell  the  estate,  and  convey  it  to  a  purchaser,  so  as  lt  Da(j  5^ 
the  purchase  money  should  be  paid  to  the  trustees  (and  not  the  settlers)  and  supported, 
invested  in  the  purchase  of  other  lands  to  the  same  uses.     It  was  held,  that  at  least  as 
the  remainder  to  the  children  was  a  vested  remainder  in  fee  in  each  child  when  •oon  M  tn* 
korn,  liable,  however;  to  be  divested  by  an  appointment  by  the  parents;  and,  ^^"*j"rl 
consequently,  (no  appointment  having  been  made)  that  the  remainder  to  the  u  C0MBQl 
children  could  not  be  defeated  by  a  deed  of  revocation  by  the  parents,  and  a  mated, 
conveyance  by  them  and  the  trustees  to  a  purchaser,  who  paid  the  considera- 
tion money  to  the  settlers  (not  to  the  trustees,)  which  was  never  laid  out  in  the 
purchase  of  any  other  lands.     That  power  of  revocation  was  conditional;  and 

Cthe  conditions,  namely,  the  payment  of  the  money  to  the  trustees,  and  the 
tiling  of  other  estates  to  the  same  uses,  were  not  performed,  the  deed  of  re- 
location was  a  nullity.  The  wife, 
3      Williams  v.  Williams.  E.  T.  1010.  K.  B.  12  East,  290.  nndor  a  set 

By  settlement  before  marriage,  the  husband's  estate  was  conveyed  to  trustees  l,0ineBt» 
to  the  use  of  the  husband  for  life,  *an$  waste;  remainder  to  trustees  to  preserve  ™Bjj[6  ^ 
contingent  remainders;  to  the  use  of  the  wife  for  life,  for  her  jointure,  and  in  lieu  tnt  after  a 
of  dower;  remainder  to  the  first  and  other  sons  of  the  marriage  in  tail  male;  re-  posibility 
mainder  to  the  first  and  other  daughters  in  tail  male;  remainder  to  the  heirs  of  ot  issue  ia 
the  body  of  the  husband  and  wife;  remainder  to  the  right  heirs  of  the  husband. extinct- 
The  wife  survived  the  husband,  and  had  no  issue  by  the  husband.     The  Court    [  675  ] 
beld,  that  she  was  tenant  in  tail  after  possibility,  &c;  that  she  was  unimpeach-  A  bond  by 
able  of  waste,  and  was  entitled  to  the  property  of  the  timber  when  cut  by  her.  »  hatband* 
4.  Prssell  v.   Boqhart.  M.  T.   1818.   C.    P.  7  Taunt.   538;  S.   C.    1  JT]^5*,."1 

Moore,  258.  hSktf 

A  bond  executed  upon  a  marriage,  conditioned ;  firsts  in  the  event  of  the  which  he 
wife  surviving  the  obligor,  for  paying  1,000/.  to  trustees  for  her  benefit  should  be 
secondly,  in  case  of  the  obligor  surviving  the  wife,  and  there  being  issue  of  seised  der 
the  marriage,  to  pay  l,000i.  to  trustees,  for  the  use  and  maintenance  of  such  inS h". ,if# 
issue;  and  further,  to  settle  all  the  lands,  $c.  which  the  obligor  during  n*8 3ed  wife*11 
natural  life  should  be  seised  of  in  possession,  upon  his  wife,  and  the  issue  offtn(j  ^^ 
such  marriage,  as  was  declared  "  the  better  to  make  a  provision  for  M.  T.  does  not 

5 the  wife)  in  case  she  should  happen  to  survive."     It  was  held,  per  Eldon,  compre 
j.  C.  J.,  Abbott,  L.  0.  J.,  and  Richards,  that  the  bond  affected  all  the  lands  h«nd  land 
of  which  the  obligor  was  seised  during  his  life,  over-ruling  the  opinion  of  the  JjjJJ ^f 
Court  of  C.  P.,  that  a  failure  to  settle  lands  acquired  by  the  obligor  after  the  wjfe»g  &m 
death  of  the  wife  was  not  a  breach  of  such  condition.  cease,  airs 

5.  Metrick  v.  Whishaw.  T.  T.  1819.  K.  B.  2  B.  o>  A.  810.  garde  the 

A.  by  marriage  settlement  conveyed  certain  estates  to  trustees,  with  re- children. 
mainder  to  his  children  of  the  marriage,  share  and  share  alike,  as  tenants   in  °°*      **? 
common;  and  for  default  of  such  issue,  and  if  any  of  such  children,  there  n^nt'ani 
being  more  than  one,  shall  happen  to  die  without  issue  before  twenty-one  vested  in 
years,  that  in  every  such  case  tho  share  of  such  child  should  go  to  the  survivors,  trustees , 
as  tenants  in  common;  and  in  case  all  such  children  should  die  without  issue,  remainder 
then  to  the  use  of  the  settler  in  fee.     The  Court  held,  that  there  was  no  cross  JjJ^Jjfjj^ 
remainders  between  the  children  of  the  marriage,  except  in  the  case  °f  aanuincom 
child  having  died  without  issue,  and  under  twenty-one;  and  that  one  of  themon;  and  if 
children  having  died  without  issue,  but  after  twenty -one,  that  his  share  vested  thev  diod 
in  the  settler,  and  not  in  the  survivor.  befor* 

twenty-one  without  issue,  then  to  thesirvivora;  a  child  having  died  without  issue  aAer 
twenty-one  held  that  has  share  went  to  the  settlor. 
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tinder ini  e.  Doe  v.  Smiddle.  M.  T.  1818.  K.  B.  SB.  k.  A.  IM. 

ttaoM  of  ^  marriage  settlement  conveyed  an  estate  to  trustees,  for  the  use  of  that 
the  Mttler  aettler  for  life;  then  for  the  use  of  bia  wife  for  life;  and  then  for  the  use  of  We 
and  hi§  first  son,  and  the  heirs  of  such  first  son;  and  from  and  immediately  after  the 
wife  for  life  determination  of  that  estate,  for  the  use  of  the  second,  third,  and  all  and 
then  to  his  every  other  son  and  sons,  and  their  several  and  respective  heirs;  and  for  de- 

*0ld 'fit  It  *aul*  °^  sucn  'Mue> tnen  t0  tne  us0  of  all  an<*  every  n>8  daughter  and  daughters 
©f  issue  by  an(*  tno*r  heirs, t0  lfike  aB  tenants  in  common,  and  not  as  joint  tenants;  and 
them  to  his  for  want  of  such  issue,  then  for  the  right  heirs  of  the  survivor  of  himself  and 
daughters  wife  for  ever.  The  Court  held,  that,  under  these  limitations,  the  sons  took 
as  tenant  in  successively  estates  tail,  and  the  daughters  an  estate  in  fee. 
SmTV  (3^  Wherb  marriage  is  void. 

the  eon/  6-  Boughton  v.  Sandilands.  M.  T.  1811.  K.  B.  3  Taunt.  342. 

took  estttei  A  lady  having  actually  married  with  the  consent  of  guardians  named  by 
in  tail  ami  her  deceased  (supposed  putative)  father,  and  confirmed  by  the  Court  of 
the  daiuh  Chancery,  she  suffered  a  recovery,  and  declared  the  uses  to  the  joint  appoint* 
*°n  j*  "e-  ment  of  herself  and  her  husband;  remainder  in  strict  settlement.  U  being 
J  576  J  discovered  that  her  supposed  marriage  was  void,  because  at  the  time  thereof 
men?  made  ner  *ePa*  ^atner  wa8  a^ve>  and  did  not  consent  to  the  marriage,  the  parties 
■oheeqent  conceived  that  the  settlement  and  recovery  was  void,  and  executed  a  deed  of 
to  a  teid  revocation,  and  suffered  another  recovery,  after  which  the  lady  made  a  new 
marriage  settlement.  It  was  held,  that  the  recovery  and  first  settlement  were  valid, 
***T J"  *■  although  made  under  a  mistake  of  the  situation  in  which  the  parties  stood* 

Whin  ha.  (C)   Or  TRUST  PROPERTY. 

I^JTwl  Helm  v.  Hereford.  H.  T.  1819.  K.  B.  *  B.  *  A.  241. 

wife  grant  Husband  and  wife  granted  to  trustees  an  estate,  of  which  the  wife'* 
edte  tins  father  was  seised  in  fee-simple;  and  afterwards,  in  the  life  of  the  Gather*  top 
tees  an       levied  a  fine  of  the  lands  to  the  uses  of  the  settlement,  and  the  tether  after- 

whtehthe   War(1s  died'  leavinS  the  wife  on*  of  the  co-heiresses.    The  Court  heki,  that 
trhVs  fa°   ner  rao*ety  of  the  estate,  because  subject  to  the  uses  of  that  tettlesseat,  bf 
tberwasseirea*°n  of  the  fine,  is  an  estoppel  against  (he  husband  and  wife,  and  att  ye?> 
sad  m  fee,  sons  claiming  title  under  them, 
anel  after 

.T^frJ*  VII.  RELATIVE  TO  THE  EFFECT  OF. 

if! to*-  Sce  ante> lit-  Baron  and  Feme« 

th^#    tllAV  ■       ipi    ■  ii        — — ^m^mmmmm — — ~ 

levied  a     VIII.  RELATIVE   TO   THE    MODE    OF    ENFORCING    THf! 

eoe,tti.«.  CONTRACT  TO  MARRY,  AND  REMEDY   FOR  ITO 

••topped  NON-PERFORMANCE. 

m  .  (A)  Form  of  action. 

WeYfcra  Harrison  v.  Cage.  M.  T.  1697.  K.  B.  Carth.  467. 

breeeh  of       *l  was  resolved,  that  a*$ump$ii  was  the  appropriate  remedy  for  breaking  a 

promise      promise  of  marriage. 

of  marriage  (B)  Br  whom  maintainable. 

Harrison  v.  Caoe.  M.  T.  J  697.  K.  B.  Carth.  467. 

Hes  foTthe      •Aaswnpsil,  &c.  against  the  defendant  and  his  wife,  upon  a  special  proeajeaj 

mMagwel|Of  (he  woman  before  marriage,  which  was  that,  in  consideration  of  the  plaintiff, 

ea  for  the    Harrison,  being  a  bachelor,  he  had,  on  such  a  day  and  place,  promised  to  lake 

tromen.*  her,  whilst  sole,  as  wife:  she,  whilst  she  was  sole,  $c.  promised  the  plaintiff 
to  take  him  for  her  husband:  then  he  averred  in  fact,  that' he  had  tendered 
himself  to  marry  her,  and  had  requested  her  to  marry  him,  but  that  she  re£sev» 
ed,  and  afterwards  married  (he  defendant.  After  verdict  for  the  plaintiff,  it- 
was  moved  in  arrest  of  judgment:  because  this  action  would  not  He  upon  the 
promise  of  marriage  made  by  the  woman;  for  the  law  doth  not  intend  that  the 
man  is  advanced  by  marriage,  and,  therefore,  such  a  promise  of  marriage)  to 
him  is  of  no  consideration  in  law,   and  by  consequence  no  action  cam  ha 

•  But  doe*  not  survive  to  an  executor  or  administrator;  *  M.  and  8.  468.    A  bill  in 
4y  lies  to  compel  the  defendant  to  disc  lone  •.yhothor  he  promised  to  marry;  Forr.  Exc*. 
I  8aund.  21G.  b.  u.  r 
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founded  thereon.  But  it  is  otherwise  where  *  man  promises  to  marry  a  |  577  1 
woman;  because,  hi  the  eye  of  the  law,  marriage  is  an  advancement  to  the 
woman.  To  which  it  was  answered,  and  so  resolved  by  the  Court,  that  here 
were  reciprocal  promises;  and,  therefore,  as  her  promise  to  him  was  a  good 
consideration  to  make  his  promise  obligatory,  so  by  the  same  reason  his 
promise  to  her  was  a  sufficient  consideration  to  make  her  promise  binding  in 
this  case  as  well  as  in  any  other  mutual  agreements.  And  the  Court  did  not 
allow  that  any  distinction  existed  between  the  advancement  of  a  man  and  of  a 
woman  in  marriage. 

(C)  Of  the  consideration. 
Harbison  v.  Cage  and  Wife.  M.  T.  1697 .  K.  B.  5  Mod.  411. 
.  In  astumpsit.     The   plaintiff  declared  that,  in  consideration  the  plaintiff™*  C0M*d 
would  marry  the  defendant,  the  defendant  promised  to  marry  him,  and  that  he^*1?"  J£n 
had  offered  himself  to  her,  but  that  she  refused  him,  and  had  married  the  mntBai  pro 
other  defendant.     It  was  agreed  that  the  consideration  was.  ill:  it  is  no  more  mise. 
than  "I  will  be  your  husband  if  you  will  be  my  wife:"  it  is- no  more  than  this, 
"  I  will  be  your  master,  and  you  shall  be  my  servant.'' 

Per  Cur.     This  action  is  grounded  on  mutual  promises.     Why  should  not 
a  woman  be  bound  by  her  promise  as  well  as  a  man  by  his? 

CD)   Of  THE  FROMJSE. 

'1.  Phillpott  v.  Wallett.  T.  T.  1681.  K.  B.  3  Lev.  65. 

Jtuumpmt.     In  consideration  that  the  plaintiff,  at  the  defendant's  request,  A  promise 
would  consent  rtcipere  the  defendant  in  virwn  tuum*    The  defendant  promised t0  mVj* 
dttctrt  the  plaintiff  in  ysnvem  warn,  and  that  she  peratafitit,  el  abiuUt  *umT^*?£*™ 
tvttjMr*  im  virvm  war,  hut  be  refused.    Upon  mm  assumptit,  the  jury  found  £  ^  ^V 
tin  ywtiuft  <4  fujwa;  but  tout  H  was  made  after  June  24,  1677,  and  without  in  tbo  iUt, 
JfctftlRgt  and  mw  it  was  objected  against  the  aotion,  1st.,  That  this  is  no  of  fraadi; 
proiuwe  within  the  statute  of  frauds  and  perjuries;  for  that  must  be  intended 
p£  promisee  for  payment  of  money  upon  marriages,  not  of  promises  to  marry. 
Sna.  The  jury  having  found  the  promise,  their  further  finding  of  it  to  be  without 
writing  is  surplusage,  and  void.     But  to  this  it  was  answered  and  resolved, 
that  this  promise  is  directly  within  the  words  of  the  statute. 

2.  Cock  v.  Baker.  H.  T.  1716.  1  Stra.  34;  S.  C.  1  Ld.  fizym.  386.        B«0* 

The  Court  m  this  ease  overruled  the  preceding  decision,  and  determined  ****  "i*?* 
that  mutual  promises  to  marry,  was  not  within  the  statute  of  frauds,  as  this  act  Hl^yJ 
only  applied  to  contracts  in  consideration  of  marriage.  ba!  promise 

3.  Orford  v.  Cole.  H.  T.  1818.  N.  P.  2  Stark.  351 .  rafficoi. 

In  order  to  prove  a  promise  to  marry,  several  letters  from  the  defendant  to   [  578  ] 
the  plaintiff  were  offered  in  evidence.     On  the  part  of  the  defendant  it  was  Andif  ia 
objected,  that  the  letters  could  not  be  read,  Bince  they  had  not  been  stamped  wr>ti°g» 
with  agreement  stamps;  but  Bay  ley,  J.,  admitted  the  evidence.  "J™"*,1^ 

4.  Hutto*  v.  Mansell.  E.  T.  1704.  3  Safe.  16;  1  Safe.  24;  S.  P.  2  C.  &wampaa' 

4*  action  oa  the  case  was  brought,  laying  mutual  promises  of  marriage  Th?  Prem 
between  the  plaintiff  and  the  defendant,  and  a  breach  in  the  man,  who  was  in  J*5^  ™JJ*j 
this  ease  the  defendant.     Upon  evidence,  an  express  promise  was  proved  by  id  may  be 
the  man,  but  none  on  the  woman's  side.    Holt,  C.  J.    If  there  be  an  express  iafered 
promise  by  the  man;  and  it  appears  that  the  woman  countenanced  it,  and  by  from  cir 
her  actions  at  the  time  behaved  so  as  if  she  agreed  to  the  matter;  though camaUn 
there  be  no  actual  promise,  yet  that  shall  he  sufficient  evidence  of  a  promise  ce>; 
<wi  fear  aide* 

5.  Potter  v.  Deboos.  M.  T.  1672.  K.  B.  1  Stark.  82, 

A.  states  to  the  father  of  the  plaintiff  that  he  has  pledged  himself  to  marry  ^jf^f 
his  daughter  in  six  months,  or  in  a  month  after  Christmas,  mfpreciSi 

Lord  KHenboreugh  left  it  to  the  jury,  whether  they  would  not  presume  from  ,jme  b«  fix 
the  circumstances  a  general  promise  to  marry  (which  the  law  would  consider  ed  for  its 
as  a  promise  to  marry  within  a  reasonable  time),  and  whether  the  declaration  conownma 
of  the  defendant  had  any  other  effect  than  to  render  that  definite  and  certain  tf°B> 
jrhicb  before  was  uncertain. 
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Y^SmU  fE)    O'   THE   DECLARATION. 

toMnjMi  -i  *'  Harr,*°*  v.  Cagb.  M.  T.  1707.  K.  B.  1  Ld.  Raym.  386. 
request,  the  Cose.  The  plaintiff  declared,  in  consideration  that  he  promised  the  de* 
iJeclarutkm  fondant's  wife  to  marry  her,  she  being  then  sole;  she  assumed  and  promised 
shoHlditateto  the  plaintiff  to  marry  him;  and  though  the  plaintiff  offered  the  defendant'* 
m  demand,  wife,  &c.  Upon  nan  assumpsit  pleaded,  the  CoWt  held,  that  where  the 
DartyVe  *  Prom*8e  *8  to  mairy  on  request,  the  demand  should  be  shown,  unless  the  party 
nrevioMlj   be  actu*l,7  married. 

married.*  2.  Baker  v.  Sade.  M.  T.  1691.  E.  B.  Carth.  253. 

la  inch  an      It  was  resolved  that,  an  averment  of  a  request  to  marry  need  not  be  accom- 
averment  it  panied  with  a  statement  that  the  applicant  took  a  clergyman. 
"?  A-™  l  *****  t*lat  lne  »Ppl»cant  waa  accompanied  by  a  clergyman. 
L  "^  J  (F)  Of  the  defence. 

1.  Harrison  v.  Cage.  M.  T.  1697.  K.  B.  1  Ld.  Raym.  «87. 

^theLevit  Case*  The  Plaintiff  declared  that,  in  consideration  that  he  promised  the 
j^l  ^_re^  defendant's  wife  to  marry  her,  being  then  sole:  she  assumed,  ana  promised  to 
ii  nui  marry  him;  and  though  the  plaintiff  was  ready  and  often  offered  to  marry  the 
wer  to  the  defendant's  wife,  ejrc.,  still  she  refused.  Upon  non  assumpmt  pleaded,  it  waa 
action;  objected  that  there  might  be  some  disability  which  might  hinder  the  perform- 
ance, which  is  properly  conusable  in  the  spiritual  court. 

Per  Cur.     Such  disability:  might  be  pleaded,  as  consanguinity  within  the 
Levitical  degrees,  or  it  might  be  given  in  evidence  upon  non  ussumpsti. 
2.  Foulkes  v.  Sellwat.  M.  T.  1800.  N.  F.  3  Esp.  236. 
**h  w*nl.of     *n  an  action  for  a  breach  of  promise  of  marriage,  the  defence  was,  that  the 
J^SJJ -j".  plaintiff  was*  a  woman  of  bad  character;  and  evidence  was  given  of  one  iu- 
•  stance  of  gross  misconduct;  and  Lord  Kenyon  admitted  a  witness  to  state  the 
character  which  he  had  heard  of  her  in  the  neighbourhood  in  which  she  lived, 
observing,  that  character  was  the  only  point  in  issue;  that  was,  public  opinion 
founded  upon  the  conduct  of  the  party,  and  was  a  fair  subject  of  inquiry;  and, 
therefore,  what  the  public  thought  was  evidence  on  such  an  issue. 
3.  Johnson  v.  Smith.  E.  T.  1817.  N.  P.  1  Holt,  15!. 
<&r  good  In  an  action  for  breach  of  promise  of  marriage,  Gibbs,   C.  J.,  said,  it  is 

character    a  sufficient  excuse  for  the  non-performance,  that  the  person  to  whom  she  had 
m  the  man;  given  the  promise,  turned  out,  upon  enquiry,  to  be  a  man  of  bad  character; 
but  that  mere  accusation  and  suspicion  are  not  sufficient.     The  charges  which 
she  makes  against  him  must,  if  capable  of  proof,  be  substantiated,  or  they  go 
only  to  the  damages. 

4.  Leeds  v.  Cook.  H.  T.  1803.  N.  P.  4  Esp.  257. 
Qf  bratal        jn  an  actjon  for  a  breach  of  promise  of  marriage,  the  defendant  gave  in 
J*  evidence  many  expressions  used  by  the  plaintiff  at  different  times;  in  which, 

speaking  of  the  lady,  he  gave  great  proof  of  want  of  feeling  as  well  as  of 
gross  manners  and  sentiments.     In  summing  up  to  the  jury,  Lord  Ellenbo- 
rough  said  that,  notwithstanding  what  had  passed,  and  the  promise  of  marriage 
proved,  if  the  plaintiff  had  conducted  himself  in  a  brutal  or  violent  manner, 
and  threatened  to  use  her  ill,  a  woman  under  such  circumstances  had  a  right 
to  say  she  would  not  commit  her  happiness  to  such  keeping;  and  she  might 
set  up  such  defence,  and  it  would  be  legal;  but,  though  no  such  evidence  ap- 
peared, which  went  to  the  ground  of  action,  if  the  plaintiff  appeared  to  he  of 
gross  manners,  and  destitute  of  feeling;  as  he  complained  in  this  action  of  an 
injury  in  the  loss  of  the  society  of  a  woman  which  he  appeared  never  to  have 
valued,  and  the  pleasures  of  which  society  beseemed  little  calculated  to  taste, 
the  jury  should  take  it  into  their  consideration  in  the  verdict  they  were  to  pro- 
nounce. 

f   580  ]  (G)    EFFECT   OF   PROCEEDING    AT    LAW.f 

IX.  RELATIVE  TO  THE  COURT  IN  WHICH,  AND  TIME  WHEN 
THE   VALIDITY  OP  A  MARRIAGE  MAY  BE  TRIED. 

*  See  Gough  v.  Fair,  1  C.  &  P.  C31. 

f  By  bringing  an  action  at  common  law  on  a  promise  to  marry,  tho  remedy  in  the  •pinta- 
il court  is  wayed;  see  Dolt,  459. 
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1.  Boyle  v.  Boyle.  H.  T.  1686.  K.  B.  3  Mod.  165.  A  marriage 

A  libel  having  been  exhibited  in  the  spiritual  court  against  a  woman  causa  defa£*0  . 
jactUalioms  maritagti;  Dr.  Hedges,  a  civilian,  being  present  in  the  court  °f  ^In  iho" 
K.  B.,  said,  that  marriage  or  no  marriage  never  comes  in  question  in  their  temporal 
court  upon  a  libel  for  jactitation,  unless  the  party  replies  a  lawful  marriage;  coart,  end 
and  that  the  spiritual  court  ought  not  to  be  silenced  by  a  proof  of  a  marriage  dejure  m 
de  facto  in  a  temporal  court;  for  all  marriages  ought  to  be  de  jure,  of  which  theipirim 
the  spiritual  courts  had  the  proper  jurisdiction.  ThC?°M* 

2.  Harrison  v.  Belsey.  M.  T.  1678.  K.  B.  2  Vent.  345.  court  mty 

-  It  was  resolved  that  the  spiritual  court  may  prosecute  for  marrying  without  promote  " 
the  Levitical  degrees.  for  marry  " 

3.  Hinks  v.  Harris.  E.  T.  1692.  K.  B.  4  Mod.  182;  S.  C.  2  Salk.  458;i"«  whhoat 

Carth.  271 ;  Comb.  200;  12  Mod.  35.  Li  deV^ 

It  was  resolved,  that  after  the  death  of  either  of  the  parties  the  marriage  pj^^*' 
cannot  be  impugned,  even  on  the  ground  of  affinity.  the  death  ef 

— — •  either  of 

X,  RELATIVE  TO   CONTRACTS   IN    RESTRAINT   OF,   AND  the  partita 

FOR  PROCURING  OF  MARRIAGE.  *•  ^ 

1.  Lowe  v.  Peers.  E.  T.  1767.  K.  B.  4  Burr.  2225.  nofbe'ta 

This  was*  an  action  of  covenant  u,"on  a  marriage  contract,  being  a  promise  pa«ned, 
under  the  defendant's  hand  and  seal,  and  in  his  own  hand-writing,  to  the  effect  even  on  the 
following:  "  I  do  hereby  promise  Mrs.  C.  L.  that  I  will  not  marry  with  any  ground  of 
person  besides  herself;  if  I  do,  I  agree  to  pay  to  the  said  C.  L.  10002.  within  *ffiniiy. 
three  months  next  after  I  shall  marry  anybody  else.     Witness  my  hand,  N.  ^DDJ|2JjJn# 
P.,"  and  sealed,  &c.     This  deed  was  executed  in  1757,  and  in  1767  N.  P.  0fmarriage> 
married  another  woman,  whereupon  this  action  was  brought.     The   plaintiff  ar6  void; 
averred-  iti  her  declaration,  that  she  had  remained  single,  and  was  always  wil- 
ling and  ready  to  marry  him  whilst  he  continued  single;  but  he  married  Ew  G. 
The  breach  was  assigned  in  non-payment  of  the  J 000/.,  though  demanded. 
The'  defendant  pleaded  non  est  factum.     It  appeared  in  evidence,  by  letters 
that  were  read,  that  the* e  had  been  a  long  courtship,  and  that  this  obligation 
was  fairly  and  voluntarily  given  by  the  defendant  to  the  plaintiff.     The  de-   [  581  J 
fendant  pulled  the  stamped  paper  out  of  his  own  pocket,  and  wrote  "  signed 
and  sealed,"  and  executed  it  in  the  presence  of  one  witness;  and  a  witness 
who  saw  it  executed  attested  it  after  the  defendant  was  gone.     There  was  no  ♦ 

intercourse  between  the  plaintiff  and  defendant  afterwards.     The  witness  te 

5 rove  this  deed  swore  that  the  defendant  sealed  it  before  he  wjrote  his  name, 
T.  P.  Evidence  was  called,  on  the  other  side,  to  prove  the  contrary.  His 
lordship  directed  the  jury  to  find  for  the  plaintiff,  with  damages  1000/.,  if  they 
thought  the  deed  to  be  a  good  deed.  If  this  direction  was  wrong,  he  gave 
the  defendant  leave  to  move  for  a  new  trial,  without  costs.  But  the  Court 
afterwards  directed  the  judgment  to  be  arrested,  on  the  ground  that  the  bond 
was  in  restraint  of  marriage.  At  •  bone> 

2.  Anon.  Lofft.  Ind.  tit.  Marriage.  not  to  mar 

Per  Car.     A  bond  conditioned  not  to  marry  any  person  cxeept  the  ^^JJn*  except 
gee  is  void.  theobliiee* 

3.  Hatlet  v.  rice.  T.  T.  1808.  K.  B,  10  East,  22. 
In  assumpsit  upon  a  wager  made  on  the  25th  of  November,  1790,  where*  Or  a  wiger 
by  he  betted  with  the  defendant  fifty  guineas  that  he,  the  plaintiff,  should  not  that  a  partj* 
be  married  in  six  years;  stating,  that  in  consideration  that  the  plaintift  premis«  Wl"  BOt  .^ 
ed  to  pay  the  defendant  fifty  guineas  in  case  the  plaintiff  should  be  married  ?  ^;7»eai* 
within  that  time,  the  defendant  promised  to  pay  the  plaintiff  the  like  sum  if 
the  plaintiff  should  not  be  married  within  that  time;  and  then  the  plaintiff  a- 
verred,  that  from  the  time  of  making  the  promise  he  had  not  been,  nor  is  yet, 
married,  but  during  all  the  time  has  remained,  and  still  is,  unmarried,  where- 
by the  defendant,  at  the  expiration- of  six  years  from  the  making  of  the  prom- 
ise, became  liable  to  pay  him  the  said  sum,  $c.    To  this  the  defendant  demur- 
red specially,  on  the  ground  that  the  contract  declared  on  was  illegal  and  void 
-—tending  to  prevent  the  plaintift  from,  marry ing  during  six  yean^&o* 
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Per  Cur.  This  wager  is  calculated  to  operate  again**  marriage,  and  no 
prudential  reasons  are  shown  to  have  conduced  to  it  in  this  instance;  there- 
fore it  fails  within  the  general  rule,  that,  being  a  contract  in  restraint  of  mar- 
riage generally,  it  is  not  good.— Judgment  for  the  defendant. 

4.  Pbrrinv.  Lyon.  M.  T.  1807.  K.  B.  3  East,  170. 

Bat  a  da        J.  p.  devised  real  and  personal  estate  to  trustees,  to  pay  thereout  an  asms- 
viMraturaui  ;(y  to  his  wife  for  life,  and  out  of  the  residue  to  pay  sufficient  for  the  msinte- 
mSrriijra     nance>  education,  and  support  of  his  only  daughter  until  she  should  attain  the 
with  a        °ge  °f  twenty-one  years,  or  to  marry;  and  when  sho  should  attain  twenty- 
SoetehmtB  one,  or  marry,  then  to  her  in  fee;  but  in  case  his  daughter  should  die  under 
if  legal.      age  and  unmarried,  then'the  estates  to  go  to  his  wife  for  life;  and  after  her  de- 
cease, to  the  two  children  of  his  nephew,  as  tenants  in  common,  in  fee,  with  a 
proviso,  that  if  either  his  wife  or  daughter  should  marry  a  Scotchman,  then 
his  wife  or  daughter  so  marrying  should  forfeit  all  benefit  under  his  will,  and 
the  estates  given  to  such  his  wife  or  daughter  as  should  so  marry,  should  de- 
scend to  such  person  or  persons  as  would  be  entitled  under  his  will,  in  the 
i  582  ]  same  manner  as  if  his  wife  or  daughter  were  dead.     The  Court  held,  thai 
such  partial  restraint  of  marriage  was  legal. 

5.  Hervetv.  Aston.   T.  T.  1738.  C.  P.  Willes,  83. 

A*e  t*  Bequest  of  money  to  be  raised  on  land  to  daughters,  when  and  as   soon 

daughters    **  tn^7  should  marry,  with  consent  of  trustees,  and  if  they  should  die  be- 
nrho  are  not  Tore  marriage  with  such  consent,  then  the  portions  should  not  be  raised.    Two 
to  havopor  of  the  daughters  married  without  consent     Per  Cur,     It  is  not  plain  to  ue 
tuiu  «nt*0that  the  civil  law  held  these  conditions  to  bo  void;  and  with  this  we  would  a* 
tracon*    S1*6'  tnouSn  our  lftW  **  otherwise,  for  the  devise  of  an  estate  dwromh  vi&wta- 
Mat  to  a     *e  l*  certainly  good.    But  that  these  conditions  of  marrying  without  consent 
marriage  i»wa  equally  void,  depends  only  on  the  opinion  of  the  commentators,  and  the 
valid,  and  reason  that  they  give  for  it  seems  to  be  absurd.     The  coinmentatOTs,  wjnfr 
ifthey  mar  when  cited,  put  the  case:  if  a  legacy  be  erven  tot  person  si  oretfrenf  71m 
tj  without  ftftpgeri^  aDd  say  it  is  the  same  as  a  general  prohibition,  for,  owf  si  Tkiutmom 
uWfoae     con*ee#m/:  why,  then,  to  bo  sore,  it  is  the  same:    Ait  put  the  ether  altar* 
ifatrTor      native,  quid  si  TUius  conserueril  (which  may  as  welTbe  supposed),  and  then 
panes,         there  is  an  end  of  the  agreement.     Swinborn  and  others  admit,  thai  if  a  legacw 
be  given  to  a  person  in  case  she  does  not  marrv  a  particular  person,  &c,  fnas 
is  good;  and  yet  we  might  as  well  argue  that  that  is  a  general  prohibition;  fir 
what  if  no  one  else  will  hare  her?  which  is  the  same  as  qwdri  TUmo  mom 
consenscriL    This  shows  the  weakness  of  those  sort  of  reasons  Swwburn-  {so 
likewise  did  the  counsel  for  the  plaintiff)  relies  very  much  en  the  great  ineos*» 
venience  that  it  would  be  to  the  public  and  the  commonwealth;  if  ttosereetne^ 
tieni  were  lobe  laid  on  marriage.     Whether  or  no  more  incowemences  fane* 
arise  from  improvident  marriages  than  from  these  lestrtettons,  It  eamrun 
vttj  difficult  to  say;  but  Swinburn  has  put  a  case  himself,  that  makes  alf 
his  reasons  of  this  sort  ridiculous.     He  says,  if  there  be  a  devise  over  to  some 
poor  scholars  at  Oxford, 'such  a  condition  is  held  to  be  good.  So  that,  provi- 
ding for  a  few  poor  scholars  quite  overbalances  all  inconveniences  that  may 
arise  to  the  commonwealth.     If  one  of  those  daughters  were  dead,  it  is  p»in 
that  her  executors  could  not  recover  the  portion;  and  why  not?  because  the 
testator  declared  it  should  not  vest  before  such  marriage;  for  if  it  did,  it^rauloV 
e;o  to  the  executors.    And  yet  if  it  be  determined  that  the  plaiaitifle  are  entities},  - 
M  must  be  upon  this  supposition,  that  it  did  vest  before.     Suppose  a  daughter 
and  the  executors  of  another  daughter  were  to  join  in  a  bill  of  this  sort,  the 
executors  could  not  recover  by  the  express  words  of  the  testator;  and  if  the 
daughter  should  lieve  a  decree  notwithstanding,  it  would  be  the  most   iacon- 
sistent  decree  that  was  ever  made. 

6.  Hallv.  Potter.  H.  T.  1692,  K.  B.  3  Lev.  411. 
t  uf  r        T* T  gave  an  ob,igation  of  ,00°f;  to  Mrs.  P.,  conditioned  to  pay  her  6001. 
procuring    wilnin  three  months  after  he  should  be  married  to  the  Lady  O.  a  widow  of 
marriages    great  fortune  and  honour.     In   debt  on  the  obligation,  issue  was  taken  that 
wo  void,     they  wero  never  married.    It  was  contended  that  if  the  contract  were  deW 
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Ittade,  without  fraud  or  circumvention,  it  was  valid;  and  a  case  between  Fos- 
ter and  Ramsey  was  mentioned,  where  the  defendant  F.  promised  to  (he 
plaintiff  in  the  action  50/.,  if  he  would  procure  R.,  a  widow,  to  marry  him; 
whereupon  he  brought  an  action  for  the  501.  after  the  marriage,  and  recover- 
ed the  whole  in  damages;  which  verdict  being  set  aside  for  imperfection  in  [  088  } 
the  declaration,  the  plaintiff  brought  a  new  action,  and  amended  his  declara- 
tion, and  recovered  all  the  said  50/.  again  in  damages,  and  had  it  paid  him; 
both  which  trials  were  before  Holt,  U.  J.,  at  Guildhall,  and  there  being  no 
fraud  or  circumvention  in  the  case;  there  was  no  doubt  made  of  the  legality  of 
the  contract;  and  of  that  opinion  was  the  Lord  Keeper  in  Chancery,  and,  up- 
on  a  rehearing,  discharged  an  order  made  by  the  Master  of  the  Rolls  to  the 
'  contrary,  and  dismissed  the  plaintiff's  bill;  whereupon  he  appealed  to  the 
House  of  Peers,  and,  upon  hearing  the  cause  there,  all  the  lords,  but  three  or 
four,  were  of  opinion  that  all  such  contracts  concerning  marriages  are  of  dan* 
gerous  consequence,  and  not  to  be  allowed;  and  they  reversed  the  decree  of 
dismission  made  by  the  Lord  Keeper,  and  decreed  the  obligation  to  be  void. 

XL  RELATIVE  TO  HOwlrHE    CONTRACT   MAT  BE  DIS- 
SOLVED. 

(A)  Bv  divorce.  See  ante,  tit.  Divorce* 

(B)  By  act  op  parliament* 

- —  - 

XII.  RELATIVE  TO  THE  EFFECT  OF  A  MARRIAGE  BEING 

VOID.  See  ante,  vol.  4.  p.   176, 

XIII.  RELATIVE  TO  BIGAMY,    See  post,  tit.  Poligamy\ 

XIV.  RELATIVE  TO  CLANDESTINE  MARRIAGES! 

XV.  RELATIVE  TO  MARRIAGES  ABROAD,   AND  BY    PAR-  f  584  \ 

TICULAR  PERSONS.^ 
(A) In  general, 

*  Aa  act  of  parliament  (the  only  meant  of  releasing  parties  a  vinculo  matrimonii^ 
•a  aot  a  matter  of  coarse,  or  which  can  be  claimed  ex  debit  o;  neither  is  parliament  bound, 
an  granting  or  withholding  sach  an  indulgence,  by  any  of  those  filed  rales  which  otcessarily 
Control  the  proceedings  or  ordinary  courts  of  judicature. 

t  By  4  Geo.  4.  c.  76.  s.  21.  if  any  person  solemnize  matrimony  in  any  other  place  than 
a  church,  or  such  public  chapel  whero  banns  may  be  lawfully  published,  at  any  other  time 
than  between  the  hours  of  eight  and  twelve  in  the  forenoon,  unless  by  special  licence  from 
the  Archbishop  of  Canterbury ;  or  solemnise  matrimony  without  due  publication:  of  banns, 
unless  licence  of  marriage  be  first  obtained;  or  if  any  person,  falsely  pretending  to  be  in 
holy  orders,  solemnize  matrimony  according  to  the  rites  of  the  Church  of  England}  every 
person  knowingly  and  wilfully  ro  offending  shall  be  deemed  guilty  of  felony,  and  be  trans- 
ported for  fourteen  years;  provided,  that  all   prosecutions  for  such   felony  be   commenced 
within  the  space  of  three  year*  after  the  offence  committed.  By  the  22nd  section,  if  any  person 
knowingly  and  wilfully  intermarry  in  any  other  place  than  in  a  church  or  such  publio  chap- 
•I,  where  banns  may  be  published  unless  by  special  licence;  or  knowingly  and  wilfully  in- 
termarry without  due  publication  of  banns  or  licence;  or  knowingly  and  wilfully  consent  ter 
or  acquiesce  in.  the  solemnization  of  such  marriage,  by  any  persons  not  being  in  boly  orders. 
The  marriages  of  such  persons  shall  be  null  and  void  to  all  intents  and  purposes  whatsoever. 
Clandestine  marriages  are  punishable  at  common  law,   independent  of  the  statute,  with 
fiae  and  imprisonment. 

t  The  ecclesiastical  court  entertains  questions  of  foreign  marriages,  not  only  of  British 
avbjects,  but  also  (to  prevent  a  failure  of  justice)  examines  into  the  validity  of  the  mar- 
riage* of  aliens;  and  in  considering  the  factum  of  a  foreign  marriage,  it  is,  in  a  general 
aense,  quite  unimportant  whether  the  foreign  law,  which  is  to  determine  the  validity,  hap. 
peas  to  be  more  strict  than  our  own,  as  in  France;  or  altogether  lax  and  indefinite  (by 
comparison)  as  in  Scotland,  According  to  general  principles,  a  marriage  unduly  celebr** 
Cad  in  France  is  prima  facie  nullity  in  England;  and  a  marriage  lawfully  contracted  in 
Scotland  is  valid  in  the  courts  of  this  country,  without  reference  to  its  irregularity  as  com-* 
pared  with  the  restrictions  of  our  marriago  act  In  either  case  the  rules  of  English  Jaw 
wonld  be  inapplicable,  and,  for  the  purpose  of  investigating  the  question,  it  would  be  su- 
perceded by  the  law  of  the  country  in  which  the  marriage  bad  taken  place. 

VOL  XIX  ft 
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British  sub  1.  Latour  ▼.  Teesdale.  E.  T.  1816.  C.  P.  2  Marsh.  243. 

jeeti  rati  Two  British  subjects,  being  Protestants,  were  married  at  Madras,  by  a  Pof- 
MiuVment  *uguese  Roman  Catholic  priest,  according  to  the  Catholic  form,  in  the  Portu- 
abroad  are  guese  language,  in  a  private  room,  and  the  ceremony  was  followed  by 
governed     cohabitation. 

by  the  local     The  Court  heldjhat  this  was  a  valid  marriage,  though  without  a  licence  from 
laws  of  the  the  governor,  which  it  is  the  custom  at  Madras  to  obtain. 
STm7!*'  2*  ^EX  v'  I*HAB,TANTS  0F  Brumptox.  M.  T.  1808.  K.  B.  10  East,  282. 
marriage     Evidence  that  British  subjects,  in  a  foreign  country,  being  desirous  of  in- 
This  eaae    termarrying,  went  to  a  chapel  for  that  purpose,  where  a  service,  in  the  Ian- 
settles  the  guage  of  the  country,  was  rend  by  a  person  habited  like  a  priest,  and  inter- 
evidence  as  preted  into  English  by  the  officiating  clerk;  which  service  the  parties  under- 
to  a  mar     gt00(j  to  De  |De  marriage  service  of  the  Church  of  England,  and  they   receiv- 
11^**4*        ed  a  certificate  of  the  marriage,  which  was  afterwords  lost,  the  Court  held  this 
was  sufficient  whereon  to  found  a  presumption  (nothing  appearing  to  the  con- 
trary )'  that  the  marriage  was  duly  celebrated  by  the  laws  of  the  counfry,  par- 
ticularly after  eleven  years9  cohabitation  as  man  and  wife,  till  the  period  of  t lie 
husband's  death** 
5b5  ]'  (B)  In  particular. 

(a)  In  France.^ 
(b)  In  Scotland  % 

*  And  such  British  snbjecta  being  attached" at  the  time  to  the  British  army  on  ferric*  Mr 
inch  foreign  country ,  and  having  military  possession  of  the  place*  it  aeema  that  each  mar- 
riage, solemnized  by  a  priest  in  holy  orders  (of  which  this  would  be  reasonable  evidence) 
would  be  a  good  marriage  by  t be  law  of  England,  as  a  marriage  contract,  per  verba  d€ 
prasenti,  before  tbe  marriage  act;  marriages  beyond  sea  being  excepted  oat  of  tbat  aei; 
and  it  woold  make  no  difference  if  solemnized  by  a  Roman  Catholic  priest. 

t  fti  France,  before  tbe  Revolution,  the  form  of  marriage   was  of  a  mixed  nature,  and 
it  was  field  (by  civilians  at  least)  that  the  essence  of  tHe  marriage  consisted  rather  in  the 
civil  contract,  than  in  the  sacrament  or  religion*  solemnization,   for  the  marriage  Jaw  of 
franco  was  derived  from  the  ancient  canon  law,  subject  to  regulations  of  the   provincial 
councils  of  the  kingdom,  agreeably  to  tbe  independence  of  the  Gallic.™  church,  and  sub- 
ject also   to  the  control  of  the  monarch.     The  substitution  of  the  civil    magistrate  for  tbe 
ecclesiastics  appears  to  constitute  the  principal  different  between  the  rule*  observed  dn- 
riiig  the*  rnneien  regime  and  those  of  the  code  civil  \  e.ich  exhibiting  an   equal   precaution 
in  their  preliminary  forms;  and  parental  right  is  scrupulously  maintained;  for  the  deeiara** 
tion  of  the  24th  cession  of  the  council  of  Trent,   which  rendered  tbe  consent   of  parents 
Unnecessary  for  the  validity  of  marriage,  was  protested  against  on  the  part  of  Franco,  and 
was  virtually  disavowed  by  the    Ordonnanee  de   Blois,  in  1579,  and- by  the  subsequent 
royal  edicts  on  that  particular  point.     According  to  the  civil  code  of  France,  it  aeema  thai 
a  domicile  of  six  months  is  a  necessary  qualification  for  marriage;  after  which  a  municipal 
officer  of  the  commune  of  the  domicile  at  the  door  of  the  hall  of  the  commune,  p«bliahea 
the  names,  residence,  and  age  of  the  parties  intended  lo  marry,  and  the  names  and  resi- 
dence of  parents.     After  this  publication,  a  public  act  is   dtawn  np,   setting  forth  the  de- 
scription of  the  parties,  and  the  day,  time,  and  place  of  the  publication,  a  copy  of  which 
a  copy  remains  fixed  on  the  door  of  the  hall  of  the  commune,  nnlil  the  end  of  eight  suc- 
cessive days,  when  the  publication  is  to  be   repeated   with  tbe  same   formalit'ee.    After  a 
lapse  of  three  complete  days  from  the  last  publication,  the  marriage  may  be  celebrated  on 
a- day  appointed  by  the  parties  at  the  hall  of  the  commune,  by  the  munioipd  officer,  in  the 
presence  of  four  witnesses.   The  officer,  after  addressing  the  parties  on  the  subject  of  their 
duties,,  receivestheh-  separate  declaration  that  they  take  each  other  for   husband  and  wife, 
and  then,  in  the  name  of  the  law,  pronounces  them  to  be  united  in  marriage  and  a  public 
not  is  immediately  drawn  up  and  recorded.     According  to  tbe  law  of  France,  it  is  only  in 
virtue  of  this  act,  that  the  rights  belong  rg  to  marriage  can  be  maintained  in  that  country, 
so  tbat,  like  the  mnrriage  act  of  England*  the  law  of  France,  as  to  the  form  of  marriage, 
is  not  merely  directory,  but  f prohibitory  also;   admitting  (as  it  seems)  no   marriage  to  be 
valid  that  has  been  contracted  within  the  territory   according  to  any  other  form  thaa  that 
prescribed  by  tbe  civil  code  of  the  kingdom. 

i«j*  **arriafe,e»  on  elopements  to  Gretna  Green,  or  other  places  in  Scotland,  seem  to  be  va- 
lid, if  the  consent  of  the  partiea  be  fairly  and  without  fraud  obtained,  and  the  marriage 
solemnised  according  to  the  form  roquired  by  the  law  of  Scotland.  No  particular  form  is 
BMaired  by  persons  of  a  marriageable  age,  and  in  anv  place,  and  without  witnesses,  provi- 
ded there  is  sufficient  evidence  to  substantiate  the  fact,  that  the  parlies  have  taken  rich 
Other  for  husband  and  wife;  even  a  mutual  promise  of  future  marriage,  followed  by  co- 
habitation, is  there  held  to  be  a  conUact  complete  and  valid. 


\ 
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(c)   By  foreigners* 

(d)  By  Jews.}  £  586  ] 

(c)  By  Qnakers.X 


VBl&rgftt.     See  tit.  Venue. 
JWarftet-Obm.     See  tit.  Markeif  and  Fairs. 

Marshal  Of  Hfttfl'S  Smell  ^    See  ante,  tit.  Escape;    post,  tit.  r  gg?  j 
Prisoner,  *•  *' 

I.  Avon.  M.  T.  1703.  K.  B.  6  Mod.  16.  ™e  ™ ■* 

Per  Car.    On  an  attachment  of  privilege  by  the  marshal,  he  shall  have  w> j^  Lsl 
attorney,  because  it  is  presumed  be  is 'always  present  in  court.  ways  by  ia 

*  As  iho  laws  whieh  control  marriage  in  civilized  countries  ire  intended  to  operate  as  tenement 
a  protection  end  not  is  a  prohibition,  it  is  to  be  presumed  that  parties  abroad  are  to  be  entt-  of  law  pros 
tlecUo  an  exemption  from  the  strict  rale,  whenever  it  is  shown  that  insupportable  obstacles  eat  »  coart 
alone  had  occasioned  the  deviation  from  established  forms;  and  it  appears  at  the  same 
time  that  the  marriage  although  irregularly  had  (quoad  the  lex  loci),  is  in  fact  a  bona 
fide  marriage,  free  from  all  suspicion  of  fraud  and  clandestinity;  for  the  law  of  this  coun- 
try, in  prescribing  a  form  for  its  own  subjects,  does  not  compel  them  to  impossibilities, 
still  less  ought  a  foreign  law  to  press  with  greater  severity  on  thoeo  who  may  accidentally 
fall  ander  its  jurisdiction:  and  it  is  difficult  to  suppose,  when  a  mairiage  is  shown  to  be 
complete  according  to  general  law,  (particularly  if  had  according  to  the  ceremonies  peea> 
liar  to  the  country  of  which  the  parties  were  subjects)  that  it  could  be  held  to  be  a  nullity, 
merely  on  account  of  a  deviation  in  point  of  local  form,  arising  out  of  circumstances  which 
it  was  not  in  the  power  of  (he  party  to  control;  more  especially  as  to  deny  to  parties  so  situ- 
ated the  rights  which,  according  to  natural  law  belong  to  every  free  agent,  would  have  an 
immediate  tendency  towards  encouraging  tho«e  unlawful  connexions  which  are  injurious 
to  society ,  and  subversive  ef  morals  and  religion.  Bat  however  limited  the  degree  of  in- 
dulgence permitted  in  this  respect  by  the  courts  of  other  countries,  it  is  evident  from  the 
valuable  judgment  in  the  case  of  Hading  v.  Ruding,  that  those  of  England  (whilst  they 
admit  the  universal  authority  of  the  lex  loci,  in  determining  the  validity  of  marriages, 
pleaded  to  have  been  had  according  to  law,  and  acknowledge  the  validity  of  marriage  nad 
la  conformity  to  its  regulations,  without  considering  whether  they  are  more  strict,  or  less 
cautious  than  our  own),  do  not  (at  the  same  time)  admit  opposite  propositions  in  an  equal 
extent,  by  laying  down  a  positive  rule  thit  no  marriage  is  valid,  that  has  not  been  had  accor- 
ding to  the  law  of  the  country  of  its  eclobration;  on  the  contrary,  they  assert  for  them- 
selves the  exclusive  right  of  determining  whether  the  marriages  of  English  subjects  eolemai* 
sed  abroad,  according  to  the  forms  and  ceremonies  prescribed  by  English  law,  may  not, 
ander  circumstances,  be  goodjand  lawful  marriages  in  thia  country,  without  reference  to  the 
legality  or  nullity  of  the  contract  to  the  rules  of  the  lex  loci.  Equitably  as  the  ecclesias- 
tical courts  of  England  have  determined  these  questions,  it  has  been  thought  expedient  by 
fbe  legislature,  to  relieve  the  minJs  of  all  his  Majesty's  subjects  from  any  doubts  concern- 
ing the  legality  ef  marrhges  by  a  minister  of  the  church  of  England,  in  the  chapel  or 
house  of  any  British  ambassador  or  minister  residing  within  the  country  to  the  const  of 
whieh  he  is  accredited,  or  in  the  chapel  belonging  to  any  British  factory,  or  in  the  house  of 
any  British  subject  residing  at  such  factory,  as  well  as  from  any  possibility  of  doubt  con- 
cerning the  validity  of  marriages  solemnized  within  the  British  lines,  by  any  chaplain, 
or  officer,  or  other  person  officiating  under  the  orders  of  the  commanding  officer  of  a  Brit- 
ish army  serving  abroad;  and  it  is  therefore  by  the  4  Geo.  4.  c.  91.  enacted.  That  all  such 
marriages  shall  be  deemed  and  held  to  be  as  valid  in  law  as  if  the  same  had  been  solemnised 
within  his  Majesty's  dominions,  with  a  due  observance  of  all  forms  required  by  law.  This 
aet,  it  need  hardly  be  observed,  can  only  provide  for  the  validity  of  such  marriages  within 
(be  United  Kingdom;  and  so  far  it  sufficiently  silences  many  questions  which  obvious!/ 
night  be  raised  against  the  validity  of  many  marriages  contracted  by  British  subjects  ia 
their  migrations;  still,  to  ensure  the  general  validity  of  a  marriage,  it  is  undoubtedly  the 
safest  way  for  parties  who  marry  abroad,  to  submit  to  the  lex  loci,  even  during  a  tempo* 

rorv  residence.  -*••.,*■_ 

i  The  marriage  act  does  not  extend  to  Jews.  The  matrimonial  law  of  England  for  the 
Jews  is  there  own  matrimonial  law;  and  in  an  English  court,  a  Christian  examining  the 
validity  of  an  English  Jew  marriage,  would  examine  it  by  that  law,  and  that  law  only. 

X  Quakers  are  comprehended  in  the  marriage  act.  In  an  action  of  crim.  con.  brought 
by  a  Quaker,  (whether  previous  or  subsequent  to  the  year  1754  does  not  appear,)  an  ob- 
jection was  taken  that  the  plaintiff  had  not  been  married  according  to  the  rites  of  the 
church  of  England;  but  it  was  over-ruled  and  the  plaintiff  obtained  a  verdict. 

4  This  person  holds  his  office  under  a  patent  from  the  crown.  However,  bv  stat.  27 
Geo.  2.  c.  17,  the  marshal  shall  hold  his  office  so  long  as  be  shall  behave  himself  well  m 
his  office,  and  be  resident  within  the  prison,  or  the  rules  thereof,  and  no  longer;  and  the 
earns  of  tho  inferior  ©fficara.of  the  prison;  4  T.  ft.  I  Tiff;  5  Ch.  509.     And  by  eeot,  8.  Of 
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Tha  office  4.     Skow  t.  Fiitebrass.  M.  T.  1702.  K.  B.  2  Salk.  439. 

«f  chamber      Holt,  C.  J-     The  qffice  of  chamberlain  in  the   King's  Bench,  is  iuMpar** 

faiaofthe   bly  incident  to  the  office  of  marshal;  and,  therefore;  a  grant  of  the  office  of 

ob*  is  in**  toare^al>  w*,n  a  reservation  of  the  office  of  chamberlain;  is  void. 

separably  3-     Sutton's  case.  H.  T.   H03.  K.  B.  6  Mod.  91. 

incident  to      Sutton  had  been  marshal  of  the  court,  and  for  non-attendance,  another  was 

Jhat  of  mar  sworn  into  his  place,  but  (as  the  Court  declared)  without  prejudice  to  the  right 

lf*h  to  tne  °ffice>  *°r  tnat  was  ^e^  t0  tne  **w-    ^he  new  mar8n*l>  to  get  posses- 

slial  bJTlsrii  8'on*  maa*e  a  forcible  entry  into  the  prison. 

ed  out  for       ^-  being  committed  to  the  Queen's  Bench  for  a  tine  due  to  the  queen,  and 
Boa-attend  charged  at  the  suit  of  several  others;  the  marshal  put  irons  on  him.      Th# 
juice,  and    Court,  on  this  being  communicated  to  them,  ordered  the  marshal  to  keep  hn» 
Aba  saw      according  to  law,  declaring  that  if  he  died  through  cruel  usage,  it  wofjld  be 
^'m'ke     router;  but  that  he  might  justify  putting  him  in  irons,  if  he  feared  an  escape, 
forcible  t»  °*  ^  ne  were  otherwise  unruly . 

irjiaiba  4.     Fuller's  case.  M.  T.  1702.  K.  B    7  Mod.  52. 

prison,  and  Per  Cur.  It  cannot  be  disrespectful  to  us,  that  any  person  should  use  tfce> 
dispossess  remedy  the  law  gives  him;  and  here  you  would  have  us  hold  a  plea  of  forcible 
"J1  ^/jj*06"  entry  by  parol;  whereas,  the  Court  has  no  original  jurisdiction  of  forcible  etw 
jcoart  of  K.  **?'  e'  CMmjr'  '**>  *°r  '*  *s  a  question  of  right  between  two  contending  officers; 
J3.  will  not  anQl  as  to  the  iuconveniency  of  escapes,  the  Court  said  he  was  so  usedtosuE* 
*a  motion  fer  voluntary  escapes,  that  they  could  not  imagine  he  feared  any  danger  that 
restore  the  way. 

J""*"*00-  6.     Leviston  v.  Lentall.  E.  T.  1662.  K.  B.  1  Sid.  68. 

tara^Haon     *'  was  rea0've^  Dy  the  Court,  that  the  marshal  is  hot  privileged  from  exec** 

•f  ib  cofto  tions- 

dyfora 

*£  SKarshalsea  or  33alnce  Court* 

•baf  bUot  h     SpocKMAN  v-  Hussey.  E.  T.  1722.  K.  B.  8  Mod.  77. 

frivileged  .  T"e  PJanl^  declared  in  a  Marshal's  Court  upon  an  usual  compuiassei  infirm 
from  axacBJ^rotKc/iontm,  6/c;  and  had  judgment.  On  motion  to  set  it  aside,  it  was  in-* 
4iona.  sisted  that  the  account  does  not  alter  the  duty,  for  that  may  arise  in  York,  and 

1588  J  no  other  consideration  being  laid  to  entitle  the  Court  to  any  jurisdiction,  the 
a  mere  judgment  ought  to  stand.    But  it  was  adjudged  that  the  account  was  sufficient 
a^acLnL  *°*ive  tho  Court  a  jurisdiction. 

ju»  sufficient  ...'*•     Asos'  M*  T-   1697'  K«  B-  Sa,k'  4S9' 

to  give  tha      A  prohibition  was  prayed  to  the  Marshalsea,  because  they  refused  to  admit 

Marshalsea  a  plea,  that  neither  of  the  parties  were  de  kospitio  regis. 
Coon  jeris  Holt,  C.  S.  This  is  not  the  Court  mentioned  in  my  Lord  Coke's  case  of 
A^aetioB  th?  Marena,sea-  H  the  cause  of  action  arise  within  twelve  miles  of  London* 
cannet  be  **V8  ^ourt  holds  plea,  though  the  parties  are  not  de  hospitio  regis;  the  plea  at 
supported  frvolous,  and  we  will  not  interpose.  But  Trin.  1 1  W.  S.  B.  R.  an  action  of 
is  the  Mar  debt  was  brought  in  the  Marshalsea,  on  a  judgment  in  King's  Bench,  and  a 
ahalaaa  on  prohibition  was  granted. 

JaR*? e0t  ***  statute,  tha  Court  of  King's  Bench  amy  remove  either  the  marshal  or  any  of  the  safari* 
or  officers  of  tha  prison,  for  non-residence,  or  other  neglect  of  doty,  or  for  any  sodi  misbe- 
haviour, 4»c,  as  the  said  Court  thai)  deem  sufficient  cause  forsucb  removal;  see  R.  M.  & 
Geo.  2.  respecting  the  duties  of  the  marshal,  nnd  the  government  of  tha  King's  Bench  pri- 
son, and  also  as  to  the  feea  to  be  paid  to  htm  and  to  other  officers  of  the  prison;  sea  also  4 
Bur.  2183.  2185. 


••  Tqe  Court  of  the  Marshalsea,  or  Palace  Couit,  has  jurisdiction  to  bold  pleas  of  all  eo- 
-tions  to  the  amount  or  40s.  and  upwards,  which  may  arise  between  parties  within  twelve 
miles  of  Whitehall,  the  City  of  London  excepted,  and  is  held  every  Friday  in  Great  Scot- 
land Yard,  Westminster.  An  appeal  lies  to  a  higher  court,  if  the  cause  of  action  is  above 
201.  It  is  a  court  by  prescription;  Penson  v.  Cartwright,  1  BulsU  20&  It  haa  juriedietMNi 
only  in  three  actions;  trespass,  contract,  and  covenant.  Itoannot  entertain  a  suit  concern- 
ing the  realty;  6. Co.  201;  S.  C.  Cro.  Eiiz.  512,      As  to  the  jurisdiction  of  this  Court  in 


verge,  it  is  void,  and  coram  non  judice;  Plow.  37:  Cro.  Ela.  502.     See  Buckley  o*  the  Je> 
risdiction  and  Practice  of  the  Marshalsea  and  Palace  Courts. 
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jttgrSftftl  Safe   antt  eoUttS-marHal  *      See  ante,  tit.  Army; 
boat,  tit.  Militia:  Mutiny  Act.  Il ."  »<>t  in 

r  cidont  to 

1.     Johnstons  t.  Sutton.  T.  T.  1701.  K.  B.  (in  Error.)  1  T.  R.  493.  Af- the  duty  of 

firmed  Dom.  Prac.  1  T.  R.  784.  the  office  of 

In  this  case  it  was  admitted,  that  it  is  not  incident  to  the  office  of  command-  command 
W-in-chief  of  a  squadron  to  have  authority  to  hold  a  court- martial.  oTa^auad 

Martial  law,  as  formerly  oxerciped  at  tho  discretion  of  the  crown,  and  too  oOen  made  r0D  (0  hold 
aubaerrient  to  bad  purpose*,  justly  became  obnoxious  to  the  people;  and  not  only  the  pro-  a  court-mar 
priety,  nut  the  legality,  of  its  being  executed  in  times  of  peace  has  been  absolutely  denied,  tis  1  on  an 
it  is  laid  down  that,  if  a  lieutenant,   or  other  that  has  commission  of  m.irtial  law,  docs  in  inferior  offi 
time  of  peace,  or  otherwise,  execute,  this  is  murder,  for  it  is  against  Magna  Chartn;  and  ter> 
Hale  (Hist.  C.  L.  c.  2.)  declares  martial  law  to  be  in  reality  no  law,  but  something  indulg- 
ed, rather  than  allowed  as  law;  that  the  necessity  of  order  and  discipline  is  the  only  thing 
wnich  can  countenance  it;  and  therefore  tt  ought  not  fj  be  permitted  in  time  of  poaco,  when  ' 
the  King's  courts  are  open  for  all  persons  to  receive  justice  according  to  the  laws  of  lb© 
land;  and  if  a  court  martial  put  a  man  to  death  in  time  of  peace,  the  officers  are  guilty  of 
narder;  see  H.  P.  C.  46.     From  the  time  that  the  court  of  chivalry  was  abridged  of  its 
criminal  jurisdiction  by  the  suppression  of  the  post  of  high  constable,  until  the  Revolution, 
there  appears  to  have  been  no  regular  established  court  for  the  administration  of  martial  ^    ' 

law;  for,  although  tho  court  of  chivalry  still  continued  to  be  hold  from  time  to  time  by  the 
Earl  Marshal,  its  authority  only  extended  to  o'vil  matters;  and,  notwithstanding  desertion 
was,  by  stats.  2  and  3  E.  6.  c.  2.  made  felony  without  benefit  «f  clergy,  and  other  military 
erimes  were  made  punishable  by  fines,  imprisonment,  &c;  and  by  stat.  80  Eliz.  c.  17,  idle 
and  wandering  soldiers  and  mariners  were  to  be  reputed  as  felons,  and  to  suffer,  as  in  cases 
•f  felony,  without  benefit  of  clergy  (with  some  exceptions);  and  the  juntices  of  assizes  and 
gaol  delivery  were  to  hear  and  detormine  these  offence.*,  yet  there  are  instances  during  this 
period  of  oilier  courts  being  erected  for  the  administration  of  martial  law,  and  not  only 
mflitary  persons  made  subject  to  it,  buf  many  others  punished  thoreby,  some  entirely  at  the. 
discretion  of  the  crown,  and  others  by  appointment  of  nearly  a  similar  nature,  that  occa? 
aioned  the  enacting  the  petition  of  right,  3  C.  c.  1,  one  chuse  of  which  was,  that  tho  com- 
missions ror  proceeding  by  martial  law  should  be  dissolved  and  annulled,  and  no  commis- 
sion issued  for  the  future.  Courts  martial  cannot  sit  before  eight  in  the  morning,  or  after 
three  in  the  afternoon,  except  in  cases  which  require  an  immediate  example;  the  attendance 
therefore  o/  the  members  do°i  not  exceed  soven  hours  at  a  time;  and  they  am  at  liberty  to 
adjourn  from  day  to  day  till  tl.ey  h.ivo  fully  considered  tho  matter  before  them;  and  when 
they  como  to  give  their  opinions,  thoy  are  not  under  the  necessity  of  being  unanimous,  but 
tho  prisoner  is  condemned  or  acquitted  by  a  majority  of  voices,  except  in  cases  of  death, 
where  nine  out  of  thirteen,  or  two-thirds,  if  tbero  be  more  than  thirteen  proscnt,  must  con* 
cur  in  opinion;  Articles  of  War,  15.  a.  8,  9.  As  to  general  courts  martial,  tho  mutiny  act, 
and  articles  of  war  are  both  very  explicit,  both  as  to  tho  number  they  shall  consist  of,  and 
theraak  of  the  officers  who  are  to  compose  them.  The  crimes  that  are  cognizable  by  a- 
tourt  martial  as  repugnant  to  military  discipline,  are  pointed  out  by  the  mutiny  act  and  arti- 
cles of  war,  which  every  military  man  I*,  or  ought  to  be,  fully  acquainted  with,  and  there- 
fore not  necessary  to  be  recited  here;  and  as  to  other  crimes  which  officers  and  soldiers,  be- 
ing guilty  of,  are  to  be  tried  for  in  the  ordinary  course  of  law,  it  is  needless  to  enter  into  a 
detail  of  tbem. .  By  the  last  article  in  the  code  of  military  laws,  courts  martial  aro  authori- 
sed to  take  cognizance  of  all  crimes  not  capital,  and  all  disorders  and  neglects  which  offi. 
C«rs  and  soldiers  may  bo  guilty  of,  to  the  prejudice  of  good  order  and  military  discipline, 
which  are  not  enumerated  in  the  previous  articles,  and  punish  them  at  thoir  discretion;  Art. 
of  War,  20.  a.  3.  Upon  the  authority  of  this  article  it  has  been  too  much  the  custom  in 
fbe  army  to  try  soldiors  by  courts-martial  for  thefts  and  other  crimes  cognizable  before  the 
the  aoorti  of  law.  But  it  seems  questionable  whether  an  exception  might  not  in  many  such 
asses,  be  made  to  their  jurisdiction;  for  the  mutiny  sets,  and  articles  of  war,  II.  a.  I.  ex- 
pressly direct,  that  any  officer,  or  non-commissioned  officer,  who  shall  be  accused  of  any 
capital  crime,  violence,  or  offence  against  the  person,  estate,  or  property  of  any  of  his  Ma- 
jesty's subjects  punishable  by  the  law  of  the  land,  shall  be  delivered  ovor  to  the  civil  ma- 
gistrate by  the  commanding  officer,  under  ponalty  of  his  being  cashiered  in  case  of  a  refu- 
sal. There  waa  formerly  an  article,  of  late  omitted,  particularly  authorising  courts- martial 
19  take  cognizance  of  aft  soldiers  accused  of  stealing  from  their  comrades.  The  persons 
liable  to  martial  law  are  likewise  enumerated  in  the  act  and  the  articles;  the  latter  mention 
«o!y  officers,  soldiers,  and  persons  serving  with  the  armies  in  the  field.  But  Hale  and  oth- 
•  era  are  of  opinion*  that  aliens,  who  in  a  hostile  manner  invade  the  kingdom,  whethor  the 
Kins  wore  at  war  or  peace,  and  whether  they  came  by  themselves,  or  in  company  with 
English  traitors,  cannot  be  punished  as  traitors,  but  must  be  dealt  with  by  martial  law;  H. 
P.  C.  c  10.  15;  S  Inst.  11.  This,  however,  means  martial  law,  in  the  strict  sense  of  the 
word,  in  which  it  cannot  be  applied  to  proceedings  under  the  mutiny  <tvt,  and  which  kind  of 
martial  law  is  unknown  in  this  kingdom.  The  receiving  pay  as  a  soldier  subjects  the  re- 
ceiver to  military  jurisdiction.  The  crimes  cognizable  oy  a  court-martial  iqay  be  divided 
jpto  felonies  and  misdemeanor*}  or,  mere  properly,  into  capital  offences,  and  offence*  onjy 
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[  589  ]  2.     Stratford's  case.  H.  T.  1801.  E.  B.  1  East,  506. 

Coarta-mar  The  mutineer*  of  the  Bounty  were  tried  by  a  court-martial  at  Portsmouth; 
tjj*1  aJ°h  there  being  no  evidence  against  one  of  the  persons  accused,  it  was  insisted 
tbosame  on  l^e  Part  °^  anotner  °f  them,  that  he  had  a  right  to  examine  the  first  on  his 
principle*  behalf.  The  Court,  however,  by  the  advice  of  the  Judge  Advocate,  refused 
and  rales  tf  to  let  him  be  examined,  saying,  the  practice  of  the  court-martial  had  always 
•videaee as  been  against  it;  and  the  prisoner  was  condemned  to  death;  but  upon  the  sen- 
the  courts  tenee  being  reported  to  the  King,  execution  was  respited  till  the  opinion  of 
jV.**'*  the  judges  was  taken,  who  all  reported  against  the  legality  of  the  sentence,  oa 
cpodintf,  tne  ground  of  the  rejection  of  legal  evidence;  and  the  party  was  afterwards 
ware  not     discharged. 

[  590  |  3.     Rex  v.  Suddis.  H.  T.  1801.  K.  B.  1  East,  306. 

otherwise        By  the  mutiny  act  the  King  may  make  articles  of  war  and  constitute  courts- 
ragalated    martial,  with  power  to  try  and  punish,  as  well  in  Great  Britain  as  in  Gibral- 
*>/*&•  ■***••  tar>  jtC      fy  a  subsequent  clause,  no  soldier  shall  by  such  articles  of  war  be 
accordance  subjected  to  the  punishment  of  death  or  the  loss  of  limbs,  within  Great  Brit" 
thereunto.   *in,  &c.  (omitting  Gibraltar)  for  any  crime  not  expressed  to  be  so  punishable 
Bat  courts-  by  the  act.     Then  by  the  articles  of  war,  persons  found  guilty  by  a  court- 
martial  in    martial,  at  Gibraltar,  of  theft,  robbery,  &c,  or  having  used  violence,  or  conv- 
G>hrator     mitted  any  offence  against  the  persons  or  property  of  others,  shall  suffer 
.oT  cos  be    death,  or  such  other  punishment  according  to  the  nature  and  degree  of  the 
f o*nd  the     offence  as  by  the  sentence  of  such  court-martial  shall  be  awarded.    Held  that, 
seas,  where  the  courts-martial  ha\e  a  discretionary  power  by  such  words,  and  are  not  re- 

[  591  ]  stricted  to  pass  such  sentence  on  a  delinquent  as  would  be  warranted  by  toe 
ever  there  law  of  England;  but  supposing  they  were,  yet,  that  a  return  to  a  habeas  cor- 
is  no  mil  pU$9  stating  that,  upon  a  certain  charge  against  the  defendant  before  such  a 
iodieatare,  court  for  certain  offences  alleged  to  have  been  committed  by  him  at  Gibraltar, 
^eratioBary  sucn  proceedings  were  had ;  that  the  court-martial  after  hearing  the  charge 
power  in  and  the  defence,  found  the  defendant  guilty  of  receiving  certain  goods  named, 
the  trial  from  the  ware-house  of  W.,  at  G.,  knowing  them  to  be  stolen,  in  breach  of  the 
and  punish  articles  of  war;  whereupon,  they  sentenced  him  for  transportation  for  four- 
*?***  of  af  teen  years,  is  good;  for  such  a  sentence  would  be  warranted  here  by  the 

therefore     ■***• 4  ^eo#  lm  c*  * ,#  '^tne  principal  were  connoted  of  the  felony,  and  the  re> 
4J10Y  ar#     ceiver  were  indicted  as  accessary  after  the  fact. 

pot  boaitd    criminal,  and  not  capital;  and  if  on  tho  evidenco  a  prisoner  does  not  appear  guilty  of  a 
to  proceed  crimo  of  equal  nature  to  that  set  forth  in  tho  chargo,  the  court  mny  find  him  guilty  in  a  less 
according    degree,  but  thoy  cannot  declare  him  guilty  of  a  mutiny,  or  any  other  distinct  crime  or  of* 
lo  the  nrani  fence,  unless  it  be  likewise  in  the  charge  given  against  him  before  the  trial  commences, 
xipal  law     By  slat.  37  Geo.  3.  c.  140.  his  Majesty  is  enabled  more  easily  and  effectually  to  grant  con- 
lf  England,  di'tional  pardons  to  persons  under  sentence  by  naval  court  martial,  and  to  regulate  impris- 
onment under  such  sentences;  viz.  By  sect.  1:  If  his  Majesty  shall  extend  bis  mercy  to 
persons  liable  to  death  by  the  sentence  of  a  naval  con rt  martial,  a  justice  of  the  King's 
Bench,  &c,  may  on  notification  from  the  Sacretary  of  State,  allow  the  benefit  of  such  con- 
ditional pardon  as  if  it  had  passed  under  the  great  seal,  and  shall  make  orders  accordingly. 
The  justice  or  baron  allowing  the  pardon  shall  direct  the  notification,  and  order  it  to  be  fil- 
ed with  the  clerk  of  the  crown  of  tho  Court  of  King's  Bench.      Sect.  8:  Like  provisions 


for  illegal  proceedings  for  the  Court  of  King's  Bench,  being  tho  supreme  court  of  common 
law,  hath  not  only  power  to  reverse  erroneous  judgments  given  by  inferior  courts,  bat  also 
to  punish  all  inferior  magistrates,  and  all  officers  of  justice,  for  all  wilful  and  corrupt  abuses 
of  authority  against  the  known,  obvious,  and  common  principles  of  justice;  8 -Hawk.  P, 
C.  o.  3.  and  JO;  c.  27.  sect.  2*2.  The  mutiny  act  directs,  that  every  action  against  any  mem- 
ber or  minister  of  a  court-martial,  in  respect  to  any  sentence,  shall  be  brought  in  somo  ol 
•the  courts  of  record  at  Westminster,  &c:  sect  63.  And  ther,e  have  been  many  instances 
of  actions  of  this  nature  in  Westminster-hall.  An  officer  on  a  court-martial,  however,  ts 
not  liable  to  be  punishod  for  mere  mistakes,  which  an  honest  well-meaning  man  may  inno- 
cently fall  into.  And  if  the  plaintiff  or  prosecutor  becomes  nonsuited,  or  the  defendant  baa 
a  verdict,  be  shall  recover  treble  costs;  Mutiny  act,  sect.  62.  There  is-qfeo  another  tribu- 
nal before  which  the  proceedings  of  courts-martial  are  liable  to  censure  at  least,  namely,  the 
House  of  Commons.  For  further  particular*,  see  A  dye's  Treatise  on  Courts-martial:  ae*) 
JTArthur  on  Courts-martial,  Z4  Edit.  1805. 
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WBascuUtu  Grtirter* 

JWaStetS  Httl  CLaptShtS  Of  ShfpS.  See  post,  tit.  Ships  and 
Shipping. 

JWaSttt  Of  tyt  »OllS.     See  Rolls,  Master  of. 

JWaSter  8ttK  Settaaitt  t  See  ante,  tits.  Apprentice;  Carrier;  Li- 
bel;  post,  tits.  Parent  and  Child;  Principal  and  Agent;  Seduction;  Sheriff; 
Ships  and  Shipping. 

I.  RELATIVE  SITUATION  OF  MASTER  AND  SERVANT, 
HOW  CREATED. 

(A)  By  simple  or  implied  contract,  p.  592. 

(B)  By  deed,  p.  592. 

U.  CONSEQUENCE    OF   RELATIVE   SITUATION  OF   MAS- 
TER AND  SERVANT  BEING  CREATED. 

(A)  Rights  of  master  against  servant. 

(a)  In  civil  cases,  p.  593.     (6)  In  criminal  cases,  p.  593. 

(B)  Rights  of  master  against  third  persons.  [  592*  J. 
(a)  For  injuries  to  a  servant,  p.  593.      (6)  For  enticing  away  a  servant,  p. 

594. 

(C)  Liability  of  master  to  third  persons. 

(a)  For  contracts  made  by  servant,  p.  597.  (b)  For  torts  committed  by 
servant,  601.     (c)  For  criminal  acts  by  servant,  p.  605. 

(D)  Rights  of  servant  against  his  master. 

(a)  To.  recover  wages  or  compensation  for  services,  p  605.     (6)  To  havo 
a  character,  p.  606.    (c)  To  medical  attendance,  p.  607.    (d)  To  enjoy  fruits 
of  his  or  industry  benefit  of  his  inventions,  p.  €03.     (e  )To  solicit  his  master V 
customers  for  business,  &c,  p.  608. 

(E)  against  third  persons,  p.  608. 

(F)  Liabilities  of,  p.  608. 

III.  TERMINATION  OF  RELATIVE*  SITUATION  OF  MASTER 
AND  SERVANT. 

(A)  By  effluxion  of  time,  p.  611. 

(B)  By  notice,  or  warning,  or  misconduct,  p.  611. 

IV.  JURISDICTION  OF  JUSTICES  OVER  SERVANTS;  p.  662. 

— ** — 

L  RELATIVE    SITUATION   OF   MASTER  AND    SERVANT,. 

HOW  CREATED. 

(Af)    By   SIMPLE   OR   IMPLfED   CONTRACT.^ 
(B)    Bf   D£ED.§ 

II.     CONSEQUENCE  7)F    RELATIVE    SITUATION    OF  MAS-  1  69S  T 
TER  AND  SERVANT  BEING  CREATED.  ■■"TI? 

(A)  Rights  of  master  against  uis  servant.  port  an  ae 

/  (a)    In  civil  cases,  tioo  on  the" 

1.     Husset  v.  Pusy.  M.  T.  1665.  K.  B.  1  Sid.  298.  case  a 

Per  Cur.     A  master  can  have  an  action  on  tHe  case  against  the  servant,  gwwt  bj" 
*  In  general  the  use  of  (he  masculine   gender  in  contract*   includes  the   feminine,  the  j0:m  anT 
word  men  extending  to  women  also  ;  see  Brooks,  tit.Exposita  des  Termes;  see  stat  9 'j^jn^eon 

Geo#  4'  trarv  to  hir 

1  There  are  three  sorts  of  servants  recognized' by  the  laws  of  England;  1st.  Menials,  or  ,  .*       M(, 

each  as  live  within  tlio  household  of  the   master.     9ndly.    Labourers  who  are  only  hired  Tnoj# 

by  the  day,  week,  or  year,  and  do  not   live  with  the  family  of  their  employer.     Srdly. 

Apprentices,  whose  services  are  regulated  by  deed  of  indenture. 

X  The  relation  between  master  and  servant  arises  from  the  contrac*  of  hiring;  and  of 
course  where  there  is  no  agreement  to  that  effect,  the  relation  of  master  and  servant  dees 
not  subsist.  No  implication  con  be  raised  in  favour  of  a  slave  that  he  was  hired  for  wa- 
ges on  hie  arrival  ki  this  country,  see  Alfred  v.  Fitzjames,  8  Eap.  8.  abridged,  post, 

§  Master  and  servant  may  covenant  with  each  other  by  deed,  as  well  as  through  the  in- 
tervention of  any*  other  instrument.-  In  White  v.  Cayler,  abridged  ante,  vol.  iv.  p.  60.  it 
was  bo!den>  that  if  a  feme cevcrt,  without  any  authority  from  her  husband,  contract  with 
a  servant  by  deeoT,  the  servant  having  performed  the  service  stipulated,  may  maintain  as- 
$ump$it  against  the  husband. 
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for  doings  any  thing  to  his  damage  which  the  law  prohibits;  or  which  is  a  bread* 
Bet  if  the    of  trust, 
servant  of  o      Savage  v.  Walthew.  T.  T.  1707.  K.  B.   11  Mod.  135.   8.  P.  Nickso* 

2£SiSlj*  v'  Brohan-  M-  T-  17i2-  K  B-  10  u. **  1- 

lose  goods       ^n  nn  action  on  the  case  by  a  carrier  against  his  servant  for  losing  goods, 

entrusted  to  $c.     The  exception  taken  was,  that  this  action  lies  not,  except  it  appear  that 

his  muter  the  carrier  had  received  damage  by  being  sued;  for  this  action  lies  only  in  re- 

to  carry,     spect  of  the  damage  the  master  sustained.     It  was  further  objected  that,  if 

cannot*1"         act»on  lies,  the  defendant  might  be  twice  charged,  i.  e.  by  the  master  and 

maintain     °y tne  owner.     Holt,  C.  J.  It  is  not  so,  unless  there  be  an  actual  conversion; 

an  action  a  for  the  owner  of  the  goods  has  an  action  against  the  servant  only  in  case  of  a 

Jjainet  him  conversion.  And  the  master  has  a  special  property  in  the  goods,  and  may 
or  the  val  maintain  trover;  and  the  master  is  liable  to  the  owner,  by  reason  he  was  in- 
A*  '  d"  t  truste(*  by  him.  Besides,  there  ought  to  be  a  negligence  shown  in  the  ser- 
mon t  a  vant  to  roftko  him  liable  to  this  action;  for  this  amounts  only  to  a  bailment  of 
gainst  a  ser  goods,  where,  if  thieres  break  in  and  steal  them  he  shall  not  answer  it, 
v«nt  ft  (b)  In  criminal  case*.     See  ante,  tit.  Embezzlement;  Larceny. 

absenting  REG.  v.  Daniel.  T.  T.  1704.  K.  B  6  Mod.  182. 

himself  On  an  indictment  against  an  apprentice  for  absenting  himself,  Powis,  J., 

master"      8a"*> l{  ougnt  to  appear  how  long  the  absence  or  departure  continued;  for  here, 
service       f°r  ought  that  appears,  it  might  be  but  for  half  an  hour, 
moat  state  (B)  Rights  of  master  against  third  persons, 

how  long  (a)  F<n*  injuries  to  the  rtrvant. 

the  absence  1#     Taylor  v.  Neri.  T.  T.  1795.  N.  P.  1  Esp.  386.  S.  P.  Roisiab  r.  3am- 

Trewss  K,NS-  K  T"    ,818'  N'  P-  Ho,t*  460' 

lies  by  a         Trespass.     The  declaration  stated  that,  the  plaintiff  being  the  manager  of 

master  for  an  Opera- House,  had  engaged  one  B.,  as  a  public  singer,  duringthe  season, 
the  battery  at  a  salary;  that  the  defendant  had  assaulted  and  beat  the  said  B.:  per  quod 
of  bis  ser  lnc  piaintiff  lost  his  service  as  a  public  performer.  On  the  circumstances  of 
V^h\hi  *n's  caso  Deme*  opened,  Eyre,  C.  J.,  expressed  a  doubt  whether  the  action 
lost  his  ser  was  maintainable  or  not.  His  lordship  said,  that  he  did  not  think  the  Court 
▼ice;  had  ever  gone  further  than  the  case  of  a  menial  servant;  for  that,  if  a  daugh- 

[  594  ]  ter  hnd  led  the  service  of  her  father,  no  action  per  quod  ser v&um  amioii  would 
Or,  be  may  He  for  debauching  her. 
jos-ify anas  o%    Tickell  r.  Read.  E.  T.  1772.  K.  B.  Loffl.  215. 

sank  in  pre     jt  wag  resoive(j  that  a  master  may  justify  an  assault  in  preventing  bis  ser- 

senting  his         .  -        .    .       .      .  j  j        j  r  -© 

servant        vant  trom  Deing  beaten. 

from  being  3.     Savill  v.  Rirbt.  H.  T.  1760.  K.  B.  10  Mod.  386. 

beaten.  Per  Cur.     It  is  common  in  temporal  courts,  in  case  of  the  battery  of  aeer- 

Both  mat    vant'  *°r  din*"er€nt  actions  to  be  brought  for  the  same  battery;  the  one  by  tbo 

ter  andier  master,  the  other  by  the  servant;  and  damages  to  be  recovered  by  both;  and 

▼ant  may    the  recovery  in  the  one,  cannot  be  pleaded  in  bar  of  the  other. 

bring  actions  for  the  battery  of  the  latter  and  a  recovery  in  one  anion  cannot  be  pleaded  in  bar  of  Use 

other.* 

n  .     n   m  4.     Duel  v.  Harding.  T.  T.  1723.  K.  B.  1  Stra.  595;  S.  C.  Gilb.  Ev.  ** 

tioTfor  bat  S.  P.  Lewis  v,  Fogg.  M.  T.  1732.  K.  B.  2  Stra.  944. 

tery  of  a  ser     In  an  action  by  a  master  against  defendant  for  beating  his  servant,  per  qmod 

▼ant.  the    servitium  amisit,  the  Court  allowed  the  servant  to  be  a  witness. 

gist  of  the        (0)  For  enticing  away  aservani.j   See  crn/e,  tit.  Apprentice,  vol.  ii.  p.  32. 

theTos/of  L     Blake  v'  La*ton-  E«  T-  l795-  K-  *■  6  T-  R-  Wl- 

service  the      Action  for  continuing  to  employ  the  servant  of  another  after  notice.     It  ap- 

servant       peared  that  H.,  who  was  retained  by  the  plaintiff  to  work  by  the  piece,  left 

may  be  a    the  plaintiff's  service  on  a  dispute  between  them,  the  plaintiff  having  beaten 

witness,      him;  that  at  the  time  of  his  departure  he  had  some  work  in  hand;  that  he  then 

h*  "*™  *  Bat  the  muter  cannot  sustain  an  action  for  beating  his  servant  to  death,  for  by  the 
??*  e  .  *  battery  being  converted  into  felony,  the  civil  remedy  is  merged;  Higgins  v.  Boteber,  Y'elvv 
Jies  against  S9)  90|  x  Brown|#  205;  Noy.   18;  T.  Raym.  259. 

t  An  action  in  the  caso  may  be  maintained  by  a  master  against  any  person  who  entieea 
away  his  servant  from  his  ser v-ice;  Locan  v.  Daniel,  6  Mod.  182;  abridged  ante*  vel.  IV 
p.  88. 
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Applied  for  work  to  tbe  defendant,  who  was  a  currier,  and  who  employed  him,  «  pcnon 
not  knowing  of  his  engagement   with  the  plaintiff;  but  that  in  the  course  of  awn*°  COBli«* 
few  days  afterwards  the  defendant,  having  been  apprised  by  the  plaintiff  that  ?]|JTt0^w!!l, 
H.  was  his  servant,  and  had  left  his  work  unfinished,  and  being  threatened  servant  of 
with  an  action  in  case  he  continued  to  employ  H.,  he  requested  the  servant  to  another  af 
return  to  his  former  master  and  finish  his  work,  this  H.  refused,  and  the  de-ter  notice, 
fendant  continued  him  in  his  service.  though  the 

Per  Cur.     An  action  will  lie  for  receiving  or  continuing  to  employ  the  ser-  j^T8"^*™ 
▼ant  of  another  after  notice,  without  enticing  him  away.     Here  no  fault  could    r  Q^g  -x 
be  imputed  to  the  defendant  for  taking  H.  into  his  service  in  the  first  instance,  c,jreine§eV 
because  then  he  had  no  notice  of'H.'s  prior  engagement  with  the  plaintiff,  Vant  to 
but  as  soon  as  he  nad  notice  of  that  fact,  he  ought  to  have  discharged  him.  A  leave  hij 
person  who  contracts  with  another  to  do  certain  work  for  him  is  the  servant  of  master,  or 
that  other  till  the  work  is-  finished,  and  no  other  person  can  employ  such  ser-  j"10W  w.ne!l 
▼ant  to  the  prejudice  of  the  first  master;  the  very  act  of  giving  him  ©mPJoy-e3  Jim  that 
ment  is  affording  him  the  means  of  keeping  out  of  his  former  service. — Rule  j^  wat  the 
refused.  servant  of 

2.     Guktbr  v.  Astor.  M.  T.  1819.  K.  B.  4  Moore,  12.  another,' 

Case  brought  by  the  plaintiff,  a  maker  of  pianofortes,  against  the  defend-  |n  racn  att 
ants,  for  having  enticed  away  his  workmen  from  his  manufactory  to  go  into  action  the 
their  service.     The  declaration  charged  the  defendants'  conspiring  together  damages 
to  entice  away  his  servants.     It  was  proved,  that  one  of  the  defendants  had  ■honld  be 
invited  the  plaintiff's  servants  to  dinner,  where  he  proposed  taking  them  from  "timatea 
the  plaintiff  at  advanced  wages,  and  induced  them  to  sign  an  agreement  to  t03<the  real 
that  effect;  that  the  servants  were  not  hired  by  the  plaintiff  for  a  limited  or  j0ai  where 
constant  period,  but  worked  by  the  peace,  and  that  they  were  afterwards  em-  the  servant 
ployed  by  the  defendants.     It  was  also  proved,  that  the  plaintiff  realised  *!*■  been  en 
about  800/.  per  annum  by  the  sale  of  his  instruments.  liced  *?*£ 

Dallas,  C.  J.,  was  of  opinion,  that  the  plaintiff  had  fully  made  out  his  case,  p8rj0(j  0f 
and  left  it  to  the  jury  to  ascertain  what  damages  he  had  sustained  by  the  mis-  tne  year, 
conduct  of  the  defendants,  and  they  found  a  verdict  for  him  for  1600/.  fcc. 

Per  Cur.  The  misconduct  of  tbe  defendants  in  this  case  appears  to  have 
been  most  gross;  it  has  been  said,  that  the  plaintiff  only  sustained  damago  for 
the  value  of  half  a  day's  labour  of  his  workmen  when  they  visited  the  defend- 
ants; but  it  is  not  for  the  Court  to  ascertain  t  he  precise  damages  he  is  entitled5 
to,  as  that  was  most  properly  left  to  the  jury. 

3.     Bird  v.  Randall.  T.  T.  1794.  K.  B.  3  Barr.   1345;  S.  P.  1  Bl.  Rep. 

387. 

This  was  an  action  for  seducing  a  servant  who  had  paid  the  penalty  stipu-  Bat  a  mas 
fated  in  the  contract  previous  to  leaving.     It  was  argued,  that  if  this  action  ter  cannot 
would  lie,  actions  would  lie  for  seduction  during  the  whole  time  originally  J1^?1*'*^ 
apecified  ia  the  articles,  yet  nobody  can  be  now  guilty  of  seduction,  as  the  ser-  §ednchw 
vice  is  now  at  an  end.     The  cases  in  Cro.  Eliz.  237;  Hutt.  99;  Cock  and  bit  servant 
Turner,  Hob.  66.  were  cited.     Lord  Mansfield,  C.  J.     There  are  two  ques- after  the 
tions  in  this  case;  1st.  Whether,  in  case  the  100/.  had  been  actually  paid  toier*ant  DM 
tbe  plaintiff  before  the  commencement  of  this  action,  he  would  then  have  Jj"   ^JJJj,- 
maintained  it;  2ndlv.  Whether  the  payment  of  it,  after  the  commencement g»jJ5iaUd 
of  this  action,  and  before  the  trial,  make  any  and  what  difference?     In  re-Djhisartr 
apect  of  the  first,  we  must  consider  the  true  construction  of  all  articles  guard-  cles  for 
ed  with  a  penalty;  upon  these  there  are  two  remedies  to  be  pursued  at  the  op-  leaving 
Hon  of  the  party  injured;  he  may  as  often  as  the  articles  are  broken;  have  'a~hrl%aft  -1 
tics  quotus  an  equitable  relief  upon  the  footing  of  the  articles  themselves;  for   L  J 

a  partial  breach  of  contract,  if  the  servant  absents  himself  for  a  week  or  1 
month,  the  master  may  recover  a  proportionable  satisfaction  in  damages;  but 
f here  is  besides  another  remedy  given  in  terrorem,  by  way  of  punishment,  to 
repair  the  value  of  the  injury  done,  that  is  called  a  penalty,  and  given  as  a  sa~ 

*  Bat  the  matter  may,  if  hechooROi  wave  his  action  for  the  tort;  ante,  vol.  2.  p.  81. 
and  bring  an  indebitatus  assumpsit  for  work  and  labour  performed  by  his  servant  ngainet 
the  persons  who  tortiooslv  employed  him. 

VOL.  XII.  #$     ' 
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(isfactioD  to  the  party  who  will  rigorously  insist  upon  it,  unless  equity  infer 
feres  to  relieve  against  I  he  penalty;  and  when  equity  considers  it  only  a  secu- 
rity to  enforce  the  performance  of  the  thing,  it  will  relieve  against  it;  when, 
as  a  rigorous  punishment,  it  will  not  then  interpose;  but  when  a  man  once 
takes  the  penalty,  he  totally  discharges  the  other  party  from  any  future  obliga- 
tion, and  has  recovered  all  he  can  ever  claim  under  articles.     The  articles  are 
gone  and  absolutely  determined;  in  the  present  case,  the  master  has  elected 
the  penalty,  the  servant  cannot  return  again,  and  therefore,  there  is  a  total 
end  of  the  articles  as  between  the  master  and  servant.     As  to  the  seduction, 
a  bare  solicitation  to  leave  the  master  is  doubtless  no  cause  of  action.     It  is 
the  actual  injury  sustained  that  grounds  the  suit;  for  the  servant  may  be  una- 
ble to  pay  the  damages,  and,  therefore,  the  law  subjects  the  seducer;  but 
here  there  is  no  injury  remaining;  the  whole  is  done  away  by  the  exaction  of 
the  penalty ;  otherwise,  it  would  be  adding  to  the  penalty  beyond  the  agree- 
ment of  the  parties* 

4.  Niciiol  v.  Martyn.  E.  T.  1799.  N.  P.  2Esp.  734. 
fior,  for  in  Case  against  the  defendant  for  seducing  the  plaintiff's  customers.  The 
ducing  a  plaintiffs  were  wholesale  ironmongers,  who  carried  on  a  very  extensive  bust- 
?rTtlh-l°  ne8S*  '^ne  defendant  had  been  employed  by  them  as  their  rider  or  traveller, 
mufer*1*  *°  Set  or<*er9  'n  tne  course  of  their  business;  and  the  foundation  of  the  action 
service  at  wa8>  tnat  tne  defendant,  who,  at  the  time  of.  bringing  the  action^  was  in  the 
the  expire  same  line  of  business  with  the  plaintiffs,  had,  during  the  time  that  he  was  in  their 
tlon  of  the  employment,  endeavoured  to  seduce  the  several  country  shopkeepers*  wbe 
t,m.e/0l[  were  in  the  habit  of  dealing  with  the  plaintiffs,  to  leave  off  dealing  with  them, 
Mr-rant  had  an<* lo  tran8^er  tne'r  business  to  the  defendant.  To  prove  the  plaintiff's  case, 
hired  him  *ney  called  some  of  those  country  shopkeepers;  their  evidence  proved  thai 
self,  ahho*  the  defendant,  on  his  last  coming  to  their  shops,  as  rider  to  the  plaintiffs,  and 
the  servant  on  their  business,  had  told  them  that  he  was  himself  going  into  the  same  bust- 
bad  no  in    ness  as  the  plaintiffs  after  Christmas,  and  would  then  be  obliged  to  them  /bran 

thTtTme^of  order  on  nia  own  account-     ^°rd  Kenyon,  C.  J.    The  conduct  of  the  de- 
quittin*  his  fen^anl  m  this  case  may  perhaps  be  accounted  not  handsome;  but  I  cannot 
masters      Bay  that  it  is  contrary  to  law.     The  relation  in  which  he  stood  to  the  plaintiffs, 
service.*     as  their  servant,  imposed  on  him  a  duty  which  is  called  of  imperfect  obltga- 
[  597  ]  tion ;  but  not  such  as  can  enable  the  plaintiffs  to  maintain  an  action.     A  ser- 
vant, while  engaged  in  the  service  of  his  master,  has  no  right  to  do  any  act 
which  may  injure  his  trade,  or  undermine  his  business;  but  every  one  has  a 
right,  if  he   can,  to  better  his  situation  in  the  world;  and  if  he  does  it  by 
means  not  contrary  to  low,  though  the  master  may  be  eventually  injured,  it  in 
damnum  aba.  injtiria.     There  is  nothing  morally  bad,  or  very  improper,  in  one 
who  has  it  in  contemplation  at  a  future  period  to  set  up  for  himself,  to  endea- 
vour to  conciliate  the  regard  of  his  master's  customers,  and  to  recommend 
himself  to  them,  so  as  to  procure  some  business  from  them  as  well  as  others. 
In  the  present  case,  the  defendant  did  not  solicit  the  present  orders  of  the 
customers,  on  the  contrary,  he  took  for  the  plaintiffs  all  those  he  could  ob- 
tain; his  request  of  business  for  himself  was  prospective,  and  for  a  time  when 
the  relation  of  master  and  servant,  between  him  and  the  plaintiffs,  would  be  at 
an  end. 

5.     Smith  v.  Gould.  E.  T.  1706.  K.  B.  2  Ld.  Raym.   1274.  S.  P.  Cham- 
berlain v.  Harvey.  H.  T.  1695  K.  B.  1  Id.  146. 

Nor  can  tro     Jn  an  ac(ion  0f  trover  for  a  negro,  the  Court  unanimously  said  that  the  ae- 

ver  be  sop  B     '  .     . 

ported  for        *  As  the  rale   applicable   to  enticing  customers  in  founded  upon  the  same  principles  as 

taking  a       those  which  govern  emicing  away  servants,    it  is  presumed  that  the   margin   is  authorised 

way  a  ne     by  tho  cases.  Where  negroes,  in  a  state  of  slavery  in  a  colony  of  Spain,  eaaped  from  their 

gro servant,  master's  plantation,  and  took  refuge  and  were  received  on   board  a  British  vewel  of  war 

whilstshe  was  stationed  at  an  island  captured  by  his  Majesty's  arms  from  the  United  Slates 

in  t>mo  of  war;  and  after  notice  given  to  the  officers  commanding  on  the  station,  that  they 

were  run-away  slaves,  the  officers  curried   them  to,  and   left   them  at,  a   British   colony. 

Held,  that  case  would  not  lie  in  this  country  against  the  officers  for  harbouring  and  detaining 

each  negroes,  even  though  by  the  lex  loci  whence  they  escaped  slavery  was  permitted-} 

Forbes  v.  Cockburo,  2  B.  &  C.  448;  see  3  D.  &  It.  €79. 


MASTER  AND  SERVANT.— Liability  of  Mailer,  41* 

tion  did  not  lie  for  a  negro,  no  more  than  for  any  other  man:  for  the  common 
law  takes  no  notice  of  negroes  being  different  from  other  men.  By  the  com- 
mon law  no  man  has  a  property  in  Another;  but  in  special  cases,  as  in  a  vil- 
lain, and  even  in  him  not  to  kill  him;  so  in  captives  taken  in  war,  but  the  taker 
cannot  kill  them,  but  may  sell  them  to  ransom  them;  there  is  no  such  thing  as 
a  slave  by  the  law  of  England.  And  if  a  man's  servant  is  taken  from  him, 
the  master  cannot  maintain  an  action  for  taking  him,  unless  it  is  laid  per  quod 
servilum  amisit.  If  A.  takes  B.,  a  Frenchman,  captive  in  war,  A.  cannot 
maintain  an  action  quart  cepit  B.  caplirum  snum  Gallxcum . 

(C)  Liability  of  master  to  third  persons. 

(a)  For  contracts  made  by  servant. 

1.     Ward  v.  Evans,  H.  T.  1703.  K.  B.  2  Salk.  442;  S.  C.    Holt,   120. 

460.  463. 

W.  sent  his  servant  to  receive  a  note  of  50/.  of  B.,  who  went  with  him  to  A  contract 
S.  E.'s  shop,  who  indorsed  ofT  50/.  from  a  note  B.  had  upon  him,  and  gave  mt<le  bJ  * 
W.'s  servant  a  note  of  50/.  upon  one  W.,  a  goldsmith,  to  whom  the  notes  were  ^     ^n 
carried  the  next  day  by  W.'s  servant.  W.  refused  to  pay;  and  that  day  broke;  aa  express, 
upon  this,  the  note  was  sent  back  to  S.  E.,  who  refused  payment,  whereupon 
the  action  was  brought.  Per  Cur.  It  was  held:  1st.  That  this  was  money  re- 
ceived by  S.  E. ;  2ndly .  That  the  act  of  a  servant  shall  not  bind  the  master, 
unless  he  acts  by  the  authority  of  his  master;  and,  therefore,  if  a  master  sends 
kin  servant  to  receive  money,  and  the  servant,  instead  of  money,  takes  a  bill, 
and  his  master,  as  soon  as  told  thereof,  disagrees,  he  is  not  bound  by  this  pay- 
ment; but  any  acquiescence  will  be  proof  of  the  master's  consent,  and  that 
will  make  the  act  of  the  servant  the  act  of  the  master. 

2.     NicKsotf  v.  Brohm.  M.  T.  1712.  K.  B.  10  Mod,  1 10.  [  598  ] 

A  master  sent  his  servant,  who  was  used  to  transact  affairs  of  that  nature  Or  implied 
for  him,  on  Saturday  morning,  with  a  note,  drawn  upon  A.,  with  orders  to  get  authority  of 
from  A.  either  bank  bills  or  money,  and  turn  them  into  exchequer  notes;  but™  ™*JJ£r 
Che  servant  having  other  business  of  his  master's  upon  his  hands,  to  save  him-  *a  fhe  jt* 
self  time  and  trouble,  A.  went  to  B.  and  prevailed  with  him  to  give  him  a  bank  tcr# 
bill  for  the  note  on  A.;  and  then,  in  pursuance  of  his  master's  orders'  invest- 
ed it  in  the  exchequer  notes,  which  he  brought  to  his  master,  not  letting  him 
know  but  that  he  had  gone  to  A. ;  A.  failed  on  the  Monday  following.     The 
question  was  upon  whom  this  loss  should  light,  on  B.  or  the  master. 

Parker,  C.  J.,  who  tried  the  cause,  was  first  of  opinion  that  it  should  fall 
Upon  B.,  because,  the  servant  acted  directly  contrary  to  his  master's  orders, 
and  B.,  by  furnishing  the  servant  with  a   bank  bill,  did  the  master  no  service  Hence,  a 
at  all;  for  if  he  had  not  done  it,  the  servant  must,  in  obedience  to  his  master's  promi»ory 
orders,  have  gone  and  received  himself  the  money  from  A.;  and  cited  the ™£a°[*  UI 
case  of  Ward  v.  Evans,  ante.  p.  597,  where  it  was  resolved  that,  where  a  Ber"  render  the 
vant,  sent  to  receive  money,  takes  a  bill  in  lieu  of  it,  the  master  is  not  bound  by  maater  i^ 
the  act  of  the  servant,  unless  he  is  authorised.  ble  if  the 

3.     Bolton  v.  Hillbnden.  E.  T.  1696.  K.  B.   1  Ld.  Raym.  224;  S.  P.  proceed! 

Holt,  460.  642.  £empo«ei* 

The  defendant,  being  a  merchant,  his  apprentice  delivered  a  note  to  the  §ionpof  lhe 

plaintiff,  obliging  his  master  to  pay    100/.  to  the  plaintiff;  upon  his  noteas-,aUer 

Bumpsit  was  brought  against  the  defendant;  and  upon  evidence  at  the  trial,  the  go,  if  a  §er 

plaintiff  proved  this  note  to  be  the  writing  of  his  apprentice.  vant  usual 

The  Court  held  the  master  liable  if  he  received  the  proceeds.  ^!ID?  y 

4.     Anon.  M.  T.  1700.  K.  B.  12  Mod.  564.  «w  JnS#t 

Per  Cur.     If  a  servant,  usually  employed  to  pawn  goods  for  his  master,  or  or  pawn 
to  borrow  money  for  him,  borrow  of  one,  or  pawn  his  master's  goods  with  a^oodf,  do 
party  for  money,  he  may  maintain  debt  against  the  master  thereupon.  it,  debt*  ill 

5.     Hazard  v.  Treadwell.  H.  T.  1741.  K  B.  1  Stra.  506;  S.  C.  Bolton  lie  »£ to* 
y.  Hellenden.  E.  T.  1696.  K.  B.   1  Ld.  Raym.  225;  Holt.  460.  S.  P.  gf  ™£* 
Precious  v.  Abel.  T.  T.  1795.  K.  B.  1  Esp.  550.  lbe'  m9giw 

The  defendant,  who  was  a  considerable  dealer  in  iron,  and  known  to  the  once  pays 
plainttfkas  such,  though  they  have  never  dealt  together  before,  sent  a  water.-  for  good* 
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delivered  to  man  to  the  plaintiff  for  iron,  on  trust,  and  paid  for  it  afterwards.  He  sent  tbtf 
tbeeervant,  game  waterman  a  second  time  with  ready  money,  who  received  the  goods  bat 
roanmor  did  not  Pav  for  lnem-  And  ^e  Chief  Justice  ruled  the  sending  him  upon 
traJt  ^imintru8t  *h*  ^r8t  ^me  an(^  Pay*ng  f°r  tne  goods,  was  giving  him  credit,  so  as  to 
futare  and  charge  the  defendants  upon  the  second  contract. 
recover  the  6.  Anon.  E.  T.   1689.  K.  B.  1  Show.  95.  S.  P.  Aisiicome  v.  Hundred  or 

•m©ttDt  SXKLHOLME.   Holt,  460. 

fn>llterbe  ^Q  aHumP$xi  f°r  wares  sold,  it  was  held  by  Holt,  C.  J.,  that,  if  a  man  tend 
f*599  |  his  servant,  with  ready  money,  to  buy  meat  or  other  goods,  and  the  servant 
So  where  b^8  UP0Q  credit,  the  master  is  not  chargeable;  but,  if  a  servant  usually  boy 
the  servant  for  the  master  upon  trust,  and  the  servant  buy  some  things  without  the  master's 
usual  I  r  order,  yet,  if  the  master  were  trusted  by  the  trade,  the  master  is  chargeable. 
b»J«  for  7.  Thorold  v.  Smith.  E.  T.  1706.  K.  B.  11  Mod.  71. 

on  Selh  •  The  defendant  bcinS  indebted  to  Sir  E.  T. ,  in  1 00/. ;  Sir  E.  sent  his  servant 
'  to  receive  the  mency.  The  servant  took  defendant's  note,  upon  one  J.,  who 
Or,  if  aeer  thereupon  gave  a  receipt.  J.  broke  within  a* week  after.  The  question  wa*, 
i^1  m™>r  whether  this  was  a  good  payment  to  Sir  E.,  or  whether  the  servant  had  par- 
age ihe  sued  ^'9  &u(hority  in  taking  a  note  instead  of  money,  and  had  a  power  to  give 
cash  trans  e  receipt  to  discharge  the  debt  without  receiving  the  money  r 
actions  of  Holt,  C.  J.  A  bill  is  no  payment;  but  if  a  man  will  give  a  receipt,  he  by 
his  muter  that  accepts  the  bill  as  money  and  payment;  and,  therefore,  upon  the  receipt 
ier»s  check  '*"*  C0S0  turn9#  ^he  Court  agreed  that,  if  a  man  give  a  note  to  another* 
instead  of  uP°n  &  hanker,  and  no  receipt,  it  is  usual  to  have  three  days,  as  a  convenient 
cash  for  a  t'me  to  receive  it;  and  if  the  banker  break  in  that  time,  it  will  be  no 
bill  aod       payment. 

give  a  recent,  and  keep  (he  draft  an  unreasonable  t*me,  and  the  bankers  fail,  the  master  is  bound  by 
ibe  aat  of  the  servant. 

8.  Nixox  v.  Brohon-.  M.  T.  1712.  K.  B.  10  Mod.  1 10. 
And  though     ft  Was  r€solved  by  the  Court  that,  though  a  servant  be  dismissed,  ytt  if 
be'dUmis    not'ce  D0  no*  £>ven>  ana*  he  is  trusted  upon  account  of  the  former  credit  he 
sod,  yet  if  derived  from  his  master,  his  master  will  be  liable;  but  if  proper  notice  be 
notice  be    given,  he  is  not  responsible, 
not  given,  9.  Gratland  v.  Freeman.  H.  T.  1799.  N.  P.  3  Esp.  85. 


end  ™*  **  *n  a8SumP^1-  *l  appeared  that  the  defendant  had  dealt  with  the  plaintiff  ob 
trusted  credit,  and  paid  him  several  sums  for  beer.  At  length  the  defendant  gave 
count  of  no^ce  t°  plaintiffs  servant,  who  breught  the  beer,  that  he  would  pay  for  the 
the  former  beer  as  lt  came  in.  The  defence  to  the  present  action  was,  that  the  defendant 
credit  his  had  paid  the  servant.  Lord  Eldon,  C.  J.,  thought  that  the  defendant  was 
master  will  liable,  as  the  change  of  the  usual  mode  of  dealing  had  been  suggested  by  the 
Ad  bl<h  ^c^en^ant  himself;  and  as  he  had  personal  dealings  with  the  master  in  a  par- 
aoUce00  ^cu^ar  mode,  notice  to  the  servant  alone  of  a  change  in  that  mode  would  not 
when  given  De  sufficient;  the  defendant  must  show  that  the  master  himself  had  notice  of  it. 
nawthogir  10.  Ward  v.  Evans.  M.  T.  1703.  K.  B.  2  Salk.  442;  S.  C.  6  Mod.  38;  S. 
en  to  the  C.  2  Ld.  Raym.  928;  S.  C.  Comb.  133.  S.  P.  Hiscoce  v.  Greenwood. 

creditor  E.  T.  1802.  N.  P.  4  Esp.  174.  Nicholson  v.  Brohan.  M.  T.  1712.  10. 

himself,  JVTod.  1 10.  S.  P.  Pearce  v.  Rogers.  T.  T.  1800.  3  Esp.  214.  Stubbing 

hit Tiervent.  v-  IIeR*ty-  Peake,  47.  Maunder  v.  Cowers.  M.  T.  1817.  SStark.  281. 

f  600  I  fr  was  De^  by  the  Court  that,  in  the  absence  of  an  express  or  implied  au- 
Bat  in  the  thority,  the  master  cannot  be  made  responsible  by  the  contract  of  the  servant. 
afeicenceof  Holt,  C.  J.  If  a  master  has  never  entrusted  a  servant  to  charge  him  by 
an.exP'e!l8  signing  of  notes  in  his  master's  name,  yet,  if  the  money  for  which  such  note  js 
or llnDp|led  signed  comes  to  the  use  of  the  master,  or  if  in  this  present  case,  the  servant 
the  master  8ave  lne  nole  to  ra»se  money  to  pay  bills  charged  to  his  master,  which  is  to  the 
cannot  be  bene6t  of  the  master,  such  note  will  bind  the  master,  though  he  never  per- 
aflfected  by  mitted  the  servant  to  sign  such  notes  before;  yet  I  think  he  ought  to  be  bound 
the  con        by  it. 

tract  orhw       *  If  a  horse-Jcalor  sond*  his  servant  to  market  with  a  h  >r.**,  and  desires  him  not  to  wer- 
jervant.       rnnt|  |Mll  \m  doos  lV{irranf,  Uir  master  is  bound:  but  if  another  porson  (not  a  horse-dealer), 

employ*  a  servant  to  snll  his  horuc,  and  du?i:'tM  him  not  tg  tv.irraqt  but  the  servant  dc^ee  so, 

the  master  is  not  l>»  und;  }  Dow.  A\ 
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11.  Rusby  v.  Scarlet.  M.  T.  1803.  N.  P.  5  Esp.  76. 
^The  plaintiff  was  a  corn-chandler-     The  action  was  brought  lo  rovover  the  As,  where 

Eice  of  a  quantity  of  hay  and  a*  raw,  sold  by  the  plaintiff  for  the  use  of  the11?0  mMlar 
foodaai's  horses.     The  plaintiff  proved  the  delivery  of  the  corn,  &c.  at  the  *""  JJ£tt 
defendant's  stables;  but  there  was  no  evidence  of  his  having  ever  received  any  servant  to 
qrders  from  him,  or  that  he  ever  received  from  him  directly  any  payment  or  pay  for  the> 
money  whatever.     The  defence  was,  that  the  defendant  had  given  money  to  goods.* 
his  coachman  to  pay  the  bills,  which  he  bad  embezzled. 

Lord  Ellenborough,  C.  J.  The  general  rule  subjecting  the  principal  to 
the  acts  of  an  agent  is  this,  the  agency  must  be  antecedently  given,  or  be  sub- 
sequently adopted.  There  must,  in  the  latter  case,  be  some  act  of  recogni- 
tion; but  if  I  authorise  a  man  to  obtain  credit  on  my  account,  and  he  gets  the 
foods  on  such  credit,  unless  I  have  paid  him,  I  am  myself  liable;  but  I  go 
irther;  for,  if  the  goods  were  taken  up,  and  the  money  given  afterwards  to 
the  servant  to  pay,  I  am  inclined  to  think  the  master  liable,  if  the  servant  has 
net  paid  over  the  mouey;  for  he  has  given  the  servant  authority  to  take  up 
goods  on  credit. 

12.  Thorold  v.  Smith.  T.  T.  1700.  K.  B.  11  Med.  87,  88. 
It  was  contended,  that  a  receipt  shall  not  be  a  good  discharge,  wttoro  a  ser-  A.  receJpt 
vant  had  not  a  special  authority  to  give  a  receipt.     Suppose  a  servant  give  a  *'"n  ^  * 
receipt,  and  do  not  receive  the  money,  shall  this  bind  the  master?    So,  if  he  no  4*,, 
take  any  collateral  security  as  a  bond.     Powell,  J.     No  modern  practice  will  charge  of  a 
*lter  the  old  law.     The  party  himself  may  give  a  receipt,  but  a  general  re- debt  with 
eewer  cannot  receive  any  thing  else;  bis  own  acquittance  would  stop  him,  but 0Ql  ■pecial 
his  servant's  receipt  will  not.     In  this  case  the  servant  was  scfnt  to  receive  a>r  gAl!/n 
money,  and  it  appears  had  many  times  received  bills  for  his  master,  and  that  J-     }  J 
is  en  authority  to  this  purpose.  0*£l  ^ 

(b)  For  torts  committed  by  the  servant.  wm  |j0  a 

I.  A*o*.  H.  T.  1700.  N.  P.  1  Ld.  Raym.  739.  S.  P.  Baron  v.  Saxdford.  gainst  the 
M.  T.  1670.  K.  B.  2  Salk.  44Q.  S.  P.  Horn  v.  Nichols.  H.  T.  1659.  master  for 
K.  B.  1  Salk.  282.  S.  P.  Middlrton  v.  Fowler.  Holt,  462.  dV^th7  > 

*   The  servants  of  a  carman  run  over  a  boy  in  the  streets,  and  maimed  him  by  t£e  nasi? 
negligence.    An  action  being  brought  against  the  master,  the  plaintiff  re-  genceorna 
covered;  the  Court  saying:  The  servants  of  A.,  with  his  cart,  run  against  ■kilfnlne* 
the  cart  of  A  ,  in  which  there  was  a  pipe  of  wine,  and  overturned  it,  whereby  of  ihe  ser 
the  same  was  spoiled  and  lost.     An  action  was  brought  against  the  master, Yan*  acting 
and  held  good  by  Holt,  C.  J.  HS^JS^ 

2.  Grammbr  v.  Nixon.  M.  T.  1725.  K.  B.  1  Stra.  653.  ploy; 

A  goldsmith's  apprentice  sold  an  bigot  of  gold  and  silver,  upon  a  special  Or  Tread 
warranty  that  it  was  of  the  same  value  per  ounce  with  an  assay  then  shown,  committed 
Upon  the  evidence,  it  appeared  he  had  forged  the  assay,  and  that  the  ingot mnder  *&• 
was  made  out  of  lodger's  plate,  which  he  had  stolen;  and  the  Chief  Justice  ££J?*£  a  * 
held  the  master  was  answerable  in  this  case. 

3.  Mead  v.  Hammond.  M.  T.  1721.  K.  B.  Stra.  505. 
The  plaintiff  according  to  the  common  course  of  dealing,  delivered  to  the  °r  a  wrong 
defendant's  servant  an  ingot  of  gold  to  assay;  and  it  not  being  returned,  he*?1  ow 
brought  trover  against  the  master;  and  the  Chief  Justice  directed  the  jury,0100' 
that  the  delivery  to  the  servant  was  sufficient  to  maintain  an  action  against  the 
master,  on  proving  a  subsequent  demand  and  refusal.     So  the  plaintiff  had 
a  verdict.     See  2  Saund.  476.  n. 

4.  Rex  v.  Walter.  T.  T.  1798.  N.  P.  3  Esp.  21. 
The  prosecutor  clearly  proved  the  defendant  to  be  the  proprietor  of  the  0r  for  a 
paper,  as  well  as  the  falsehood  of  the  paragraph  which  respected  Lord  C.  ijDel. 
The  defendant  gave  in  evidence  that,  though  he  was,  in  fact,  the  proprietor  of 
Jfee  paper,  he  had  nothing  to  do  with  the  conducting  of  it;  that  his  son  was 

Mf  the  ooochmao  of  a  party  go  to  hit  master'*  livery  and  hire  boraes,  wliioh  his  mauler 
ju*o«,  the  roaster  will  be  bound  to  pny  for  the  hire  of  the  bone*;  though  he  hat  agreed  with 
the  coachman  that  he  will  pny  him  a  large  salary  to  provide  horses  ;  aniens   the  lender  of 
ihe  horses  had  some  notice  that  the  coachman  lured  Oiem  on  bit  own  account,  and  99'.  for 
his  master ;  Kernel!  v.  Sampayo,  1C.4P.  ?54. 
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I  603  ^  eoncerned  in  the  conducting  of  the  paper,  without  any  interference  on  hi* 
part,  which  facts  were  proved  by  the  eon  himself.  Lord  Kenyon  said,  he  was 
clearly  of  opinion  that  the  proprietor  of  a  newspaper  was  answerable,  as  well 
civilly  as  criminally,  for  the  acts  of  his  servants  or  agents,  for  misconduct  iff 
the  conducting  of  a  newspaper. 

5.  M'Manus  v.  Crickett.  M.  T.  1800.  K.  B.  1  East,  106.  S.  P.  Bowcmca 

v.  Noidstrom.  E  T.  1809.  C.  P.  1  Taunt.  568. 
Ttot  a  mat  \  servant  of  the  defendant's  wilfuHy  drove  the  defendant's  chariot  against 
*?'  Mi>no^|  the  plaintifl's  chaise.  An  action  of  trespass  being  brought  against  the  defen- 
wilfalaot  dant,  it  appeared  that  the  defendant  was  neither  present  at  the  time  when  the 
of  hie  aar  injury  was  committed,  nor  had  he  in  any  manner  directed  or  assented  to  the 
▼ant;  act  of  his  servant.     The  Court  held,  that  the  action  could  not  he  maintained. 

6.  Croft  v.  Alison.  T.  T.  1821.  K,  B.  4  B.  &  A.  590. 
As  where  The  plaintiffs,  who  were  livery-stable  keepers,  had  hired  the  chariot  for  the 
the  defend  day  of  Messrs.  L.  and  B.,  who  were  coach-makers:  the  plaintiffs  furnished 
lv  and  the  horses,  and  appointed  the  coachman,  and  then  let  it  out  to  an  individual 
ia  the  axe  *°r  tne  ^a/'  ** was  statec^  »n  evidence,  that  the  cause  of  the  accident  arose 
cation  of  frofn  tDe  defendant's  coachman  striking  the  plaintiffs  horses  with  his  whip,  in 
bit  mu  consequence  of  which  they  moved  forward,  and  the  chariot  was  overturned. 
*•**•  orders  At  the  time  when  the  horses  were  struck,  the  two  carriages  were  entangled. 

"ttntiff'a  The  Lord  Chief  Justice>  at  lhe  trial> left  lt  t0  the  jury  to  determine  whether 
Sorites,  and tne  car"a8>ea  na^  become  entangled  from  the  moving  of  the  horses  of  the 
thereby  pro  Plaintiffs,  which,  previously  to  the  accident,  were  standing  still,  and  without  a 
daeed  an  ac  driver;  and  he  directed  them  to  find  for  the  defendant,  in  case  they  though* 
cedent  tho'  so,  and  that  the  whipping  by  the  defendant's  coachman  was  for  the  purpose  of 
had  theaer  extricating  himself  from  that  situation;  but  he  directed  them  to  6nd  for  the 
•track  them  P^a*nl^8> 1D  case  tnev  were  °f  opinion  that  the  entangling  arose  originally  from 
injudiciooi  tne  ^au^  °^  tne  defendant's  coachman.     The  jury  found  a  verdict  for  the 
ly  he  would  plaintiffs.     On  motion  to  set  it  aside,     Per  Cur.     If  a  servant  driving  a  car- 
have  been  riage,  in  order  to  effect  some  purpose  of  his  own,  wantonly  strike  the  horses 
Ji&b'e;        of  another  person,  and  produce  the  accident,  the  master  will  not  be  liable; 
but  if,  in  order  to  perform  his  master's  orders,  he  strikes,  but  injudiciously, 
and  in  order  to  extricate  himself  from  a  difficulty,  that  will  be  negligent  and 
careless  conduct,  for  which  the  master  will  be  liable,  being  an  act  done  in 
pursuance  of  the  servant's  employment.     The  case,  therefore,  has  been  pro- 

r  asm  *  ^y  lcft  t0  tne  WW- — **u,e  refused. 

T  «03  1  7.  Sands  v.  Child.  M.  T.  1661.  K.  B.  3  Lev.  352.  S.  P.  M'Matob  t. 

mllLLrH?  Crichett.  E.  T.  1800.  K.  B.  1  East,  106.  Boucher  v.  Lawso*.  H. 

Set  bis  ser         T.  P39.  K.  B.  Co.  Temp.  Hard.  89. 

vant  to  do       K  was  resolved,  that  if  the  master  direct  his  servant  to  do  an  illegal  act, 
an  illegal     the  servant  as  well  as  the  master  will  be  liable, 
net,  theaer  «.  Michael  v.  Alestree.  T.  T.  1675.  K,  B.  2  Lev.  172. 

vMl  M  th  Case  for  that  the  defendant,  in  Lincoln 's-in-fields,  a  place  where  people  are 
master  always  going  to  and  fro  about  their  business,  brought  a  coach  with  two  un- 
will  be  lia  governable  horses,  and  eux  improvide  incauie  et  absque  debiia  eonsideraUeme  lia- 
ble;* eptitudinis  loci  there  drove  them  to  make  them  tractable  and  fit  them  for  a 
And  in  coach;  and  the  horses,  because  of  their  ferocity,  being  not  to  be  managed, 
J0™80"00*  ran  upon  the  plaintiff,  and  hurt  and  grievously  wounded  him.  The  master  was 
the  act  is  It  aD8ent5  yet  the  action  was  brought  against  him  as  well  as  his  servant,  and 
legal,  the  D°.tn  found  guilty.  And  now  it  was  moved,  in  arrest  of  judgment,  that  no 
the  mas  scietu  is  here  laid  of  the  horses  being  unruly,  nor  any  negligence  alleged;  but, 
tar  Y  orders*  contra,  that  the  horses  were  ungovernable;  yet  judgment  was  given  for  the 
»»yb«  in  plaintiff;  for  it  is  alleged  that  it  was  improvide  incaute  et  absque  ddrita  consider- 
'                 irftone,  ineptitudinis  loci}  and  it  shall  be  intended  the  master  sent  the  servant  to 

train  the  horses  there. 

9.   Bush  v.  Sternman.   E.  T.  1799.  C.  P.  1  B.  $P.404;  Matthews  v. 
West  Middlesex  Water  Works.  E.  T.  1813.  N.  P.  3  Campb.  403. 

*  Aad  on  principle!  af  public  policy,  a  sheriff  ia  liable  civilly  for  tho  trespass,  extortion, 
or  other  wilful  misconduct  of  bis  bailiff;  2T.  R.  145;  8  Id.  431. 
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S.  P.  Harris  v.  Baker.  E.  T.  1815.  K.  B.  4  M.  &  S.  27.  S.  P.  Sam- 
mell  v.  Wright.  M.  T.  1805.  N.  P.  5  Esp.  263. 
The  question  was,  whether  a  master  is,  in  point  of  law,  responsible  not  only  A  mailer* 
for  the  acts  of  his  own  immediate  servants,  but  for  the  sub-agents  or  servants,  J^°°|* 
however  remote,  if  committed  in  the  course  of  his  service?  for  the  act* 

Per  Cur.     In  this  case  all  the  sub-contracting  parties  were  in  the  employ  0r  his  own 
of  the  defendant.     It  has  been  strongly  argued  he  is  not  liable  for  the  acts  of  immediate 
his  servants,  because  his  liability  can  be  founded  in  nothing  but  the  mere  rela-  aenrjote, 
tion  of  master  and  servant;  but  no  authority  has  been  cited  to  support  that DB*  for  ™ 
proposition.     Whatever  may  be  the  doctrine  of  the  civil  law,  it  is  perfectly  **  ** °to 
clear  that  our  law  carries  liability  much  further.     Thus,  a  factor  is  not  a  ser-  however  re 
vant,  but  being  employed  and  trusted  by  the  merchant,  the  latter  is  responsible  mote,  if 
for  his  acts.     There  are  besides  other  instances,  as  where- a  person  hires  a  committed 
coach  upon  a  job,  and  a  job  coachman  is  sent  with  it,  the  person  who  hires  the ln  lhe 
coach  is  liable  for  any  mischief  done  by  the  coachman  while  in  his  employ,  l^JJJJ, ° 
though  he  is  not  his  servant.     We  all  remember  an  action   for  defamation  ^^ 
brought  against  Tattersall,  who  was  the  proprietor  of  a  newspaper,  with  six-   r  $04  1 
teen  others;  the  libel  was  inserted  by  the  persons  whom  the  proprietors  had 
employed  by  contract  to  collect  news  and  compose  the  paper,  yet  the  defendant 
was  held  liable.     Now,  this  is»a  strong  case  to  show  that  it  makes  no  differ-* 
ence  whether  the  persons  employed  by  the  defendants  were  employed  on  a 
quantum  meruit,  or  were  to  be  paid  a  stipulated  sum.     He  who  has  work  going 
on  for  his  own  benefit,  and  on  his  own  premises,  must  be  civilly  answerable  for 
the  acts  of  those  whom  he  employs,  even  though  they  be  the  sub-agents  of  his 
own  servants.  An  action 

IO.  Morley  v.  Gaisforo.   E.  T.  1795.  K.   B.   2   H.  Bl.   442.   Perkins  on  the  cat* 

v.  Smith.  T.  T.  1752,  K.  B.  Say.  40.  ie  the  pro 

Case  for  an  injury  done  by  the  defendant's  servant.  It  was  moved  in  arrest  PeT  reme«y 
of  judgment,  on  the  ground  that  the  action  ought  to  have  been  trespass  and  ^n9  J 
not  case,  as  the  injury  was  direct,  and  not  consequential.  It  was  not  neces-  through  th# 
sary,  it  was  said,  that  the  act  done  should  be  unlawful  to  make  it  a  ground  of  negligence- 
trespass.  The  plaintiff  had  a  verdict.  On  a  rule  to  show  cause  why  it  should  or  nnakilfiri 
not  be  set  aside,  the  Court  were  clearly  of  opinion  that  case,  and  not  tres-  °Hf  °J  l"f 
pass,  was  the  proper  form  of  action  where  the  injury  was  committed  by  the  ^^J01  f 
servant.  8 

1 1.  Brucker  v.  Fromont.  E.  T.  1796.  K.  B.  G  T.  R.  G59  And  .f.tb 

The  plaintiff  declared  against  the  defendant  for  that  he  on  such  a  day  was  n|"e„e(/  the 
driving  a  cart  and  horse  along  the  King's  highway,  and  that  he  so  carelessly  defendant 
drove,  whereby  the  shaft  of  th<*  defendant's  cart  was  forced  into  the  body  of  (the  maa 
the  plaintiff's  horse,  and  killed  it.     It  was  proved  that  the  defendant's  servant ter)  negli 
was  driving,  and  not  the  defendant  himself.     Thompson,  B.,  nonsuited  lne$ent,ytv 
plaintiff.     A  rule  being  obtained  to  show  cause  why  the  nonsuit  should  not  c^t?e&^ 
be  set  aside,     Per  Cur.     On  reason  and  on  principle  we  should  have  been  \{  w'm  Da 
inclined  to  support  the  decision  at  Nisi  Prius,  because  it  is  most  convenient  aapport 
to  state  the  real  cause  of  action  on  the  record.     But  we  cannot  distinguish  ed  by  evt 
this  case  from  that  in  Raymond's  Reports,  an/c,  601,  nor  are  we  equal  to  the  dence  thatf 
task  of  overturning  a  precedent  that  was  considered  by  Lord  Holt  and  the  ™, ««fen«r 
Court  as  a  good  one. — Rule  absolute.  van* drove 

12.  Jarvis  v.  Hayes.  M.  T.  1737.  K.  B.  2  Stra.  1083.  the  cartj 

la  an  action  against  the  defendant,  as  master,  for  his  carman's  negligently  T. 


driving  his  cart,  per  quod  the  plaintiff  was  throMrn  off  from  a  ladder,  jwd  vant  m 

be  examii 
tice  allotted  the  master  to  examine  the  servant;  though  it  was  urged  that,  ifed  to  die 


brufaffd;  on  showing  a  release  from  the  master  to  the  servant,  the  Chief  Jus- be 


the  plaintiff  fails  against  the  master,  he  may  sue  the  servant,  which  is  a  bias  prove  bi# 
to  the  servant.  negligence, 

*  And  where    A.  Sl  B.  nre  partners  in  the* business  of  public  carriers*  by  a  contract  be-  j,een  Jei^j 
tweon  them  A  find*  boree*  and  drivers  for  certain  stu^os,  nnd  B.  rupplics  for  the  remaining  e<j  ^v  tn 
stage*;  they  are,  notwithstanding  the  clevis  ion  of  the  concern,  jointly    responsible*  for  the        * 
misconduct  and  negligence  of  their  drivers  and  servants  throughout  the  wholo  distance ;  '* 

Weylaad.v.  Elkina,   1  S;ark,  272;  8.  C*  Hult,  227.    Ab.  anto,  til.  Carrier;  see  Smith  v. 
Lawrence,  2  M.  eV  R.  J. 
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[  606  ]  13.  Greex  v.  TiMS  New  River  Company.  E.  T.   1792.  K.  B.  4  T.  Rr 

589. 
Bat  net  oth     JQ  nn  action  against  the  master  for  the  negligence  of  (lis  servant,  the  lattetf 
«wise;       wos  called  as  a  witness  to  disprove  the  negligence  without  a  release.     Tit 
Court  safd,  he  is  art  incompetent  witness  without  a  release. 

14.  MfLLERv.  Falconer.  H.  T.  1808.  N.  P.  1  Campb.  618. 
Bo, th*t6r      Case  for  negligence  in  running  against  the  plaintiff's  cart  with  a  dray.  The 
pUioUff      ^rst  w'tne9S  called  was  the  servant  who  drove  the  cart  when  the  accident 
may  be  ex  naPP«ned.     It  was  for  the  defendant  objected  to  his  competency,  without  a  re- 
•  mined  by  lease;  as  prima  facie,  he  was  himself  in  fault,  and  answerable  for  what  had 
the  plaintiff  happened. 

having  first     Lord  Ellen  borough,  C.  J.,  said,  the  witness  certainly  comes  to  discharge 
«Tb  'the1-  himse,f>  ond  therefore  ought  to  be  released. 

plaintiff.  (c)  ^or  crimi1M^  acls  °?/  servants.     See  ante%  tit.  Libel. 

Themes  Tuberville  v.  Stanope.    M.  T.  1696.  K.   6.  1  Ld.  Rayro.  264. 

ter  is  indict     It  was  resolved  that  the  master  is  indictable    for  a  nuisance  committed  bjr 
able  for  a    his  servant. 

nuisance  (JJ)   Rights  OP  SERVANT  AGAINST  HIS  MASTER, 

■errant*   "  M   ^°  recover  wages  or  compensation  for  services.* 

1.  Cutter   v.   Powell.  E.   1795.  K.  B.  6  T.  R.  320^ 
*f  k"rT*nt     "*"  sa^or>  n*rec*  *°r  a  y°yage>  to°^  a  promisory  note  from  his  employ  erfiir  a 
the  general  certffin  *um>  provided  he  continue  and  do  his  duty  on  board  for  the  voyage, 
way,  he  ia  Before  the  arrival  of  the  ship  he  died.     The  question  was,  whether  his  admin- 
•milled  to   istrators  could  recover  either  on  the  contract  or  on  a  quantum  meruit. 
hi*  wages        Per  Cur.     The  rule  that  where  the  parties  have  come  to  an  express  con- 
jjMrl|J6J'm#  tract,  none  can  be  implied,  has  prevailed  so  long  as  to  be  reduced  to  an  axi- 
MrCe  tbo'  om  m  tne  'ow'     **ere>  tne  defendant  expressly  promised  to  pay  the  intestate' 
he  do 'not    thirty  guineas,  provided  he  proceeded,  continued,  and  did  his  duty  aa  second* 
continue     mate  of  the  ship  from  Jamaica  to  Liverpool;  and' the  accompanying  circonK- 
fa  the  ser    stances  disclosed  in  this  case  are,  that  the  common  rate  of  wages  is  4/.  per 
▼ice  the       month,  when  the  party  is  paid  in  proportion  to  the  time  he  serves;  and  that 
whole  of    ikj9  VOyQge  is  generally  performed  in  two  months.     Therefore,  if  there  had 
I  608  7  ^een  no  conlract  between  these  parties,  all  that  the  intestate  could  have  re- 
Bat  a  differ  covere<*  on  a  qsuntum  meruit  for  the  voyage  would  have  been  8/.;  whereas 
eot  rale  ob  ncre  the  defendant  contracted  to  pay  thirty  guineas,  provided  the  mate  con- 
tains where  tinned  to  do  his  duty  as  mate  during  the  whole  voyage,  in  which  case,  the  lat- 
he isenga  ter  would  have  received  nearly  four  times  as  much  as  if  he  were  paid  for  the 
god  for  a     number  of  months  he  served.     He  stipulated  to  receive  the  larger  sum  if  the 
nod!  wto  wno'e  dut7  wero  Performcd»  an<*  nothing  unless  the  whole  of  that  duty  were 
perform       performed;  it  was  a  kind  of  insurance, 

specific  ser  2.  Alfred  v.  Fitzjames.  E.  T.   1798.  K.  B.  3   Esq.  9. 

vices.  The  plaintiff  proved  he  acted  as  servant ;  it  appeared  in  evidence,  that  the 

But  o  slave  plaintiff  came  over  from  Martinique  with  the  Duchess  of  P.,  then  MademoK 
coming       sej|e  Le  g      His  father  and  mother  had  been  slaves  on  an-  estate  belonging  tor 
West  In      ner  m  ^Mi  island.     He  had  entered  into  her  service  in  Martinique,  and  con-* 
dies  cannot  tinued   to  serve  her  after  hor  marriage,  and  the  duke  found  him  with  necessa- 
secover       ries  of  every  description;  there  was  no  contract  for  any  hiring  for  wages;  but 
any  com         *  If  a  person  retains  a  servant   under  an   agreement  to  pay  him  so  much  by  the  day, 
vensation    month,  or  year,  in  consideration  of  the  service  to  be  performed,  the  servant,  having  fulfilled' 
for  his  ser    his  part  of  tho  contract,  may  maintain  an  action  against  his  master;  or,  ia  the  ease  of  bis 
vices,  with  death,  against  his  personal  representative,  for  a  breach  of  the  contract  on  the  part  of  the 
oat  evi        maater.    The  form  of  a  ctionmoat  depend  npon  the  contract:  if  the  contract  be  by  dead,  aa 
dance  of  an  action  of  debt  or  covenant  most  be  brought:  if  by  parol,  it  c.  in  writing,  bat  net  by  spe- 
express  con  cialty,  an  act  on  of  assumpsit. 

tract*  j  And  if  he  die  before  the  end  of  the  year,  hi*  personal  representatives  will  be  entitled  tf» 

a  proportionable  part  of  the  wages  doe  to  him  at  the  time  of  his  death. 

J  if  a  clerk  be  engaged  at  n  salary  of  1001.  a-yoar,  and  having  received  bis  wages  op 
to  a  certain  time,  serve  some  time  longer,  and  then  leave  the  service  before  the  year  ex- 
pires, without  due  cause,  and  without  any  notice;  qu.  whe  her  he  is  entitled  to  recover 
any  wages  op  to  the  time  of  his  quitting;  at  all  events,  he  is  entitled  to  a  cross  actio*  fiar 
leaving  ihe  service  witbooi  notice:  Huttman  v.  Boulnots;  2  G.  &..P.  510.    If  the 
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fi  wftrrirss  said,  that  the  Marquis  had  been  heard  to  promise  to  pay  htm  wages. 
Lord  Kenyon  said, -he  was  prepared  to  give  a  decided  opinion  that,  up  to 
the  time  of  the  promise  to  pay  wages  which  the  witness  had  said  the  defendant 
had  made,  the  plaintiff  had  no  title  to  recover,  as  there  was  no  original  con- 
tract of  service  for  wages. 

(b)  To  have  a  character.     See  ante,  til.  Libel;  post.  tit.  Slander* 
Carrol  v.  Bird.  T.  T.  1800.  N.  P.  3  Esp.  SOL 
The  declaration  stated,  that  the  plaintiff's  wife  having  been  retained  by An  actio*, 
the  defendant  as  a  servant,  was  dismissed  from  tho  Said  service;  that  after  she  wil'  nol.l*» 
was  so  dismissed,  she  had  applied  to  a  person  of  the  name  of  S.,  for  the  p« r-  ^J-^  il^ioe 
pose  of  being  retained  and  hired  as  a  servant.     That  S.  was  ready  and  wil-  against  bis 
ling  to  have  hired  and  taken  her  into  her  service,  if  the  defendant  would  have  muter  for 
given  her  a  character,  and  such  character  was  satisfactory ;  that  H  was  the  duty  "t  g>*tog 
*>f  tho  defendant  by  law  to  have  given  her  such  character  as  she  deserved;*"11  a^cnajf 
and  then  assigned  a  breach  tho  defendant  refused  to  hire  her  into  her  said ^rgiyj  i 
service.     Lord  Chief  Justice.    There  was  no  case,  nor  could  the  action  be   *  * 

supported  by  law.  By  some  old  statutes,  regulations  were  established  re- 
specting the  characters  of  labourers;  but  that  in  the  case  of  domestic  and 
ineniai  servants,  there  was  no  law  to  compel  the  master  to  give  the  servant 
A  character;  it  might  he  a  duty  which  his  feelings  might  prompt  him  to  per- 
form, but  there  was  no  law  to  enforce  the  doing  of  it  ^  m^^jg 

(c)  To  medical  attendance.  bound  to 

1.  Rexv.  Wintersett.  M.  T.   1784.  Cald.  298.  support  hit 

It  was  resolved  that  a  master  is  bound  to  support  his  yearly  servant  in  every  yearly  ser 
Doriod  of  1h*  sickness  van*  la  as* 

&>   Wennal  v.  Adne*.  M.  T.  1802.  K.  B,  3  B.  &  P4  247.  S.  P.  At-*^^ 
kins  v.  Banwell.  T.  T.  1805.  K.  B.  2  East,  605.  8.  P.  Scabmanv.^^, 
Castell.  E.  T.  1809.  N.  P.  1.  Esp.  270. 
In  astumpsit,  it  appeared  that  the  aetion  was  brought  to  recover  the  amount  But  a  mas 
«f  a  bill,  for  medical  attendance  upon  a  servant  of  the  defendant,  who  had  his lor  is  not  fi 
arm  broken  while  driving  the  defendants  team,  and  who  had  been  hired  by*w?  UJyfji 
the   defendant,    at   yearly  wages  and   victuals;  that  the  plaintiff,  who  w**™uump$it 
Jthe  surgeon  usually  employed  by  the  defendant,  accidentally  passing  near  je  pay  for 
the  mothers  house,  was  called  in  and  desired  to  attend  her  eon ;  at  which  time  medical  .at 
nothing  was  said  about  the  defendant  paying  for  his  attendance,  but  the  moth**611**110* 
«r  observed  that  she  had  always  been  able  to   pay  her  way,  and  hoped  sho°*  \Ml^ 
-ghottld  do  so  still;  that  during  the  time  of  the  servant's  confinement  he  wasj^jj^ 
supplied  with  victuals  from  the  defendant's  house;  that  the  plaintiff  first  detiv-^irf,  aft  M 
<ered  his  bill  to  the  defendant,  but  afterwards  called  a  meeting  of  the  parish- cident  in 
loners  of  the  parish  in  which  the  mother's  house  was  situated,  and  submitted  *«■  •»▼»«•» 
it  to  them  for  payment,  who  refused  to  discharge  it.     The  learned  judge  being 
of  opinion  that  the  -defendant,  not  having  employed  the  plaintiff,  or  made  an/ 
promise  of  payment,  was  not  liable,  nonsuited  the  plaintiff. 

Per  Cur.  The  obligation  of  the  master  to  provide  medical  assistance  for 
fits  servant,  if  any,  must  arise*  from  contract.  It  cannot  be  contended  that  a 
master  implied  by  contracts  to  famish  his  servant  with  all  necessaries;  for  in 
.some  cases  he  neither  engages  to  furnish  clothes  nor  victuals,  and  if  not,  he  is 
Hot  bound  to  provide  ekher. — Rule  discharged. 

3>etweea  matter  and  servant  be  the  usual  ene,  for  a  year,  •determinable  at  a  moatli,  the 
servant,  jf  turned  away  improperly,  cannot  recover  on  a«oant  staling  the  contract  to  have 
been  an  entire  year;  and  he  cannot,  on  the  common  count  for  wage*,  recover  $>r  any  for- 
4ber  period  than  (hat  day  which  ho  had  served;  SC.  &  P.  340, 

*  So,  we  have  seen,  ante,  tit  Libel;  Henry  ▼.  Waring  6  Esp.  15,  if -a  letter  he  written, 
oatensjibly  with  a  view  -of  inquiring  a  servant's  character,  hot  in  ceaHy  lo  -entrap  the  aw- 
*or  into  writing  a  libel,  the  servant  can  maintain  no  action  «pon  the  answer.    «  any  per*  f 

l€0n  give  a  falso  character  of  a  servant,  or  a  false  account  ef  his  former  service;  or,  if  any 
servant  bring  a  false  character, -or  alter  a  certiicate  of  character,  be  forfeits  uponcenvic- 
-tion  20I  •  with  10s.  costs.  By  Ql  Geo.  4.  c.  14,  no  person  is  liable  for  airy  *epfeaeiUation 
•of  ibo  character,  conduct,  credit  or  ability  of  another,  in  order  that  the  latter  may  obtain  ore- 
«dit,  tn+o*y*  or  poods,  unless  such  reprcsentattea  be  made  in  writing  signed  by  the  party  to 
<char*od  ihorewitlL 

VOt*.  XIX  Si 
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|  60S  j  3.  Nkwby  t.  Wiltshire.  E.  T.    1784.  N.  P,  2  Esp.  139;  S.  C.  GakL 

527. 
A  servant'       TJfe  defendant,  a  farmer,  sent  his  waggon  to  A.;  and,  on  returning,  a  boy 
whose  limb  tnat  jiacj  |)een  gent  wjln  ^  fell  from  the  shafts  and  broke  bis  leg;  the  boy  could 

bv  iTfall'  not  ^e  remorc^  out  of  the  parish  where  the  accident  happened,  on  account  of 
when  sit  tne  danger  it  might  occasion.  The  plaintiff  was  overseer  of  the  parish  where 
ting  on  the  the  accident  happened,  and  took  the  charge  of  getting  the  boy  cured  upon 
■bafts  or  his  himself,  it  was  accessary  to  cut  off  the  leg,  and  the  overseer  expended  in  and 
matter's  about  the  cure  32/. ;  afterwards  the  boy  served  the  remainder  of  the  year  with 
mimImb11  n*s  maaterr  an<*  the  action  was  brought  to  recover  from  the  defendant  the  cx- 
peronthe  pense  of  the  boy's  cure.  Lord  Mansfield,  C.  J.  I  do  not  applaud  the  hu- 
pariahin  manity  of  the  master  in  this  case ;  he  docs  not  enquire  after  his  servant  for  six 
which  he  weeks  after  the  accident.  I  think,  in  general,  a  master  ought  to  maintain 
falls  and*  his  servants,  and  take  care  of  them  in  sickness;  but  the  question  now  is,  what 
roDorted  '8  lne  ^aw^  There  is,  in  point' of  law,  no  action  against  the  roaster  to  compel 
and  cared  mm  *°  rcp*y  tne  parish  for  the  cure  of  his  servant;  no  authority;  whatsoever 
at  their  ex  has  been  cited,  and  it  seems  to  me  that  it  cannot  be.  The  parish  is  bound  to 
pence,  and  take  care  of  accidents,  they  do  their  duty  in  that  respect;  therefore  £  am  ia- 
notattbat   dined  to  think  that  the  plaintiff  cannot  recover. 

of  bis  mas*  ^   rpQ  enjoy  profits  oj  his  industry,  or  benefit  of  his  inventions^ 

Formerly  if  M  -* tf  *°/tct/  his  master's  customers  for  business  y  &.c.*f 

a  servant  (E)  Rights  op  servant  against  third  persons. 

w»rerab         Combs  v.  Hundred  of   Bradley.  M'.  T.   1704.  K,  B.  2  Salk.  613. 
bed  of  Ms       It  was  resolved,  that  if  a  servant  be  robbed  of  his  master's  money  or  goods, 
master  s      ne  or  lno  master  may  SUQ  t|le  hundred, 
money  or  J       /t7v   T  _ 

goods  he  (*J  Liabilities  or  servant. 

or  the  mas  1.  Lane  v.  Cotton.  E.  T,  1700.  K.  B.  1?  Slod!  488. 

ter  might  Per  Cur.  For  a  misfeasance  an  action  will  lie  against  a  servant  or  depufyy 
aae  the  ban  but  not  quatenus  a  deputy  or  servant,  byt  as  a  wrongdoer.  As  if  a  bailiff,  who 
i  cno  t  nas  a  warrant  ^rom  *ne  *neriffto  execiite  a  writ,  suffer  his  prisoner  by  neglect 
(  609  J  to  escnn6)  the  sheriff  shall  be  charged  for  it  and  not  the  bailiff;  but  if  the  bai- 
Bo*echarieS^lurn  ln®  Pr*  oner  'ooso>  the  action  may  be  brought  against  the  bailiff  him- 
ableassocb  se^>  f°r  tncn  ne  ls  a  kind  of  wrong-doer,  or  rescuer,  as  it  will  lie  against  any 
Ayr  neglect  other*  that  will  rescue  in  like  manner. 

only,  bat    2.  Perkins  v.  Smith.  T.  T.    1752.  K.  B.  Say.  42.  412.,-  Mod.  488.   $. 
TVL°Va*Z  C-  Sands  v-  Ch,l1)-  e-  T.   1690.  C.  P.  3  Lev.  552.  S.  P,  Maish  y. 

had  to  the  East  India  Companv.  E.  T.  1734.  Ch.  Com.  463. 

principal.  Trover.  It  was  stated  that  the  defendant  was  a  riding  clerk  to  G.,a  trades- 
Bat  if  an  in  man;  that  he  went  to  the  house  of  II.,  in  order  to  receive  some  money  due 
jury  arise  from  H.  to  G. ;  that  II.,  before  the  defendant  went  to  his  house,  had  abscon- 
frommikfea  ded;  that  his  shop  was  at  that  time  shut  up,  and  that  he  afterwards  declared  a 
"j^n£  ^bankrupt;  that  after  H.  had  committed  an  act  of  bankruptcy, but  before  he 
action  lies  was  declared  a  bankrt.pt,  He  delivered  certain  goods  which  were  in  his  house 
against  t°  ^1G  defendant,  who  removed  the  goods  from  the  house  of  H.,  and  sold  them 
him;  and  if  for  the  use  of  G'.\  that  the  defendant  afterwards-accounted  to  the  assignees  of 
done  by  Q.,  who  likewise  became  a  bankrupt,  for  the  money  arising  from  the  sale  of 
o^theWs  ,llc  g°odsi  and  thal  in  a§1  tneae  transactions  the  defendant  acted  as  servant  to 
ter,  against  **.,  and  not  otherwise.  The  question  was,  whether  the  plaintiffs  ought  to 
both.  |  recovor  the  value  of  the  goods.  It  was  holden  upon  great  consideration  that 
they  ought,*  and  the  Court  said,  if  a  servant,  by  the  command  of  his  master, 

•  ir  a  srrvant,  wbile  in  the  employ  of  his  master,  make  an  invention,  it  belongs  to  the 
ssivant,  and  not  to  the  master  unless  the  former  was  expressly  employed  for  inventing. 
See  Blozom  v.  Elsec,  1  C.  &  P.  658. 

t"  A  servant,  while  in  bis  master's  service  mvj  solicit  business  from  hie  ensfomen  fer 
himself,  with  a  view  of  having  them  when  his  service  is  at  an  end;  see  Nichol  r.  Martin. 
2  Esp.  782;  Abridged,  ante,  p.  596. 

X  Bat  see  ante,  tit.  Hand  red. 

§  An  action  lies  against  a  servant  npon  a  bill  of  erchnnge,  drawn  on  him  and  accepted 
generally,  though  the  order  is  to  place  it  to  the  acconnt  of  the  master:  see  ante*  til.  Bills 
aod  Notes;  2  Stra.  9&6. 
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do  a  tortious  act,  the  master  is  certainly  liable  to  an  action.  But  as  the  com- 
mand of  a  master  does  neither  justify  nor  excuse  his  servant  in  doing  a  tortious 
act,  the  servant  i*  also  liable.  In  the  case  of  Michael  v.  Alestree  and  anoth- 
er, 2  Lev.  172,  which  was  an  action  against  a  servant  and  his  master,  for  an 
injury  done  by  the  servant's  driving  a  pair  of  unruly  coach  horses  belonging  to 
his  master,  in  London,  in  Lincoln  s  Inn  Fields*,  in  order  to  break  them,  it  was 
holden  clearly  that  the  servant  was  liable  to  the  action. 

3.  Cart  v.  Webster.  M.  T.  1761.  K.  B.  Stra.  480.  If  money 

The  defendant  was  a  clerk  of  the  South  Sea  Company,   and   took  in  the  be  P*"* to 
payments  on  the  third   subscription;  the   plaintiff  paid  him  600/.,  and  he  by*f"Tant. 
mistake  never  entered  it    in  the  book,  but  paid  it  over  to  the  company;  and  0Ter  to^hii 
the  Chief  Justice  ruled  that  no  action  would  lie  against  him.     That  if  he  had  employer, 
not  paid  it  over,  the  plaint  iff  would  have  had  his  option,  either  to  charge  him  but  does 
or  the  company,  as  in  the  common  case  of  payment  to  a  goldsmith's  servant, not  make  * 
who  does  not  carry  it  to  the  account  of  his  master,  as  an  election  to  go  against  Pr°P^*n 
either;  he  may  charge  the  servant,  because  till  the  money  is  paid  over  Ihe^J,^  ^J** 
servant  receives  it  to  his  use;  or  he  may  pass  by  the  servant  and  make   his  remedy  * 
demand  upon  the  master,  because  the  payment  to  the  servant  is  made  in  con-  gainst  the 
side  ration  of  the  credit  given  him  by  the  master.  servant. 

4.  Leeward  v.  Basilbe.  M.  T.  169*.  K.  B.  1  Salk.  407.  C  610  ] 

In  trespass  by  husband  and  wife,  for  assault  and  battery  on  the  wife,  the  Nor  if  **•* 
defendant  pleaded  son  assault  demesne  of  the  wife.     The  plaintiff  replied,  that  f^ibatte6 
the  defendant  was  going  to  wound  her  husband,  and  that  she  insullum  fecit  tory  commit 
defend  him;  sedvxde  Sir.  933.     To  this  the  defendant  demurred;  and  it  wasted  in  de 
for  the  defendant  insisted,  that  insullum  fecit  was  naught,  and  to  prove  it  a  case  fence  of  his 
iaTrin.  21   Car.  2.  Rot.   1821.  was  cited,  where  the  defendant  pleaded  t»-mMler- 
Multum  fecit  in  defence  of  his  possession,  which  was  held  ill,  and  that  he  should 
have  pleaded  molllur  mantis  impossuit.     Quod  fail  consessum  per  Curiam.     But 
the  Court  said  this  differed;  for  that  the  wife  might  justify  an  assault   in  de- 
fence of  her  husband;    so  might  a  servant  of  his  master;  but  not  master  in  de- 
fence of  his  servant,  because  he  might  have  an  action  per  quod  servitium  amt-~  m 
•i  9  *  it  -li  ma 

5.'Cary  v.  Webster.  M.  T.  1721.  K.  B.  Cited  2  Com.  486.   semb.  S.  ^o^iT* 

C.   1.  Stra.  480.  paid  to  a 

C.  paid  500/.  to  W.,  then  a  clerk  to  the  South  Sea  Company,  which  was  eerrant  end 
{Mid  over  to  the  company  in  reality,  though  omitted  to  be  entered  as  paifl.     It  he  mjaap 
was  held  by  Chief  Justice  Pratt,  at  Nisi  Prius,  that   the  money  being  receiv-  J™  l!^a™ 
ed  by  the  defendant  as  servant  to  the  company,  and  paid  over,  the  company  remedy^  * 
enly   wan  chargeable  for  the  receipt  of  the  money,  and  not  the  defendant;  but,  gainst  the 
if  he  had  not  paid  it  over,  then,  indeed,  the  plaintiff  might   have   sued  him  or  maater  or 
the  company  at  his  election.  f^rvBint  *l 

6.   Stbphexsv.  Elevai.l.  T.  T.   1815.  K.  B.  4  M.  fc  S.  259.  wm6.  over- htt  •leclI°* 
rolling  Mires  v.  Solebt.  T.  T.   1G76.  2  Mod.  212.  riVdbet 

The    question  in  this  case  was,  whether  a  servant  might  be  charged  in  tro-  ^J^Sbt 
ver,  although  the  act  of  conversion  be  done  by  him  for  the  benefit  of  his  mas-  ^lawfully 
ter.     Lord  Ellenborough,  C.  J.     The  only  question   is,  whether  this  is  a  intermed 
conversion  in  the  clerk,  which  undoubtedly  was  so  in  the  master?     The  clerk  dling  with 
acted  under  an  unavoidable  ignorance,  and  for  his  master's  benefit,  when  hetbegeodaof 
sent  the  goods  to  his  master;  but  nevertheless  his  acts  may  amount  to  a  con-  |h^Bc/m  y 
version;  for  a  person  is  guilty  of  a  conversion  who  intermeddles  with  my  prop-  roand  0r^ 
erty  and  disposes  of  it;  and  it  is  no  answer  that  he  acted  under  authority  from  ma«ter. 
another,  who  had  himself  no  authority  to  dispose  of  it.  Where  the 

7.  Evans  v.  BinoH.  E.  T.  1811.  N.  P.  3  Campb.   10.  aemntiain 

Assumpsit.  It  appeared  that  A.  wa3  in  the  habit  of  receiving  sums  of  mon-  the  habit  of 
ev  for  her  master;  and,  by  the  established  course  of  dealing,  the  servant  P^JJJJ'/Jp"* 
these  sums  over  to  the  master  from  time  to  time,  without  any  written  vouchers  b?  mBSlerf 
passing  between  them.     Lord  Ellenborough,  C.  J.     How  would  it  be  possi-and  paying 
ble  for  the  defendant  to  discharge  herself,  supposing  she  had  daily  accounted  the  same  o 
for  the  sums  received?  no  written  memorandum  of  their  dealings  was  preserv-  ver  without 
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|  €11  ]  ed,  and  she  appears  to  have  frequently  accounted  with  him  when  there  wag  m* 
nay  written  third  person  present.     Where  such  is  the  course  of  dealing,  the  anm  lies  opoi* 
wachero,    ^e  party  who  says  it  has  been  violated,  or  the  other  might  be  inevitably  rained* 
MoiTproVe  *^°  8UPPort  tne  present  action,  I  think  the  plaintiff  must  give  some  evidence 
that  ib*  mt  that  the  defendant  has  not  paid  over  the  money, 
▼ant  has  ■ 

»otPaid  in.  TERMINATION  OF  THE  RELATIVE  SITUATION  OF 
the  money  MASTER  AND  SERVANT. 

•¥et*  (A)  By  effluxion  of  time.* 

(B)    Bv   NOTICE,    OF    WARNING,   OR   MISCONDUCT. 

K  Robinson  v.  Hikbmax.  M-  T.  1800.  JT.  P.  3  Esp.  235. 
If  a  mister  The  action  was  brought  by  tho  plaintiff  to  recover  the  amount  of  a  month'* 
turn  away  wage8j  on  the  ground  of  his  having  been  discharged  by  (he  defendant  without 
whhootDDre  *fl)r  not'ce  or  earning.  No  agreement  was  proved  to  the  effect  of  the  claim, 
▼ionjnotieebut  general  usage  was  only  relied  on.  The  defendant  proved  that  the 
or  warning,  plaintiff  was  negligent  in  his  conduct,  frequently  absent  when  his  master 
the  servant  wanted  him,  and  often  slept  out  at  night. 

*?**''  Lord  Kenyoa  said,  that  though,  in  the  present  case,  he  thought  the  plain- 

no  uV*  a*'ff was  uot  entitled  to  recover  on  account  of  his  misconduct,  he  was  of  opin~ 
noa,  anlew  l0tk  tnat>  **" B  master  turn  away  a  servant  without  warning  or  previous  notice* 
JEefcasbeen  and  there  was  no  fault  or  misconduct  in  the  servant  to  .warrant  it,  he  ought  to 
guilty  of  have  the  allowance  claimed  of  a  month's  wages,  which  he  thought  reasonable, 
■i**"1  2.     Spain  v.  Arnott.  M.  T.  1817.  N.  P.  2  Stark.  256. 

HsV  'f  ^e  P*amt,ff was  a  year'y  servant  to  the  defendant,  who  was  a  farmer., 
servant*  hk  ^e  plaintiff  usually  breakfasted  at  five  in  the  morning,  and  dined  at  two. 
•dfora  Ooe  day  the  master  ordered  the  servant  to  go  with  the  horses  to  the  marsh 
yoar  re  (which  was  a  mile  off)  before  dinner,  dinner  being  then  ready.  The  plaintiff1 
fuse  to  o  said,  he  had  done  his  due,  and  would  not  go  till  he  had  his  dinner.  The  de~> 
bay  bis  mas  fendant  told  him  to  go  about  his  business;  and  the  plaintiff  went  accordingly, 
thelauejTi  w^no^t  offering  to  obey  his  master's  orders. 

justified  in  Lord  Ellenborougb,  C.  J.  If  the  contract  be  for  a  year's  service,  the  year 
dismissing  must  be  completed  before  the  servant  is  entitled  to  be  paid.  If  the  plaintiff* 
him  beforo  persisted  in  refusing  to  obey  his  master's  orders,  I  think  be  was  warranted  in> 
the  end  of  turning  him  away.      He  might  have  obtained  relief  by  applying  to  a  magi** 

16* 2*  I  lrate»  but  ne  was  not  DouncJ  to  pursue  that  course.      The  relation   between* 

L  '  master  and  servant,  and  the  law*  between  which  that  relation  is  regulated,  ex* 

isted  long  before  the  statutes.     After  a  refusal  on  the  part  of  the  servant  to 

perform  his  work,  the  master  is  not  bound  to  keep  him  on  as  a  hurthensome 

and  useless  servant  to  the  end  of  the  year. 

IV.  JURISDICTION  OF  JUSTICES  OVER  SERVANTS  .J 

•  Where  a  servant  is  hired  for  a  specific  and   definite   period,  the  right  to  wages  and  ta> 
service  ceases  on  tho  lap?e  of  the  time  stipulated. 

)    t  The  rule.,  that  a  month's  notice  is  sufficient,  does  not|apply  to  persona  in  tho  situation 
of  clerks,  or  higher  class  of  servants;  4  Bing.  389;  9,  C.  2  C.  and  P.  607;  2  C.  and  PJ 
510. 

t  By  the  5  Eliz.  c.  4.,  all  single  men  betweon   twelve  years  of  age  and  sixty,  and  mar- 
ried men  under  thirty  ye  irs  of  age,  and  all  women  between  twelve  and  forty,   not  having 
any  risible  livelihood,  are  compellable,  by  two  justices,  to  go  ont  to  service  in  husbandry* 
#r  certain  speci6c  trade.     If  any  artificer  or  labourer,  unle«a  it   be  that  bis  wages  are  not 
paid,  or  ojher  lawful  excuse,  shall  absent  himself  he  may    be  imprisoned  for  ooo  month, 
And  fined  51.  to  his  employer.     Artificers  and  labourers,  hired  by  the  weak,  ahall  between 
the  middle  of  March  and  September,  be  at  their  work  at  five  o'clock  in  tho  morning,  and 
continue  it   till  between   seven  and  eight   in  the  evening;  and,   between  September  and 
March,  they  are  to  bo  at  work  by  break  of  day,  till    night,  baling  the  time  for   breakfast 
.and  dinner.  Person*  retained  in  husbandry  cannot  leave  the  hundred  to  serve  in  any  other 
pface,  without  producing  a  te  timonfal  from  the  constable,  and  two -housekeepers  of  tho  dis- 
trict they  last  served.     By  the  20  Geo.  2.  c.  9.  differences    between  handicrafts,   collie**:, 
&ecrlmen,  glassmeu,   and  othor  labourers,  may  he    determined    by  a  justice  of  the   peace* 
who  is  to  examine  upon  oath,  and  make  order  for  payment  of  wages,  provided  the  ansa  in 
dispute  does  notexeed  101.  with  regard  to  servanta  or  51.  with  regard  to  other  persona;  a*4 
oil  non-payment   within  .twenty  Que  days,  it  may  be  levied  by  distress.     The  81  Goo.  2* 


MATTERS  OF  AGGRAVATION.  4», 

1.     Rex  v.  Hulcott.  H[.  T.  1796.  K.  B.  6  T.  R.  583.  An  order 

1fhe  question  in  this  case  was,  whether  an  order  from  a  justice,  for  dis-  d»cliaif  is«; 
Charging  a  servant  from  her  master's  service,  under  the  stat.  15  Eliz.  c.  4.  ^er?*?' 
was  void,  (and  not  merely  voidable),  because  it  did  not  appear  on  the  order  it-  ^  c#  ^  -m 
•elf  that  she  was  a  servant  in  husbandry.  a  nullity. 

Per  Cur.  We  are  of  opinion  that,  as  it  does  not  appear  on  the  face  of  this  aniens  it  ap 
order  that  the  justice  had  jurisdiction,  the  pauper  was  not  legally  discharged  {Jf  arfoponr 
from,  her  service. — Order  quashed.  iMhaYshe 

£     Rex  v.  Justices  of  Kent.  T.  T.  1811.  K.  B.  14  East,  395.  WUINr 

The  stat.  16  Car.  1.  c.  4.  s.  2.  having  continued  the  stat.  1  Jac.  I.  c.  6,  the  rant  in  km 
3d  and  3d  sections  of  which  last-mentioned  statute,  in  the  extension  of  the  bandr/.  ' 
•tat.  5  Eliz.  c.  4.,  authorises  the  justices  in  sessions  (with  the  sheriff,  if  con-   t  613  | 
Teniently  may)  to  rate  the  wages  of  any  labourers,  &.c,  or  workmen  whatso- BJ"j.tn.e  J* 
ever,  c/c,  the  Court  held  that,  justices  have  jurisdiction  over  other  than  the  ™£tM>11 
wages  of  servants  in  husbandry.  flon-  iawjr 

3.     Lowther  v.  Lord  Radnor.  M.  T.  1809.  K.  K.  8  East,  1 13.  the  1  Jac. 

The  stat.  SO  Geo.  2.  o.  19.,  giving  the  magistrate  jurisdiction  to  determine  1.  e.  id.  is 
differences  between  masters  and  servants  in  husbandry,  artificers,  handi- not  eonaa 
craftsmen,  miners,  potters,  Sec,  and  other  labourers  employed  for  any  certain  **  ^*?*r 
time,  or  in  any  other  manner  respecting  wages  within  certain  sums;  husbandry. 

The  Court  held  that  the  statute  applied  to  labourers  of  all  descriptions,  and  And  the 
90t  merely  in  the  particular  trades  or  business  there  enumerated.  net.  20 

4.     Rex  v.  Hose  a  son.  M.  T.  1811.  M.  B.  14  East,  605.  Geo.  a.  c. 

Under  the  stat.  20  Geo.  2.  c.  19.  s.  2.  for  regulating  servants  in  husbandry, 19:  •xl«°d« 
Artificers,  and  other  labourers  there  mentioned,  the  Court  held,  if  a  justice  °f  o°f  ©terr  ^ 
peace,  upon  a  complaint  made  to  him  of  the  misconduct  of  such  persons  in  elas*. 
their  employment,  sentence  the  offender  to  the  house  of  correction  for  a  time  A  servant 
aot  exceeding  one  calendar  month,  he  mu*t,  if  he  intend  to  proceed  upon  the  sentenoed 
statute,  also  sentence  him  there  to  be  corrected  and  held  to  hard  labour;  batov  •  rog* 
the  statute  gives  an  option  to  the  justice  to  punish  the  offender  in  that  manner,  {JSJ™101. 
or  otherwise  by  abating  part  of  his  wages,  or  by  discharging  him  from  his  em-£IM|#rat^~ 
ployment;  and  the  meaning  of  the  term  there  to  be  corrected,  is  to  he  under-  20  Geo.  a. 
stood  by  a  correction  of  whipping.  -But  this  latter  punishment  cannot  be  inflic-e.  le.a.  2. 
ted  on  the  like  offenders  under  the  stat.  6  Geo.  3.  c.  25.   which  enables  the*™*  like 
justice*  to  commit  the  offender  to  the  house  of  correction  for  any  time  not  ex-  J"1"!^*,1** 
ceeding  three  months,  nor  less  than  one  month*,  nor  can  the  punishment  in-  C0rr6elj0II 
ftcted  by  the  two  acts  be  extended.  tn<j  hard  ls> 

—  J>our.* 

JKSttm  0(  aagratoatfOtt.     See  tit.  Trespass. 

ifmt&htto.     See  tits.  Cutting  and  Maiming;  Manslaughter;  Murder. 

extend*  this  act  to  all  aervanta  employed  in  husbandry,  though  hired  for  lew  than  a  year. 
By  the  4  Geo.  4,  c  84,  if  an/  servant  in  husbandry,  handicraftsman,  artificer,  calico-prin- 
ter, miner,  collier,  keel  man,  pitman,  glassman,  potter,  labourer,  or  other  person,  contract, 
in  writing,  to  serve,  and  shall  enter  into  such  service,  or  shall  absent  himself  before  the 
term  of  his  contract  be  expired  (whether  such  contract  be  in  writing;  or  not),  or  be  guilty 
of  nay  miscondact  or  misdemeanour,  he  may  be  committed  to  the  House  of  Correction  to 
hard  labonr  for  not  exceeding  three  months;  or,  in  lien  thereof,  the  whole  or  a  proportional 
•art,  of  bis  Wages  msy  be  abated,  or  he  may  be  discharged  from  his  contract  or  employ- 
ment. By  an  act  of  the  last  session,  10,  Geo  4.  e.  32,  all  the  provisions  of  4.  Geo.  4. 
•for  enlarging  the  powers  of  magistrates  in  determining  disputes  between  masters  and  work- 
men are  extended  to  persons  engaged  in  manufacture*  and  trades  mentioned  in  17  Geo.  8. 
o.*56,  namely,  to  dyers,  and  persons  employed  in  the  manufacture  of  hats,  woolen,  linen, 
/xjstian,  cotton,  iron,  leather,  fur,  hemp,  flax,  mohair,  and  silk.  The  1  Gee.  4.  e.  93, 
makes  some  salutary  regulations  for  restraining  a  reprehensible  practice,  common  in  some 
•arts  of  the  country •  of  compelling  w  orkmen  to  receive  their  wages  in  proviaiom  or  goods 
in  lien  of  money  or  bank-notes.  By  this  act  person*  offending,  concerned  in  the  employ- 
ment of  artificers,  workmen  or  labourers  of  the  descriptions  mentioned  in  the  several  acts, 
from  the  4  Edw.  4.  to  58  Geo.  3.  c.  51,  inclusive,  are  subject  to  a  penally  of  201.  in  ad- 
dition to  other  penalties  with  full  costs  of  prosecution;  a  moiety  of  the  penalty  in  many 
cose* to  be  given  to  the  informer.  The  jurisdiction  of  magistrates  under  these  statutes  is 
limited  to  servants  in  husbandry  and  the  trade*  specified  in  the  statutes. 

*  The  punishment  which  a  magistrate  may  inflict  under  20  Geo.  2.  c.  19.  s.  2,  and  6  Geo. 
3.  c.  95f  cannot  be  blended  in  the  same  sen  tepees;  Rex  v.  Hofeasoo,  14  East,  605. 
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Jtt&fiOf .     See  tits.  Corporation;  Mandamus.' 

[  614  ]      JKeiittS  XttQttfretrtm&t.     See  ante,  tit*.  Coroner;  Inquiry,  Writ  of; 
post,  tit.  Outlawry. 

JWetotorS  Of  (KOUbOCatfon.   See  ante,  tit.  Convocation,  Members  of. 

JtteiUtier  Ot  &Utllumtnt    See  post,  tit.  Parliament. 

JHeiKOrglt&ttlir.     See  ante,  tits.  Contract;  Frauds,  Statute  of. 

JKemorfaCl  Of  &nmtftS      See  ante,  tit.  Annuity;  post,  tit  Stamps. 
™cbeM        Merchant  aWll  ItaUJ  HKetChatrt*  See  post,  tits  Partners;  Trover, 
included  «r  Mayor  of  Lowdom  v.  Wilkrs.  T.  T.  1704.  K.  B.  Salk.  445. 

•7    f™*      It  was  resolved,  that  the  tejm  merchant  comprehends  all  descriptions  of 
4tf.  traders.     See  S  Brownl.  99. 

iUetChatltS  0CCOUttt8.     See  ante,  tit.  Limitations,  Statute  of. 
JHttgCt-     See  post-,~rfi.  Surrender. 
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[  615  ]  P.  615. 

(B)  With  reference  to  estates  in  fee  simple,  p%  616. 
.(C) ■    estates  tail,  p.  616. 

{D) ■ estates  for  a  party's  own* life,  p.  616, 

^E)  ■■ •  ESTATES  PER  AUTER  VIE,  p.  617, 

{F)  — — —  TRUST  ESTATES,  p.  617. 

(G)  ■      ■ POWERS,  p.  617. 

(H) ESTATES  FOR  TEARS,  p.  617. 

1    RELATIVE  TO  CONTRACTS  AND  AGREEMENTS^ 

II.    RELATIVE  TO  ESTATES. 

(A)     With  reference  to  the  definition  and  general  nature  ofJ. 

*  The  law  concerning  merchants  is  called  the  law  merchant,  from  it*  universal  concent,  o€ 
-which  all  nations  take  special  cognizance.  Burlamnqui,  in  his  Natural  Law,  assert*  that  the 
very  aim  of  the  law  of  nations  is  to  serve  as  a  rule  for  commerce.  The  law  of  nation*  on 
*his  head,  as  well  as  on  every  other,  is  acknowledged  by  the  English  municipal  law,  and 
forms,  indeed,  a  very  important  branch  of  it.  In  arbitrary  stales,  Bays  Sir  Wm.  Blacketone, 
4he  law  of  nations,  whenever  it  contradicts  or  is  not  provided  for  by  the  municipal  law  of 
•the  country,  is  enforced  by  the  royal  power;  but  since  in  England  no  royal  power  can  intro- 
duce a  new  law,  or  suspend  the  execution  of  the  old,  therefore  the  law  of  nations,  wherever 
any  question  arises  which  is  properly  the  object  of  its  jurisdiction,  is  here  adopted  in  its  full 
•cxent  by  the  common  law,  and  is  held  to  be  part  of  Jie  law  of  the  land.  Lord  Mansfield,  in 
delivering  judgment  in  the  case  of  Trignet  and  others  v.  Bath,  cited  from  a  note  of  his  own, 
the  case  of  Buvot  v.  Barbot,  in  which  Lord  Toibot  then  Chancellor,  declared  a  clear  opin- 
ion that  the  law  of  nations  in  its  full  extent  was  part  of  the  law  of  England. 

t  If  a  deod  be  given  expressly  to  procure  a  pre-existing  simple  contract  debt  doe /ram 
the  obligor,  it  will,  at  law,  merge  .the  latter,  and  prevent  him  suing  upon  the  same,  3  East, 
8584  though  if  the  deed  be  given  as  a  collateral  security,  or  by  a  third  party,  it  will  not 
hare  that  operation;  see  Id.;  Com.  Dig.  Award;  6  T.  R.  176;  2  Leon.liO.  Where  a  sin- 
gle bill  is  given  by  an  infant  for  necessaries,  it  operates  as  a  merger  of  a  simple 
oontraot  debt  ;  and  if  a  promise  should  be  made  by  tho  debtor  after  he  comes  of  age,  an. 
action  is  not  maintainable  on  this  promise,  but  it  should  be  founded  on  the  deed,  Bel.  N, 
P.  155;  but  a  bond  with  a  penally,  under  such  circumstances,  could  not  merge  a  pre-exist- 
ing valid  contract;  Bull.  N.  P.  181;  Noy.  Rep.  85.  If  a  judgment  be  obtained  expressly 
•for  a  simple  contract  or  specialty  debt  the  inferior  demand  is  merged  according  to  the  rale 
trantit  t»  remjudieatam;  but  if  the  judgment  was  obtained  merely  as  a  collateral  secu- 
rity, the  creditor  retains  an  election  to  proceed  either  on  the  judgment  or  inferior  security; 
Drake  v.  Mitchell,  8  East,  .458;  see  ante,  tit.  Composition  with  Creditors;  Accord  and 
^Satisfaction. 

$  A  definition  of  merger,  see  8  Term.  Rep.  402,  is  not  easily  given,  and  it  is  less  easy 
to  present  the  reader  with  an  accurate  and  summary  view  of  the  circumstances  which 
.furnish  the  conclusion,  that  a  merger  has  taken  place.  Sometimes  merger  is  described 
to  be  wherever  a  greater  estate  and  a  less  coincide  and  meet  in  one  and  the  same  person 
-without  any  intermediate  estate  whereby  the  .less  is  immediately  annihilated*,  or  is  aayl  to 
.be  merged,  that  is,  sank  or  drowned  in  tfeajreater;  see  2  Bin.  Com.  177.    Nothing   is 
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(B)    With  reference  to  estates  in  fee  simple.*  [  616  ] 

(C)     With  reference  to  estates  TAiL."f 
(D)     With  reference  to  estates  for  a  party's  own  life.}; 

more  clear  than  merger  is  an  act  of  law;  and  it  appear*  to  be  entitled  to  the  denomination 
of  an  extinguishment  by  act  of  law  of  one  estate  hY  another  by  the  anion  of  then  two  es- 
tates. To  consolidate  two  estates,  and  con fo and  them  into  one  estate,  is  its  effect.  The 
estate  thus  blended  will  give  the  precise  time  of  enjoyment  originally  limited  by  the  more 
remote  of  the  two  estates,  and  no  more.  Thi«  point  should  be  kept-  steadily  in  View.  It 
is  nlways  to  be  remembered;  that  the  estate  in  which  tho  merger  takes  place  is  not  enlar- 
ged by  the  accession  of  the  preceding  estate:  After  the  merger  the  only  subsisting  estate 
eontinoes  precisely  of  the  same  quantity,  and  extent  of  ownership;  as  it  was  before  the 
accession  of  the  estate  which  is  merged.  To  render  this'  subject  moro  intelligible,  it  wiH 
be  convenient,  and  even  useful,  to  consider  the  difference  which,  in  point  of  law,  exists  be- 
tween the  five  acts  of  law  denominated  merger,  suspension,  extinguishment,  discontinuance, 
end  remitter.  Merger  *n  the  annihilation  of  one  estate  into  another.  Suspension  is  a  par- 
tial extinguishment,  or  extinguishment  for  a  term.  Extinguishment  is  the  annihilation  of  a 
collateral  thing  or  subject,  in  the  subject  itself  but  of  which  it  is  derived.  Discontinuance 
is  the  tester  of  a  seis  n  under  one  estate,  and  the  acquisition  of  a  seisin  under  a  new,  and 
necessarily  a  wrongful  title.  Remitter  is  the  act  of  law  which  puts  an  endjto  the  seisin 
ander  the  wrongful  and  now  acquired  title,  and  restores  the  rightful  owner  to  the  ancient 
seisin  and  better  title.  Suspension  is  merely  for  a  time,  because  the  party  whose  interest  it 
to  be  suspended  has  a  particular  estate,  or  became  he  has' a  defeasible  interest,  so  that  the 
subject  itself,  or  the  estate  therein  may  revive,  when  there  shall  be  a  separation  of  these 
interests,  which,  if  they  were  absolutely  united,  would  be  extinguished.  Lord  Coke,  1 
Inst.  813.  n.  has  accurately  drawn  the  distinction,  with  the  exception  that  he  has  omitted 
tho  durability  of  title.  According  fo  his  lordship*  suspense  in  legal  understanding  is  taken 
when  a  seignory,  rent,  profit,  apprendre,  &c,  by  reason  of  unity  of  possession  of  the? 
seigoory,  rent,  &c,  and  of  the  land  out  of  which  they  issue,  are  not  in  et$e  for  a  time, 
el  tunc  dormiunt,  but  may  be  revived  or  awakened;  and  they  are  said  tor  be  extinguished 
When  they are  gone  for  ever,  et  tunc  moriuntur,  and  can  never  be  revived;  that  is,  when 
e  man  has  as  high  and  perdurable  an  estate  in  the  one  as  in  the  other. 

*  AH  inferior  estates  and  interests  in  land  are  derived  out  of  the  fee  simple  ^therefore, 
whenever  particular  estate  or  limited  interest  in  land  vosts  in  the  person  who  has  the  feo 
simple  of  the  same  land,  nuch  particular  estate  or  limited  interests  become  immediately  t 
drowned  or  merged  in  it,  upon  the  principle  that  omne  mnjus  oontinct  in  se  minus.  Where4 
e  sum  of  money  is  charged  upon  a  real  estates,  which  ostnte  comes  to  the  person  entitled 
to  the  money,  if  in  feo,  the  charge  is  merged;  and  where  the  money  is  secured  by  a  lonrr 
for  years,  or  o  her  legal  estate  in  a  third  person,  there  the  charge  is  also  merged,  except 
where  creditors  are  concerned;  or,  wbfere  the  person  becoming  entitled  to  the  charge  is  an 
infant,  and  dies  during  b*s  minority,  having  l.y  will  disposed  of  his  charge;  2  P.  Wins.  60& 
A  term  of  five  hundred  years  was  vested  in  trustees  to  secure  a  daughter's  portion,  payable* 
at  eighteen  or  marriage.  The  fee-simple  of  the  estate  descended  lo  the  daughter,  who  af- 
terward* died  an  infant,  about  eighteen;  having  made  a  nuncupative  will  which  was  good 
as  to  personal  estate,  whereby  she  devised  all  in  her  power  to  her  raolhor.  It  was  agreed* 
By  Lord  Somers,  that  the  portion  was  not  merged,  but  should  go  to  the  mother;  and  the* 
decree  was  affirmed  by  tho  llouso  of  Lords;  2  Vera.  90. 

t  It  has  been  staled,  that  whenever  a  particular  estate  in  land  vests  in  the  person  who* 
has  the  fee  wimple  in  the  same  land,  such  particular  estuto  is  immediately  drowned  or  mer- 
ged in  it.  In  consequence  of  this  principle,  if  on  estate  had  been  given  before  the  statute 
I)e  Don  is  to  A.  and  ihe  heirs  of  his  body,  if  tho  fee-simple  wm  limited  to  A.  by  the  some 
conveyance, .  or  ramo  to  him  afterwards,  the  estate  tail  would  luivo  become  merged.  But 
it  was  determined  by  the  judgos  in  the  ru»gn  of  Edward  III.  2  Rep.  61.  a.  that  nn  estate- 
tail  could  not  be  merged,  surrendered,  or  extinguished  by  the  accession  of  the  greater  es~ 
tate;  so  that  the  man  may  have,  at  the  same  lime,  and  in  his  own  right,  both  on  estate  tailr 
and  the  immediate  reversion  in  fee-simple  in  the  same  land.  The  reason  ef  this  determin- 
ation was,  that  the  object  of  tho  statute  De  Donis  being  to  render  estates  tail  unalienable, 
if  they  were  allowed  to  merge  in  the  fee-simple,  an  obvious  mode  of  destroying  them  might 
have  been  adopted  by  the  tenant  in  tail  purchasing  :ke  reversion.  But  when  the  protection* 
of  the  stnt.  De  Donis  is  taken  away  from  estates  tail,  then  they  merge  in  tho  rovers  ion  r 
and  become  liable  to  the  charges  and  leases  of  all  those  who  were  at  any  timo  entitled  to 
such  reversion.  Where  the  tenant  in  tail  has  the  immediate  reversion  in  fee  in  himself,  no- 
may  make  u  good  title  by  fine  onlv;  for  in  that  case  ihe  operation  of  the  fine  will  be  to- 
merge  the  base  fee  acquired  by  tho  fine,  and  bring  die  reversion  into  immediate  possession,' 
it  being  determined  that  a  fine  lakes  away  tho  protection  given  to  estates  tail  by  the  statute* 
Do  Donis,  and  that  they  then,  like  all  other  particular  estates,  become  subject  to  merges* 
and  extinguishment,  when  unied  with  the  absolute  fee. 

J  An  estate  for  life  is  subject  to  merge  in  tho  inheritance;  therefore,  whenever  the  ten- 
ant for  lira  acquires  tho  absolute  property  or  inheritance  of  the  lands,  his  estate  becomo* 
merged  or  drowned  iu  the  foe  simple:  1  hut..  336.  b* 


4M  MERGER.— For  feari. 

(6171  (1$)      WlTH  REFERENCE  TO  ESTATES  PER  AUTER  TIE.* 

(P)  With  reference  to  trust  estates.! 

(G)  With  reference  to  powers.]; 

(H)  With  reference  to  estates  for  years.§ 

*  An  estate  per  outer  vie  will  also  merge  in  an  estate  for  a  man's  own  life,  toe  latter  6e> 
ing  the  more  valunblo;  thus,  if  an  estate  bo  limited  to  a  person  for  the  life  of  another,  re- 
mainder to  himself  for  his  own  Kfe,  the  fii>t  ostate  is  merged;  Dyer,  10.  b.;  11  Rep.  83.  b. 

f  Trust  cstulbs  are,  in  all  cases,-  FuSjcct  to  merge  in  the  legal  estate,  whenever  both  es- 
tates come  to  the  same  person,  because  a  man  cannot  bo  trestle  for  himself  And,  i»  • 
modern  case,  Lord  Thurlnw  said  it  was  universally  true,  that  where  the  estates  unite,  ttte 
equitable  must  merge  in  the  legal.  1  Bui.  363.  In  a  subsequent  case,  Lord  Alvanley  said, 
another  position  was  maintained  in  a  lalitudo  that  would  create  infinite  confusion;  thai 
whero  there  is  in  the  same  person  a  legal  and  equitable  interos*,  the  former  absorbs  the  lat- 
ter. I  admit,  that  where  he  has  the  same  interest  in  both,  he  ceases  to  have  the  equitable 
estate,  and  has  Use  legal  estate,  upon  which  this  Court  will  not  act,  but  leaves  it  to  the 
rules  of  law  (  but  it  must  be  understood  always  with  this  restriction,  that  it  holds  only  where 
the  legal  and  equitable  estates  are  coextensive  and  commensurate;  but  1  do  not,  by  any 
rriffhtls  admit  that,  where  he  has  the  whole  legal  estate,  and  a  partial  equitable  estate,  the 
latter  sinks  into  the  former,  for  it  would  be  a  disadvantage  to  him.  A  woman,  before  mar- 
riage, raised  e  term  of  1,000  jears  upon  trust  that  her  intended  husband  should  receive  tbe 
profits  during  their  joint  lives;"  if  they  should  have  any  children,  in  trust  for  such  children' 
during  the  residue  of  the  torm.  The  husband  died  without  children;  the  wife  survived*, 
married  another  husband,  who  survived,  and  took  out  administration  to'her.  The  question 
was,  whether  the  term  should  go  to  the  husband,  or  attend  the  inheritance.  Lord  Cowpet 
said,  this  was  only  an  unskilful  declaration,  not  the  intent  of  the  partv;  the  particular  pur* 
hose  being  served,  it  must  attend  the  inheritance.  If  the  terms  and  inheritance  had  been 
in  the  same  hands  it  would  have  merged;  so  here  it  should  be  attendant  in  equity;  1  P. 
vVm.  374.  ... 

X  A  power  given  to  a  person  having  a  particular  estate  in  the  land,  is  merged  by  his  ac- 
quisition of  the  fee  simple.  An  estate  was  limited  to  T.  H.  for  life;  remainder  to  his  wife 
for  life;  remainder  to  the  children  of  the  marriage  in  tail;  remainder  to  the  survivor  of  the 
nusband  and  wife  in  fee,  with  a  power  to  the  husband,  by  deed  or  will,  to  charge  the  land* 
with  a  rent.  There  was  no  issue,  and  the  husbaud,  in  the  lifetime  of  his  wife,  by  wiH  reci- 
ting the  power,  dovisod  in  execution  of  his  power,  and  of  all  othor  powers,  a  rent  of  I00f«  a- 
ycar,  and  surviving  his  wife.  Lord  Tharlow  said  tbe  power  was  merged;  but  be  was  also> 
of  opinion,  that  though  the  power  was  gone,  and  the  Will  purported  to  be  an  eiecutioiTof  the 
power,  yet,  as  he  evidently  meant  the  charge  should  tuke  plaee  on  tbe  estate  at  all  events, 
it  must  be  sustained  asji  oharge  on  die  estate,  out  of  the  interest  he  had  at  his  death;  1  Bro. 
C<  3ft 

$  A  term  for  years  may  be  defeated  by  merger  when  there  is  an  union  of  the  freehold  or' 
fee  ai.d  the  term  in  one  person  at  the  same  time,    either  in  the  same  er  in  different  legal 
rights;  but  there  are  some  exceptions  under  both  these  heads.     When  they  are  united  in? 
the  same  legal  right,   the  rule  seems  to  bo  very  general,  and  the  principle  upor*  which  it 
•rests  is  obvious,  but  it  is  difficult  to  find  the  principle  upon  which  the  distinctions  in  the' 
%    fattor  class  are  founded.      We  shall  see  stated  under  the  title  of  Surrender,  if  tbe  tenant 
Of  the  particular  estate  grants  his  interest  to  tbe  lessor,  reserving  but  a  single  day,  it  is  sirF-  . 
ficient  to  prevent  an  extinguishment  by  way  of  merger.    So,  tbe  intervention  of  any  estate 
in  remainder  will,  at  all  times,  prevent  a  merger*.     Bat  a  future  interest  or  interesse  termi- 
ni will  be  no  impediment  to  it;  where,  therefore,  A.-  made  a  lea*e  for  ten  years  to  B.,  and 
then  granted  a  second  lease  by  deed  to  C.  for  years,  to  commonce  in  futuro,  B.  having  be- 
fore the  day  on  which  the  lease  to  C.  was  to  commence  conveyed  his  estate  to  the  lessor,  it 
was  held  to  enure  a  raergor,  because  the  interesse  termini  was  not  an  interest  vested  in 
possession,  and,  therefore,  until  it  was  perfected  by  entry,  it  rested  merely  in  contracfr 
and,  consequently,  could  be  no  impediment  to  the  merging  of  a  vested  term  in  the  present 
reversion  expectant  on  that  term.     It  may  be  remarked,  that  it  was  further  determined  that 
this  merger  nad  no  effect  upon  the  interesse  termini,  but  it  was  held  to*  be  good  notwith- 
standing, and  the  term  cdmmenced  on  the  day  appointed;  Dy.  112.  a.     An  estate  in  joint 
.  ffhancy  will  not  prevent  a  merger  as  to  one  moiety  or  other  joint  share,  for  if  .there  ere  sev- 
eral lessees  of  a  term,*  and  the  reversion  descends  or  is  purchased  by  one,  this  is  a  dissolu*- 
tion  of  the  jointure,  and  the  estate  is  said  to  be  executed  as  to  one  moiety  or  other  joint 
share.     If  a  lease  for  years  is  made  to  A.,  and  the  lessor  makes  a  feoffment  to  B.,  with  a- 
letter  of  attorney  to  A.  to  deliver  seisin,  and  ho  makes  livory  accordingly,  vet  these  do  not 
extinguish  the  term,  because  the  act  of  delivering  seisin  is  purely  ministerial,  and  enures  se- 
ttle act  of  the  feoffbo;  though  to  secure  the  term  and  settle  the  reversion,  which  was  ail- 
that  was  intended  to  pans  by  the  feoffment,  it  may  be  proper  for  A.,  after  the  livery,-  to 
make  an  entry  for  his  term,  because  the  livery  gave  the  aetual  possession,  though  the  agree- 
ment and  the  intention  will  direct  it  so  as  to  transfer  the  reversion  expectant  upon  the  term 
after  tbe  losseo  has  re-entered.     A  merger  is  prevented  by  the  express  meaning,  as  well  as 
by  the  equity,  of  the  statute  of  Uses.     Therefore  if  the  lessor  enfeoffs  his  lessee  to  uses, 
the  interest  of  the  leiseo  is  saved  by  the  express  saving  of  the  statute  of  uses* 


MERITS,  AFFIDAVIT  OF.  4M 

jHettttt  aflfalftft  Of.     See  anU,  tit.  Bail,  toL  iti.  p.  66.  el  uq.  l^] 

Before  the  stat,  29  Ch.  2.  c.  X  and  stat.  5  Geo.  2.  e.  20.  the  lessee  for  years  of  tenet* 
per  enter  vie,  would  have  become  an  occupant  on  tho  death  of  the  lejsor,  and  consequently 
the  accession  of  the  freehold  would  luive  merged  the  estate  for  years,  bat  those  statutes, 
said  especially  the  latter,  having  abolished  generally  occupancy,  the  merger  will  naturally 
be  nreveotea  by  the  heir  or  executor  taking  the  reversion  by  special  occupancy. 

tfo»i&stanamg  one  of  the  two  estates  i*  held  in  trust,  and  the  other  is  held  beneficially 
by  the  same  person,  or  that  both  estates  are  held  by  the  samepcrson,  on  the  same  or  dolor* 
out  trust,  the  doctrine  of  verger  whM  operate  on  these  estated,  because  the  law  takes  no 
notice  of  trusts,  over  which  eourts  of  equity  alono  have  jurisdiction;  accordingly  wbeu  the 
merger  ia  law  takes  effect,  courts  of  equity  interpose,  and  will  by  their  interference!  as 
•gainst  the  person  who  has  occasioned  the  prejudice  to  tho  beneficial  owner  entitled  undeY 
tise  trusts,  and  against  all  persons  claiming  under  such  trustee,  without  such  consideration, 
or  with  notice  of  equitable  title,  support  the  trust  by  way  of  charge  upon  the  land,  by  de- 
creeing possession  of  the  land  for  the  time  of  the  estate  which  is  merged,  or  by  deeree- 
in*  a  conveyance,  as  the  circumstances  may  require. 

From  a  collective  view  of  the  cases,  Mr.  Preston  concludes  the  real  distinction  to  be,  that 
the  accession  of  one  estate  to  too  other  by  mere  act  of  law,  as  by  marriage  descent*  by 
executorship  or  intestacy,  would  not  occasion  a  merger  of  one  estate  in  the  other,  where 
two  estates  are  held  in  different  rights,  and  this  without  any  distinction  whether  the  term 
eeeedes  to  the  freehold,  or  the  freehold  to  the  term;  thus  in  4  Leon.  37.  and  Godb.  2, 
Charawood  said  that,  if  a  feme  termor  marry  him  in  remainder,  the  term  will  continue,  v 
tar  tfaet  U  is  the  act  ef  law  which  casts  the  term  on  the  husband;  and  in  the  latter  book  it  is 
said,  that  if  a  woman  has  a  term  and  takes  a  husband  who  purchases  the  fee,  the  term  it 
determined;  on  which  Manwood  observed,  that  the  law  might  be  so  in  that  case,  because 
the  husband  has  done  an  act  which  has  destroyed  the  term,  vis.  the  purchase;  in  Piatt  v. 
dteap,  the  reversion  acceded  to  the  term;  and  in  Bracebridse  v.  Cook,  the  term  was  an 
accession  to  the  reversion;  and  in  these  cases  an  exemption  from  merger  was  uniform!?  at* 
lowed,  as  the  eoeaeqaeaoe  of  the  two  estates  being  held  in  different  rights,  and  one  or  the 
estate*  wee  an  aoeeseioa  to  the  other  merely  by  net  of  law.  This  distinction,  it  perfectly 
consistent  with  the  instances  cited  by  Block  stone,  as  examples  of  his  qualification  of  the 
rule.  After  observing  that  the  estates  muel  come  to  one  and  the  same  person  in  one  and 
Ike  seme  right;  he  adds,  else  if  the  freehold  be  in  his  own  right,  and  he  has  a  term  in  right 


c#eno*W  fen- autre  droit),  tbore  is  no  merger,  therefore  he  continues;  if  tenant  for  years 
enaev  ami  nxakee  him  who  has  reversion  in  fee,  his  executor,  whereby  the  term  fer  yearg 
alee  vest*  hi  kirn,  the  term  shall  not  morse,     tfo.  also,  if  be  who  both  the  reversion  in  fee. 


»  him,  the  term  shall  not  merge,  tfo,  sjso,  if  be  who  both  the  reversion  in  fee) 
marries  the  tenant  for  years,  lie  hath  the  inheritance  in  his  own  right,  the  leaso  in  right  of  hat 
wife;  ia  all  these  eases  one  estate  was  an  accession  to  the*  other  bv  act  of  law.  From  the 
ease  of  Piatt  v.  8leap,.  Jenkins,  in  his  lectures,  deduces  these  distinctions:  a  woman  has  a 
lease  for  yean,  she  takes  a  husband,  who  is  aeised  of  the  reversion  in  fee,  the  lease  may  ' 
sawnve  la  the  wemaa.  A  husband  has  a  lease  for  years,  and  the  wife  purchases  the  fee, 
amd  the  wife  bofate  marriage  has  the  reversion,  this  extinguishes  the  loose,  but  not  so  if  the 
tee  descends  to  the  wife  offer  marriage,  and  he  refers  to  tho  maxims  volenti  non  fit  injuria, 
fit  quitibet  potest  ronuneiate  juri  pro  so  inirodocto*  All  these  positions  it  is  said,  are  col- 
lect, except  that  which  applies  K>  the  wife,  who  before  marriage  has  reversion.  That  pro- 
position is  contrary  to  the  current  of  authorities,  and  no  case  occurs  which  supports  the 
proposition  that  the  lease  shall  mergo  when  the  husband  has  a  lease  for  yean  and  tho  wife 
peschases  the  fee,  but  this  latter  proposition  of  law  may  be  reconciled  by  considering  that 
the  wife  oannot  purchase  with  effect,  without  her  husband's  concurrence,  that  this  conotg- 
Tooce  is  an  act  done  by  him  amounting  to  a  waiver  of  the  term,  and,  in  effect,  to  an  agree* 
meat  to  give  up  the  term,  and  take  a  fteohold  in  right  of  his  wife.  This,  however,  may  be 
considered  a  doubtful  point.  As  far  as  respects  creditors,  the  law  seems  to  make  some  re- 
ceive in  the  doctrine  of  morger,  but  on  general  principles  it  has  been  thought  difficult  to 
adopt  the  rule  laid  down  in  the  eases  upon  the  point  without  qualification.  In  Bro.  Exting. 
97,  n  h  said,  sombte  if  a  man  bos  a  toase  lor  years  as  executor,  and  afterwards  purchases 
the  reversion,  the  lease  is  not  extinct,  and  especially  so  far  as  it  is  to  be  assets  in  the  bands 
ef  she  executor;  and  if  it  is  extinct,  it  seems  to  be  a  devastavit  ad  ultimum  (read  ad  va)*- 
lemy;  Moor,  64.  is  also  to  the  same  effect  Now  in  all  these  cases  it  is  evident,  says  Mr. 
Preston,  that  if  a  doubt  bat  been  entertained  upon  the  point,  that  doubt  seems  to  he  resolved 
tato  the  conclusion,  that  the  term  is  ia  effect  annihilated,  as  against  the  executor  and  alf 
ether  person*;  hut  the  law  seems  to  hove  provided  a  remedy  in  value  for  the  creditors  and 
others  claiming  under  the  testator,  against  proper  goods  of  the  executor  himself?  so  the 
merger  of  the  term  of  an  executrix  or  administratrix  in  the  reversion  or  remainder  of  her9 
fcasbend  will  be  a  devastavit  by  the  husband  and  wife  during  the  coverture,  and  proba- 
bly by  the  wife  after  its  determination.  But  on  general  principles,  it  is  said,  the  husband 
eeuld  net  be  liable  fbr  the  devastavit  at  anytime  after  the  death  of  hie  wife,  or  ether  de- 
termination of  the  coverture,  except  where  there  has  been  judgment  fbr  she  devastavit 
against  him  and  his  wife,  during  the  coverture.  Such  are  the  rules  of  a  eoart  ef  law, 
and  it  said  to  be  extremely  doubtful  whether  a  court  of  equity  would  afford  a»y  relief  es- 
pecially as  there  ia  a  specific  remedy  in  sneb  ease  et  law.  It  ia  a -general  rule  with  courts 
ef  cecity  that  where  the  owner  of  aa  estate  becomes,  entitled  to  e  charge  npo*  it,  seen- 
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434  MESNE  PROFITS.— -Atom  /or—  Wktn  U  tU$. 

\  61*  ]  JWeStte  BtOCrSS     See  put,  f it.  Process. 

Jttrsnr  firofits,  £rtf on  Cur. 

I.  RELATIVE  TO  THE  DEFINITION  OF,  p.  620. 

II. WHEN  OR  WHEN  NOT  SUSTAINABLE, 

p.  620. 

HI. BY,  AND  AGAINST,  WHOM  MAINTAIN- 

flft)]  ABLE,  p.  6*1. 

IV. BAIL  CONNECTED  WITH,  p.  625. 

V. = THE  DECLARATION,  p.  623. 

VI. PLEAS,  p.  625. 

VII. BRINGING   MONEY  INTO   COURT,   p>. 

625. 

VIII. THE  EVIDENCE,  p.  625. 

IX. DAMAGES,  p.  62* 

X. COSTS,  p.  627, 

I.  RELATIVE  TO  THE  DEFINITION  OF.* 

U<»m  fist :  ■ 

its  between  IIv  RELATIVE  TO  WHEN  THE  ACTION  IS  OR  IS  NOT  SUS* 
the  time  of  TAINABLEr 

iSVfw*  *•    Do*  v.  Hicks.  M.  T.  1797.  K.  B.  7  T.  R.49B. 

try  to  avoid  It  was  resolved,  that  mesne  profits,  between  the  time  of  a  fine  levied*  asaf 
it,  art  not  0f  entry  to  avoid  it,  are  not  recoverable. 

reoorsrable  2      Harbis  v.  Allen.  ML  T.  17»0.  Ca.  Prac.  46. 

Y  *!»*&*  *^e  Court  b«M  ^at  an  act'on  *°r  mesne  profits  -  lies  pending  a  writ  of  er- 
in*  a  writ   *0>r. 

•Terror.  3.    Goodtitle  v.  North.  H.  T.  1781 .  X.  B.  2  Dong.  584. 

The  lessor  In  an  action  for  mesne  profits,  plea  bankruptcy .  Tbe  connsef  staled  tba*i 
■^tjaet  to  an  actios  for  use  and  occupation,  bankruptcy  may  be  pleaded;  and  saie% 
IM?t  ™?J  that  in  a  case  argued  some  time  ago  in  this  court,  it  has  been  decided,  that  a 
^1*,,  party  who  goes  for  mesne  grofits,  after  a  judgment  in  ejectment,  may  waiv* 
*iiffteef»rtue  trespass  and  bring  an  action  on  the  case  for  use  and  occupation, 
the  mesae  4.     Bjrch  v.  Wright.  M.  T.  1786.  K.  B.  1  T.  R.  378. 

profits  is  an  Action  for  use  and  occupation.  Ashurst,  J.  It  is  very  material  to  distill* 
ase^m/oe  ***  bT  a  tenn  OI*  Jeai*t  *uch  term  •hall  sink  into  tHe  estate  for  the  benefit  of  the  heir;  ami 
canal  ion.  r^  ^art'w*c*c0  Ml('»  be  subscribed  to  this  docrtine  with  "this  addition,  snfe«s  there  if  evt- 

Bat saen  ae  *ence  °^  ,ne  intentl0fl  °f  ln*  ofrn«T  °f  the  foe  that  the  charge  sboeld  not  merge.  Bel  the 
tin*  matt  Peraon  •■titled  to  the  estate  most  have  the  sbsolntS"  fee,  for  an  exception  »  made  in  ease) 
of  a  tenant  in  tail.  So  where,  by  reofon  of  a  liraitat  on  to  trustees,  to  leserve  contingent 
remainders,  tbe  owner  does  not  take  a  fee  the  charge  wilt  subsist.  In  the  caee  of  ia&Dts 
the  Court  also  departs  from  the  usual  coarse,  for  it  is  much  more  beneficial  to  the  iafaaft 
that  the  charge  should  continue  personal,  because,  an  infant  has  the  ate  and  disposition  of  H 
before  twenty- one,  bat  he  has  no  tfisposiog  power  over  the  real  estate  nntil  of  age.  Bnt 
where  a  lunatic  dies  entitled  to  sn  estate,  and  also  to  a  charge  vptm  it,  sensed  by  a  term 
the  heir  will  take  the  estate  dfecharged^,  and  the  Lord  Chancellor  (Lord  Loughborough) 
said,  that  it  was  a  clear  principal,  bolt  at  law  and  equity,  that  where  there  is  a  oonfusioej 
of  rights,  where  debtor  and  creditor  become  tbe  same  person,  there  can  be  no  right  pat  aa 
exert  too,  bnt  there  is  an  immediate  merger.  In  the  case  of  infants,  he  observed,  courts  of 
equity  proceed  vpotra  supposed'  interest  upon  the  part  of  die  infant,  if  he  could  expense 
it,,  that  the- charge  should  subsist,  becanao  it  was  obviously  for  his  benefit,  bnt  betweaei 
«  reaTaser  personal  representatives  there  could  be  no  eqeuty,  as  there  waa  no  right  bnt  tins 

interest  must  be  taken  aa  fortune  had  directed  it  In  the  case  of  creditor*  alsu,  the  Cowt 
will  support  tbe  charge  as  personalty,  and  prevent  it  sinking  into  the  estate  for  the  benefit 
of  the  heir;  2  Yes.  264. 
•  *  An  ejectment  being  as  (described  under  that  tiile)  a  feigned  action,  institsted  against 
a  nominal  defendant;  and  generally  upon  a  fictitious  ouster,  is  net  aa  adequate  remedy 
for  the  recovery  of  the  mesne  profits.  By  I  Goo.  4»  e,  87.  as  2.  on  tho  trial  of  an  eject- 
meat,  at  tho  suit  of  a  landlord  against  a  tenant,  ihe  judge  shell,  whether  the  defendant  ap- 
pear or  not,,  permit  the  plaintiff,  after  proof  of  bis  right  to  recover  possession  of  the  pre- 
mises,, to  go  into  evidence  of  the  mesne  profits  thereof*  whieh  the  jary  are  thereby  requited 
to  incorporate  in  their  verdict,  provided  that  the  landlord  shall  still  be  entitled  to  his  actios 
for  the  recovery  of  sath  profit*  as  may  have  been  enjoyed  after  the  verdict,  down  to  we 
day  of  the  delivery  of  the  possession  of  the  premises. 
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grab  lb*  different  dates  and  times.  From  the  time  of  recovering  in  the  ae-  L  ?**  ] 
tion  of  ejectment;  m  my  opinion  the  plaint  id  is  precluded  from  recovering  in  °«  !j"jj*j 
this  form  of  action;  for  that  would  be  blowing  both  hot  and  cold  at  the  same  {JJJJJJSIt 
time,  by  treating  the  possession  of  the  defendant  as  that  of  a  trespasser,  and  aBteoidaat 
that  of  a  lawful  tenant,  during  the  same  period.  The  plaintiff  cannot  first  w  to  the 
recover  in  ejectment,  and  then  for  use  and  occupation  for  the  time  subsequent  tints  of  ths 
to  the  duy  of  the  demise  in  such  ejectment.  demiM  in 

&     Timmi.no*  v.  RowuNsoy.  H,  T.  1765.  K.  B.  3  Burr.  1603.  o^at** 

The  Court  held,  that' the  landlord,  where  the  tenant  holds  over,  after  eject- go ^betai 
ment  brought,  may  waive  the  action  for  mesne  profits,  and  sue  on  the  4  Geo.  lord,  wher* 
2*  for  double-  value.  the  tenant 

w holds  o?  er. 

III.    RELATIVE  TO  BY  AND  AGAINST  WHOM  MAINTAUf-JJJJ^ 

ABLE.  ,  V0  an^  not 

V    Asow.  T.  T.  1703.  K.  Bl.  Salk.  260.  v.  Close.  H.  T.   1686.  K.  for  moms 

B.  Skin.  247.  profits.* 

On  the  question,  whether  an  action  for  mesne  profits  should  be  brought  in     ,       , 
Hie  name  of  the  real  or  nominal  lessee?  ™  ***■ 

*?The  Court  said:  the  former  is  the  ramre  advantageous  method;  as  he  may  broJ.^  \m 
'then,  upon  proper  proofs,  recover  damages  for  the  rents  and  profits  received  the  name  of 
t)y  the  defendant,  anterior  to  the  timo  of  the  demise  in  the  ejectment,  which  the  potato 
cannot  be  done  in  an  action  at  the  suit  of  the  nominal   plaintiff;  see  Bui.  N.«oncern«d 
P.  8;  and  the  courts  will .  not  stay  the  proceedings  until  the  security  is  given  °f lkml  •/  . 
Ibr  the  costs,  which  will  be  done  when  the  action  for  mesne  profits  is  brought  j^oo!" 
an  the  name  of  such  nominal  lessee. 

3.     Aslim  v.  Paiucin.M.  T.  1758.  K.  B.  2  Burr.  665.  Jefvesies  v.  DrsoK. 

H.  T.  \  73S.  K.  B.  Stra.  96a 

This  was  an  action  of  trespass  for  the  mesne  profits  of  a  house  in  Sheffield'*11^  *>*** 
in  Yorkshire,  brought  in  the  name  of  the  lessee  of  nominal  plain  tiff4  in  eject-  ^JJ^ho,  M 
ment  against  the  tenant  in  possession,  after  judgment  obtained  against  the  mction  caa 
casual  ejector  by  default,  the  costs  of  the  ejectment  were  also  included  and  be  brought 
inserted  in  the  declaration,  as  consequential  damages  of  the  trespass  therein  inihenaaje 
complained  of.     On  the  trial  of  this  cause,  the  plaintiff  gave  in  evidence  tho  °.y.he?£l* 
judgment  in  ejectment,  the  writ  of  possession,  with  the  return  of  execut^  Jlj^Jant 
upon  it,  the  defendant's  occupation  nf  the  premises,  the  value  of  thorn  during  Bj^  a  j,jL 
that  time  (which  was  proved  to  be  201.)  and  the  costs  (amounting  to  IS/,  more.)  meat  by  do 
On  the  part  of  the  defendant,  it  was  objected,  that  as  the  judgment  in  the  faolt  ■ 
ejectment  was  by  default  against  the  casual  ejector,  this  action  could  not  be  a*!"****1 
legally  maintained  in  the  name  of  the  nominal  plaintiff,  hut  ought  to  have  been    ^  SJjJ^J* 
brought  by  the  plaintiff's  lessor,  and  they  ought  to  have  proved  the  plaintiff  J-         J 
to  have  been  in  possession  when  the  defendant  committed  the  trespass  for 
which  the  action  was  brought.     All  the  judges  were  unanimously  of  opinion 
that  the  nominal  plaintiff  and  the  caeual  ejector  are  judicially  to  be  consider- 
ed an  the  fictitious  form  of  an  action  really  brought  by  the  lessor  of  the  plain- 
tiff against  the  tenant  in  possession  invented,  under  the  control  and  power  of 
the  Court,  for  the  advancement  of  justice  in  many  respects,  and  to  force  the 
parties  to  go  to  trial  on  the  merits,  without  being  entangled  in  the  nicety  of 
pleadings  on  either  aide.     That  the  lessor  of  the  plaintiff,  and  the  tenant  in 
possession,  are  substantially  and  in  truth  the  parties,  and  the  only  parties,  to 
the  suit.     The  tenant  in  possession  must  be  duly  served,  and  if  he  is  not,  he 
has  a  right  to  set  aside  the  judgment;  if,  after  he  has  been  duly  served,  he 
.does  .not  appear,  but  lets  judgment  go  by  default,  such  judgment  is  carried 
into  execution  against  him  by  a  writ  of  possession.     That  there  is  no  distinct* 
tion  between  a  judgment  in  ejectment  upon  a  verdict  and  judgment  by  default. 
In  the  first  case,  the  right  of  the  plaintiff  is  tried  and  determined  against  the 
defendant*,  in  the  last  case  it  is  confessed.     An  action  for  the  mesne  profits  is 
*  Or  on  tbo  11  Geo.  2.  for  doable   rent.     Thoajrh    it  i*  not   yet  settled  whether,  when 
Jhe  ejectment  is  (bonded  on  a  notice  to  quit  given  by  a  tenant,  the  landlord  is  entitled  to 
maintain  debt  upon  the  2  Geo.  2.  c  19.  for  (Jqqble  rent:  but  it  seems  the  better  opinion 
*bat  he  jf  .jboJ. 
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^■meatiri  to  the  recovery  in  ejectment.  It  ma?  hn  brought  by  -the 
of  tfcft  plaintiff  in  his  own  name,  or  in  the  -name  nf  ike  nosaiasi  isnase, 
either  shape  it  is  eqaally  his  action. 

8.    Goodtitle  v.  Tombs.  T.  T.  1770.  C.  P.  S  Wila.  lifc. 

Onotoasol     The  plaintiff  G.,  on  the  demise  of  his  lessor,  who  was  tenant  In 

ip  Mmuon^f  the  lane's  in  question,  with  defendant  T.,  recovered  judgment  and 

hupoauan  8lon  *n  ejectment  against  a  casual  ejector  by  defask,  and  nitarvarsjs  bronght 

ion  in  saao  this  action  of  trespass,  for  the  recovery  of  damages  sustained,  by  being  kept 

tiooforsnesout  of  possession  by  bis  companion  T.  from  the  time  of  the  deans*  Isid  en  Joe 

no  grafts,   declaration  in  ejectment,  until  the  time  of  the  execution  of  the  writ  of  tjesssa)- 

sion.    Upon  the  general  issue  pleaded,  there  was  a  verdict  tar  the  fnaiaiift^ 

damages  151.  and  40s.  costs,  subject  to  the  opinion  of  the  Court  upoatfcia 

question,  jrtz:  Whether  one  tenant  in  common  can  maintain  this  nation 

the  other  to  recover  damages  for  the  expulsion  and  mesne  profits? 

Gould,  J.  It  must  be  taken  for  granted  in  this  case,  that  there  was 

al  ouster,  and  that  the  defendant  kept  bim  out  from  the  time  of  the  demise, 

till  the  judgment  in  the  ejectment;  the  plaintiff  in  this  case  is  net  confined  to 

the  very  mesne  profits  only,  but  ho  may  recover  fbrnis  trouble.  I  hnjro  sssenn 

four  times  the  value  of  the  mesne  profits  given  by  *  jury  in  this  sort  d  action 

r  i&ft  '  ***  trespass;  if  it  were  not  to  be  so  sometimes,  complete  justioaconldnothn 

I  623  k  done  to  the  partv  injured.     This  notion  may  be  brought  either  in  the  name  of 

the  nominal  plaintiff  in  the  ejectment,  or  by  bis  lessor;  it  fblloaes  the  *sject- 

.Mtnta*  a  necessary  consequence;  the  judgment  in  cjecUBes^bv^e^anltnas 

the  very  same  effect  in  this  case,  as  if  it  had  been  after  a  verdict;  and  fan 

Court  will  intend  every  thing  possible  against  the  defendant,  that 

It  boa  hmn •**aal  ou*ter,  if  that  were  necessary,  and  the  writ  of  possession 

donbtsd      *urocient  in  this  case  to  warrant  a  verdict  for  the  .mesne  profits. 

whether  as  *•     BuRrre  *•  Richardson.  H.  T.  1813.  C  P.  4  Taunt.  1SLX 

action  lief      In  this  case,  the  Court  doubted  whether  an  action  for  steme  •**£» 

against  a    sustained  against  a  tenant  for  the  holding  over  of  his  subtenants* 

8*¥llj?r  5.    GowxLssTosn  t.  Porter.  M.  T.  1798,  K.  B.  Woodf.  L.  e>  T.  At*.  An 

tho  holding  ^ 

over  hut  as      ^  «■»• 

deMenaata    'On  motion  for  a  new  trial,  it  appeared  that  the  plaintiff,  by  an  nation  of 

ejectment,  had  evicted  one  M.  (who  had  been  a  tenant  of  his  under  taoftM 
sanoooroi  ment  for  a  lease,)  and  had  since  brought  an  action  agttinst  fits  present  defend 
hftoenldhoant,  in  which  he  had  declared,  first,  in  trespass  quart  chmnm  jntgk9maA  m 
broafhta    another  count  for  money  had  and  received,  being  in  met  •for  awsBenrofits.    ft 
JJJJJJ^       a*a«  mi  the  -present  defendant  contended,  that  his  client, »  puissant oa  m     "~~ 
ftHtoTio     •*  tne  *g*nt  of  M.,  who  was  in  prison,  was  not  liable  4o;any  ne*kn<of 
possession*  pass,  nor  for  the  mesne  profits,  M.  himself  being  the  only  party  to  be* 

to.    ;Bst  Lord  Kenyon  observed,  that  the  plaintiff  having  recovered  » 


ment  against  his  tenant,  any  other  party  in  possession  -was  liahaa  tobedeatttad 
a  trespasser,  and  that  in  an  action  of  trespass,  damages  ought  In  he  $ivns* 
though  not  amounting  quite  to  the  mesne  profits. — Rale  refused. 

IV.    RELATIVETO  BAIL  CONNECTED  WITH.t 

V.    RELATIVElrO  THE  DECLARATION. 

*  In  ihe  cue  of  Kooeli,  d.  Warns  v.  Hall,  Doqg.  21.  whore  it  woo  dootded  that*****- 
gogee  might  recover  in  ejectment,  wilbont  a  previous  noiico  to  quit,  against  o  tenant  clojsn* 
ing  andor  o  lease  from  the  mortgagor,  granted  after  ?he  mortgage,  withoat  the  privity  of 
mortgapeo,  it  was  asked  by  tho  counsel  of  the  defendant,  if  sach  mortgage©  might  also 
teaiotam  an  action  agamat  the  tenant  for  mesne  profits,  which  would  be  a  manifest  bsreV 
obtp  and  injustice  to  tho  tenant,  as  he  woa'd  then  pay  tho  rent  twice.  Lord  ssonsjMd,  C. 
«.,  gave  no  opinion  on  that  point;  bat  «aid  tboro  might  bo  a  distinction,  for  the  i 
might  bo  considered  as  renolvmif  tkA  .««» ;«  «^«^  »«  «„„  »n„  :„.„.—»    k„  .«  :«.«*u. 


might  bo  considered  as  receiving  l ho  rent  in  order  to  pay  the  interest,  by  an  impliod 
Jty  from  the  mortgagee,  ontil  he  determined  bis  will. 

t  The  action  for  mesne  profits  is  bailable  or  not,  at  the  discretion  of  the  C<mrt;  sad 
-wnen  an  order  for  bail  is  made,  the  recognizance  is  usually  taken  in  two  years'  t*)u  «.f  tbo 
premises,  but  this  is  likewiso  discrejtiojiary ;  see  Barnes,  85  j  1  Soy.  frac  «6. 
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4\    Iieaari  r.  Hranalew.  E.  T-  14 11 .  sL  B.  £3  East,  407, 
Dbe4ed««ttin«l«teaith6  defendant  broke  and  entered  *me  roeesuage,  Sue.  Th«  deola 
situate  at  the  parish  of  S.  in  the  county  of  Staffing  and  ejected  Hie  pW^jJ^Ji 
fom  the  eoeaBssion  and  accaparion  taaneof,  and  kept  and  <coaltnuod  ^meo*tatethedif 
<ej**fed  ear  mfong  apace  of  taoe,  sod  taring  ail  «ff  that  *ime  took  and  reeeiv-  feront  par 
ed  to  the  use  of  them  the  defeadaat,  oil  the  issues  of  the  said  premises,  being   f  624  "| 
of  a  large  yearly  value,  and  cut  down  and  destroyed  divers  large  quantities  eel*  of  land 
of  grass,  corn,  and  hay,  Stc. ;  by  reason  of  oil  which  said  several  premises,  from  which 
the  said  ferns,  lands,  and  promises  were  much  injured,  &c:  ^nd  the  plaintiff the  P^ofit« 
daring  all  4he  time  aforesaid,  not  only  lost  the  rents,  issues,  nad  profits  $6.  J^"^ 
bat  asas  deprived  4*f  she  weans  of  cultivating  the  same,  and  was  obliged  to  ex-  B[on  t0  ^ 
pond,  and  aid  csjpcad,  differs  targe  suras  of  money  in  •reooaermg  •possession,  lege  a  pre 
fee.    After  judgment  by  detank,  it  was  moved  in  arrest  of  judgment ,  fbeea*we<:We  day  on 
no  time  was  «narged  inlhe  declaration  when  the  acts  complained  of  were  wbich  an 
anmnwtlod-,  smr  is  it  stated  for  what  space  of  time  the  defendants  wrongfully  ^^  m" 
wttoossBsond^he  plaintiff,  and  held  the  premises.  ;tDe  {\mQ 

•  Per  Car.    $io  doubt  thfe  declaration  would  i>e  aolden  bad  an  -special  4e~  ttb«  posses 
mutter;  tat  two  must  recollect  the  fcealiug  quality  >ef  tha  atatute  of  Aaae,*k>n  was  re 
Wwioli,  after 4!ifecting  that,  upon  any  demurrer  joined,  judgment  silhail  be  giv-  tainod  is  fa 

on  aooaaeaarHosae  -very  sight.of  >the«ause  «nd  matter  in  law,  without  regard- tAl  ,on  •£"    , 
•^.    -  ■■»■■-.  ?  *-  ..- ..       J  •  ^  t  -.    .  .  .j  *    l    -j  £_  u    ^i  j*  ohu  demur 

ing  aovtimperfeetiorj,  amission,  m  detect  tin  any  judgments  by  default,  and  di-  m 

recta  that  no  such  judgment,  nor  any  judgment,  or  any  writ  of  inquiry  of  da* 
mages  executed  hereon,  stall  be  reversed  for  any  imperfection,  omission,  de* 
feet,  matter,  or  thing,  which  would  have  been  aided  toy  any  of  the  statutes  af- 
ter tjouunilu  of  verdict.  The  question,  therefore,  ts,  whether  there  be  any 
tin!  feet  .in  *his  4eclnmtton.  'There  is  a  tdeieet  in  the  went -of  astagiaf 
;  far  It  amy  states  that  the  defendant  injected  the  ipsnsntiff  mm 
i  sjndeooupatiQo^f  !the  promises,  toe.,  wad  kept  Aim  eat  for  a 
tons;  apse*  of  time;  but  tnene  Is  «o  .detect  in  the  allegation  -of  the  «pla*ntiff  *e 
tMo  ee  nana  if  or  tor  the  wsoagful  ecpuision.  k  must  have  been  ear  some  ifime 
befeieiaae  acwauiirought;  <end  it  appears  an  <tbe  record  when  the  action  was 
brought.  ¥he  net  -specifyiRg  *ne  particular  time,  therefore,  is  not  a  matter  pf 
aabetanae,  bat<eory  of  ^m,<wai»h 'is  helped  by  die  statute,  unless  enow  far 
ajwoiaJ  vause  af  demovrer. 

*.    GuLLfvam*.  HaniKvrATER.  H.  T.  1788.  K.  43.  2  T.  B«46J. 
On  executing  »the  writ  of  inquiry,  the  jury  gave  their  verdict  for  the  rent  of  Ta*« 
Dm  auemisea,eait^nd  notancanne  aWieastsof  rfae  inject  metrf.     The  defendant mwotdf 
awaaaseaibaaaawpt  after  the  'jue%amnt  m  ejeotnmiit,  and  baa>Te>lne  piaaeat  y*gj* 
sUst  hai  wan  ifaroagbt.    Acute  having  been  ^obtained  to  show  cause  why  the  iav  ^^^ 
emaMoa^heoUfiietaoaot  aside,  because -the  jury  hadaot  given  the  costs  af  otedo**) 
nm  ejstanaaitt  in  their  damages.     Per  Cur.    This  is  an  aarAicotkmtto  the  die-  cart*  in  eke 
eeettoaief  ^faeGonrt  to  set  aside  the  inquisition,  because  (lie  damages  gutenfby  ejsstmaat. 
aha  jary  mrc-too  small.    There  is  no  doubt  bat  that  4he  plaintiff  had  another 
remedy  >fbr4fje  xeats  of  the  (ejectment;  for,  being  a  liquidated  debt,  he  oer- 
aaialy  mifht  «*re  •proired  it  under  the  .commission.    And  *s  he  ihas  negloqtad 
aa^doitsjat,  m*&  chosen  to  take  the  chance  of  raeovesing  them  in  an  oblique 
way^wneti  %e  corfW  tiave  recovered  in  a  direct  manner,  wad  has  <ianed,  -we  are 
net  disposed  to  assist  him. 

VI.  WELATJVB  TO  THE  PLEAS*  C  f*5  1 

<sooolwivl£  v.  North.  H.  T.  1181.  K.B.  Doug.  584.  Ddoknipt 

Adttenef  rwwpess^formesfte  profits.  Pleaefbaokraptoy  after  the  cause  JJ  "^ 
vif action  accrued.  -General  demurrer.  IX  was  contended  that  the  statute  of  tioii  for 
2>  Gap.  S.  c.  .30.,  which  gives  this  plea,  only  speaks  of  debts  due  before  the  insane  pro 

*  The  fjanaaal  awee  ia  not  sailty;  and  if  the   plaintiff  deole*e  against  the  defendant,  fiu*t 
frr  having  taken  the  mesne  profits  for  a  longer  period  than  lis  years  before  action  brought, 
ate  ieaendaateMy  plead  the  atatate  of  limitations,  namely,  not  gailty,  within  «U  yaaxs 
tMaeae-tbe  oommetieement  of  the  suit,  and  tberaby  protoot  himself  from  all  bat  aU^eaaa;  ' 

iB.  N.  P.88. 

}  The stat. *of  6.  $•*  .i.e.  is.  Iwbioo  diwoU, ifest-sU pmu*  whp  shiUl.bajro^s^ 
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bankruptcy,  and  an  injury  on  entering  the  plaintiff**  close  cannot  eonatitatt  Y 
debt,  A  party  cannot  in  any  case  of  a  tort  liquidate  bis  own  demand  tor  dam- 
ages, and  swear  to  it  before  the  commissioners. 

Lord  Mansfield.  The  form  of  the  action  is  decisive.  The  plaintiff  goes 
lor  the  whole  damages  by  the  tort,  and  when  damages  are  uncertain,  they 
cannot  be  prored  under  a  commission  of  bankruptcy. 

But  ue  ante,  tit.  Bankrupt. 

VII.  RELATIVE  TO  BRINGING  MONEY  INTO  COURT- 
Holdfast  v.  Morris.  H.  T.  1760.  C.  P.  S  Wils.  116. 
And  in  tech     Trespass  against  the  tenant  in  possession  for  the  mesne  profits  after  jodg- 
-aetiens,      ment  against  the  casual  ejector.    Per  Cur.    It  was  lately  resolved  by  all  the 
JJJTJJjVkI  judges,  that  this  action  lies  for  the  mesne  profits  from  the  time  the  tenant 
vfrfr  court,  in  possession  has  notice  of  the  lessor's  title,  though  the  tenant  lets  judg- 
ment go  by  default,  and  his  name  does  not  appear.     On  the  record  of  the 
judgment  against  the  casual  ejector,  it  was  moved  for  the  defendant  for  leave 
to  pay  a  sum  of  money  into  court,  comparing  this  action  to  an  action  on  the 
-ease  for  use  and  occupation,  in  which  action  money  may  be  paid  into  court, 

Bed  per  Cur.  This  is  a  trespass  tor  a  tortious  occupation,  but  the  action  on- 
the  case  is  upon  a  contract  either  expressed  or  implied,  and  the  Court  refined 
the  motion;  and  it  was  said,  the  like  motion  had  been  lately  denied  in  B.  R» 


VIII.  RELATIVE  TO  THE  EVIDENCE* 
4a  accept  1.' Dos,  d.  Hill,  v.  Lee.  T.  T.  1812.  K.  B.  4  Taunt  459. 

^T^efi  1      Motion  *°  8e*  iBide  a  verdict,  which  had  been  obtained  by  the  plaintiff  en 

l  **6  j  an  action  for  mesne  profits,  under  the  following  circumstances.     The  defen- 

;^S|,°y* dentin  ejectment  had  buffered  judgment  to  go  by  the  default;  after  which, 

.severed  ia  tne  plaintiff  had  accepted  rent  for  the  time  past,  under  an  agreesaent  to  waive 

.ejectment   the  costs  of  the  ejectment,  but  he  nevertheless  brought  an  action  lor  the  mesne 

fer  the       profits  to  racover  those  costs;  to  which  the  defendant  pleaded  the  general  is- 

-time  elapa  rae.  aruj  UDon  the  trial  the  defendant  offered  evidence  of  the  above  ssention* 

Jae  eW»e  *^  •eTreamem%  which  was  rejected,  and,  as  the  Court  now  held,  rightly  rejee- 

latd  cannot  ^  on  *****  issue;  for  the  defence  was,  in  substance,  that  a  part  of  the  dama- 

Jm  fiven  in  ges  had  been  accepted  in  satisfaction  for  the  whole;  whereas  the  plea  was, 

.evidence  aa  that  no  trespass  had  been  committed,  and  they  refused  the  rule. 

derthegea  ^    DBWN  v#  White,  H.  T.   1797.  K.   B.  7  T.  JL  II*. 

SaMMtioB     Tr6tPau  for  me*°e  Proft*  hJ  tna  nominal  plaintiff  in  ejectment.    The  ma* 

Jot  mttnt   ***•  °f  declaration »°  ejectment  was  served  on  the  wile,  and  in  her  own  nai — 

profit*,        onlv.     It  was  proved  that  her  husband  allowed  her  a  separate  mainte 

ft  there  be  and  that  he  had  not  been  near  her  for  many  years.     The  steward  of  the 

a  recovery  of  the  plaintiff  proved  that  the  house  belonged  to  the  wife,  and  that  she  had 

agaiaettne  pajd  tne  r#nt  „p  to  May,  1794.     The  learned  judge  refused  to  receive  the 

J^^^.judgment  in  ejectment  in  evidence  against  the  husband.    The  plaintiff,  net 

™  being  able  to  prove  any  trespass  without  the  judgment,  was  non*euited. 

credit  upon  good  and  valuable  consideration,  bona  fide,  for  any  money  whotaotver,  wsnaa 
is  not  doe  at  the  timo  of  the  bankruptcy,  shall  bo  admitted  to  prove  each  debts,  am. 
baa  bean  holdoa  not  to  oxtead  to  damages  roeovorablo  in  an  notion  for  mesne  aisasi;  one 
Wbitm,  16. 

*  AAo  r  jodgmant  apon  a  vardict  against  the  tenant  in  possession,  who  has  appeared  and 
confessed   lease,  entry,  and  ouster;  tho  plaintiff  most  produce  in  evidaneo  an  examined 
•*opy  of  the  judgment,  and  tbo  role  of  conrtjto  confess,  ax.  and  prove  tba  period  of  defeu- 
idant'a  occupation,  and  the  valne  of  mesne  profits,  and  of  the  costs  of  executing  a  writ  of  pos- 
aaasioo.    Bat  where  the  judgment  in  ejectment  has  been  by  default,  and  ao  no  rale  lor  the 
eoafemioa  of  lease  entry,   and  onater,  the  plaintiff  should  be  prepared  with  an  examined 
copy,  not  only  of  the  judgment   but  of  the  writ  of  possession  also,  and  the  plaintiff 'a 
.return,  and  proof  of  costs  in  the  ejectment;  and  in  executing  tho  writ  of  possession,  proof 
.ef  the  value  of  mesne  profits  will  be  required,   aa  in  the  first   instance   mentioned.    Al- 
though, however,  the  judgment  is  conclusive  evidence  of  the  plaint  iff 'a  title  against  the 
•tenant  in  possession,  it  establishes  no  fact  beyond  the  time  stated  in  the  demise,  see  Phot. 
fSv.  S55;  Peake,  StS;  Stark.  £v.;  consequently  it  is  not  necessary  for  plaintiff  te  be  ate* 
pared  with  proof  of  title,  except  where  he  seeks  to  recover  profits,  antecedent  to  the  day 
ef  tee  demise,  or  brings  bis  action  against  a  precedent  occupier;  see  Bell.  N.  J».  47. 


SiESSlTAGE,  43* 

Per  Cut.    The  judgment  in"  ejectment  could  ftot  be  admitted  as  evidence  the  jedg 
against  thejiusband,  because  be  Was  no  party  to  the  suit;  that  what  was  said  "^^"i 
by  Lord  Holt  in  the  case  referred  to,  roust  be  considered   with  reference  to  ^enoe  a 
the  subject;  that  the  case  of  Aslin  v.  Parkin  also  showed  that  the  recovery  in  gainst  baa 
ejectment  operated  as  an  estoppel  to  the  parties  to  controvert  the   plaintiff's  band  and 
title;  that  in  this  case  there  was  no  evidence  of  the  trespass  but  the  judgment  wife. 
in  ejectment,  and  the  wife's  confession  of  a  trespass  committed  by  her  could 
not  be  given  in  evidence  to  affect  her  husband  in  an  action  in  which  he  is  lia- 
ble for  the  damages  and  costs.— Rule  discharged.  The  dana 

__— ___  !•■ ■*•  B°t 

IX.  RELATIVE  TO  THE  DAMAGES.  SelEi* 

1.  Goodlittlev.  Tombs.  T.  T.  1770.  C.  P.  3  Wils.  118.  rent,  beta* 

The  Court  held  that  the  damages  are  not  confined  to  the  mere  rent,  bat  ex- tend  to  pro 
tend  to  the  profits,  &c.  fitt,  fee. 

2.  Doe  v.  Davis.  T.  T.  1795.  N.  P.  1  Esp.  358.  L  627J 

Trespass  for  the  mesne  profits.  The  counsel  for  the  plaintiff  in  his  opening, An*  '"J? 
said,  that  he  went  for  the  extra  costs  of  the  plaintiff  in  prosecuting  the  eject-  ^J^m^jT 
intent,  as  well  as  for  the  value  of  the  premises  from  the  time  of  the  demise  laid 
in  the  ejectment.  Lord  Kenyon  said,  that  whero  there  was  a  judgment  by 
default,  in  such  case  the  plaintiff  might,  in  this  action,  go  into  evidence,  and 
recover  the  costs  of  such  judgment,  as  well  as  the  mesne  profits  of  the  estate; 
but  where  the  ejectment  had  been  defended,  and  the  plaintiff  had  recovered, 
and  taxed  his  coats,  that  he  could  not  recover' above  his  taxed  costs,  If  the  plaia 

— — —  tiff  recover 

X.  RELATIVE  TO  THE  COSTS.  leu  than 

Dos  v.  Davies.  H.  T.  1796.  K.  B.  6  T.  R.  593.  yri7t^ 

After  a  verdict  for  the  plaintiff,  with  U.  damages,  in  an  action  for  mesne  {jjjfcljjj 
profits,  the  master  only  allowed  him  Is.  costs.  does  nit 

Lord  Kenyon,  C.  J.     This  action  is  founded  wholly  and  entirely  on  title,  certify  thai 
The  judge  might  have  certified, in  this  case,  that  the  freehold  or  title  was  chief-  the  title  tor 
■V  in  question  under  the  statute  of  Charles  the  Second;  but  not  having  done  so,  the  l*»d 
the  plaintiff  is  entitled  to  no  more  costs  than  damages. — Rule  discharged.         ^estiiir 

~"~ — — — — — - —     "  ptantiffnr 

JHt00ttffg?»  not  entitled 

Smith  t.  Marti*.  H.  T.  1671.  K.  B.  2  Saund.  401.  tocesM 

Error  to  reverse  a  judgment  given  in  the  county  palatine  of  Durham,  where-  tf  •"■  **~ 
in  M.  was  plaintiff  against  S.  and  others,  defendants,  wh*re  the  plaintiff  de-*1**  °*  ~* 
dared*  that  he  was  seised  of  a  dwelling  house,  with  tho  appurtenances,  in  the  ^Tmaybe 
city  of  D.,  whereof  a  house  called  the  Garden  House,  otherwise  the  House  on  described' 
taw  Wall,  and  a  garden,  were  parcel  in  hia  demesne  as  of  fee,  and  being  so  aa  parcel  of 
seised,  the  defendants,  intending  to  injure  him-,  did  dig  stones  in  a  certain  a  naaraafa 
pieco  of  ground  called  the  Bank,  otherwise4  the  Mote-side,  in  the  city  of  D.  or£°.Mt»  . 
aforesaid,  so  near  to  the  house  called*  the' Garden-house, 'otherwise  the  House  JJ^y* 
on  the  Wall,  and  the  said  garden,  that  the  said  house  and  300  perches  of  a  JJ3i  woide 

*  When  the  judgment  in  the  ejectment  U  against  the  casual  ejector  for  want  of  an  aP"attce. 
pearance,  the  coats  of  the  ejectment  are  generally  included' in  the  damages,  and  indeed 
the  lessor  of  the  plaintiff  has  no1  other  remedy  in  that  case  for  them.  Dot  thia  ^  mode  of 
recovering  Used  costs  U  seldom  reeorted  to;  and  whore,  slier  a  recovery  in  ejectment, 
aad  before  an  action  for  mesne  profits,  the  dependent  became  bankrupt,  and  the  laasor  in- 
setted the  taied  coats  of  ejectment  aa  damages  in  hia  action  for  mesne  pro6ta9  bnt  the  jary 
did  not  inelsde  them  in  their  verdict;  in  executing  a  writ  of  inquiry  thereon,  the  Court* 
refused  to  set  aside  the  inquisition,  because  the  costs  beiog  a  liquidated  debt,  tho  plajotiflT 
might  prove  them  under  the  defendant's  commission  of  bankruptcy;  and,  aa  he  had  chosen 
to  take  the  chance  of  recovering  in  an  oblique  way,  more  than  he  could  have  recovered 

r,  and" had  failed,  the  Court  did  not  think  it  aeceasary  to  aasiat  him;  sea 


in  a  direct  manner, 
1 T.  R.  M. 

t  If  inr  an  ejectment  thorn  bo  a  vordiet  for  the  plaintiff,  and  the  defendant  bring  a  writ 
of  error,  and  enters  into  a  fecognhunee  to-pay  coats  in  ease  of  non-suit,  fcc.  pursuant  to 
•tat.  16  it  17  Car.  2.  e.  8;  and  he  be1  nonsuited,  Jtc.  the  defendant  in  error  needs  not  bring 
•  ttire  facia$  or  debt  on  the  recognizance,  but  may  sue  out  an  elegit  of  inquiry,  to  re- 
cover thy  moaae  profits  sine*  the  first  judgment  in  ejectment;  seo  1  Ciomp  Prao.  225* 


**  MIDDLESEX,  BILL  OF— Mature */. 

[  «*&  ]  stone  wall  inclosing  the  said  garden,  afterwards,  to  wit,  $e.  eethoJy  jgsjsffofl 
down,  and  fell  down  on  the  ground  in  the  said  piece  of  hand  so  <Jng,te  like 
piaintifTs  damage  of  1002'.,  and  therefore  he  brought  this  actase*  The  " 
fcndants  pleaded  not  guilty,  and  a  verdict  and  judgment  against  tfcasr    -" 

which  they  brought  their  writ  of  error,  and  aawgaed  let  errev,  that  a*  a 

cannot  he  parcel  of  a  dwelbag-house.  Sedmm  atarefer,  fee  a  gafdeat  am*  it 
raid  take  parcel  of  a  bouse,  and  by  the*  name  wifl  pass  in.*  iMiisuis*ua, 
and  although  in  a  praxip.  quad  reddai  it  must  be  demised  hy  the  man*  of  a 
garden,  vet  in  this  action,  which  is  only  to>  recover  dasaagee  for  a  wrong,  aad 
no  land  is  demanded,  it  is  well  enough  alleged.  Wherefore  the  judgment 
affirmed. 


JKethtW »t  ***  m t tfcoWrt  ettsptl.   See  poet,  tit. 

Jttftllrle^maU.     See  peri,  tit.  Principal  and  Agent. 
i»ffc Weser,  »fll  Of.     See  ante,  tit.  L0nw*fcm,  &toM*  oj 


I,  GENERAL  NAT0RE  OF,  p.  62*  

II.  WHEN  IT    MAY    BE   ISSUED;    INTO  WHAT  COUNT!, 

AND  WHERE  SERVED  OR  EXECUTED,  p.  CM. 
HI.  AC  ETIAM  IN.     See  oafe,  tit.  Ac  Etian* 
IV.  RETURN  TO.    See  post,  tit.  Process. 
V.  HOW  DESCRIBED  IN  PLEADING,  aw  ttO. 

la  eon-bail  L  GENERAL  NATURE  OF* 

S£?an  n   WHEN  IT  MAY  BE  ISSUED;  INTO  WHAT  COUNTY,  AND 
ofMiddii  -AND  WHERE  SERVED  OR  EXECUTED. 

mi  but  it  1.    Foster  t.  Bokner.    E.  T.  1776.  K.   B,  Cewp.  454.  SL  P.  Ben*  t. 
•as  before  Wilding.  M.  T.  179*.  7  T.  H.  i 

f  6*9  J  I.  a  non-baikble  action  a  bill  of  Middlesex  leaned  before  >the  cease  ef  ae- 
eeyeeaaa  tien  accrued.  Lord  Mansfield  said,  it  is  admHtedt^the  pJaintiff,  at  ahtiitte 
j'JJJ*  efseing  eat  the  latitat,  upon  the  Stood  of  August,  bed  ao  caaw  of  aetieo-  ft 
ed;  for  if  must  also  be  admitted  that  if,  at  the  tiaie  of  the  commencement  el  the  anil  Hm 
theeetiea  plaintiff  had  no  cause  of  action,  a  subsequent  right  of  action  will  not  saapest 
aoaree  at  a  the  present  action  brought.  The  question  therefore  is,  what  is  the  oaaenaeace- 
V  l*tK  **  ment  °^tne  *u*t  *n  *"*•  c**er or  when  must  this  actio*  be  said  te  he  arougbt?  In? 
SSTiir«r*  ***•  cmM  *  *8  ot*  process;  and,  therefore,  if  the  injury  is  done  before  the  ac- 
the  hOU  it  t**1  *  brought,  it  is  sufficient  till  the  bill  ia  filed. 

wfflmffiet.*.  Huswayv.  Meruit.  T.  T.  1668.  JL  B.  1  Vest  38.  HiMnuum  w. 
Betiaea  Smith.  E.  T.  1759.  K.  B.  2  Burr.  967;  *Eaet,T*. 

•J*  *here       The  defendant  had  eovvnented  to  pay  the  plaaathTa  sum  ef  maaey,  s 

eat Uurea  *P*B  th°  PWntiff  took  G*  a  ^tlei,  *«*"*  *****  th* *"** •*  acfelDa 
lad,  MVS     sad  arrested  the  defendant  upon  it. 

mast  be  ta      The  Court  discharged  him;  for,  though  it  is  allowed  a  men  nap  take  eat  a 

hea  that     latitat  before  the  money  is  due,  jet  the  party  je  not  to-  be  arrested  upon  it  be* 

the  oaase  of  fore.     See  1 1  East,  1 1 8. 

!clwnJ i?  *•  Borman  v.  Bellamy.  E.  T.  1786.  K.  B.  t  T.  R.  ia7.  Slac*  v.  Bbah- 

JoTtbe  do  »"•  M*  T-  ,793'   N«   P'  *  ^P-  4«.  S.  P.  DSVEICSBT.    DaLST.  E.    X 

fondant  ia  *™0.  K.  B.  1  Doug.  384.  Drew  t.   Marmot.  T.  T.  1144  K-  A.   I 

arrested.  WHs.  77. 

y tlM  dtfon  On  showing  cause  against  a  rule  to  set  aside  the  proceedings  in  thin  ease 
Middlesex  for  irreg°Jar»ty>  it  appeared  that  the  defendant  had  been  served  with  a  bill  of 
•  A  bill  of  Middlesex  is  the  ordinary  mode  by  which  action*  are  romatnaned  ia  thr 
King's  Benelt  againtt  unprMkged  pe«aona  retiding.in  tee  eoanty  of  Middleeea  The 
Bill  of  Middl«Mi  is  a  precept  withont  either  ten  or  direction,  and  signed  aaerelj  ia  thr 
name  of  the  pro t bono tary,  commanding  the  sheriff  to  take  the  defendant,  if  ha  be  leaed* 
bis  bailiwick,  and  him  safely  keep,  so  that  he  may  have  hie  body  before  ear  Lord  the  King 
Hi  Westminster,  on,  fce.,  te»e*swer  the  plaintiff  of  e  plea  ef  trespass.  If  ta»  defends*! 
eaneot  be  arrested  upon  or  served  with  a  copy  of  this  process*  the  plaintiff  aaay  see  eat  ee_ 
alias %  and  after  ihnt  (if  neeessary)  a plwrie$  bill  of  Middlesex,  coaamaadiag  the 
as  btfere,  or  as  oftentimes  as*  ho  has  bi.ee  commanded  te  take  the  defendaat»  etc. 


MIDDLESEX,  BILL  OF.— Description  of,  in  PUading,  Ut 

Dliddlesex,  in  ihe  city  of  London.     Buller,  J.     There  is  no  instance  in  which  &*  Plain 
this  Court  has  not  determined  that  the  service  of  a  bill  of  Middlesex  in  ^°n"|^™?fa 
don  is  irregular,  except  where  there  has  been  some  dispute  about  the  limits  of  ^u  0f  Mid 
the  city  of  London.     See  1  T.  R.  187.  dlasex,for 

if  ha  were  to  be  arrested  upon  or  served    with  a   bill  of  Middlesex  oat  of  that  county,  the 
Court  would  set  aside  the  proceedings  lor  irregularity. 

4.  Price  v.  Jackson.  E.  T.  1813.  K.   B.  1  M.  o>  S.  442.  And  a  con 

Cause  was  shown  against  a  rule  obtained  for  setting  aside  a  latitat  for  i^reg-  S"n<dacT 
ularity.     It  appeared  the  latitat  had  been  directed  to  the  sheriff  of  Middfesex.  trjne  jt  fa 
The  cast)  of  Kelly  v.  Shaw,  tn/ra,  was  relied  upon,  where  the  proceedings  bean  hold 
were  held  good,  though  the  latitat  was  served  in  Middlesex.     But  the  Court  en  that* 
held  that  this  practice  was  irregular,  and  made  the  rule  absolute.  latitat  dr" 

5.  Kelly  v.  Shaw.  M.  T.  1794.  K.  B.  6  T.  R.  74.  2f sheriff 

It  was  moved  to  set  aside  the  proceedings  in  this  case  for  irregularity,  the  0f  Middle 
defendant  having  been  served  with  a  latitat  in  the  couoty  of  Middlesex.  tax  is  irrag 

Lord  Kenyon,  C.  J.  It  does  not  appear  more  objectionable  to  serve  a  lat-  alar; 
itat  in  Middlesex  than  in  any  other  wrong  country.     If  it  give  personal  notice  Though  tha- 
to  the  party,  it  is  sufficient,  if  it  be  not  a  bailable  process. — Rule  refused.  Court  refus- 

es! to  sat  aside  proceeding*  because  the  defendant  was  served  with  a  latitat  in  Middlesex* 

6.  Ellis  v. .  E.  T.  1819.  K.  B.  1  Chit.  333,  J  630  ) 

It  was  moved  to  set  aside  the  service  of  the  bill  of  Middlesex  for  irregular-  PSJtief ,j£j 
tty,  on  the  ground  that  it  was  served  in  the  parish  of  St.  Giles,  Cripplegate,  in  &\„£T  lQ 
the  city  of  London.     Per  Cur.     The  parish  of  St.  Giles,  Cripplegate,  adjoins  gr.  Giles, 
the  county  of  Middlesex;  and,  therefore,  by  the  ordinary  rule  which  the  Court  Cripplegate 
has  laid  down  as  to  the  service  of  process  on  the  confines  of  the  county,  this*  efficient » 
application  would  not  be  well  founded;  but  at  all  events  the  defendant  coraesil.  be,n8  °* 
too  late,  viz.  eight  days  after  notice  of  declaration. — Rule  refused.  ofanTdioia 

~ — — — —— — -  j6-  conn 

V.  HOW  DESCRIBED  IN  PLEADING.  ty7* 

t.  HarringtOx\  v.  taylor.  E.  T.   1812.  K.  B,  15  East,  378.  A  bill  of 

A  replication  to  a  plea  of  the  statute  of  limitations  showed  a  bill  of  Middle-  Bfiddlesax 
sex,  sued  out  by  the  plaintiff  on  the  8th  of  August,  1805.     The  Court  said,  ™ *in  ^j£ 
they  would  take  no  notice  in  pleadings  of  the  issuing  of  the  bill  of  Middlesex  on  din^ttr 
a  day  in  vacation,  even  though  it  be  pleaded  as  such.     Besides,  it  refers  to  have  Seen 
the  proceeding  term.  sued  out  in 

2.  Rexv.  Boyles.  E.  T.   1729.  K.  B.  2  Ld.  Raym,  1559.  vacation; 

la  debt  on  a  bail  bond,  brought  by  the  plaintiff,  as  assignees  of  the  sheriff  of    f\?   *i 
Middlesex.     The  plaintiff  declared  that,  after  the  first  day  of  Trinity  term,^at&th^ 
A.  D.  1706,.  viz.  the  18th  of  July,  he  sued  out  of  the  Court  of  King's  Bench  Court  waa 
a  bill  of  Middlesex;  whereupon  it  was  objected  to  the  declaration,  that  it  ap-  then  holden 
feared  thereby,  that  the  writ  was  sued  out  in  the  long  vacation  out  of  term  •*  Westmm. 
time;  and  that  the  Court  must  judicially  take  notice  of  the  beginning  and  endltMV 
of  the  term,  as  well  moveable  as  immoveable,,  and  that  the  18th  of  July  was  af- 
ter Trinity  term  was  ended,  and,  therefore,  that  the  writ  was  a  void  writ;  for  it 
wee  not  possible  to  be  sued  out  of  the  Court  of  King's  Bench,then  sitting  at  West- 
minster, 18th  of  July,  when  it  was  vacation  time,  no  such  Court  being  then  sit- 
ting at  Westminster.     The  Court  were  unanimously  of  opinion  that  it  was  ill, 
and  that  it  was  according  to  the  truth  of  the  fact;  for  it  could  not  on  the  18th- 
of  July  be  sued  out  of  the  Court  of  King's  Bench  then  sitting  at  Westminster, 
when  the  Court  did  not,  nor  could  not,  sit  out  of  term.     The  plaintiff  desired 
leave  to  discontinue,  which  was  granted  him. 

See  3  T.  R.   184;  15  East,  378;  sed  vide  2  B.  $  B.  65&  f 

3.  Beth  v.  Buoadbent.  E.  T.  1789.  K.  B.  3T.  R.  183.  a  eVt 

Trespass.     To  which  the  defendants  pleaded  a  justification,  stating  that,  on  |,e  statadto 
the  8th  of  April  in  the  28th  year,  &c,  a  bill  of  Middlesex  was  sued  out  of  the  hayo  been 
Court  of  King's  Bench,  the  said  Court  then  and  still  being  at  Westminster,  sued  out  of 

*  In  order  to  set  aside  tho  service  of  a  writ  in  n  wrong  county,  there  must  be  n  positive 

affidavit  showing  that  there  could  be  no  diapuie  as  to  the  boundary; v.  Walters,  I 

€fhit.  Eep.  14;  S.  P.     Swiss  v.  Williams,  1  Chit.  R*p.  15.  a;  Anon.  Loff-.  26;  11   Trice,, 
122;  7  Taunt.  2?3. 

YOL.XIL  5t> 
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the  Coon  at  To  (his  plea  there  was  a  special  demurrer;  because  the  writ  tras  sued  oof  oil 
Weaimina  tne  3^  0f  April,  when  the  Court  were  alleged  to  be  sitting,  whereas  the  8th 
JfVb  *  °^  ^Pr^  was  'n  tue  vacation.  Per  Cur.  With  respect  to  the  objection, 
tween  ihe  which  is  founded  upon  a  fiction,  there  is  no  weight  in  that;  though  in  point  of 
•Moicn  day  fact  we  know  that  writs  do  issue  in  vacation  time;  yet  that  difficulty  is  obvi- 
and  ike  ated  by  testing  them  in  term  time.  So,  on  the  other  hand,  although  the  Courts 
quarto  dU  <j0  not  actually  sit  on  the  essoign-day,  yet  in  law  it  U  considered  as  the  first 
*oat  day  of  the  term. 

tJSSfi    aWtotUsei:,  «ountfi  Court  of" 

the  trial  tc?  K  Bateman  ▼.  Smith.  T.  T.  181 1.  K.  B.  14  East,  301. 

forty ^hiP       To  assumpsit  defendant  pleaded  the  general  issue,  and  set  up  the  defence 

lings  by      °f  infancy  at  the  trial.     The  plaintiff  contended  that  the  debt  was  for  neces- 

tbe  defence  saries;  but  Lord  Ellenborough,  C.  J.,  overruling  the  demand  for  the  money 

of  infancy,  lent,  as  for  necessaries,  the  jury  only  allowed  part  of  the  plaintiff's  demand 

iV?ill*j°     to  the  amount  of  1  J.  13*.,  for  which  they  gave  their  verdict. 

mx  Coant?      Lord  Ellenborough,  C.  J.  said,  that  'it  was  assuming  the  whole  question 

Conn  act.   nere  to  sav  tnRl  tne  original  debt  was  above  40s.,  for  the  jury  having  famd 

If  the  dama  the  damages  to  be  under  40s.,  entitled  the  defendant  to  recover  double  costs-- 

Sea  are  on  by  the  very  words  of  the  net  under  consideration. 
•J  fortr.  2.  Wase  v.  Wyburd.  M.  T.  1779.  K.  B.  Doug.  246. 

•hillinft  in      Jk8umpsit  upon  a  running  account;  and  the  statute  of  limit  at  tons  bemsf 
aninauiii  pleaded,,  it  appeared,  on  the  trial,  that  none  of  the  items  were  within  thesis 
inhabitant  yearsy  except  one  article  of  JO*.,  and' the  plaintiff  accordingly  had  a  verdict 
of  Middle    only  for  that  sum.     The  defendant  having  applied  for  leave  to  suggest  oh  thtr 
aex  the  de  roll  that  he  lived  at  the  time  of  the  action  brought  in  the  county  of  Middlesex,* 

?D?.a?1       and  was  liable  to  be  summoned  to  the  county  court  under  the  statute  of  23 
doable   °  ^eo*  2*  c'  33,  ^v  w^*cn>  m  sucn  ca9C8>  the  plaintiff  is  not  to  have  his^osts,  bat* 
costs,         to  pay  double  costs  to  the  defendant;  a  rule  to  show  cause  was  granted, 
whether  Lord  Mansfield  asked,  if  there  was  any  exception  as  to  administrators  in' 

the  plaintiff  the  statute,  and  it  appearing  that  there  is  no  such  exception*. — Rule  absolute. 
roein  bU  3.  Ailway  v.  Burrows.  M.  T.  1779.  K.  B.  Doug.  263. 

onuneno       *^8  was  an  oclion  brought  upon  an  apothecary's  bill,  owing  by  the  de- 
al reprerar  feDC^nt's  testator,  in  which  the  plaintiff  had  a  verdict  for  1/.  5s.     Thereupon' 
tative.        a  rafb  was  obtained  to  show  cause  why  the  defendant  should  not  hare  leave  to 
Bat  a  per    suggest  on  the  roll  that  he  lived  in  Middlesex,  and  that  the  debt  was  under 
aonal  ropre  40*.     Lord  Mansfield.     The  Court  will  not  permit  the  suggestion  of  a  i*«t- 
cannotbe    ter  on  ^e  ro^'  mi^9s  '*  appe°r  to  be  relevant;    and  it  could  not  be  meant' 
aned  in  the*0  6*ve  this  court  of  conscience  a  jurisdiction  over  executors:     If  there  is* 
County       no  express  exception,  there  is  one  implied  from  the  nature  and  the  remsom  ot 
Court  of     the  thing.  — Rule  discharged. 
Middleeei,  and  therefore  shall  pay  costs,  though  the  damagerare  under  forty  sfiifliacs. 

L  632   J  4.  Parker  v.  Vaughan.  E.  T.  J  803.  C.  P.  1  B.  &  P.  29.     , 

An  action        It  was  resolved,  that  an  action  for  use  and  occupation  lies  in  the  County 
for  use  and  Court  of  Middlesex. 

occupation  ^^ 

lies  in  tbo  — — —  - 

County  JKftlttUsep  Court  Ot  KeqUeStS-     Se«  Po*t,  th.  RtqMttl*  Cnnrt  «f. 

MuStaL      JSWttta  *    Seo  tits.  A-my;  Moniey, 

*  With  respect  to  the  militia,  while  pi  need  on  general  military  duty,  there  is  scarcely 
any  distinction  in  their  liability  from  troops  of  tho  line;  but  while  they  are*  merely  caBeo 
out  fur  nnnual  training,  they  arts  subject  to  no  punishment  which  affects  life  or  limb.  By 
the  55  Goo.  3.  the  period  during  which,  in  ordinary  times,  they  may  be  placed  on  doty  is 
limited  to  twenty-eight  days  annually;  and  by  the  57  Geo,  3.  c.  57.  his  Majesty  mav  sus- 
pend their  being  embodied  nt  all  during  any  year.  They  nro  only  sworn  to  serve  in  breat 
Britain  and  Ireland,  and  their  service  in  the  hitter  country  is  limited  to  two  successive 
years.  Ry  tho  JO  Goo.  4.  c.  10.  tho  perminent  staff  of  the  militia  is  reduced,,  and  all 
general  and  subdivision  meeting*  re'nting  thereto,  tho  procuring  of  rttturas,  the  hallo  a  ins; 
for*  and  supplying  the  vacunoiui  liio.oin,  are  siKpendod  itil  the  ooJ  of  the  nest  ee*rioa  of 
parliament. 
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1.  Rext.  Aston,  E.  T.  1761.  K.  E.  2  Burr.  1149. 

Lord  Mansfield  was  clear  a  substitute  must,  since  the  act  of  33  Geo.  2.  c.  A  wbiti 
22*  be  considered  as  a  militia-man  within  the  31  Geo.  2.  c.  20;  for,  though  {jjj^jy^ 
there  might  have  been  a  doubt  upon  the  former  act,  at  the  first  making  of  it,  ej  M  a  mi 
whether  a  substitute  was  a  militia-man  for  this  purpose,  yet  doubt  is  removed  mu-man. 
by  the  latter  act,  which  is  a  plain  declaratory  legislative  exposition  of  the 
former.     The  preamble  recites  this  very  clause,  and  puts  this  construction 
upon  k: — That  substitutes  are  militia-men  within  the  act. 

2.  Robinson  y.  Garthwaitb.  H.  T.  1808.  K.  B.  9  East,  296. 

The  Court  held,  that  a  captain  in  the  militia  receiving  his  pay  and  contin-  Receiving 
goat  allowances  before  his  qualification  was  properly  authenticated,  is  not  Pav  *■  .not 
executing  any  power  directed 'by  the  militia  act  of  42  Geo.  3.  c.  90.  to  oe®"0"^1^ 
executed  by  captains,  so  as  to  bring  him  within  the  penalty  of  the  1 4th  clause;  wj,hin  •. 
the  receipt  of  such  pay  and  allowances  not  being  provided  for  by  that  statute,  14.  of  the 
even  if  any  other  than  acts  of  a  military  discipline  were  intended  to  be  so  militia  act, 
prohibited.  42Q^°-  •• 

3.  Astlet.  v.  Rat.  M.  T.  1809.  K.  B.  2  Taunt.  214.  |  633 1 

Action  of  a$*ump$it,  in  which  the  declaration  stated,  that  at  the  time  of  thorr  ltlj,e 
defendant's  undertaking  a  certain  ballot  for  persons  to  serve  in  the  militia  in  lime  of  jn 
pursuance  of  a  certain  act  of  parliament,  in  consideration  that  the  plaintiff  had  ro|menta 
paid  to  the  defendant  2/.  12s.  6<2.,  the  defendant  undertook  to  pay  to  him  the  railiiia-maa 
s*jm  of  20/.  in  case  the  plaintiff  should  be  duly  and  legally  ballotted  at  the  "»  discover 
said  then  ensuing  ballot,  conditionally;  viz.  that  he  should  provide  him  a  sub-ed  V?fi  Jnn 
stttute,  or  pay  a  penalty  of  20/.  in  lieu  thereof,  which  the  defendant  then  and  J'J  an  * 
there  engaged  to  pay,  upon  his  producing  to  them  a  warrant,  or  certificate,  to  othor  \B  bal 
that  effect,  signed  by  a  magistrate  or  a  deputy-lieutenant  of  the  county;  and  lotted  in  his 
the  plaintiff  averred  that  he  afterwards,  at  the  said  ensuing  ballet,  was  legally  room,  ont 
ballotted  to  serve  as  a  militia-man  in  the  said  militia,  and  in  pursuance  there-  S^^V*™* 
of  did  provide  himself  a  substitute,  to  wit,  one  Edward  Rawley,  who  was  *nen  ^ontinu 
•nd  there  duly  sworn  and  enrolled  to  servo  in  the  said  mil.tia  as  the  substitute  nnce  0f  lne 
cf  the  plaintiff;  of  all  which  premises  the  defendants  had  notice,  and  the  same,  and 
plaintiff  did  then  and  there  produce  to  them  a  warrant  or  certificate  to  that  therefore  a 
effect,  signed  by  two  deputy-lieutenants  of  the  county,  R.  Leeke  and  J.  !eff*l  b*Wot 
Cotes;  and  by  reason  of  the  premises  the  defendant  then  and  there  became 
liable  to  pay  to  the  plaintiff  the  sum  of  20/.  according  to  their  undertaking. 

The  Court  said:  under  the  Militia  acts  12  Geo.  3.  c.  90.  and  47  Geo.  3.  c. 
VI.  if  a  person  ballotted  is  found,  at  the  time  of  enrolment,  to  be  unqualified 
for  the  service,  and  another  is  ballotted  in  his  place  out  of  the  same  list;  this 
is  a  continuance  of  the  same  ballot,  and  is  a  legal  ballot. 

JlftCU.*    See  ante,  til.  Lien. 

*  In  some  place*  the  tenants  are  bound  to  h.ivo  their  com  «ron!i]  at  the  lord's  mil);  nee 
Vin.  Abr.  Mill.  In  an  action  on  the  case  fur  erecting  :i  mill,  ihe  lord  declared  upon  a  cus- 
tom lor  all  the  inhabitants  to  grind  at  his  mill,  and  that  the  defendant  hnd  built  a  mill  tbern 
contrary  to  this  custom,  and  this  was  adjudged  a  good  cuatom,  and  suit  to  a  mill  may  He 
by  reason  of  tenure  or  service,  and  also  by  cintom,  and  so  m  iv  well  bind  at  rang  or*;  see  2 
Built  195;  Com.  Dig.  tit.  Droit,  II.  A  newly  erected  house  within  the  precincts  is  with- 
in the  custom  of  muhure,  and  none  may  grind  elsewhere,  oxcopt  in  case  of  excessive  toll, 
or  that  the  grist  cannot  be  ground  in  convenient  time;  see  Hardr.  177;  3  Burn,  J:,  tit.  Mill. 
Anciently,  it  appear*,  that  by  an  ordinance  of  Edvv.  1.  the  toll  of  a  mill  was  required  to  be 
takes  according  to  the  custom  of  the  land,  and  according  t"»  ihe  strength  of  the  watercourse 
either  to  the  80th  or  24th  com;  see  Burn,  J.,  tit.  Mill  J  1  H.iwk.  stat.  181;  Daty. 
J.,  c  112.  p.  253;  3  Edw.  1;  yet  in  snuo  placo*  the  millerj  claimed  and  took  a  sixteenth 
part;  and  where  the  custom  had  been  so  usod  time  out  of  mind,  it  seems  to  have  been 
considered  good  and  warrantable;  seo  Dalt.  c.  112.  p.  253.  The  millor  ought,  it  was  said, 
to  take  but  one  quart  for  grinding  of  ono  buihol  of  hard  corn,  but  if  he  fetch  and  carry  back 
the  grist  to  the  owner,  he  miy  take  two  quirts  of  hard  corn,  and  this  hard  corn  is  intended 
of  wheat,  rye,  merlin  (which  is  wheat  and  rye  mixeJ);  and  for  milt,  the  miller  shall  take 
hut  half  so  much  toll  as  he  takes  for  hard  corn,  that  is,  one  pint  in  the  bushel,  as  malt  is 
more  easily  ground  than  wheat  or  rye;  but  if  the  miller  do  fotch  to  his  mill,  and  carry  bick 
the  mart  to  the  owner's  house,  then  the  miller  also  shall  have  double  toll;  Dalt.  c.  1 12.  p. 
*5& 
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1.  CorYTon  f.  Lithebte.  T.  T.  1669.  K.  fl.  2  Satmd.  115. 
In  an  actioi     Active  upon  (be  case.     Tbe  plaintiffs  declare  that  one  William  Findg^oti 
on  the  caee  tnc  oq^  Qf  juj  y>  jn  tne  9tn  vear  0f  £nr   j  ^  was  8eiscd  of  bis  demesne,  as  of 

din*  a*  a"11^6' <w#  WR*er  mills,  and  which  mills  Afterwards  came'  to  the  said  plointifls; 
mill,  the  and  the  said  plaintiffs  from  time  to  time  sufficiently  repaired  and  amended  the 
plaintiff  said  mills,  at  their  own  proper  costs  and  charges,  and  kept  them  in  repair,  ac- 
may  de  cording  to  custom,  for  the  grinding  of  the  barley  and  wheat  of  all  the  tenants; 
dare  on  his  jn  consideration  thereof  the  tenants  of  the  said  manor  were  bound  to  send  the 
lawSy1011  ,Mrn>  **• to  be  ground  at  the  plaintiffs'  mills;  but  that  the  defendant  contrir- 
wi-bont  'ing,  and  fraudulently  intending  to  deprive  the  said  plaintiffs  of  the  profits 
any  title,  which  would  have  accrued  to  the  said  plaintiffs,  for  grinding  the  wheat,  &c 
bat  the  cos  of  the  said  defendant,  did  not  grind  at  tbe  mill  of  the  said  plaintiffs,  to  wit, 
•to?1 to  100  bushels  of  wheat,  &c.  On  demurrer  the  Court  said:  That  in  action  on 
gtind  there  tDe  cage  for  fiot  grinding  at  a  mill,  the  plaintiff  may  declare  on  his  possession 
Te7fttlho°merety'  w'lhout  setting  out  any  title;  but  the  custom  to  grind  thero  must  be 
trial.  proved  at  the  trial. 

[  634  ]  2.  Cort  v.  Birkbeck.  T.  T.  1670.  K.  B.  1  Do«g.  218. 

.A  cjMtom        Custom;  "  that  all  the  inhabitants  of  a  manor  shall  grind  all  their  corn, 
that  all  the  grain,  and  malt,  which  by  them  or  any  of  them  shall  be  used  or  spent,  grow- 
inbabitanti  Ing  within  the  manor  at  a  certain  mill;"  on  a  demurrer  to  evidence, 
•hall  grind       ^ord  Mansfield.     When- we  heard  this  argued,  a  doubt  arose  on  the  extent 
all  their      °*  the  custom;  whether  it  goes  only  to  corn  growing  in  the  manor,  and 
corn,  grain  ground  there,  or  to  all  ground  corn,  wherever  it  may  grow,  which  is  consumed 
and  malt,    within  the  manor.     But  it  appears  from  answers  to  a  suit  in  the  Exchequer 
which  by    {which  his  lordship  read),  that  tho  defendents  then  insisted  on  the  restrained 
•nvof'      sensei  ond  that  they  were  not  bound  to  grind  corn  which  grew  out  of  the 
.ftbemahall  manor;  and  the  decree  established  the  custom  of  the  extent  now  tnsistecVupon, 
.be  used  or  and  proves  it  to  be  reasonable. — Rule  discharged, 
•pent.grow  5.  Rex  v.  Burdett.  H.  T.  1695.  K.  B.  1  Ld.  Raym.  149. 

ing  wnhin  information  was  brought  against  B.,  farmer,  of  Newgate  market,  for  extor- 
tbe  -manor,  ^QQ^  an(j  tne  extortjon  wag  assigned.  It  was  argued  by  counsel  at  the  trial 
mill  is  °^  an°ther  information  for  the  like  fact  (for  there  were  several  preferred  against 
good.  the  defendant),  that  this  was  extortion,  because  the  people  bad  not  free  liberty 
'The  toll  of  to  sell  their  wares  is  the  market,  according  to  law.  And  it  was  compared  to 
a  mill  may  the  case  of  a  miller,  who,  if  he  takes  more  for  toll  than  is  due  by  the  custom, 
bVh*nl*  *9  Pun'snn^e  m  every  leet.  And  the  Court,  concurring,  said,  that  if  the  de- 
tom  amilf  kQ(*ant  erccts  several  stalls,  and  does  not  leave  sufficient  room  for  the  market 
a  custom  ex  people  to  stand  and  sell  their  wared,  so  that  for  want  of  room  they  are  forced 
iita  and  the  to  hire  stalls  of  the  defendant,  the  taking  of  money  for  the  use  of  the  stalls  in 
miller  take  such  case  is  extortion;  but  if  the  people  have  room  enough  clear  to  them- 
,lpore  than  gelves  to  come  and  sell  their  wares,  but  for  their  further  convenience  tttey 
^•^•^^  voluntarily  hire  these  stalls  of  the  defendant,  without  any  necessity  compel* 
ii  extortion  ^n&  tnem>  there  it  is  no  extortion,  though  the  defendant  takes  a  fine  and  rent 
for  the  use  of  them. 

[  635  ]  4.  REX  v.  Haynes.T.  T.  18i5.  K.   B.   4  M.  &  S.  214;  sed  vide  Rex  v. 

^  ^J£  Wood.  E.  T.  1792.  1  Sess.  Cas.  217. 

noHie  a*"       The  defendant  having  been  found  guilty  of  receiving  good  barley  to  grind 

•gainst  the    at  his  mill,  and  delivering  a  mixture  of  oat  and  barley  meal  different  from  the 

miller,  char  produce  of  the  barley,  and  which  was  musty  and  unwholesome;  it  was  assign* 

ging  him     ed  for  error,  amongst  other  things,  that  no  indictable  crime  wes  charged,  as 

•n'^cood81*  *°  °ne  °f  ^e  Sroun<k  uPon  which  it  was  contended,  that  tho  offence  charged 

bade j  to     w?8  not  indictable;  namely,  that  the  statement  should  have  been  that  the  de- 

"frind  j*  hie*en<5ant  delivered  the  barlev  to  bo  eaten  as  for  food,  and  that  it  was  not  fit  to 

will  and  de  be  eaten  by  man.     Lord  Ellenborough,  C.  J.,  said,  that  if  the  indictment  had 

fi-ering  a    alleged  that  the  defendant  had  delivered  the  barley  as  an  article  for  the  food 

.mixture  of  0f  man,  it  might  possibly  be  sustained;  but  that  he  could  not  say  thatjts being 

dfffere^t      musiy  and  unwho,€Some  necessarily,  ex  vi  Urmini,  imported  that  it  was  for  the 

from  the      food  of, man,  and  it  was  not  stated  that  it  was  to  be  used  for  the  sustentation 

^redact  of  of  man,  but  only  that  it  wa3  a  mtxtiurc.pf.oats  and  barley  meal;  as  to  the  other 
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tM»t,  that  this  was  not  an  indictable  offence,  becauso  it  respected  &  matter  the  barley, 
ansacted  in  the  course  of  trade,  and  where  no  tokens  were  exhibited  by  BBd  wh'°h 
which  the  party  acquired  any  degree  of  credit;  if  the  case  had  been  that  this  JJjJJ  ™*** 
miller  was  owner  of  a  soke  mill  to  which  the  inhabitants  of  the  vicinage  were  wh©i© 
bound  to  resort,  in  order  to  get  their  corn  ground,  and  that  the  miller  abusing  some.* 
the  confidence  of  this  his  situation  had  made  it  a  colour  for  practising  a  fraud, 
this  might  have  presented  a  different  aspect;  but  as  it  then  stood,  it  seemed  to 
bono  more  than  the  case  of  a  common  tradesman,  who  was  guilty  of  a  fraud  in 
a  matter  of  trade  or  dealing,  such  as  was  adverted  to  in  the  case  of  Rex  v. 
Wheatley,  2  Burr.  1125;  which  determines  such  an  offence  is  not  indictable. 

5HCII  WCt     See  ante,  tit.  Hundred,  vol.  x,  p.  383. 

JHffflS-t    See  aide,  tats.  Jlction,  vol.  i.   p.  184;  Canal,  vol.  v.  p.  10; 
Copyhold,  vol.  6.  p.  468. 

1.  AsTay  v.  Baixard.  H.  T.  1675.  K.  B.  2  Mod.  193. 

A.  being  seisee  in  fee  of  a  manor,  grants  the  said  manor,  messuages,  lands,  If  a  party 
find  mines.     The  grantee  leases  all  the  messuages,  lands,  tenements,  and  he-  b.°  *«ised  of 
reditaments,  that  he  had  in  the  said  manor.     It  was  said  that  when  a  man  is  I  ^36  ] 
seised  of  lands  wherein  there  are  mines  open,  and  others  not  open,  and  a  lease  j!u^Lm 
is  made  of  these  lands  in  which  the  mines  are  mentioned;  it  is  no  new  doctrine  lnere  are 
to  say,  that  the  close  mines  shall  not  pass.     Men's  grants  must  be  taken  ac-  mines  open 
cording  to  common  intendment,  and  when  words  may  be  satisfied,  they  shall  and  mines 
not  be  strained  farther  than  they  are  generally  used,  for  no  violent  construe-  not  open, 
tion  shall  be  made  to  prejudice  a  man's  inheritance  contrary  to  the  plain  mean- *nd     i**** 
ing  of  the  words.     A  mine  is  not  properly  so  called  until  it  is  opened,  it  is  but  lne  ^4, 
a  vein  of  coals  before,  and  this  was  the  opinion  of  Lord  Coke  in  point,  in  his  the  mines 
fijDst  Inst.  54.  b.,  where  he  tells  us,  that  if  a  man  demise  land  and  mines,  some  only,  and 
being  opened  and  others  not,  the  lessee  may  use  the  mines  opened,  but  hath00*  tn«' 
4)o  power  to  dig  the  unopened  mines.     And  of  this  opinion  was  the  whole  "H^L^1"1' 

Cottrt-  fore  theses 

*  A  spoedier  remedy  than  that  which  existed  at  common  law  is  provided  for  the  punish-  ••«  cannot 
went  of  frauds  committed  by   persons  exeroising  the  basiness  of  a  miller,  either  in  adul-  open  new 
teratiog  the  meal,  or  delivering  it  deficient  in  weight,  in  a  summary  manner  before  justices  mines; 
of  the  peace;  see  31  Geo.  2.  c.  29.  s.  W). 

t  The  place  where  coals,  copper,  and  ores  lie  buried  under  ground  is,  before  they  are 
worked,  called  a  vein,  and  after  they  are  worked,  a  mine;  Astry  v.  Balard,  2  Mod.  193; 
bat  a  vein  of  ore,  not  open,  bnt  close,  may  be  called  a  mine  ;  Cast  of  Mines,  Plow. 
•87.  It  is  quite  clear,  that  by  bis  prerogative  the  King  is  entitled  to  all  mines  of  gold  and 
silver  which  may  be  discovered  not  only  ia  his  own,  bat  even  in  a  subjects  lands  within  his 
dominions;  see  rlowd.  815.  .b.;  5  Bla.  Ab,  513;  1  Bla.  Com.  295.  The  danger  of  ren- 
dering a  subject  too  formidable  by  vesting  in  him  so  immense  a  treasure  as  a  mine  of  gold 
mt  silver  might  afford,  is  the  reason  assigned  for  this  royal  prerogative;  see  Plow.  316. 
bnt  mines  containing  baser  metal  belong  to  the  subject  in  whose  lands  they  are  discovered. 
It  was  formerly  held  that  if  soch  mines  contained  gold  or  silver,  the  whole  mine  belonged 
to  the  King  because  gold  and  silver  being  the  nobler  and  more  valuable  metals,  should  at- 
tract the  less  valuable,  and  because  a  subject  cannot  hold  property  jointly  with  the  sove- 
reign, and  the  king's  property  though  ever  so  small,  ought  not  to  be  lost  by  mixture  with 
the  subject's;  see  Plow.  323.  S2S.  336.  The  injustice  of  soch  a  doctrine  called  for  a  re- 
medy; and  accordingly  it  was  enacted  by  the  statute  1  Will,  and  Mary,  sess,  I.  c  80.  s. 
•4.  that  no  mine  of  copper,  tin,  iron,  or  lead,  should  be  adjudged  a  royal  mine,  altboigh 
gold  or  silver  might  be  extracted  out  of  the  same.  And  it  is  further  provided  by  the  stat. 
6  Sl  6  Will.  <fe  Mary.  c.  6.  that  the  owner  of  any  mine  wherein  any  ore  shall  be  discov- 
ered, opened,  found,  or  wrought,  and  in  which  there  is  copper,  tin,  iron  or  lead,  shaft 
Jwld  and  enjoy  the  same  mine  and  ore,  and  continue  in  the  possession  thereof,  and  dig  and 
work  the  said  mine  or  ore,  notwithstanding  that  such  mine  or  ore  shall  be.  pretended  or 
•claimed  to  he  a  royal  mine;  provided  thai  the  king  and  all  claiming  any  royal  mines  under 
him,  shall  have  the  ore  of  any  such  mine  (other  than  tin,  in  the  counties  of  Devon  and  Corn- 
wall), paying  to  the  proprietor  or  owner  of  the  said  mine,  wherein  soch  ore  shall  be  found, 
arithln  thirty  days  after  the  same  is,  or  shall  be  raised  and  laid  upon  the  banks  of  the  said 
mines.  The  king  may  legally  grant  his  right  to  royal  mines,  and  in  the  hands  of  a  subject  they 
are  a  franchise;  but  such  grant  must  be  in  express  terms;  so  that  if  the  king  grant  to  T. 
S.  certain  lands,  and  mines  therein  contained,  and  royal  mines  are  found  within,  they  do 
not  pas*  to  ibe.subject:  soe  Plowd.  830. 
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EveutW  9.  Pomfbet  y.  Rocroft.  M.  T.  1681.  K.  B.  1  Savnd.  323. 

there  be  a        ft  waa  resolved,  that  if  n  man  lease  his  lands,  and  all  mines,  leasee  may  dig 

!***f  °:_ .  therein  whore  there  are  open  ones. 

anrniaes?  S-  Grben  *■  Colb-  M-  T"  i682'  K   B"  2  Saun<L  259- 

And  if  there     The  Court  thought  that,  even  if  in  the  case  of  an  express  grant  of  mines, 

•re  open     there  ho  open  mines  at  the  time  of  the  lease,  the  lessee  can  only  dig  in  the 

onei  at  the  0DeQ  mines,  and  cannot  sink  any  new  pits. 

kiT  the"!      See  Co'  Litt  54%  b' ;  2  R°n'  8 16'  pl'  32, 

misc,  the  —————————— 

leasee  *an       JKfetemeattOUt.     See  tits.  Bathing;  Conspiracy;  Gammg\  Jmtices  ©/ 

net  sink      the  Peace. 

new  pit*.  i.  RELATIVE  TO  THE  DEFINITION  OF,  p.  637. 

T  637  ]       n WHAT  AMOUNTS  TO. 

(A)  Neglecting  to  provide  for  infants,  p.  638. 

(B)  Selling  unwholesome  food,  p.  638. 

(C)  Spreading  infections  and  contagions,  p.  639. 
CD)  Or  trespasses,  p.  639. 

III.  RELATIVE  TO  ATTEMPTS  TO  COMMIT. 


(A)   As   REGARDS   PARTICULAR  OFFENCES. 


(a)  To  suborn  perjury,  p,  640.  (6)  To  provoke  a  challenge,  p.  640.  (c)  To 
be  possessed  of  counterfeit  coin,  and  instruments  kept  to  make  such  coin,  p. 
640.     (d)  To  have  implements  of  housebreaking,  p.  641. 

(B)  As  REGARDS  PARTICULAR  PERSONS. 

(«)  Endeavouring  to  bribe  a  cabinet  minister,  p,  642.  [b)  Endeavouring 
to  bribe  a  judge,  p.  642.  (c)  Endeavouring  to  bribe  a  juror,  p.  642.  (rf)  En- 
deavouring to  bribe  a  mayor,  p,  642. 

IV.  RELATIVE  TO  STATUTES   MAKING    FELONY   THAT 
WHICH  WAS  BEFORE  A  MISDEMEANOUR,  p.  642, 

V.  - ACCESSARIES,  p.  643. 

VI. COMPOUNDING  OF,  p.  ,644. 

VII. INDICTMENT  FOR,  p.  644. 

VIII. EVIDENCE,  p.  644. 

IX. PUNISHMENT  FOR,  p.  644. 

X. NEW  TRIAL,  p.  644. 

I.  RELATIVE  TO  THE  DEFINITION  OF* 


11    RELATIVE  TO  WHAT  AMOUNTS  TO.t 

$  *^38  J  (A)  Neglecting  to  provide  for  infants. 

*  A  misdemeanour  is  any  crime  lea  than  a  felony,  and  the  word  is  generally  need  is 
contradistinction  to  felony,  misdemeanours  comprehending  all  indictable  offences  which  do 
no  amount  lo  felony,  as  battery,  libels,  conspiracies  and  public  nuisances;  see  Bla.  Com.  I, 
note  2  ;  8  Burn's  Just,  tit.  Misdemeanour.  Misdemeanours  have  been  sometimes)  termed 
misprisions;  indeed,  the  word  misprision,  in  its  larger  sense,  is  used  to  signify  every  consid- 
ered e  misdemeanour  which  has  not  a  certain  name  given  to  it  in  the  law.  and  it  is  amid 
that  a  misprision  is  contained  in  every  treason  whatsoever,  and  that  one  who  is  guilty  of 
felony  or  treason,  may  be  proceeded  ogainst  for  a  misprision  only,  if  the  king  please.  Bet 
generally  misprision  felony  of  is  taken  for  a  concealment  of  felony ;  and  the  procuring  the  con- 
cealment thereof,  whether  It  be  felony  by  the  common  law  or  by  statute,  without  using  any 
means  to  apprehend  the  offender,  is  a  misprision  ,  the  man  being  bound  to  discover  the 
.crime  of  another  to  a  magistrate  with  all  possible  expedition;  tee  1  Hale,  371,  S75. 

1  Disobedience  to  an  order  in  council,  disturbing  the  public  peace.  And  it  seems  to  be 
an  established  rule  thut  whatever  openly  outrages  decency,  and  is  injurious  to  public  mor- 
als, U  a  misdemeanour  at  common  luw;  see  4  Blac.  Com.  65.  n.;  1  Ilawk.  P.  C.  e.  6.  a.  4. 
Also  it  seems  to  be  a  general  principle,  that  wherever  a  statute  prohibits  a  matter  of  public 
grievance,  or  commands  a  matter  of  public  convenience,  as  the  opening  of  the  common 
streets  of  a  town,  an  offender  ngain&t  such  statute  is  punishable,  not  only  at  the  suit  of  the 
party  grieved,  but  also  by  way  of  indictment,  for  his  contempt  of  the  statute,  unless  such 
meihod  of  proceeding  be  carefully  excluded  by  the  legislative  enactment:  see  1  Hawk.  P. 
C.  c.  35.  s.  4.  But  no  injuries  of  n  private  nature  are  indictable,  unless  they  in  some  way 
concern  tho  king;  ij>jd.;  8  T.  R.  637. 
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Rex.  T.  Friehd.  Feb.  Sess.  1802.  O.  B. -Cited  1  Russ.   C.  c)  M.  4!.   S.  P.  Hi*  a  mis 

Rex  t.  Ridley.  2  Campb.  650.  demeanour 

It  has  been  holden  tbat  it  is  an  indictable  offence,  in  the  nature  of  a  misde-  j°  provide 
meanour,  to  neglect  to  provide  for  infants,  who  are  either  the  children,  appren-  for  infants 
tices,  or  servants,  of  the  defendant.  nader  the 

(B)  Selling  unwholesome  food.  controul  or 

Rkx.  t.  Dixon.  T.  T.  1814.  K.  B.3M.&  S.  11;  S.  C.  4  Campb.  12.       d°m^n 

Indictment  against  the  contract  baker  to  a  militia  asylum,  for  delivering  for  fig?!!., 
the  use  of  the  children  belonging  to  the  asylum,  divers  loaves,  containing  ' 

noxious. materials,  which  he  knew.     The  evidence  was,  that  they  -contained  ^  t0  TOj| 
crude  lumps  of  alum,  and  that  alum  was  an  unwholesome  ingredient,  and  thatnnwhole 
the  defendant's  foreman  made  the  loaves.     But  the  jury  found  that  the  de-  some  food* 
fendant  knew  he  used  alum.     Upon   a  motion   for   a  new  trial,  the  Court 
thought,  that   if  the   master  suffered,'  the  use  of  a  prohibited  article,  it  was 
his  duty  to  take  care  that  it  was  not  used  to  a  noxious  extent,  and  that  he  was 
anJwereble  if  it  was.     A  rule  for  arresting  the  judgment  was  then  moved  for, 
on  the  ground  that  the  iudictment  did  not  specify  what  the  noxious  ingredients 
were,  or  state  that  the  loaves  were  delivered  to  be  eaten  by   the  children. 
But  the  Court  held  the  former  not  necessary,  because  the  ingredients  were  in 
the  defendant's  knowledge;  and  the  allegation  that  the  loaves  were  delivered 
for  the  use  and  supply  of  the  children  must  mean  that  they  were  delivered  for 
their  eating;  and  the  rule  was  refused. 

(C)  Spreading  infections  and  contagions. 
Rex  v.  Vantandillo.  E.  T.  1819.  K.  B.  4M.  &  S.  73. 

Tne  defendant  was  indicted  for  carrying  her  child  while  infected  with  the  So  it  if* 
small-pox  along  a?public  highway,  in  which  persons  were  passing,  and  near  to  »■*««»•■•'■ 
the  habitations  of  the  King's  subjects;  and,having  suffered  judgment  to  go  by  de-      a  c|)1,d. 
fault,  it  was  moved  on  her  behalf,  in  arrest  of  judgment,that  it  was  consistent  with  infected 
the  indictment  that  the  child  might  have  caught  the  disease,  and  that  it  was  not  with  the 
shown  that  the  act  was  unlawful,  as  the  mother  might  have  carried  it  through  the  etna!1-pox 
etreet  in  order  to  procure  medical  advice;  and  that  the  indictment  ought  to  have  S,0JjPf  f*^ 
alleged  that  there  was  some  sore  upon  the  child  at  the  time  when  it  was  so  w°  'S 
carried.     It  was  also  urged,  that  the  only  offences  against  the  public  health,  i   g'39  \ 
of  which  Hawkins  speaks,  are  spreading  the  plague,  and  neglecting  quaran-  "^ 

tine;  see  1  Hawk.  P.  C.  c.  52,  53;  and  that  it  appeared  that  Lord  Hardwick 
thought  the  building  of  a  house  for  the  reception  of  patients  inoculated  with 
the  emall-pox  was  not  a  public  nuisance,  and  mentioned,  that  upon  an  indict- 
ment* of  that  kind? there  Kid1  been  an  acquittal;  see  Anon.  3  Atk. 750;  £  Chit. 
Grim.  656.  But  Lord  Ellenborough,  C.  J.,  said,  that  if  there  had  been  any 
each  necessity  as  supposed  for  the  conduct  of  the  defendant,  it  might  have 
been  given  in  evidence  as  matter  of  defence;  but  there  was  no  such  evidence, 
sfiftd,  as  the  indictment  alleged  that  the  act  was  done  unlawfully  and  injuri- 
ously, it  precluded  the  presumption  that  there  was  any  such  necessity. 

Le  Blanc,  J.,  in  passing  sentence,  observed,  that  although  the  Court  had' 
net  found  upon  its  records  any  prosecution  for  this  specific  offence,  yet 
there  could  be  no  doubt  in  point  of  law,  that  if  any  one  unlawfully,  injuri- 
ously, and  with  full  knowledge  of  the  fact,  exposes  in  a  public  highway  &< 
person  infected  with  a  contagious  disorder,  it  is  a  common  nuisance  to  all  the 
subjects,  and  indictable  as  such.  Amer*tr«* 

(D)  Or  TRESPASSES.  pats  w  not 

1.     Rex  v.  Storr.  T.  T.  K.  B.  3  Curr.  1699.  indictable; 

It  wnm  resolved  that  a  mere  trespass  was  not  indictable.  £s  for  pal 

2.     Rex  v.  Atkins.  l\  T.  1765.  K.  B.  3  Burr.  1796.  offVman's 

Indictment  for  pulling  off  the  thatch  of  a  man's  dwelling-house,  he  being  in  honse,  in  or 
peaceable  possession' of  it     Per  Car.    This  is  a  mere  trespass,  and  not  in- dcr  to  get 
dictahle.  possesion ; 

3.     Rex  v.  Gardiner.  1780.  Cited  1  Russ.  C.  St  M.  52.  ifjl  b«  a 

Aa  indictment  averred  that  the  defendant,  with  force  of  arms,  unlawfully,  Prrlvat0  ia 
forcibly?  and  injuriously  seized,  took,  and  carried  away,  o(  and  from  J.  S.  and J  ry' 
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against  his  will,  a  paper  writing,  purporting  to  be  a  warrant  to  apprehend  nW 
defendant  for  forger j;  and  after  a  conviction,  a  motion  was  made  in  arrest  of 
judgment,  on  the  ground  that  the  charge  did  not  amount  to  an  indictable  of- 
fence. Penryn,  B.,  took  time  to  consider  to  the  subsequent  assizes,  and  had- 
the  case  argued  before  him,  and  then  held  the  objection  valid,  aa  the  indict-* 
ment  charged  nothing  but  a  mere  private  trespass,  and  neither  the  King  nor 
the  public  appeared  to  have  an  interest  therein. 
'  {  640  }  4.     Rex  v.  Storr.  T.  T.  1765,  K.  B.  3  Bnrr.  1693.- 

Uolesi  ae        It  was  resolved  that  an  indictment  does-  lie  where  a  party  was  expelled  or 
companned  ougte(j  by.  force. 

And  XT*  5'     AxoN*  T'  T'  l703'  K'  B:  3  SaIk*  187- 

force  be  The  defendant  was  indicted  qttare  vi  el  artnis  centum  ave$y  c\e.  ceptl,  and  a- 

•ach  at  to  a  motion  was  made  to  quash  it,  for  that  it  was  no  more  than  an  action  of  ties- 
mount  to  a  pass.  But  Per  Cur.  An  indictment-  will  lie  for  taking  goods  forcibly,  bat 
breach  of  then  such  taking  must  be  proved  to  be  a  breach  of  the  peace;  and  though  tbe- 
tbe  peace.  gO0(js  are  j^  prosecutor's  own  property,  yet  if  he  takes  them  in  that  manntry 
he  will  be  guilty. 

III.  RELATIVE  TO  ATTEMPTS  TO  COMMIT. 

(A)    As  REGARDS  PARTICULAR  OFFENCES. 

(o)  To  suborn  perjury.* 
(b)  To  provoke  a  challenge.     See  tit.  Duel. 
(c)   To  be  possessed  of  counterfeit  com,  and  instruments  kept  to  make  suck  coin, 
1.     Rex  v.  Sutton.  E.  T.    1736.   K.   B.  Ca.  Temp.  Hard.  310;  2  Strsu 

1074. 
fi  "a*  nbs  P^ie  defendant  was  indicted,  for  that,  being  a -person  of  evil  fame  and  repo-* 
•eeied  of  in  tation,  on  the  ^?5th  day  of,  kc.  without  any  lawful  authority,  he  had  in  his  cus- 
•traments  tody  eiwf  possession  two  iron  stamps,  each  of  which  would  make  or  impress- 
to  make  the  figure,  resemblance,  and  similitude  ot  one  of  the  sceptres  made  and  im- 
•onnterfeii  prest  upon  tho  current  gold  coin  of  this  kingdom,  called  half-guineas,  with  an 
Std^m'an"1*601  to  make  the  impression  ol  sceptres  on  divers  pieces  of  silver  coinol 
onr.  this  realm,  called  sixpences,  and  to  colour  such  pieces  of  the  colour  of  gold, 

and  fraudulently  to  utter  them  to  his  Majesty's  subjects,  for  and  as  pieces  oC 
*  lawful  and  current  gold  coin  of  this  realm,  called  half-guineas,  against  the  peace* 

of  our  Lord  the  King,  his  crown  and  dignity. 

Lee,  J.  It  is  certain  that  bare  intention  is  net  punishable,  bat  when  joined- 
with  acts  whose  circumstances  may  be  tried,  it  is  so;  so  an  action,  innocent  in- 
f  641  ]  itself,  may  be  made  punishable  by  an  intention  joined  to  it,  as  loading  wool 
with  intention  to  transport  it,  as  Lord  Hale  says,  in  his  Hist.  Plac.   Coron: 
vol.  i.  p.  229.     In  this  cose,  the  indictment  is  for  unlawfully  having  in  his  cus- 
tody stamps  capable  of  making  impression  of  sceptres,  with-  intent  to  make? 
such  impressions;  now,  the  statute  of  8  fy  9  Will.  3c.  26.  has  considered  the 
having  as  an  act,  for  the  statute  says  it  is  high  treason  to  have,  knowingly,  any 
instrument,  &c.  in  his  possession;  and  though  the  word  "knowingly'*  is  ad- 
ded, yet  that  is  an  act  of  the  mind  only,  and  the  only  act  capable  of  trial  in  the 
offence  against  the  statute  is  the  having  in  possession.     All  that  is 
in  this  case  is  arr  act  charged,  and  a  criminal  intention  joined  in  that  net. 
See  2  Bl.  R.  807.  822. 
But  now  a  2.     Rex  v.  Stewart.  M.  T.  18  '4«  1  Russ.  &  Ry.  288. 

different  The  prisoner  had  been  found  guilty  of  unlawfully  having  in  his  possession 

rateob        counterfeit  silver  coin,  with  intent  to  utter  it  as  good-;  but  on  a  case  reserved, 
Thdiifih      tne  JU(*ges  were  of  opinion  that  there  must  be  some  act  done  to  constitute  * 
haying  in    crime,  and  that  the  having  in  possession  only  was  not  an  act. 
poasesaion  3.     Rex  v.  Fuller.  £.  T.  1816.  1  Russ.  $  Ryan.  308. 

a  large  Upon  an  indictment  for  procuring  counterfeit  shillings,  with  intent  to  niter 

quantity  of  them  as  good,  the  evidence  was,  that  two  parcels  were  found  upon  the  prison* 
counterfeit  e|^  con{ajn|ng  about  twenty  shillings  each,  wrapped  up  in  a  soft  paper  to  pre- 
mlsdemcan  vent  lnc'r  ri,bbing,  and  there  was  nothing  to  induce  a  suspicion  that  the  prison- 
oar.  *  Ad  attempt  to  suborn  a  ptrton  Jo  commit  a  perjury  is  a  misdemeanour;  tee  Cald.  4001 


Misdemeanour.--  composing  of.  w 

ht  had  corned  them;  and  on  a  case  reserved,  the  judges  were  of  opinion  una- 
nimously that  procuring  with  intent  to  utter  was  an  offence,  and  that  the  hay- 
ing in  possession  unaccounted  for,  and  without  any  circumstances  to  induce  a 
belief  that  the  prisoner  was  the  maker,  was  evidence  of  procuring. 

(d)   To  have  implements  of  home-breaking* 

(B)  As  REGARDS  PARTICULAR  PERSONS. 

(o)  Endeavouring  to  bribe  'a  cabinet  minister.  *■ i  attempt 

Rax  v.  Vaughan.  M.  T.  1769.  K.  B.  4  Burr.  2494.  Sbta^  * 

This  was  an  indictment  for  an  attempt  to  bribe  a  cabinet  minister  and  a  ^  £  ™ 
thember  of  the  privy  council,  to  give  the  defendant  an  office  in  the  colonies,   misdemeaa 
The  Court  held  it  indictable  as  a  misdemeanour.  our. 

(6)  Endeavouring  to  bribe  a  judge.  [  642  ] 

Anon.  M.  T.  1801.  K.  B.  Cited  2  East,  14.  17.  22.  It*  a  mis 

It  was  resolved  to  be  a  misdemeanour  to  endeavour  to  bribe  a  judge.  Jo   5**** 

(c)  Endeavouring  to  bribe  a  juror.  owf  to  ^JL 

Young's  case.  M.  T.  1801.  K.  B.  Cited  2  East,  14.  16.  •    a  jadg* 

An  indictment  was  allowed  for  attempting  to  influence  a  juryman  in  giving  So  attempt 
his  verdict.  ins;  to  bribe 

(d)  Endeavouring  to  bribe  a  mayor.  *  1****  "  a 

PttMPtoN's  case.  M.  T.  1 724.  K.  B.  2  Ld.  Rayra.  1377.  misdeioean 

Indictment  for  endeavouring  to  bribe  a  mayor.  It  it  a  mb 

The  Court  were  of  opinion  that  to  bribe  persons,  either  by  giving  money  or  demeanoar 
promises,  to  vote  at  elections  of  members  of  corporations,  which  were  creat-  to  offer  to 
ed  for  the  sake  of  public  government,  is  an  offence  for  which  an  information  bribe  a  may 
will  lie.  *  •'• 


IV.    RELATIVE   TO   STATUTES   MAKING   FELONY   THAT* 
WHICH  WAS  BEFORE  A  MISDEMEANOUR. 

See  also  tits.  Felony;  Indictment. 
Raw  v.  Cross.  H.  T.  1700,  K.  B.  1  Ld.  Raym.  711 ;  S.  C.  3  Salk.  193.     A  ^^ 
The  defendant  was  indicted  for  buying  stolen  goods,  knowing  them  to  be  meanoar  m 
ftolen/t  and  upon  not  guilty  pleaded,  he  was  convicted;  and  it  was  moved  in  merged  by 
arrest  of  judgment,  that  by  the  statute  the  buyer  is  made  accessary  to  the  fe-a  §tat«te 
lonj,  for  whi  jh  he  ought  to  have  been  indicted,  and  not  for  a  misdemeanour  or  making  the 
trespass,  as  he  was  in  this  case ,  and  so  it  was  adjudged.  falonT.t 

Holt,  C.  J.     At  common  law,  this  offence  was  more  than  a  trespass;  it  was        J< 
evidence  a*  an  accessary  not  present,  but  after  the  fact  was  done. 

V.  RELATIVE  TO  ACCESSARIES.^  [  643  1 

VI.  RELATIVE  TO  COMPOUNDING  OF, 
See  ante,  tit.  Compounding. 

*  With  respect  to  persons  having  implements  for  housebreaking,  $*c.  in  their  possession* 
with  a  felonious  intent,  the  legislature  has  made  some  provisions.  The  5  Geo.  4.  c  88.  4< 
enacts  that  if  any  person  sfaallbavs  in  his  custody  or  possession  any  pick  •lock,  key,  crow, 

1'aek,  or  other  implements,  with  an  intent  feloniously  to  break  and  enter  into  any  dwelling 
ioqse,  warehouse,  coach -house,  stable,  or  oot-bouse;  or  shall  have  upon  bim  any  pistol/ 
hanger,  cutlass,  bludgeon,  or  other  offensive  weapon,  with  intent  feloniously  to  assault  any 
person:  or  shall  be  found  in  or  upon  any  dwelling-bouse,  warehouse,  coach-house,  stable/ 
or  out-house,  or  in  any  inclose!  yard,  or  garden,  or  area,  belonging  to  any  house,  with  an 
intent  to  steal  any  good*  and  chattels,  every  such  person  shall  be  deemed  a  rogue  and  vag- 
abond. And  in  some  instances  an  act  accompanied  with  certain  intent  has  Been  made  a 
felony  by  particular  statutes;  seo  7  &  8  Geo.  4.  c.  28.  s.  38;  7  &  8  Goo.  4.  o.  30.  a.  3. 

f  So  though  a  statute  make  the  doing  of  an  act  felonioos,  yet  if  a  subseaueot  statute 
snake  h  penal  only,  the  latter  statute  is  considered  as  a  virtual  repeal  of  the  former,  so  far 
es  relates  to  the  punishment  of  the  offence;  see  Hawk.  P.  C.  40.  c.  642.  s*  5. 

%  And  now  by  7  U  8  Geo.  4.  c.  39.  the  receivers  of  stolen  goods  are  to  be  tried  as  ac- 
cessaries, or  for  substantive  felony,  and  may  bo  transported  14  years;  see  also  pott,  git. 
Stele*  Goods. 

§  In  crimes  under  the.  degree  of  felony  there  can  be  no  accessaries  fbat  all  persoas  con- 
tented therein,  if  guilty  at  all  are  principals;  see  Bl$  Com.  88;  1  HaJe,  818* 
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VII.  RELATIVE  TO  THE  INDICTMENT  FOR/ 
VIII.  RELATIVE  TO  THE  EVIDENCE! 


IX.  RELATIVE  TO  THE  PUNISHMENT.J 

X.  RELATIVE  TO  NEW  TRIAL. 

Where  Jo  Rex  v.  Cohen.  M.  T.  1816.  N.  P.  1  Stark.  516. 

fondant  has     £  motkm  was  made  for  a  new  trial,  after  a  verdict  for  the  defendant  upon 

been  acquit  aQ  indictment  for  the  non-repair  of  an  highway. 

trial  wST      Per  Cur-     The  gcnoral  ru,e  »s»  not  to  Srant  a  new  irM  OB  **y  i110*^"8^ 
■ot  be  gran  where  a  verdict  has  been  found  for  the  defendant, 
ted,  even  — ■ 


5L- :"i?  *w»w«>w. 

IE  judge:       I.  RELATIVE  TO  THE  PARTIES  TO  ACTIONS.  See  poet.  lite. 
"     Parties  to  Actions;  Partners;  and  ante,  tits.  Bankrupt;  Baron  and  Fe- 
me: Executor  and  Administrator. 
II.  RELATIVE  TO  THE  INSERTION  OF  DIFFERENT  COUNTS 

IN  A  DECLARARION. 
(A)'  In  real  and  mixed  actions,  p.  644. 

(B)  In  personal  actions  in  general,  p.  644. 

(C)  In  assumpsit,  p.  645: 

(D)  In  debt,  p.  646. 

(E)  In  covenant,  p.  647.  ,. 

(F)  In  detinue,  p.  647. 

(G)  In  trespass,  p.  647. 

(H)  In  case  and  trover,  p.  643, 
(IV  Replevin,  p.  648 
III!  RELATIVE  TO  THE  CONSEQUENCE  OF  A  MlSJOltfl^ 
fiR,  AND  MODE  OF   TAKING  ADVANTAGE  OF  IT,  p. 
1644]  649. 

IV.  RELATIVE  TO  THE  CONSEQUENCE  OF  A  MISJOINEP 
ER  IN  CRIMINAL  PROCEEDINGS.  See  ante,  tit.  Indictment; 
vol.  x   p.  494. 
V.  MISJOINDER  OF  ISSUE,  p.  051. 

II.    RELATIVE    TO    THE      INSERTION    OF    DIFFERENT 

COUNTS  IN  A  DECLACATION. 

(A)  In  real  and  mixed  actions. § 

♦  The  indictment  merely  atates  the  offence  aa  in  ordinary  eaaea;  tee  anttt  tit  Indict- 
ment. 

f  The  evidence  must  establish  the  offence  as  charged  in-  the  indictment. 

X  The  punishment  is  of  coarse  influenced  by  the  nature  of  the  offence.  Aa  a  genera] 
rule  though  the  statute  make  the  doing  of  anything  felon  ions,  yet  if  a  subsequent  statute 
make  it  penal  only,  the  latter  statute  is  considered  as  a  virtual -repeal  of  the  former,  so  tmr 
as  relates  to  the  punishment  of  the  offence;  see  1  Hawk.  P.  C.  c  40,  s.  5.  And  H  should 
also  be  observed,  that  where  a  statute  makes  a  second  offence  felony,  or  subject  te  a  hea- 
vier punishment  than  the  first,  it  is  always  implied  that  each  second  offence  ought  to  be 
committed  after  a  conviction  for  the  first,  from  whence  it  follows,  that  if  it  be  net  to  laid 
in  the  indictment,  it  shall  be  punished  but  as  the  first  offence,  for  the  gentler  method  shall  at 
first  be  tried,  which,  perhaps  may  prove  effectual;  see  1  Hawk.  P.  C.  c.  40.  s.  1. 

§  There  is  never  more  than  one  count  in  a  real  action;  see  Rnc.  Abr.  Action,  o.  8;  €#. 
88.  b.  87;  Com,  Dig.  Action,  G.  Mixed  actions  may  in  general  have  two  or  mere  counts 
in  the  same  declaration.  Thus,  an  assize  lies  for  several  rente  upon  several  titles;  TK  D. 
L.  8.  c.  26.  s.  1,  2;  see  Danv.  8.  So,  waste  lies  upon  several  leases;  8  Co.  87.  b»; 
Poph  24;  Cro.  Elis.  290;  Owen,  11.  So  ejectment  nay  be  brought  upon  several  demises 
and  ousters.  But  there  can  be  but  one  count,  it  should  seem,  in  quart  imp  edit;  see 
Moore,  184.  A  count  in  a  real  action  and  a  count  in  n  mixed  action  cannot  be  joined  in 
the  same  declaration;  nor  a  count  in  a  mixed  and  a  count  in  a  personal  action;  nor  a  1 
in  one  mixed  action  with  a  count  in  another.  Thus,  for  instance,  ejectment  and  tie 
cannot  be  joined  in  the  same  declaration ;  Th.  D.  L.  10.  o*  1 S.  c.l ;  fitemb.  6:  Jted.  91 ; 
249  j  Brownl.  285;  nor  assize  and  waste,  or  tils  like. 
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(B)    IS  PERSONAL  ACTIONS  IN  GENERAL.* 

1.  Smith  v.  Airkt.  E.  T.  1704    K.  B.  6  Mod.  128. 2  Ld.  Raym.  1034.  3 

Salk.  14. 
In  an  action  on  the  case  for  money  won  at  play,  there  were  two  counts;  one  Different 
setting  forth  a  special  agreement  to  play  at  such  a  game,  and  mutual  promises  co,BnlV  . 
of  payment,  as  it  ought  to  be;  the  other  was,  that,  in  consideration  that  the  Jj [£]£? 

Baintiff  had  won  such  a  sum  of  the  defendant  at  play,  he  promised  to  pay  i(.  nme  ^ecla 
[otion  in  arrest  of  judgment,  that  the  second  count  was  bad;  for  at  that  rate  ration,  are 
one  may  declare  that  defendant  was  indebted  to  him,  upon  a  certain  agree-  considered 
■tent,  in  such  aaum  of  money,  and  that  in  consideration  thereof  he  promised  ■•  djftinet 
to  pay,  which  would  doubtless  be  bad;  for  he  should  specially  set  out  some  JJ^be 
agreement  whereby  a.  debt  was  raised,  as  for  goods  sola  and  delivered,  &c. ;  £  jj]?  m 
see  Catth.  479;  Skin,  196.218.     Holt,  G.J.  said,  where  different  counts  several  ao 
**e  jeiaed  in  the  same  declaration,  they  are  considered  as  distinct  as  if  they  tions. 
bad  been  in  so  many  several  actions. 

2      West  v.  Troi.es.  M.  T.  1696.  K.  B.  1  Salk.  213,  [  646  ] 

The  plaintiff  declared  that,  whereas  the  defendant,  6  Maii,  1695,  for  120  And  the 
weeks  diet  then  past,  had  promised  to  pay  him  seven  shillings  per  week,  and  -°nnA  W,U 
that  the  plaintiff,  postca,  on  5  Maii,  1695,  having  found  the  defendant  diet  120 1 Jem  to  be 
weeks  then  past,  the  defendant  promised  to  pay  the  worth,  and  that  it  was  different, 
worth  seven  shillings  per  week.     Upon  non-assumpsit ,  and  verdict  pro  gtier,  it  unless  they 
was  now  moved,  in  arrest  of  judgment,  that  the  weeks  in  quantum  meruit  are  «pp«*r  *• 
not  said  to  be  alim  than  those  laid  In  the  special  promise,  or  that  the  defend-  ?MiVi,Jr  ta 
ant  is  twice  charged  for  the  same  thing .  JJJ-JJ}- 

Sed  sum  allocatur.     For  they  do  not  appear  necessarily  to  be  the  same 
counts;  and  without  necessity  the  Court  will  not  intend  them  so. 

(C)    Iff  ASSUMPSIT .t 

1-    Rrown  w.  Dixon.  T.  T.   1786.  K.  B.   1  T.  R.  274.  S.  P.  Oenison  v\ 
Ralphson.  M.T.  1681.  K.  B.  1  Vent.  366.  S.  P.  Temple  v  Killing- 
worth.  T.  T.  1687.  K.  B.  Carth.  189. 
Per  Buller,  J.  Perhaps  the  rule  of  judging  whether  two  counts  can  be^  C99Ut  ** 
joined,  by  considering  whether  the  same  judgment  can  be  given  on  both,  i8°JJ^^ 
not  true  in  its  extent;  bul  by  adding  other  requisites  it  is  universally  true;  for,  j0inecj  wkh 
wherever  the  same  plea  m jy  be  pleaded,  and  the  same  judgment  given  on  a  coant  m 
two  counts,  they  may  be  joined  in  the  s<tme  declaration.     Assumpsit  and  lort*ny  other 
cannot  be  joined  together,  because  the  pleas  to  both  are  not  the  same ;  but  *?rm  °£ ao 
where  the  same  pleas  go  to  the  declaration,  the  Court  may  give  the  same  JJJJJ^Jj [^ 
judgment;  they  may  be  joined.  an<l  Jj^ 

2.  Holms  v  Taylor.  T.  T.  1673.  K.  B.  2  Lev.    101.  Bage  v.  Bromwxl.  for  a  tort 
E.  T.    1682.  3  id.  99.   Mast  v.  Goodsox.  M.  T.    1772.    C.   P.    1772.  3  cannot  be 
Wile.  384.  Matthews  v.  Hopkin.  E.  T.  1664.  K.  B.  I  Sid.  244.  DAL-J<»»ed; 
stom  v.  Eybnston.  T.  T.  1694.   12  Mob.  73.  Jennings  v.  Webb.  T.  T.    I  646  J 
1786.  K.  B.  1  T.  R.  277. . 

*  la  personal  aeiiona,  two  or  more  counts  may  be;  and  usually  are,  joined  in  the  same 
declaration;  toe  plaintiff  being  allowed  thus  to  shape  hit  case  in  different  ways,  that  if  he 
fiuls  in  one,  he  may  have  a  chance  of  succeeding  npon  another.  This,  however,  shook! 
aot  be  done  unnecessarily ;  for  if  unnecessary  counts  be  added  to  a  declaration,  the  Court 
Epos  application  usually  order  them  to  be  struck  out,  and  in  many  cases  makes  the  plain? 
tiff  pay  the  costs  of  the  application;  see  2  Arch,  Pr.  B.  R.  178,  179,  Care  should  be  ta- 
ken to  add  all  the  necessary  counts  in  the  first  instance,  for  the  Court  will  seldom  allow  a 
declaration  to  be  amended,  by  adding  a  new  count;  see  Prac.  Reg.  408;  2  Arch.  Pr.  B, 
R.  286.  particularly  if  it  introduce  a  new  cause  of  action. 

{  Alto  what  counts  may  be  joined,  the  following  general  rales  seem  to  be  established 
npon  the  subject;  namely,  that  where  the  same  plea  may  be  pleaded  to,  and  the  same 
judgment  given  on  several  counts,  they  may  be  joined  in  the  same  declaration;  1  T.  R. 
274.  Also,  where  counts  are  of  the  same  nature,  requiring  the  tame  process,  and  the 
same  judgment  may  be  given  on  them  all,  though  they  may  admit  of  different  pleas  (as, 
for  instance,  debt  on  judgment  and  on  a  mutuatus*  or  debt  on  bond  or  on  a  mutuatus), 
they  may  be  joined;  8  Saun.  117.  e.  n.  2.  Gibbs,  C.  B.  6;  and  see  1  Wits.  248;  2  Wils. 
111.*  In  all  personal  actions,  however,  two  or  more  counts  of  the  same  form  of  action 
may  be  joined ;  8  Wils.  884.  But  a  count  founded  in  tort  and  one  founded  on  contract 
cannot  ho  joined;  2  Sannd  117.  c.  n.  2;  1  T.  R.  27.  b.;  Bac.  Abr.  Action,  C. 
t  In  tbiejwtiQj)  savor*!  ceunU  may. be  joined,  provided  they  be  for  causes  of  action  re- 
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Nor  as  Th«  plaiattff  in  an  action  joined  assumpsit  and  trover  by  several  declatfvV 

""a?***  *  *ioas»  a°d  verdict  and  judgment  was  for  the  plaintiff  in  the  atsumpsM,  and  for 

*q  *****  the  defendant  in  the  trover.  And  it  was  argued  and  held  by  Hale,  that  though 

by  the  verdict,  the  causes  are  now  become  several,  yet,  inasmuch  as  ao  such 

action  lay,  the  declaration  is  naught  ab  mtiu>,  and  the  judgment  void.     Bet 

Twysden  doubted  if  the  severance  by  the  verdict  does  not  make  it  food, 

_  .  though  H  was  bad  at  first. — Mjournalur. 

Debt  on  ■  J  fT%s  »    m__  + 

bond  anil  \^V   *N  DEBT-T 

on  a  mutu  *•     Denisox  v.  Ralphsox  .  M.  T.  1681 .  K.  B.  1  Vent,  366. 

at  us  mav        -Per  Cur,     Debt  upon  a  bond,  and  a  muluaius  may  be  joined  in  one  action  j 

be  joined;  yet  there  must  be  several  pleas;  for  nil  debit,  which  is  proper  to  the  one,  will 

not  serve  in  the  action  upon  the  bond.     See  Cro.  Car.  315. 
Sss4aadM  2-     Wen-tworth  v.  SdaiB.  T.  T.  1780.  C.  P.  I  Lutw.  244. 

oa  a  jade        *n  &n  act*on  OI*  debt  on  a  bond,  and  also  on  a  judgment,  on  demurrer  and 
meat;         joinder  in  demurrer,  no  objection  was  taken  on  account  of  misjoinder. 

3.     Duke  of  Bedford  v.  Alcock.  T.  T.  1749.  K.  B.  1  Wils.  248;  2  SanndL 
And  on  •  ]  17, 

judgment  j^e  declaration  contained  counts  in  an  action  of  debt  upon  an  amerciament 
mutuatus- in  tne  *eet»  f°un<kd  uPon  a  presentment  and  upon  a  muluaius. 
or,  for  an  '  £**>  C>  J*  There  are  three  counts  in  the  declarations,  to  which  there  isav 
amereia  general  demurrer;  so  that  if  any  one  of  the  counts  in  the  declaration  be  gooo% 
moat  and  judgment  must  be  for  the  plaintiff,  if  such  count  can  be  properly  joined  with 
ima mutu  tne  otner  two      Aq(j  Wft  a|>Q  ajj  Q^  0p;f,50n  tnat  tne  count  upon  a mtdfMh» is 

J  647  1  e*°0^>  an<*  maX  DC  joined  wicti  debt  for  an  amerciament  in  a  court  leet,  and  i 

'  that  they  are  not  actions  of  different  kinds;  the  whole  three  counts  are  for  ft  i 

debt  created  by  different  moans,  but  all  upon  contracts;  the  two  first  upon  im-»  i 

plied  contmcte  in  law,  and  the  claim3  upon  an  express  contract;  and  the  true 
wav  to  judge  of  this  matter  is  this,  that,  whenever  the  same  process  and 
judgment  are  in  two  counts,  they  may  be  joined;  otherwise  they  cannot, 

(E)  In  covenant.^ 
n>ntinsio  (F)  I*  detinue. 

cWoTb?  Kettle  y.  Broomsat.l.  M.  T.  1736.  C.  P.  WUlea,  118. 

joined.  °  In  detinue.  The  plaintiff  declared  in  the  first  count  as  in  detinue;  and 
then  in  the  second  apparently  in  trover.  It  was  urged,  that  trover  and  der 
iinge cannot  be  joined;  to  which  the  Court  assented. 

(G)  In  trespass J| 
1.  Robinson  v.  Bailey.  1696.  K.  B.  Cited  1  Lid.  Raym.  273%  If ardall  r. 
Smith.  H.  T.  1687.  C.  P.  Lutw.  1526.  Clayton  v.  Coatswohtk.  M. 
Trypans  T.  1692.  K.  B.  1  Show.  180.  Drake  v.  Cooper.  1689.  K.  B.  Cartb. 

and  ease  113.  Dalston  v.  Janson.  1694.  K.  B.  5  Mod.  90. 

cannot be        R.  brought  an  action  for  battery  of  his  servant,  per  qttod  servUium  amitU,  and 
jowid;H      for  taking  of  nine  pounds  of  butter. 

coverable  in  assumpsit.  Thus  to  one  or  more  counts  npon  a  special  agreement  may.  be 
■dded  the  common  counts,  for  goods  sold,  and  work  and  labour,  &e. 

•  Nor  assumpsit  and  debt,  because  the  judgments  are  different;  nor  assumpsit  and 
covenant,  &c.  because  the  counts  are  of  a  different  nature. 

f  In  this  action  there  may  be  several  eoants  npon  different  leases,  bonds,  see.  or  see 
4JOWH  npon  an  acconnt  stated;  and  another  npon  a  judgement,  and  a  third  npon  a  bond  Sa*. 

t  So,  debt  fer  rent  on  a  lease,  either  by  parol  or  indenture,  and  for  good*  sold  and  de- 
livered, may  be  joined  in  the  same  action;  Bro.  Joinder  in  Actions,  90;  Gilb.  B.  5.  Bm 
may  a  count  in  debt  and  one  in  detinoe  be  joined;  2  Saund.  117.  b.  n.  2.  However,  tan 
i»  an  anomaly,  and  an  exception  to  the  general  role,  as  debt  and  detinue  require  different 
judgments,  see  5.  Mod.  92;  but  debt  and  acconnt  cannot  be  joined,  Bro.  Joinder  in  Action 
97j  nor  debt  and  trespass;'. Id.;  nor  debt  and  assumpsit. 

$  A  count  in  covenar.t  cannot,  it  should  seem,  be  joined  with  a  count  in  any  other  form 
of  action,  nor  with  dubt  or  detinue,  Uocause  ho  counts  are  of  a  different  nature,  and  not 
with  trespass,  &c.  became  iho  ono  is  founded  on  contract,  tho  other  on  tort.  Sernral 
eouuts  may  be  insortcd  in  the  same  declaration  upon  different  deeds  and  instruments  Odder 
aeal;  do.  Jac.  029;  I  Lev.  110. 

H  floe  ante,  vol.  i.  p.  181.  as  to  the  appropriate  application  of  actions  of  trespasses 
upon  the  case;  ncitbor  trespass  and  ejectment;  n>r  trespusj  and  replevin  can  bo  joined. 


~  ^J?u!tbo<Te.,m!J  bo  Bet'er,d  counts  for  several  trespasser,  at  several  timos  and  plants*  8 
Co.  87|  b.;  3  H.  C,  63.  (53);  Th,  D.  L.  10.  e.  15.  £l,  21.  3$  Jcnk.  til;  3  Ley.  9*  T. 


M1SJ0INDER.-Ia«gtta^  •/.  46? 

After  verdict  it  wae  fceid  by  the  Court,  that  the  one  was  fcate  and  the  oth- 
*»  ftiespiM,  mid  therefore,  they  eoald  not  he  Joined. 

2.  WoeniKB  t\  Walton.  T.  T.  1807.  O.  P.  2  N.  JR.  476. 

The  declaration  contained  a  couat  for  debauching  the  plaintiff's  daughter  Tbas|h  m 
per  onod  9ertiimm  ainttif,  and  a  count  for  breaking  and  entering  the  houee.       conaiia 

Mantjfieid,  C,  J.,  arid,  a  little  confusion  has  arisen  in  some  of  the  cases  bJ23L 
front  the  inaerjfca  of  the  words  "  «i  *i  flrnw,"  in  actions  on  the  case,  those  and  et  k 
words  being  generally  applicable  U  Actions  of  trespass  only;  'asd  I  certainly  in§  tht 
do  not  recollect  to  have  seen  them  used  an  action  upon  the  case.     In  actions  hoase  my 


like  the  present,  as  far  as  my  recollection  goes,  the  form  of  the  declaration  b«j*i*d  to- 
nes always  been  in  trespass  vi  ef  oroiit  and  contra  paccm.  I  cannot  distin-  deb°aa^ntL 
gnish  between  this  action  and  an  action  for  criminal  conversation.     If  that  be  t|»e  olaa 


iaesna^ect  of  this  trespass,  thwmust  be  so  too.     In  the  action  for  criminal  tiff  'sdatghr 
eoarersaiion,  the  violence  is  not  the  ground  of  the  action :  both  in  that  case  and  tor,  per 
an  this,  if  the  injury  were  committed  with  violence,  it  would  amount  to  a  rape.  I?04*  ***» 
I  do  not  see,  therefore,  any  good  reason  why  either  of  them  should  be  the^"ma'* 
subject  of  an  action  of  trespass.     But  it  seems  from  the  cases  which  we  have   [543  1 
looked  into,  that  the  action  for  criminal  conversation  has  been  considered  for   L  * 

years  aa  the  subject  ef  an  action  ef  trespass.  In  actions  by  a  master  for  an  as- 
sault epea  his  servant  per  quod$erv'Uium  amisit,  there  is  no  trespass  against  the 
e emtio:  the  sole  foundation  of  the  action  is  loss  of  service;  yet  this  also  has 
*n  considered  as  an  action  of  trespass;  all  these  cases  are  tho  same  in  prin- 
ciple, and  iail  within  the  same  rale.  See  post.  tit.  Seductioo. 

(H)  Case*  and  trover. 
Diciciexv.  Curre*.  M.  T.   1766.  C.  P.  2  Wils.  319.  S.  P.  Owa.v  v. 

Lbwyn.  M.  T.  1671.  K.  B.  1  Veot.  2$3.  365. 
The  question  was,  whether  case  for  misfeasance  and  negligence  may  be  A  ***■*  ** 
joiied  in  the  same  declaration  with  a  count  in  trover?  •*■•  al1* 

Lord  Chief  Justice  VVUmot.  It  is  objected  that  the  first  count  is  laid  quasi  ^CbS? 
tx  cmintdd,  and  cannot  be  joined  with  trover;  supposing  it  was  so,  I  should 
not  lay  any  great  stress  upon  the  eld  cases  to  this  point  at  this  day;  but  I  think 
the  first  count  is  laid  to  be  tx  debilo  of  the  defendaut,  and  as  a  misfeasance, 
which  aaay  undoubtedly  be  joined  wita  trover:  The  test  to  try  whether  two 
counts  can  be  joined  iiUhe  same  declaration  is,  to  consider  and  see  whether 
there  be  lhs  same  judgment  in  both  or  not ;  whether  they  both  require  the 
ansae  plea;  and  wherever  there  is  the  same  judgment  in  both,  I  think  they  may 
*e  well  joined. 

(I)  Replevin/)- 

III.  RELATIVE  TO  THE    CONSEQUENCES  Or?  A    MISJOIN-   r  MA  * 

DER,  AND  THE  MODE  OF  TAKING  ADVANTAGE  OF  IT.       L         s 
I,  Jsnnitvgsv.  Newmax.  T.  T.  1791.  K.  B.  4T.  R.  347.  Rose  v.  Bow- 
leu.  $c.  H.  T.  1789.  C.  P.  1  H.  BJ.  108.  Brigden  v.  Parkes.  E.  T. 
1801.  C.  P.  2B.8c  P.  424.  Henshall  v.  Roberts.  H.  T.  1804.  K. 
B.  5  East,  150. 

The  declaration,  containing  a  count  on  a  promise  made  by  the  defendant,  as  a  mlsjoia 
administrator,  to  pay  money  received  by  him  as  such  to  the  plaintiffs  use,  was  der  is  a  de 
joined  by  other  counts  on  promises  made  by  the  intestate.    To  this  there  was  a  fect  m  •*• 
smecial  demurrer,  because  the  two  caues  of  action,  the  one  from  the  intestate  sUBC?latj! 
And  the  other  from,  the  administrator,  could  not  be  joined.  ke/advaa 

flUryva.  833;  as  for  instance,  one  far  brooking  and  entering  his  house  and  taking  away  hi* 
£4od«.  and  another  fur  battery  of  his  servant,  per  quod  scrviiium  amisit,  Alleyn,  9;  Sty. 
3*22. 3  Ld.  Raym.  374;  Strange,  635;  or  one  for  breaking  or  entering  his  house,  and  another 
ibr  debauching  hit  daughter,  per  quod  servitiura  amisit,  3  Now  Rep.  476;  one  for  a  fbrci* 
ble  entry,  another  for  a  forcible  detainer;   Th.  D.  L.  10.  c  1$.  19.  and  see  39  E.  3.  25. 

*  There  may  be  several  counts  in  ease  in  the  same  declaration.      So  there  may  be  sev- 
eral counts  fur  several  disturbances,    &c,  Th.  D.  L.  10.  c.  15.  and  16;  or  several  counts 
for  several  acts  of  conspiracy;  To.  D.  L.  10.  c.  15.  and  11.    So  in  replevin,  the  party  may 
litre  several  distresses  at  several  days  an:!  places;    Th.  D.  L.  10.  c.  15.  and  3;   10  E.  2. 
£43;  49  E.  3.  30;  see  Com.  Dig.  Action.  G. 

f  la  reDlovio,  9°  founts  or  any  otfyer  form  of  action  can  be joined, 


1  MISJOINDER -irt  JWioi  Actio*. 

**t*  *\to       The  Court  wens  clearly  of  opinion,  that  these  counts  could  not  be  joinW, 

mm**  bw!la8e  the  last  count  stated  *  caute  °f  *ction  aftor  the  intestate's  death, 
which  would  exclude  one  of  the  plea*  that  might  be  pleaded  to  the  other  counts, 
and  would  warrant  a  different  judgment;  but  they  gave  the  defendant  leer* 
to  amend  by  striking  out  the  last  count  on  payment  of  costs. 

2.   Kingdont.  Nottlb.  E.  T.  1813.  K.  B.  1  M.  St  S.  355. 
*Tbfdemizr     The  plaintiff,  as  executrix,  declared  that  the  defendant  by  deed  conveying 
Nrtrftrmifl  to  tho  pkintitfV  testator  certain  lands  in  fi*,  subject  to  redemption  on  pay- 
ttfeTht  to  ment  °ra  aun>  certain,  covenanted  to  the  testator,  that  he  was  at  the  iame  of 
okewhole  the  execution  of  the  deed  seised  in  fee,  and  had  a  right  to  convey,  Sic.;  had 
<a«*ratioa  assigned  for  a  breach,  that  the  defendant  was  not  seised,  Sur,  and  had  no  right 
*a<  not      to  convey,  fee. :  upon  special  demurrer,  in  the  course  of  the  argument,  Bay- 
«av«l7  to    ieFj  Jy  inquired,  whether,  if  the  last  breach  was  badly  assigned,-  it  would  op* 
Kre  eoaat  crate  *■  a  misjoinder;  to  which  it  was  answered,  that  a  bad  count  in  a  deck- 
Mr  breach    rat*on  m*y  nevertheless  be  a  cause  of  misjoinder.     But  the  Court  said  that 
then  the  demurrer  for  cause  of  misjoinder  should  have  been  to  the  whole  de- 
claration, and  not  to  the  last  breach. 

3.  Rose  v.  Bowler.  H.  T.  1789.  C.  P.  1  H.  Bl.  108.  Dec*moiu>  v.  Do- 
it aut.  M.  T.  1799.  K.B.4T.  R.  360. 
The  plaia  Action  of  assumpsit  brought  by  the  husband  and  wife  against  the  executors, 
tiff  eanaot,  for  a  legacy  bequeathed  by  the  testator  to  the  wife.  The  first  count  *at*df 
I  'if  \L  tnat  tne  defendants  were  liable,  as  executors,  to  pay  the  legacy,  and  that,  be- 
demarred  mS  so  ^a^6>  they  promised,  as  executors,  to  pay  it.  The  second  count  was  for 
te,  aid  the  money  had  and  received  by  the  defendants,  as  executors,  to  the  plaintiff's  use. 
mistake  by  The  third  was  for  money  lent  to  them,  as  executors,  by  the  plaintiffs;  and  the 
eateriag  a  fourth  was  on  a  count  stated  between  them:  to  this  declaration  there  was  a 
•■"•  P*e    demurrer,  the  causes  of  which  were,  that  the  defendants  are  sued  as  executors, 

taVTaf?    aa<*  not  m  *ne'r  own  "Sh*)  aiM*  th**  ^ere  **  &  misjoinder  of  action,  some  of 
vent  tee  ep  the  causes  of  action  accruing  to  the  plaintiffs  jointly,  and  others  to  the  husband 
eration  of   alone.     The  plaintiffs  entered  a  nolle  prosequi,  as  to  the  three  last  counts, 
fee  da  mar  and  joined  in  demurrer.     Per  Cur,    There  is  no  case  to  prove  that,  in  this 
~*rr;a*n      stage  of  the  proceedings,  &  nolle  prosequi  can  be  entered;  and  as  it  is  certain 
L  650  I  tftat  Q0  experiments  of  this  1cind  has  ever  been  made,  it  affords  a  strong  argu- 
ment that  it  cannot  be  made.     It  was  contended  at  the  bar  that  there  was  an 
-  .    analogy  between  entering  a  nolle  prosequi  in  this  state  of  the  proceedings  and 

cj^rt'^ai*  reversing  of  issues  after  a  verdict;  but  here  the  objection  is,  that  distinct  and 
^  itMralt>  inconsistent  rights  of  action  are  joined;  for  this  cause  there  is  a  demurrer; 
^iveibe  '  end,  after  joining  in  the  demurrer,  there  is  no  instance  of  the  plaintifls  being 
•laiatif  permitted  to  do  away  with  the  ground  of  the  demurrer  by  separating  the  right 
*•***  to  of  action.  On  this  point,  therefore,  we  are  of  opinion  against  the  plaintiffs. 
*™*b/mt      1  Saund.  207. 

Jt^rSIa  4-  J«NifiNOs  ▼•  Newman.  T.  T,  1791.  JC  B.  4  T.  R.  347 

eosats,  on  It  appears  that,  in  cases  of  misjoinder,  the  Court  will  in  general  give  the 
pjy moat  of  plaintiffs  leave  to  amend  by  striking  out  some  of  the  counts  on  payment  of 
«"ti;         costs.     See  ante,  vol.  9.  p.  375 — 404. 

Ald  m  5.  Curtis  v.  Davis.  T.  T.  1673.  K.  B.  2  Ley.  1 10. 

"misjoiiB*1  Misjoinder  of  counts  by  an  administrator.  It  was  admitted  that  in  some 
4er  may  b*c&96fl  misjoinder  may  be  aided  by  intendment  after  verdict,  but  the  point  was 
aided  by  ia  not  expressly  decided.  See  Com.  Dig.  Actions,  G.;  2  Yin.  Ab.  47.  pi.  6; 
teadment    ante  vol.  9.  p.  401.  * 

after  tor  6.  Kightly  v.  Birch.  E.  T.  1814.  K.  B.  2  M.  &  S.  633.  Tate  v.  Wb> 
*m'f  ting,  M.  T.  1708.  K.  B.  1 1  Mod.  196.  Hancock  v.  Haywood.  3  T. 

Aad  it  R.  433.  Bags  v.  Bromdbl.  3  Lev.  99;  3  Id.  101.  contr*. 

Action  against  the  sheriff  for  a  false  return,  the  first  six  counts  being  in  fort 

•  Or,  it  seemi,  by  plea  in  abatement,  Com.  Dig.  Abatement,  G.  4;  but  this  course,  area 
if  technically  right,  would  be  injudicious  as  regards  costs;  bee  ante,  tit.  Abatement,  Pisa 
in.     Or  motion  in  arrest  of  judgmon',  and  writ  of  error. 

|  Or  where  assumpsit  and  trover,  for  instance,  are  joined,  and  a  general  verdict  give*,  it 
jinay  be  remedied  by  entering  the  verdict  upon  the  count  in  assumpsit,  or  the  count  in  ttW 
,ver,  Arch.  PI.  (k  Ev.  J56. 


teems  the 
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and  the  foor  last  in  oMumpttf;  and  there  was  a  verdict  for  the  plaintiff  on  therCoart  will 
tot  six  counts,  and  for  the  defendant  on  the  four  last.  '  Whereupon  it  was  no^^w  aF 
moved  in  arrest  of  judgment,  that  here  was  a  misjoiner,  and  a  rule  nisi  was  jjument.*- 
granted,  on  the  authority  of  Bage  v.   Bromuel,  3  Lev.  99.  where  trover  and' 
assumpsit  were  joined,  a  verdict  for  the  defendant  quoad  the  trover,  and  for   r  651  >• 
the  plaintiff  quoad  the  assumpsit.     It  was  resolved  by  the  whole  Court,  that 
those  two  could  not  be  joined;  and  the  jury  separated  them,  the  declaration* 
being  ill  ab  initio,  the  plaintiff  ought  not  to  have  judgment  \  and  so  judgment 

Eissed  quod  nil  capiat  per  billam.     But  the  Court  discharged  the  rule,  Lord 
llenborough,  C.  J.,  saying,  that  the  case  referred  to  had  its  day,  and  taat  it 
was  time  H  should  cease. — Rule  to  arrest  the  judgmeut  refused. 
See  2  Vin.  Abr.  68.  pi.  9. 

V.  MISJOINDER  OF  ISSUE.* 

JKteffOtttfr.     See  ante,  tits.  Abatement,  Pleas  in  Addition',    Bill*  and 
Motes;  Corporation*? Deed;  pari,  tits.  Name;  Variances: 
I.  RELATIVE  TO  CIVIL  PROCEEDINGS. 

(A)  Relative  to  what  is  or  is  not*. 

(a)  In  christian  name,  p.  652.  (6)  In  surname,  p:  654'. 

(B)  Relative  to  misnomer*  in  private  documents. 

See  tits1.  Bills  of  Exchange  and  Promissory  Notes;  Bonds;  Deeds. 
(C)<  Relative  to  the  caxsECtrsxc**  or  a  misnomer  in  legal  pro* 

CEfcDINGS. 

(a)  In  process,  and  in  proceedings  antecedent  thereto,  p.  665.  See  as  to 
Bail-bond,  ante,  vol.  iii.  p.  97  and  72;  as  to  putting  in  Bail,  see  ante,  vol.  iii.  p. 
133.  (6)  In  declaration,  p.  657.  (c)  In  jury  process.  See  ante,  vol.  i.  p.  730. 
(<f)  In  writs  of  execution,  p.  658.  (e)  In  lessor's  name  in  ejectment,  p.  658~ 
fc/)  How  taken  advantage  of. 

]-.  By  application  to  set  aside  proceedings. 

(d)  In  bailable  cases,  p.  658.  (6)  In  non-bailable  actions,  p.  660. 

S.  By  plea'  in  abatement. 

(d)  When  the  only  mode,  p.  660.-  (6)  Time  of  pleading.  See  ante,  vol:  i.  p. 
32.  (c)  Form  of,  p.  661.  (d)  Affidavit  to  verify.  See  ante,  vol.  i.  p.  55.  (<) 
Amendment  after.  See  ante,  vol.  i.  p.  327.  (/)  Replication,  p.  663.  (g)  Ev- 
idence, p.  663.  (h)  How  waived  or  aided.  i  359  f 

1.  By  altering  or  amending  writ,  p.  664.  2.  By  appearance,  p.  664.  3.  By 
attorney  undertaking  to  appear,  666.  4.  By  given  bail-bone,  p.  667.  5.  By 
putting  in  bail,  p.  667.  6.  By  statute  jeofails,  p.  667. 

(D)  Relative  to  objecting  to,  on  trial,  p.  667. 

(E) misnomers  in  wrJts  op  error,  p.  667. 

(F) ; fines  and  recoveries,  p.  667.- 

».  RELATIVE  TO  IN  CRIMINAL  PROCEEDINGS. 

(A)  Plea,  p.  668. 

(B)  Replication,  p.  6681 

(C)  Evidence,  p.  668. 

(D)  Judgment,  p.  668. 

I  RELATIVE  TO  CIVIL  PROCEEDINGS: 

(A)  Relative  to  what  is  or  is  not. 

(d)  In  christian  name. 

1.  Waldenv.  Holman.  H.  T.    1703:  K.  B.  6  Mod.   115;   life*  S.  C.   1 

Salk.  6;  2  Ld.  Raym.  1015. 

H.  was  sued  by  tbe  name  of  B.  H.,  and  pleaded  in  abatement  that  he  was  netidae  ta* 

baptised,  and  always  known  by  the  name  of  J. ;  absque  hoc  that  the  said  John  name  of 

was  ever  called  or  known  by  the  name  of  B.  H.     The  plaintiff  replies  that  he  baptiam  a 

was  known  by  the  name  of  B.  from  tho  time  of  his  baptism;  to  which  the  de-  J** ™a/t» 

•  It  may  also  be  aidod  by  entering- upon  a  remitted  damna,  see  11  Mod.  190. 
t  This  is  aided  by  tbe  32  Hen.  8.  c.  30;.  3  Tidd.  955. 
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enetbcr  fetfclttiit  demurs.  Ji  wu  urged  that  the  material  part  of  the  plea  was,  taet  fat 
name  «t  ^^3  baptized  by  the  nemo  of  J.,  and  if  so,  the  plaintiff  ought  to  answer  that; 
tion  'in*  *°*  if 'ho  defendant  we're  baptized  by  one  name  of  J.,  he  could  not  be  known 
which  case  °y  *ny  ether  name  of  baptism,  for  one  can  have  but  one  name  of  baptism;  tea 
to  may  aes^iie  «oc  coming  after  that,  which  is  a  material  plea,  ia  Oirolooa,  and  teere- 
plead  and  fore  not  to  be  rega  rded;  and  to  this  opinion  Powel  J.,  strongly  mrlinirri;  for 
Y|  i?^!2?  n6  thoaght  that  to  gay  bo  was  baptized  by  an  other  name,  without  store,  was  a 
™*2*,*  5°°*  ^ea  m  aDate"nent>  and  therefore  the  rest  was  nugatory.  Molt,  C.  £? 
r  g5j  -|  and  the  rest  of  the  Court  c*nir«,  that  the  name  of  baptism  ceased  ea  ait  ta<* 
JUd  where  Wag  a  new  name  >df  confirmation. 

*man  hai  2.    Jones  v.  Macquillan.  £.  T.  1793.  K.  B.  5  T.  R.  195.  8.  P.  Aaaosia 
two  cbrii  v.  VfiLLOOOHBT.  E.  T.  1815.  C.  P.  I  Marsh,  477. 

tian  namea,     The  declaration  was  against  the  defendant  by  the  christian  names  of  6.  It 
as,  for  ax   |^  which  there  was  a  plea  in  abatement  that  he  was  bapttzed  by  the  name  of  R^ 

R™  harrf     ^'  an<*  no*  ^'  ^'  an(*  nac*  &^way6  a*nce  been   known  by  the  name  of  Ji  & 
Jamas,  and  &-e*  *°  ^hich  there  was  a  general  demerrrer  and  joinder, 
be  ia  called      Ptv.  Cur    The  objection  cannot  be  got  over;  the  misplaciog  of  the  aame* 
k  the  docla  makes  them  as  different  from  the  real  afemea  as  the  substitution  of  any  othet 
**tioB  x>-  k  •nst0ttd  °f  these. — Judgment  for  the  defendant. 

art   Msta  5-     ScoTT  V*  SoAWS'  M   T-  ,805-  K<  B'  3  JEm>  liU 

si  msch  a       ^ne  defendant  being  sued  by  the  name  of  Jonathan,- otherwise  JofcaSeans; 

saiiiiomer  on  demurrer  to  the  declaration;  Per  Cur.  Assuming  a  fact  which  doe*  not 
is  if  other  appear,  for  non  conslml  but  that  Jonathan,  otherwise  John,  is  all  one  christian 
names  had  name.  If  arzrca  as.  fanciful  as  "otherwise"  frequently  occur.  We  cannot  in~ 
And  *  he  *cn<*  eitncr  wa^'  an(*  ^  Tne  ****  r99^Y  ^^^  *°>  we  should  be  deciding  agaiasf 
the  defend* tne  **ct  ^  we  Sa*e  judgment  upon  this  demurrer.  Suppose  a  man  bound 
est  was  an  himself  in  a  bond  by  the  name  of  Jonathan  otherwise  John  Soaas,  what  objec- 
•d  by  the  tion  could  be  made  to  it  ?  If  he  had  been  sued  by  the  name  of  Jonathan  Sean* * 
name  of  otherwise  John  Soans,  it  might,  perhaps,  hare  admitted  of  adifiereat  consider- 
Jonathan,  ation.  But  here,  at  any  rate,  we  are  not  bovmd  to  know  that  he  issued  by 
jIw/hIT.8..  mor*  th*tt  one  christian  name. 

the  Con"  4-  Evans  y  Kino.  H.  T.  1745.  C.  P,  Witfes,  554.  S.  P.  Rax  ▼.  Newmah. 
held  k  to  be  £.  T.  1699.  K.  B.  1  Ld.  Raym.  562.  S.  P.  Displtn  t.  Sfbat.  Cro. 
no  caner  ef  JSlixl  57 . 

demurrer,  h.  K.  otherwise  H.  W.  K.,  of  &c,  was  attached  to  answer  E.  £.  The 
f<K  n#UJ  --.declaration  which  was  in  assumpsit  for  work  and  labour,  described  too  defbocV 
tlwy  are  nnt  hY  the  nttme  of  H  T^e  defendant  pleaded  in  abatement  tfina:  H.  W. 
both  one  K.  who  was  attached  by  the  name  of  H.  K.  says  that  he  ia  not,  nor  can  be* 
chiristian  understood  to  be  the  same  person  against  whom  the  said  £.  baa  brought  He* 
name.  action,  because  bis  name  of  baptism  ia  H.  W.  and  hia  surname  K»  and  oy  the 
Bat  a  deela  8ame  name  hath  always  been  named  and  called. 

wtart  John  Wi,fc*>  e-  J-  T*10  P^>  *  *»  Nearly  of  opinion,  is  not  good,  for  that  it  is 
A.,  other  no  answer  to  the  plaintiff's  declaration;  for  he  only  saya  that  his  name  ofbap* 
wise  John  tism  is  H.  W.  and  traverses  that  his  name  of  baptism  is  H.  alone,  or  that  he 
James  A.,  was  ever  called  or  known  by  that  name  of  baptism;  which  may  be  true,  and* 
ia  bad,  for  yet  his  name  may  be  H.  for  it  may  be  hia  name  of  confirmation.  Besides,  ar 
a  man  can  man  connoi  ])aY«  two  christian  names. 
?wo  chrUi  5.    Gould  v.  Bahnes.  E.  T.  1811.  K.  B.  S  Taunt.  504.  S.  P.  Foxy.  Til- 

Jenname*.t  W.  M.  T.  1704.  K.  B.  6  Mod.  2S6. 

I  654  ]  J.  B.  entered  into  a  bond  to  R.  by  the  name  of  T.  B.  Throughout  the  honef 
A  party  to  he  was  called  Thomas.  In  debt  on  this  bond,  the  defendant  was  aued  by  hia 
n deed  moat  real  name  Joseph:  and  the  declaration  stated  that  he,  by  the  name  and  dc~ 
ba  sued  gcription  of  T.  B.  of,  $c.  by  his  certain  obligatory,  sealed  with  his  seal,  ac- 
mTcbria      kn<>wlc^god  himaelf  to  be  held  and  firmly  bound,  &e. 

fian  name        *  Or  it  teems  by  the  name  of  confirmation  merely;  8  Roll.  Abr.  175;  Co.  Lift.  S. 
in  which  he      f  ^lU  w'»er«  a  man  cxecared  n  bond  by  the  name  of  John,  and  an  action  was  brooch* 
ia  described  ngainat  him  by  ihe  name  of  William,   (hia  renl  name)  alias  d ictus  John,  the  Court  held  :t 
therein.        on(^:  tn0  declaration  t*!)r>ufd  hive  bcon  against  him  by  ibe  name  of  John,   and  be  weald 

havo   boon  ostoppod  by  b'M  deed  from-  pleading  any  mtinomor  in  abntoment;   ante,  vol.  4, 

p.  635. 
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k  -  lUawreftee,  J.,  however,  permitted  the  plaintiff  to  take  a  rerdicl,  end  eaid, 

in  tb«t,  as  the  objection  was  on  the  record,  the  defendant  might  move  in  arrest  There  are 

0  of  judgment.     A  rule  msi  for  that  purpose  was  applied  for,  and  made  abfto-  "eaanamee 

lute,  because  be  ought  to  have  been  sued  by  the  name  he  was  styled  on  the  howaJer^  . 
hood.  which,  tho' 

.     6.     Aboab's  cisc.  E,  T.  1673.  K.  B.  1  Mod.  107.  t^d^m 

Debt  upon  a  bond  was  brought  against  defendant  by  the  name  of  Jacob,  and  deemed  the 
lie  pleaded  that  he  was  called  and  known  by  Jaacob,  and  not  Jacob.     But  it  >an>*»  *■ 
was  overruled.  Jaacob,  hi 

7.  Fawn  t.  Alston  M.  T.  1731 .  K.  B.  1 1  Mod.  284.  £?,  k  do! 

In  an  action  on  debt  on  bond,  the  declaration  was,  "Samuel  Aahton,"  and  a  mitm 
the  bond  was  "SamuL"    It  was  held  by  C.  P.  Samuel  and  'Samul  imiatbemer. 
taken  to  be  the  same  name,  or  an  abbreviation  of  it.     When  there  is  but  aNor  8*mii 
email  difference  between  them,  they  shall  be  taken  to  be  the  same,  unless  they  *|  £or  &** 
are  apparently  two  different  names;  see  2  Roll.  135;  1  Mod.  107;  Hill  % 
Geo.  Child,  v.  Goes.     On  error,  it  was  said: 

Per  Cur.    They  must  be  taken  to  be  the  same  name.     The  judgment  wae» 
affirmed. 

8.    Johnson  v.  Cooper.  T  T.  1818.  C.  P.  5  Moore,  472.  Bat  Jotiah 

In  this  case  a  party  was  discharged  on  common  bail,  when  the  arrest  was  tor  Joaiaa  u 
by  the  name  of  Josiah  instead  of  Josias,  on  terms  of  bringing  no  action.  *  mtioomer 

lb)  In  surname. "\ 
1.     Mestaerv.  Hertz.  H.  T.  1815.  K.  B.  3  M.  &,  S.  458.  * hether  a 

Defendant  served  with  a  copy  of  latitat  in  a  penal  action  by  a  wrong  name,  kna0Wn  itt 
ind  declaration  filed  conditionally  by  the  ssme  name,  to  which  defendant  ap-  the  world 
peered  and  pleaded  a  misnomer.     Per  Cur.    In  what  situation  does  these   [  655  ~| 
plaintiffs  stand?     They  have  described  the  defendant  by  a  wrong  name,  hav-br  a  panic 
tag,  perhaps*  heard  him  called  by  that  name  once  or  twice.     But  that  would  ekr  name 
not  be  sufficient  to  maintain  an  issue  upon  the  misnomer,  because,  whether  doea  not  dV 
bis  name  be  so  or  not,  depends  not  upon  ono  or  two  occasions,  but  on  a  plu-  ||y\a"^" 
rality  of  times  that  he  may  have  been  so  called.     Perhaps,  they  might  have  been  called 
doubts  upon  a  matter  not  lying  within  their  own  cognizance,  but  they  venture  go  open  one 
a*  «»u.kL»  ;«atu  coon  by  a  particular  name.  or  two  oe 

2.     Rax  v,  Shakespeare,  T.  T.  1808.  K.  B.  10  jEast  83.  S.  P.  Ahitbol  v.  «««o»e.bet 

Ben jditto.  E.  T.  1 8 1 0.  C.  P.  2  Taunt.  40 1 ,  ?■  ■JCJJJr. 

.Defendant  appeared  by  his  right  name,  and  prayed  judgment  of  the  indict-   J 
silent;  because  before  and  at  the  time  of  the  indictment  he  was  always  called  And  ''**+ 
and  known  by  the  surname  of  Shakespeare,  and  not  by  the  surname  of  Shake-  ***!  "j*01* 
pear,  by  which  he  was  indicted,  Sec.     Wherefore,  he,  the  said  Samuel  Sljake- ^me  a j^L 
pear,  prayed  judgment  of  the  said  indictment,  and  that  he  may  not'  be  com-  ed  be  idem 
pelted  to  answer  the  same.    To  this  there  was  a  general  demurrer  and  join-  sonant, 
der.    It  was  objected  that  a  defendant  in  an  indictment  cannot  plead  in  abate-  Jbongb  dif 
■sent  a  misnomer  of  his  surname.     Secondly,  This  is  no  misnomer,  being  [JJJJ*iJ[*r 

t  differently  spelt.     Lord  Ellenborough,  C.  J.  The  final  e iJvSu  nS* 

•     •      %  •  rfwa  e_a*t  •        •  /•    .1  •       aaW  .^  ■  _J1  _J1  —  ^  _ 


r,  though  w  _  

might  not  make  a  material  difference,  but  the  omission  of  the  $  in  the  middle  j>9  deene4 
makes  k  a  differently  sounding  name  from  the  true  one.  a  mkae 

3.     Allen  v.  Stmonds.  M.  T.  1603.  K.  B.  4  Mod.  347.  ««« 

An  action  on  the  case  was  brought  against  the  defendant  by  the  name  of  But  Stain* 
Symonds.     He  pleaded  in  abatement  that,  from  the  time  of  his  birth  to  the  *»  BOt 
time  of  the  time  of  the  action  brought,  he  was  known  by  the  name  of  Symraa;  JJ,^^  r 
end  traversed  that  he  was  known  by  the  name  of  Symonds.     The  plaintiff  re-gj^^j, 
ehed,  that  the  said  defendant  was  known  as  well  by  the  one  name  as  by  the  to  be  deem 

ed  as  idtm 

*  Nor  Peer*  for  Peter,  Cro.  Jac.  425;  Sander  for  Alexander,  Cro.  Jac.  425;  FrancUcua  I mans-t 
for  Franco*,  Id.  534;  but  Edward  for  Edmund.  Cro.  Jac.  558.  040;  Saint-John  for  Sain*- 
John,  2.  E.  3.  fol.  13j   Elizabeth  for  Isabolla,  Margaret  for  Margary;  Aas.  bell  for  Aa*.  pell, 
are  not  the  same;  36  Aw.  pi.  W  I  And.  212;  1  Ro.  200;  2  Ro.  Abr.  135;  Palm.  71. 

f  A  man  may  have  nevorul  surnames,  a*  they  are  capablo  of  being  acquired  by  repute- 
tloe  only;  Cro.  Eliz.  57. 

1  Nor  We*tioy  for  Wcsly. 

VOL.  XIL  *9 
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other.    And  upon  a  demurrer,  the  Court  inclined  that  this  plea  was  a  good 
A  bill  of     plea* 

Middlesex.  (Q)  Relative  to  the  consequence  or  a  misnomer  mi  legal  FRoesEerffet* 
and  notice  ^  jn  proct9h  amj  {n  proceedings  incident  thereto, 

™^i*  l,    v.  Sno.v.  E.  T.  1817.  K.  B.  1  Chit.  Rep.  398.  a.  S.  P.   Kw«- 

defendant  ston  v.  Llewellyn.  H.  T.  1820,  C.  P.  Moore,  317;  S.  ClB.it  B. 

at  8.,  with  699. 

**'  iUljn«       Motion  for  a  rule,  calling  upon  the  defendant  to  show  cause  whf  the  bill  of 
hie  chria      Middlesex  and  proceedings  thereon  should*  not  be  set  aside  for  irregularity,  oe 
STtrrecoiar. tne  gr0UDd  that  the  defendant  was  described  in  tbe  process  and  notice  sub- 
I  656  V  eeribed  thereto,. as  Snow,  without  any  christian  name  being  inserted.    Rale 
So,  where  granted.* 

the  chria  2.  Tomlin  v.  Preston  and  Gell.  E.  T.  1819.  K.  B.  1  Chit.  Rep.  397.  S. 
tian  name  p.  Attorney-General  t.  Kilsey.  T.  T.  1819.  E.xch.  1  Price.  391. 

two  defend     The  chrifttian  nftme  of  lhe  defendant  (jell,  was  omitted  in  a  writ  of  latitat. 
ants  w  wbol     *^ne  Court  ne'd  the  proceedings  irregular,  and  sot  the  process  aside  on  no- 
ly  omitted,  tion;  and  said  there  was  no  distinction  between  bailable  and  serviceable  pro- 
cess. 

3.     Reynolds  t.  Hankin.    E.   T.   1821.  4  B.  c}A.  536.  S.  P.  Parker  t- 
Bent.  M.  T.  1822.  K.  B.  2  D.  &  R.  73.  S.  P.  McBbath  y.  Chatti- 
ly. M.  T.  1822.  2  D.  k  K,  237.  S.  P.  Kingston  y.  Llewellyn.  H.  T.- 
1820.  K.  B.  4  Moore,  317;  S.  C.  I  B.  c/  B.  529.  cm 6.  overruling  How- 
So,  process         ell  y.  Coleman.  2  B.  Sc.  P.  446.  contra. 

is  irregular  Rule  to  discharge  D.  W.  upon  entering  a  common  appearance,  he  Bavins; 
Jf  }?*"" _f been  arrested  on  a  testatum  special  capias  by  the  name  and  description  of  r. 
The  defend  W' H . and  the  a.ffidavil  to  hold  to  bail  having  described  him  in  a  similar  ma*- 
ant's  cfirie  ncr>  without  setting  out  his  christian  name  at  length. 

tian  nam*       Abbott.  C.  J.,  stated  that  the  Court  had  looked  at  the  affidavits  in  several* 
•sty  bo  ia  cases,  and  that,  upon  the  whole,  they  were  of  opinion  that  it  was  not  sufficient 
•J^ed.        to  describe  a  person  by  the  initials  of  his  christian  name  onlv,  and  that,  there* 
fenda"      fore> lhe  rule  Inust  be  mn<Je  absolute.— Rule  absolute, 
wu  called  f-     CoIE  v-  Hindson.  E.  T.  1795.  K.  B.  6  T.  R.  234, 

in  dittrin  Plea  of  justification  by  an  officer  (to  trespass  for  taking  tbe  good*  or  A.  *>.j 
gas  by  a  that  he  took  them  under  a  distringas  against  C.  B.  (meaning  the  said  A.  B. ) 
wrong  to- compel  an  appearance;  with  an  averment  that  A.  B.  and  C.  B.  are  the  same 
aaoruTwaa  P6r?on-  T^  Court  held  that  it  would  not  be  supported,  unless  A.  B.  appear- 
boiden  not  e<*  *ntnat  action,  and  did  not  plead  the  misnomer  in  abatement.  If  he  did  ap- 
to  bo  jottifi  pear  in  that  action,  and  omitted  to  plead  in  abatement,  he  is  concluded  by  h. 
aim  taking     See  8  East,  328;  2  Campb.  270;  3  Id.  108;  2  Taunt.  399;  t  Marsh.  75; 

Wsgooda  i  Moore,  105;  1  B.  %  A.  647;  1  Chit.  Rep.  282:  2  Id.  35T-r  6  Price, 

andor  it.  %*  r  *  * 

it  *         i  ^^* 

that  tr«V  6-     Cobbett  v.  Bates.  E.  T.  1790.  K.  B,  3  T.  R.  660. 

aahottinnt       Action  against  the  defendant  for  an  act  done  by  them,  as  justices  of  the 

I  657  ]  peace.     The  latitat  against  B.  was  by  the  name  of  W.  and  the  alias  by  the 

writ  ahoofd name  of  J.;  the  former  was  sued  out  in  due  time,  but  not  the  iatter. 

•owpond      The  Court  thought  the  proceedings  irregular,  and  set  tbera  aside  as  tar  as 

w*!,.!™at    they  respected  B.— Ilule  absolute. 

which  baa         '        r  /IN    r     ,    f       ..       . 

foee  before  (6)  In  dcclaratum.-f 

in  tbe  v  But  the  Court  of  Common  Picas  have  refused  to  set  asido  the  proceeding,  and  order 

names  of     that  tbo  bail  bond  be  delivered  tip  to  bo  cancelled,  because  a* defendant  bad  been  arrested 

tbe  Bartiee,  upon  a  special  capias,  in  which,  as  well  as  in  the  affidavit  to  hold  to  bail,  tbe  ismiaJa  only 

of  his  christian  name  were  hiferted,  observing  ihot  iho  defendant  had  not  boon  arrevted  by 

a  wrong  name,  and  that  the  objection  was  immaterial;  2  B.  A  P.  466. 

1  We  have  seen,  ante,  ti:.  Declaration,  that  lhe  declaration  mast  correspond  with  tbe 
process  in  the  name  and  description  of  the  pnrtle*  to  the  s'lii.  When  the  defendant  has 
been  arrested  or  served  with  process  by  a  wrong  name,  the  plaintiff  may,  after  tbo  defend- 
ant has  appeared  in  his  right  name,  declare  accordingly;  see  3  East,  167r  10  East,  388;  3 
T.  R.  611;  Tidd.  582;  1  B.  and  P.  105.  647.  In  such  cuse  in  the  King's  Bench,  it » 
usual  to  state  tbe  fact  thus:  "  to  wit,  A.  B.  complains  of  C.  D.  arrested,  (or  if  not  bailable,? 
served  With  process  by  the  name  of  E.  F.  being  in  the  custody,  &c;  and  in  the  Court  of 
Common  Fleas,  tbo  declaration  iuns:  »  C.  D.  arrested  by  the  nam©  of  E.  F.«  was  attaahed 
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t.    Dot  t.  Bvtchbr.  E.  T.  1790.  K.  B.  3  T.  R.  61! .  S.  P.  Dclaky  t.  Cak-  A  deenum 

now.  M.  T.  180g.  K.  B.  10  East,  328.  tion  *g»»«t 

Rule,  calling  on  the  plaintiff  to  show  cause  why  the  proceedings  should  not th*  t*renif 
be  set  aside  for  irregularity,  because  the  declaration  was  against  the  defend-  f"rem 
ant  by  the  name  of  T.  and  the  writ  with  which  he  was  served  was  sued  out  in  name  for 
the  name  of  S.     The  Court,  after  consulting  the  master,  said  that  the  present  that  in  the 
proceedings  were  irregular,  and  made  the  rule  absolute.  writ  **"r«jt 

3.     Summsrs  v.  Wason.  M.  T.  1797.  C.  P.  1  B.  &  P.  105.  JlaJ;  un]em 

Rule  to  set  aside  proceeding.     It  appeared  that  the  defendant  had  been  ar- %££  JJ 
rested  by  the  name  of  Weston.  Declaration  de  bene  esse  against  Wason,  sued  tach 


name. 


by  the  name  of  Weston ;  and  the  Court  held  it  regular.  Bit  a  decla 

ratwa  4«  bene  esse  Wn«on,  aoed  by  the  nam©  of  Weston,  is  regalar  in  the  C.  P. 

3.    Dblant  v.  Cannon.  M.  T.  1808.  K.  B.  10  East,  3'28,  Bnt  not 

After  a  writ  sued  out  and  common  bail  filed  by  the  plaintiff  against  a  de-"1?1! ,h* 
fendant  by  the  name  of  J.  the  Court  held  it  irregular  to  declare  against  bim  J^i"^ 
by  the  name  of  R.  sued  by  the  name  of  J.  and  the  defendant  may  set  aside  the  dofend 
the  proceedings.  Mt  ln  tn# 

4.     Dring  v.  Dickenso.v.  E.  T.  1809.  K.  B.  1 1  East,  225.  wrong 

Defendant  being  served  with  a  writ  by  a  wrong  christian  name,  of  W.  did  j?m*»  A 
not  appear  to  it;  the  plaintiff  filed  common  bail  for  him  in  his  right  name  E.  •  TJV *  , 
•ned  by  the  name  of  W.     The  Court  held  it  irregular;  and  the  proceedings  J«  jiajf* 
were  set  aside  after  interlocutory  judgment  signed  for  want  of  a  plea.  menu 

6.     Greenslade  v.  Rothbrob.  H.  T.  1806.  C.  P.  2  N.  R.  132.  [  jUtt  ] 

Application  to  set  asido  proceedings  for  irregularity.     The  defendant  har-  A  defend 
ing  been  served  with  a  writ,  styling  him  J.  and  afterwards  declared  against  by  •■*  ••*▼•* 
the  name  of  W.  sued  by  the  name  of  J.     The  defendant  had  not  appeared;  JJJjJ  £ro 
but  plaintiff  entered  a  common  appearance  for  him,  and  filed  the  declaration  wron- 
conditionally  in  the  office.     Sir  J.  Mansfield,  C.  J.,  said,  the  case  of  Doe  v.  name,  and 
Butcher,  ftjT.'R.  61.  being  precisely  in  point,  bad  great  weight  with  him,  who  doea 
though  not  inclined  to  favour  such  objections,  and  observed  that,  as  the  de-  not  *PP**ri 
fendant  had  not  been  served  with  the  writ  by  his  right  name,  he  could  not  be  5*ni°°l^* 
deemed  in  law  to  have  been  served  at  all;  and  that  such  want  of  service  could  ga-,DSt  coa 
•not  be  cured  by  the  declaration  being  filed  against  him  by  his  right  name. —  ditioaally 
Rule  absolute.  by  hie  right 

(d)  In  writs  of  execution.  "Vl*'9?'* 

Cmawjord  v.  Satchwell.  M.  T.  1744.  K.  B.  2  Stra.  1218.  S.  P.  Smith  v.  ed  *?  "* 
Patte*.  E.  T.  1815.  C.  P.  1  Marsh  474;  S.  C.  6  Taunt.  115.  ifihedcfen 

The  plaintiff  brought  trespass  and  false  imprisonment,  by  the  christian  name  dant  be  an 
of  Archibald.     The  defendant  justified  under  a  capias  ad  satisfaciendum  upon  ed  by  a 
*  judgment  against  Arthur;  and  averred  the  plaintiff  in  this  action  was  the  wrong 
same  person  who  was  sued  by  the  name  of  Arthur.     And  on  domurrer,  the  «briatian 
Court  held  it  a  good  plea,  the  defendant  having  missed  his  time  for  taking  ad-  "^tiedto 
vantage  of  the  misnomer,  which  should  have  heen  by  pleading  il  in  the  first  p|sa<j  ^ 
action.     In  the  case  of  a  bond  giving  a  wrong  name,  he  must  be  sued  by  that  misnomer, 
wrong  name,  and  the  execution  must  pursuo  it.     The  defendant  had  judg- the  pliantnt 
toent.     See  1  Moore,  104.  cesSE* 

(e)  In  lessor's  name  in  ejectment.*  jndraent 

(J )  How  taken  advantage  of.  and  execs 

1st  By  application  to  set  aside  proceedings.  tion  against 

(a)  In  bailable  cases.  him  in  the 

1.     Arbonin  v.  Willouohby.  E.  T.  1815.  C.  P.  1  Marsh.  477.  Smith  t.  »»«?•  by 
ilNwas.  E.  T.  1815.  K.  B.4M.&  S.  360.  Kitchino  v.  Alder.  E.  T.  j™*f* 
1819.  K.  B.  1  Chit.  282.  tfthadefeo 

Cause  was  shown  against  a  rulo  to  set  aside  the  proceedings  in  this  cause,  dant  has 

io  answer  A.  B.  of  a  plea,  Jfcc.;"  ami  in  each  court,  in  all  subsequent  pans  of  the  declara-  been  arret 
lien,  ibe  real  name  only  is  lo  be  inserted;  tho  word*  "arrested"  or  "  served  with  process," 
appear  to  be  preferable  to  ihe  word  "sued."      If  the  plaintiff's  nvne  be  mistaken  in  the 
proses*,  the  ro  si  take  may  be  aided  in  like  manner;  see  1  Bo*,  and  Pul.  40;  3  Anst.  935.  • 

*  If  the  name  of  the  tensor  be  incorrectly  stated  in  a  declaration  in  ejectment,  the  defend- 
ant* it  seems,  will  be  entitled  to  a  verdict;  aeaCro.  Elis.  770. 


4M  MISNOMER.— J«  CUtf  Proceetimgi. 

I  659  ]  on  the  ground  that  the  defendant  was  arrested  by  the  names  of  W.  W.  na* 
ted  by  a  Christian  name  being  H.  W.  It  was  contended  that  this  was  no  variance, for 
wrong  the  defendant  was  not  called  by  a  different  name  from  hrs  real  name. 
SUSrt'h?"  ****  ^hief  JU8tice  GiDDB»  however,  observed,  that  this  application  was)  the 
ilianl,  tb?  saDie  ■»  if  the  plaintirT  had  declared  against  the  defendant  by  the  name  of  W, 
Co*rt,'  in  only,  and  the  defendant  had  pleaded  in  abatement,  in  which  case  ho  would  bo 
■tend  of  entitled  to  judgment. — Rule  absolute, 
^compelling  too  defendant  to  plead  the  misnomer  in  abatement,  will  net  aside  the  proceedings;* 

».  Wiucs  v,  Lorch.  E.  T.   1810.  C.  P.  2  Taunt.  399.  4  M.&  S.  WO. 

Stockdal*  t.  Blenvix.  1  Price,  277.  Shaw  t.  TrrHBLtELaiOH.  Ex. 

1816. 2  Id.  328. 
^"i*1?.        Defendant  was  arrested  by  a  wrong  christian  name;  the  Court  dtaeharged 
JPfJ*1*^^"*1  him  on  motion;  and  said  the  sheriff  was  liable  to  an  action. 
m  ■  ensio  s    Kitching  v.  Alder.  E.  T.  1819.  K.  B.  1  Chit.  Rep.  282.  M.  T.  Beat* 
'*  v.  Chatterley.  M.  T.  1822.  2D.&R.  237.  Parker  ▼.  Bent.  M.  T„ 

Or,  if  he  K.  B.  2  Id.  73;  3  T.  R.  572.  Sed  vide  Stevenson  v,  Danvbrs.  H.  T. 

am  given  a         1800.  K.  B.  2  B.  &  P.  109.  Stockdale  v.  Blbnkin.  H.  T.  1815.  £xcb. 
b«jj-bond,  i  pr\ceJ  277.  contra. 

wVl  P??.      Defendant  had  been  arrested  by  a  wrong  name,  and  had  given  a  bail  bond. 
Krered  »p  ^n  mot'oa  to  9et  aside  the  writ  and  proceedings,  the  Court  required  him  to> 
to  be  can    file  common  bail,  and  undertake  not  to  bring  any  action. 
e«Hed.  4.  Ahithal  v.  Beniditto.  E.  T.  1810.  C.  P.  2  Taunt.  401. 

Bet  if  it  be     A  Beniditto  had  been  sued  and  arrested  by  the  name  of  A.  Benedetto. 
^HHl  9thm       Th©  Court  said  it  was  idem  sonans,  and  refused  to  set  the  proceedings 

Coart  will  Mide-     See  16  East>  1 10,  1 1 1 ;  277.  391. 

not  inter     5-  Walker  v.  Willoughby.    E.  T.   1816.  C.  P.  2  Marsh.  230;  S.  C.  6 

fere,  .  Taunt.  530. 

0o,  where      Rule  to  show  cause  why  the  bail-bond  should  not  be  cancelled  and  proceed* 

A.  baring   ingg  stayed,  on  the  ground  that  the  defendant  had  been  sued  by  the  name  of 

twoehris    \f  ^  ^  whereas  his  christian  name  was  H.  W.;  Counsel  showed  cause  oa 

hat  omitted1111  "^davit,  which  stated  that  the  plaintiffs  had  repeatedly  received  orders  for 

one  of       goods  written  by  the  defendant,  by  the  name  of  \V.  W.,  and  that  he  had  ob- 

them  in  his  tained  credit  with  them  by  that  name;  and  the  Court  held  that,  after  haying 

dealinp      adopted  the  name  of  W.  only,  he  could  not  make  this  objection. 

4*fhh  B.,  he  cannot,  in  an  action  brought  oga'inst  him  by  B.,  make  the  omission  a  ground  fbrselftaw 

•side    the  proceeding!.  *  ~ 

1  *60 J  6.  Kitching  v.  Alder.  E,  T.  1819.  K.  B.  1  Chit.  Rep.  282% 

!«&?&       The  Court  he,d  ,hat  lhe  application  for  setting  aside  the  proceedings,  must 

SSI        be  f£uod«d  on  an  affidavit  of  the  ™««>mer.  * 

aside  the     7-  Bihfwld  v.  Maxwell,  H.  T.  1812.  K.  B.  15  East,  169.  S.  P.  Smith  ▼. 

proceed  Patten.  E.  T.  1815.  C.  P.  6  Taunt.  1 15;  S.  C.  1  Marsh.  474. 

jngi  most        Rule  to  show  cause  why  the  process  on   which  the  defendant  had  been 

onan8ffidaar^8led^and  the  bai,-bond  giv*n  thereon,  and   proceedings,  if  any,  had 

.Yit  of  the    u^'k31        '  snould  not  be  set  a8',de>  on  tne  ground  that  he  had  been  arrested 

misnomer.fty  *he  name  of  Jam**,  whereas  his  name  was  John. 

And  he  «r  Cur.     The  defendant   might  havo  pleaded  in  abatement  within  fair 

made  be     days'  but  having  omitted  so  to  do,  there  is  no  doubt  that  he  is  the  person 

ISlLiu     reaI,7  lntendcd  to  l,e  sued.— Rule  discharged, 

.time  allow  /h\   r  i    •?  f  #         .        * 

•dfo*  o  j    ti      i       •  '  '       non-badable  nciionn  % 

pleadiftg  itt       2»*  *Jf  P***  «*  abatement.  See  ante,  vol.  i.  tit.  Abatement,  Pleas  in. 

abatement  (a)   When  the  only  mode. 

Ms  ezpir         •  So,  where-tha christian  name  is  omitted  >n  the  writ;  C  B.  and  C.  104. 

.!  J«L     «n  affidavit  m  support  of  a  rule  to  dbch«rffe  the  defendant  out  of  custody  upon 
*!h!  §X?  '  .'l  lhke.wr»l  described  him  by  the  initint  of  his  christian  name  only,  must  set  out 

•J  undnn.C^r^    ^n'V  re,I0V°  ,ho  d*fi»*"rt  «P<*  «he  term,  otitis  film*  common  bail 
rl^rl  *  T  J.„,  Vaobnns  any  ,ei,on:  Kilchin*  v-  A,der»  '  <*iL  ttep.  282;  8.  P.  *ViIk. 


▼.  Loreb,  2  Taunt.  499. 

$  On  non*bai!ab!c  process  the  Court 
on  the  ground  of  a  mmnomer;  nor  even 
▼.  Gordon,  7  D.  and  flf  gr,pj  Varknnr 


rt  will  not  ftct  aside  writs  and  proceed ingnj  as  .motion 

;n  if  the  christian  name  be  wholly  omitted;  Sargeant 

v.  Wiljousjihyj  :!  Marsh,  477.  *     '  - 
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1.  Moeley  v.  Law.  E.  T.  1820.  C.  P.  4  Moore,  569;  S.  C.  2  B.  &  B.  34. 

S.  P.  Gaedeer  v.  Walker.  T.  T.  1796.  Exch.  3  Anst.  935.  The  am* 

in  Ibis  case  the  plaintiff  wis  misnamed  in  a  writ  under  which  the  defendant  "J^^L11 
was  arrested.     Dallas,  C.  J.     This  is  a  ease  of  a  misnomer  in  the  christian  JB|j  ^^J* 
«ame  of  the  plaintiff.     In  the  case  of  the  clerk  of  the  trustees  of  Taunton  j^n  advee 
Market*.  Kimberley,  2.  W.  Bl.  1 120,  it  was  held,  that  a  misnomer  of  the  tage  of  by 
«laiatifiti  should  be  pleaded  in  abatement,  and  could  not  be  moved  in  arrest  of  pi«a  >■  a 
«  judgment;  Hole  v.  Finch,  2  Wils.  393;  and  Gardner  t.  Walker.  3  Anst.**1"""1* 

J'  S3*,  were  eked.  A  661.J 

t  «.  Rawlinson  v.  Ceubtt.  M.  T.  1688.  K  B.  Carth.  96.  Finch's  cask.  6^*? J" 

^  ,  Co.  646.  CtT 

rf  ^  Trespass,  o/c.  against  two  defendants,  who  both  plead  in  abatement  of  the  the  one  can 

bill,  lor  that  the  plaintiff  had  another  bill  of  Trespass  here  depending  against  not  plead 
the  defendant  B.  alone.     Upon  a  demurrer  it  was  objected  that  it  was  ill;  for, the  *■■£ 
like  a  plea  of  misnomer,  it  is  only  for  B.,  one  of  the  defendants,  and  not  for  JJJ^ 
fcotk.     But  it  was  agreed,  that  the  plea  was  good  and  well  pleaded,  and  shall  a,  p)m  of 
•bate  the  whole  bill.  ojtsnomor 

3.  Crbmcr  v.  Wicket,  M.  T,  1693.  K.  B.  1  Ld.  Raym.  509.  by  attorney 

In  an  action  for  false  imprisonment,  6/c,  the  defendant  pleaded  misnomer  J"**0*  *• 
in  abatement  bw  attorney.  The  plaintiff  demurred.  But  Holt,  C.  J.,  was  of  Jjjjjj^ 
opinion,  that  this  was  a  good  cause  to  refuse  the  plea,  but  not  to  demur.  lntl  M 

4.  Button  v.  Geodox.  M.  T.  1695.  K.  B.  1  Ld.  Raym.  1 18.  eosnt  be 

The  Court  said,  in  case  of  corporations,  the  Court  ought  to  allow  attornies  demurred 
te>  plead  misnomor  by  special  warrant,  because  the  corporation  cannot  appear  •*• 

«P«««I.  Hence, 

whom  pleaded  by  a  corporation,  leave  of  the  eonrt  ahoald  be  obtained. 

5.  Evans  t.  Km o.  E.  T.  1745.  C.  P.  Willes,  554. 

The  Court  held  the  defendant  cannot  plead  that  his  name  of  baptism  is  notaat  JJjjJJJJ 
the  name  by  which  he  is  sued.  plead  that 

his  name  of  baptbm  is  not  the  name  by  which  he  ia  rood. 

6.  Walden  v.  Holm  an.  H.  T.  1703.  K.  B.  2  Ld  Raym.  1016.  Where  an 

It  was  resolved  that,  where  another  name  is  giren  in  the  plea,  it  is  un-  other  nape 
fiecttssary  to  traverse  the  4»no  inserted  in  the  writ.  'J**1*?1  io. 

T.  Walden  v.  Holma*.  H.  T.  1703.  K.  B  6  Mod.  1 15.  JTifieas- 

flolman  was  sued  by  the  name  of  B.  H.,  and  pleaded  in  abatement,  that  he  Wy  l0  tra 
.was  baptised  and  always  known  by  the  name  of  J.;  absque  hoc,  that  he,  the  verae  the 
Juud  J.,  was  aever  called  or  known  by  the  name  of  B.  H.     The  plaintiff  re-  one  insert 
plies,  that  he  was  known  by  the  name  of  B.  from  the  time  of  his  baptism.     To  "* }n  tb* 
jvhich  the  defendant  demurs.     It  was  urged,  that  the  material  part  of  theories  TV1'        f 
wae,  that  he  was  baptised  by  the  name  of  J.,  and  if  so,  the  plaintiff  ought  to  fjfa^ij* 
answer  that;  for  if  the  defendant  were  baptized  by  the  name  of  J.,  he  could  %*j  that  do 
not  be  known  by  any  other  name  of  baptism;  for  one  can  have  but  one  name  fondant 
of  baptism;  and  the  absque  hoc  coming  after  that,  which  is  a  material  plea,  is  WM  bap 
frivolous,  and  therefore  not  to  be  regarded.     And  to  this  opinion,  Powell,  J.,  **?* bj  M 
strongly  inclined;  tor  bethought  that  to  say  that  he  was  baptized  by  another  JJhtJJ"* 
name,  without  more,  was  a  good  plea  in  abatement,  and  therefore  the  last  was  showing  ho 
nugatory.  waj  always 

3,  Waldo*  v.  Holman.  H.  T.  1703.  K.  B.  6  Mod.  1 15;  S.  C.  2  Ld.  Raym.  known  by 

1815;  1  Salk.6;  Holt  492.  "; 


Per  CwP  It  is  a  good  plea  in  abatement  for  a  defendant  to  say,  that  he  I  6$*  1 
was  knowa  and  called  by  such  a  name,  though  he  never  was  baptized,  as^j™*". 
many  thousands  in  England  never  were,  nor  is  it  true  to  say,  that  one  baptiz-name  Jf  b, 
ed  by  the  name  of  J.  cannot  be  known  by  another  name.  Sir  Francis  Giwdy  plead  that ' 
acquired  a  new  name  by  his  confirmation;  see  Co.  Lit.  3.n.;  without,  as  he  was  bap 
Holt,  C.  J.,  said,  losing  his  christian  name;  at  least  he  said  he  was  not  satis- *"■■*  bV^? 
fied  that  his  name  of  baptism  did  cease  upon  his  taking  a  new  name  of  con-  na.?e  .  * 
firmatioD,  as  Powell,  J.,  would  have  it.  ^& 

the  said  J.  waa  never  known  by  the  name  of  B.,  the  plea  ia  bad. 

>  0o  where  the  proem  itjer* iceable;  JS  B.  apdjp.  164. 


46*  MISNOMER— J*  Cwd  Pmeedmgt. 

(c)  Form  of* 
A  oUa  of  1.  Roberts  v.  Moon.  H.  T.  1794.  K«  B.  5  T.  R.  4*1. 

"LTJ*1"?'        Action  of  aaumpfti .    The  defendant  pleaded  in  abatement  as  follow*; 


ftaSrlr* Tu  ^°^  the  said  Richard,  against  whom  the  said  plaintiff  hath  exhibited  his  __ 
bme«  which  Ml  by  the  name  of  Robert  in  his  own  proper  person,  comes  and  pleads  that 
bsfia«.  he  was  baptized  by  the  name  of  Richard,  and  hath  always  been  called  by 
"Asd  the  that  name,  traversing  that  he  was  called  by  the  name  of  Robert,  &c.  To  this 
••id  J-jjJ   on  demurrer, 

V*\£*^        Per  Cur.     We  cannot  hold  too  strict  a  hand  over  these  sort  of  pleadings 
name  of     which  are  calculated  to  defeat  the  justice  of  the  case.     If  indeed,  a  plan  m 
Robert,"    abatement  be  drawn  correctly,  the  Court  cannot  deprive  the  defendant  of  the 
Jto,  benefit  of  it;  but  if  there  be  the  least  inaccuracy  in  it,  it  cannot  be  supported. 

Or,  if  it  ho  Now,  in  this  case,  the  defendant,  by  introducing  the  word  "  said!"  has  admit* 
••J**** .     ted  himself  to  be  the  person  sued. 

pla?o*ffhas  '      ~  Ducker  v.  Kino.  T.  T.  1814.  C.  P.  5  Taunt/652,  653. 

exhibited  Th*  Court  held,  that  a  plea  of  misnomer  was  bad,  if  it  be  against  whom  Um 
his  bill  by  plaintiff  has  exhibited  his  bill  hy  the  name  of  J.  S. 

the  some  Duckerv.  Kino.  T.  T.  1814.  G.  P.  5  Taunt.  65*.  S.  P.  Hawa&th  v. 
«*J\  s- »  Spraggs.  8  T.  R.  5 1 5. 

1m  slrest  Defendant  pleaded  in  abatement ;  the  plaintiffs  demurred,  and  assigned  for 
tho  defend  c&use»  that  the  defendant  had  admitted  that  he  was  the  person  named  and 
ant's  sar  sued,  and  that  he  had  not jcommenced  his  plea  with  the  words  "and  W.  K.f 
none  as  against  whom  the  plaintiff  have  issued  their  original  writ,"  6/c.  and  that  the 
*r«tl  as  p|eA  d^  n0t  set  out  the  surname  as  well  as  the  christian  name  of  the  defendant, 
sMttisa  ag  ||  OUght  to  do.  In  support  of  the  demurrer,  Hawarth  v.  Spraggs  was 
*OM*  quoted,  as  decisive  in  favour  of  the  objection;  in  which  it  waa  decidedthat the 

plea  must  give  the  surnamo  as  well  as  the  christian  one.   And  the  Court  were 

rf  663  "j  clear  that  the  plaintiff  was  entitled  to  judgment. 

(/)  Replualionj 
(%)  Evidence. 
1.  Walker  v.  Lb  PsLLRTisn.  M.  T.   1808.  N.  P.  1  Campb.  479.  S.  P. 
If  the  plea  Walden  ▼.  Holman.  1  Salk.  6. 

aHe<#rlht5  The  defendant  being  sued  by  the  name  of  L.  L,  P.,  pleaded  in  abatement 
*lha  ™'end  that  he  was  baptized  by  the  name  of  L.  .  LA.;  and,  by  the  name  of  JL  A.  A., 
"l..  .,  had  always  since  his  baptism  hitherto  been  called  and  known.  Replication; 
4he  name  of tna* tne  defendant  was  not  baptized  by  the  name  of  L.  A  A.;  and  issue  there- 
A.,  he  mast  upon.  Lord  EUenborough.  How  does  it  appear  thai  the  defendant  was  ever 
(prove  that  baptized  at  all  ?  If  it  haa  been  proved  that  he  was  carried  out  to  church  when 
tho  name  an  infant,  for  the  purpose  of  being  baptized,  and  that  even  after  his  return  he 
£.*■  f ive*  was  called  by  a  particular  name,  there  would  have  been  fair  ground  tor  the 
tisin  X*  presumption  that  this  was  his  name  of  baptism;  but,  without  some  evidence 
•It  if  a  raffi  °f  th|8  *ort>  now  d°  I  know  that  he  is  not  of  the  Jewish  or  some  other  persua- 
jskntan  won,  in  which  the  right  of  baptism  is  unknown? 
.swer  to  2.  Dickinson  v.  Bowes.  T.  T.  1812.  K.  B.  16  East,  110. 

proof  by  Action  on  fifty-six  promissory  notes  of  the  defendant,  payable  to  bearer,  for 
jiao  of  two  one  gU|Qea  each.  One  of  the  defendants  sued  by  the  name  of  T.  JL  (whose 
^"jolatiy11  rea*  name  was  J*  Key,  commonly  pronounced  Kay),  suffered  jugdment  by 
rihaths  had  de&ult.  It  was  objected,  on  proof  of  that  fact,  that  the  plaintiff  was  not  en- 
no  partner  titled  to  recover,  because  the  defending  parties  never  had  such  a  person  asT. 
of  the  namo  Key  a  partner  with  them.  The  plaintiff,  in  answer,  entered  into  proof  to  show 
.gives  to  the  that  the  real  pejrson  intended  to  be  sued,  and  who  was  actually  served  with  the 

the  ot  her        *  *e  appears  most  advisable  to  plead  misnomer  in  person;  2  9aund.  209.  b.  e.     Moat  of 
ahoach  mi's  tne  precedents   mate  that  the  defendant  was  baptized  by  the  name  by  which  he  ought  to 
mod  was  nave  *M30n  *ue(fc  L'L  Ent*  6;  Dut  lhis  "  not  °"'^  unnecessaryl  but  improper,  as  creating 
'J*  . .  *  2    difficulties  aa  to  the  proof  of  the  averment;  see  post,  663. 

W?     teon       *  f°  P,€a  °^  m,M,omer»  tho  plaintiff  may  reply,  that  the  defendant  was  known  as  well  by 
~f    _ff_         the  one  name  as  the  other;  Rust.  Ent.  54;  or  that  defendant  is  estopped  by  bavins  pot  aa 
M         bail  in  tfie  name  hy  which  he  was  sued;  or  the  plaintiff  mny  deny  or  traverse  the  truth  of  the 

t  And  evidence  of  die  defendant  having  once  or  twice  boon  called  by  the  bjssb*  bevaaed 
by,  Vllljoot  suffice;  8  M.  a#d  S.  411 


MISNOMER.— How  Waited  or  Sided.  ""  4is 

process,  though  misnamed,  was  J.  Key,  one  of  the  partners  with  the  other 
defendants,  in  the  firm  called  the  W.  Bank,  who  had  signed  the  notes;  and 
farther  showed,  that  another  of  the  defendants,  who  was  attorney  for  the  rest, 
hid  declared  that  D.  had  brought  an  action  and  made  a  blunder,  in  proceeding 
against  J.  Key  by  the  name  of  T.  Kay.  Lord  Ellenborough,  C.  J.,  however, 
was  of  opinion  the  misnomer  was  no  objection,  it  being  proved  that  the  real 
partner  had  been  sued  and  served  withtho  process,  though  nnder  a  mistaken 
christian  name;  and  that  the  variance  between  Key  and  Kay  was  immaterial.    T  *?*4  T 

(k)  How  waived  or  aided,  '  A  mi*a0 

1.  By  edlering  or  amending  writ.  n,er  ,H  f* 

^f  4^    ^j  _  #*Sttlaa    9VSA  w 

t.  Israel  v.  Middlston.  E.  T.  1809.  K.  B.  1  Chit.  Rep.  319.  becer«/er 

Defendant  having  beeri  served  with  a  copy  of  process  by  the  name  of  I.,  altering  the 
observed  that  his  name  was  N.;  and  the  person  who  served  the  copy  was  writ,  aed 
about  to  alter  the  name,  when  defendant  said,  never  mind;  I  am  the  person,  getting  itre 
and  will  take  carp  of  it.     Held,  that  a  writ  or  copy  cannot  be  altered,  without  J**16?*1* 
re-Sealing,  and:  that  the  service  should  be  °et  aside,  but  without  costs.  torn-*    '" 

2.  Stevenson  v.  Danvers.  H.  T.  1800.  C.  P.  2  B.  &  P.  109,  Or,  eveaaf 

A.  B.  having  been  arrested  on  a  capias,  sued  out  against  him  by  the  name  ter  the  de 
of  B.  C,  a  bail  bond  was  given,  by  which  A.  B.,  arrested  by  the  name  of  B.  fendan*.  baa 
C,  became  bound  to  appear.     The  affidavit  to  hold  bail,  named  the  defendant  been  arret* 
properly  A.  B.     The  Court  amended  the  capiat  and  return,   and  rejected  aned>  ,*J*  "^ 
application  to  cancel  the  bail  bond,  but  without  prejudice  to  the  sheriff.  ^e  m^€^ 

2.  By  appearance.  ed  by  the 

t.  Hole*.  Finch.  H.  T.  1769.  K.  B.  2  Wils.  393.  3  T.  R.  611.  Sim-  affidavit  to 
mirs  v.  Gibson.  M.  T.  1797.  C.  P.  1  B.  &  P.  105.  Murray  v.   Hub- hold  to  bail* 
bart,  H.  T.  1797.  C.  P.  Id.  645.  dSSlat*' 

The  defendant  was  arrested  upon  n  capias  ad  respondendum,  wherein  his  ajp^^b- 
addition  was  Esquire;  and  he  gave  a  bail  bond  by  tho  name   and  addition  of  hb right 
R.  D.,  doctor  in  physic.     The  plaint  iff  declared  against  him  by  his  right  ad-  name,  the- 
ditioo  of  doctor  iti  physic;  whereupon  it  was  moved  that  all  proceedings  might  plaintiff 
be  stayed  for  irregularity.     A  rule  to  show  cause  being  made,  the  Court  after-  "J**  do 
Wards  refused  to  interpose  upon  motion.  LwILV^ 

2.  Hole  v.  Finch.  H.  T.  1769.  K.  B.  2  Wills.  393.  by  Ae 

Tfc*  defendant  was  served  with  a  copy  of  a  testatum  capias  ad  respondendum  name  id 
•y  the  name  of  R.  F.,  and  having  entered  a  common  appearanco  by  his  right  whic!.  he* 
Aame  I.  F.,  the  plaintiff  declared  agaimst  hie*  by  his  right  name  I.  F.     Upon  "PPears. 
an  affidavit  made  by  the  defendant  that  he  was  served  as  aforesaid,  and  with   f  665  J 
a  notice  at  the  bottom  of  the  said  capias  directed  thus,  vis.  "  R.  F.  You  are  And  an  o 
•erved  with  this  process,  to  the  intent  that  you  may  appear,  &c";  and  that  he  "J"**"1 "» 
had  not  been  served  with  any  other  process  at  the  suit  of  the  plaintiff,  Coun-  ). e  decJ*r* 
s*l  moved  that  alt  peoeeedisgs  might  be  stayed  for  irregularity,  and  had  a  rule  ^pia^r 
to  show  cause.     Per  Cwr.     There  is  no  equity  to  authorise  us  to  interpose,  had  declar 
Oae  ceason  why  the  Court  should  not  interpose  is,  that  the  defendant  hath  ed  againat 
appeared  and  is  in  court,  and  there  is  an  end  of  the  mesne  process;  and  ifthe  da 
the  defendant  craves  oyer,  it  must  be  of  the  original  writ;  he  cannot  have  it  {J!"*10*  b' 
of  the  mesne  process;  and  if  application  was  to  be  made  to  the  Master  of  the  JjJJJJJ J™ 
BoNe,  he  certainly  would  not  refuse  to  order  right  originals  to  be  made  out.  state  that 
The  rule  discharged,  but  without  costs,  this  being  a  new  case.  he  wu  aa 

•d  by  a  wrong  name,,  will  not  induce  the  Court  to  aet  aaide  the  proceeding* 

3.  Clark  v.  Baker.  H.  T.  1810.  K.  B.  13  East,  273.  Norwill 

The  defendant  having  been  sued   and  held  to  ball  by  a  wrong  Christian lhoy  00 
name,  and1  the  plaintiff  having  declared  against  him*  and  bail  h*vin<r  been  put  lhJ  ft™"* 
is  and  perfected  for  him  by  his  right  name;  the  Court  held,  the  bail  cannot  S^"* 
afterwards  object  to  the  irregularity,  upon  a  motion,  to  enter  an  exonerelur  up-  to  be  enter 
on  the  handpiece.  ed  on  tbe 

•  And  formerly,  when  process  might  havo  been  suod  our  against  four  defendants,  ono  of 
whom  was  misnamed  it  might  havo  beon  *orved  epon  the  throe  whoso  names  were  right,    ' 
and  ir  the  nomo  of  the  oiher  was  afterwards  altered,  and  the  writ  repealed,  it  ivas  good 
against  all;  1  CMt.  Rep.  308. 


484  MISNOMjE2Et.^-J»  Cml  Pmudkgrs 

And  if  tho  4-  Oaklet  r.  Giles.  M.  T.  1805.  K.  B.  3  Fast,  167, 

plaintiff  ap  Defendant  was  served  with  process  by  a  wrong  Christian  name,  aatf  aJfafc 
pear  for  the  wards  the  plaintiff  entered  an  appearance  for  him,  and  serred  bin  notice  of 
defendant,  declaration  by  his  right  name,  and  proceeded  to  judgment  and  execatieav 
after  hnv  fno  Court  refused  to  set  aside  the  proceedings  for  irregularity,  merely  on  toe 
^HfSmhT  groun<l lnat  tne  defendant  never  appeared,  because  htf  ought  to  bare  plead- 
the  prooew  °d  8Ucn  misnomer  in  abatement.  But  he  was  afterwards  let  in  to  defend,  on 
by  bii  right  payment  of  costs  and  swearing  to  a  mistake  of  the  practice  and  to  merits. 
nana,  and  aerve  him  with  notice  of  declaration,  and  proceed  to  job^gmeat  in  the  right  smbm,  Che 
Coart  will  not  aet  aaide  the  proccodinge 

5.  Crawford  v.  Satchvtell.  M.  T.  1744.  K.  Bt  2  Stra.  1919c  Smith  tv 
And  if  the  Patten.  E.  T.  1815.  C.  P.  6  Taunt.  1 15;  S.  C.  1  Marsh,  474. 

defendant       The  plaintiff  brought  trespass  and  false  iraprisonmentjby  the  Christian 


be  aaed  by  0f  Archibald.  The  defendant  justified  under  a  capiat  ad  taHsfacicnduw^  upon 
christian  a  judgment  upon  Arthur,  and  averred  that  the  plaintiff  in  this  action  was  the 
name,  and  same  person  who  was  sued  by  the  name  of  Arthur.  And  on  demurrer,  the 
omit  to  Court  held  it  a  good  plea,  the  defendant  having  missed  his  time  for  taking  ad- 
ftead  tho  vantage  of  the  misnomer,  which  should  have  been  by  pleading  it  in  the  first 
iniaoomor,  action.  jn  tne  CRSA  0f  a  bond,  given  a  wrong  name,  bn  mast  be  sued  bjr  that 
the  P,a,Bl,ff  wron<r  name,  and  the  execution  must  persue  it.  The  defendant  had  jndgtnentV 
™5tp;a         See  1  Moore,  105.  '^ 

f  666  I   6.  Doe  v.  Butcher.  E.  T.  K.  B.  3  T.  R.  611.  S.  P.  1809.  9  T.  R.  8'.  P: 
jedgment  Drixg  v.  Dickenson   E.  T.  1800.  KB.  11  East,  225;  1  B.  St  P.  105. 

and  eieca  contra. 

tfon  against  Rule,  calling  on  the  plaint  iff  to  show  cause  why  the  proceedings  should  not 
him  in  the  ^  get  asjje  for  irregularity,  because  the  declaration  was  against  the  defendant 
^ifche  °y  ,ne  namoof  T.,  and  the  writ  which  he  was  served  with  Was  sued  out  in 
Was  tied,  the  name  of  J.,  it  was  resolved  that  as  the  plaintiff  had  filed  common  ball  fee 
Hat  f  the  defendant  according  to  the  statute,  The  Court,  after  consulting  the  master^ 
defendant  sa"*,  that  that  distinction  had  regularly  been  observed  in  practice4,  and  coaee- 
be  aeadby  quently  that  the  present  proceedings  were  irregular.— Rule  absolute'. 
a  wrong  nemo  and  do  not  appear  the,  plaintiff  cannot  rectify  the  raietafce  by  appearing  for  tuna  in  hw 
right  name*  according  to  the  statatc. 

7.  Delo.ny  v.  Cjjvno*.  M.  T.  1808.  K.  B.  10  East,  328.  S.  P.  Danro  r. 
Nor  can  be  Dickenson.  E.  T-  1809.  K.  B.  1 1  Id.  285.  Mestkh  v.  I*W«-.  JI.  Tt 
appear  for  1815.  K.   B.  3  M.  &  S.  450. 

LZioVv        After  *  writ  *ued  out>  and  cominon  bail  fi1ed  m****  the  ^ww1*0*  brib* 
which  he  la  name  of  J.,    The  court  held  it  irregular  to  appear  for  him  and  then  to  declare* 
aaed,  ard    against  Rim  by  the  name  of  R.,  sued  by  the  name  of  J. 
afterwards  fr.  Whbstox  v.  Packma*.   If.  T.  177(K  C.  P.3W»s.  4fc 

declare  a  Xhc  defendant  was  rightly  named  J.,  both  in  the  writ  of  capias  ad  **?*** 
«■*"*  ™#oVndti»,  and  in  the  declaration  delivered.  The  defendant  not  entenoy  has 
aainV  appearance  in  due  time,  plaintiff's  attorney  made  an  affidavit  of  tho  service  of 
Bat  if  tho  the  writ  on  the  defendant,  by  his  right  name;  and  entered  an  appearance  for 
writ  and  him,  according  to  the  statute  by  ttoe  namo  of  Jamer,  instead  of  John.  A  ino- 
declaration  tjon  wa8  mJMje  {0  sot  B3\^0  the  declaration,  because  the  defendant  was  sot  a 
be  aaainat  court  Fer  €w  Tmg  ig  a  mere  s\i?^n&  tne  affidavit  is  right;  so  lei  the  fila- 
•nt  in  hi.    cer  alter  the  entry  of  the  appearance,  and  insert  the  name  of  John  instead  of 

rikht  name  James.  ..  . .  _  --1^_    t^ 

and  appear  ance  entored   for  aim  by  the  plaintiff,  atcerding  to  the  stareto;  m  a  wrsaat  aaats.  us 


appearance  may  be  amended. 

3.  By  attorney  undertaking  lo  amtar. 

A  mUmo  Lows  v.  Clarke.  T.  1\  1815.  K.  B.  2  Ghit.  RepTMO. 

mer  in  pro  Motion  to  discharge  proceedings.  The  copy  of  the  writ  was  again*  the 
ceia  may  defendant  by  the  name  of  T.  C.  N.,  and  the  declaration  was  against  H.  C. 
be  cored  by  N  Bued  by  lhe  nQme  0fT.  C.  N.  and  tho  defendant's  attorney  had  iiidotaad 
an  attorney  ■'  —  -•         •  •  -•*** 


M&XOMEfL—in  Criminat  PnctedmgS.  4*5 

4fot;  And  did  not  appear  that  the  attorney  at  that  time  knew  the  name  of  his 
client;  but,  Barley,  J.,  thought  the  undertaking  was  a  waiver  of  the  detect.    [  667  ] 
— Rirle  refused.  Thombtak 

4.  £y  signing  bail-bond.  See  ante,  vol.  3.  p.  73.  Xyster 

5.  By  putting  in  bail.  See  antt\  vo[,3.  p.  123,  sernaineof 

6/    fty  Btalvtes  of  jeofails.  either  plain 

ittCHARDS  v.  SfMONDS.  M.  T.  1769.  K.  B.  3  Wife.  40.  tiff  or  defea 

By  16  if  17  Car.  2.  c.  8.  the  mistaking  of  the  christian  or  surname  of  ei-dant  is  aid 
ther  plaintiff  or  defendant  is  aided  after  verdict  and  judgment.  '        StefuLV* 

See  Gomyn,  657.  judgment 

(D)  Relative  to  objecting  to  at  the  trial.*  -after  stat. 

Bououtok  V.  Frere.  T.  T.  18 1 1 .  N.  P.  3  Caffipb.  29.  m     of  jeofails. 

The  plaintiff  declared  in  the  name  of  E.   B. ,  upon  a  bill  of  exchange  drawn  Misnomer 
by  him,  payable  to  his  own  order,  ahd  accepted  by  the  defendant.     The  com- '?  th«  chrki 
noa  money  counts  followed.     Plea,  the  general  issue.     It  appeared  that  ^ofu^eplak 
frlaintift's  real  mime  was  F.  B.,  and  in  that  name  he  had  drawn  the  bill  of  ex- tiff  is  a* 
change.     The  defendant's  counsel  insisted  that  this  was  a  ground  of  nonsuit,  grnand  of 
as  the  bill  was  raisdescribed  in  the  first  count;  and  thai,  with  respect  to  thenonsnitoa 
fnboey  counts,  the  bill  was  evidence  of  money  had  and  received  by  the  defen-  *e  trial,  if 
dant  to  the  use  of  F.  not  E.  B.,  or  of  an  account  stated  with  F.  not  £.  B.       ^"n  th«t 
Bayley,  J.,  thought  it  would  be  enough  to  show  that  the  bill  was  drawn  by  J^  foftQ& 
the  plaintiff,  and  that  the  defendant  knew  by  whom  the  action  was  brought.  a»t  knew 

(£)  In  writs  of  error.  that  the  ae 

See  ante,  vol.  9.  p.  14.  •»»  was 

Barnard  v.  Guy.  H.  T.  1805.  K.  B.  2  Smith,  239.  ST&iair 

A  plaintiff  in  error  had  sued  out  his  writ  of  error  in  time  to  stay  execution,  whoP*ct«al 
&c,  but  had  made  a  mistake  in  the  name  of  the  defendant  in  error,  Who  issued  jy  raed.t 
execution:  the  Court  allowed  the  plaintiff  in  error  to  have  a  rule  to  ahow  if  parties 
£luse  why  the  sheriff  should  not  pay  the  money  levied  on  the  execution  into  be  nsnoam 
court,  and  enlarged  that  rule  in  order  to  allow  the  plaintiff  in  error  to  amend  ~  ££"£* 
his  writ,    •  .  wm««iop 

(F)  Iif  riNRs  and  recoveries.   See  post)  tit.  Recovery.  *&u  as  a 

'  '  supersedeas 

II.  Iff  CRIMINAL  PROCEEDINGS.}  or iUTof 

(See  ante,  tits.  Abatement,  vol.   1.  p.  74;  Additions.)  Tfi68   I 

(A)  PtEA.  A  plea  of 

The  King  v.  Dean.   1767,  2  Leach,  475.  .       mkmomer 
To  an  indictment,  the  Court  held  a  plea  of  misnomer  in  abatement  might  m  nbM  to 

be  pleaded  ore  tenus.     See  10  East,  87;  C.  C.  C.  46;  1  *cnt-  *•  -an  indict 

(B)  Replication.!!  u?\Z& 

•  IM*  ttkaemar  of  persons  whose  existence  is  essentia*  *•  theebarge  or  claim  i*  »"%  *"  *«*«*t 
*  fatal  variance;  as  an  indictment  charging  the  prisoner  ""J1 » «"•  personation  of  M- A 

f  Her  ts  it  any  objection  that  the  defendant  is  mH»"^».  ,f  *  c" ■•  ^J*  "*"• 
was  the  real  person  saed  and  served  with  the  pie*»»  Dickinson  v.  Key,  16  East,  lit; 
seel  Chit.  Rep.  607,568.  a.  612,  61ft.  n.         •  ...  .  _       w 

X  If  the  iadklment  does  not  giro  the  defr^aM  a  chrw-ian  and  snrnauie,  orjuewas  to 
him  a  wrong  one,  see  ante,  tit.  Indictme^  »•  »*7  Plead  the  •"»»•»  •'  m***  m 

f  TtkMnjh  it  ia  mere  asaal  to  have  it^grossed  on  parchment  or  paper,  to  waioh  av  affi- 
davit ef  ks  train  mast  be  annexed?  P  Baw.  1617. 

■■!■■«■■  ..i  ■■«  h  U  «hi4h  flose  be  will  be  estopped  by  his  plea  »  abatement  front  ^«n 

•or  JJhWory  plot  of  *to»omor,  or  of  wtnt  of  addition,  or  of  wrong  addition  •""•I***. 
oSri.7«cb  pta,  if  tho  Coort  .toll  bo  otiiofiod  by  offidoTit,  or  otborw«o,  of  Aotnrtb ,  of 
-MhiU^ bot  in  Johoon  tho  Coort  fb.ll  forthwith  omm  tho  lodioUaont  or  nfonMtion 

M  if  o^d«Ul«T  P>M  bai  <MM  rlw'<d' 
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In  «■  indict  (C)  EviDKICE.* 

for  a  oiude  (Dj  JoDOMEjiT.t 

naaaonr  t  ,    Rex  y    gHAKESPEARE.  t.  T.    1808.  K.  B.  10  East,  83.  Rex  t.  W**m. 
5."™  E.T.  1753.  K.  B.Id.85.n. 

pray  jodg       The  defendant  appeared  by  his  right  name,  and  prayed  judgment  of  the 
ment  of  the  indictment,  because  before  at  the  time  of  the  indictment,  he  was  always  call- 
iudictment,  e<]  and  known  by  the  surname  of  Shakespeare,  and  not  by  the  surname  of 
Meadut   ShakePear>  by  which  h«  is  "dieted,  &c.;  wherefore,  he,  the  said  Shake- 
maj^oVbe  •Pe*re>  prayed  judgment  of  the  said  indictment,  and  that  be  may  not  be  com- 
I  669  1    pelted  to  answer  tho  same.     To  this  there  was  a  general  demurrer  and  join* 
compelled   <*er.     Lord  EUenborough,  C.  J.     Praying  judgment  of  the  indictment  means 
to  answer   no  more  than  pray  in?  judgment  on  the  indictment;  and  if  there  were  a  plea  in 
the  tame,    bar,  the  Court  would  give  that  judgment,  which,  on  the  whole  of  the  record, 
Go  ieine  ta  appeared  to  be  the  proper  judgment,  though  not  regularly  prayed. 
rieVoAnie                    2-  R"  v-  Gibson.  M.  T.  1806.  K.  B.  8  East,  107. 
aomer  in         Defendant  was  indicted  at  the  sessions  for  an  assault,  by  the  name  of  B.  G., 
aa  iodiei .  by  which,  he  pleaded  a  misnomer  in  his  christian  name,  that  it  wasB.  ami  not 
moot  for  a  Benjamin;  and  issue  being  taken,  a  verdict  was  found  for  the  prosecutor;  and 
aiiademean  the  indictment  being  moved  by  certiorari  at  the  instance  of  the  prosecutor,  a 
oar,  and      ru]e- Was  given  for  final  judgment;  and  it  was  adjudged  that,  in  crimtn  al  cases 
lainat  The   not  capitalf  if  the  defendant  demur  to  an  indiotment,  Sfc,  whether    in  abate 
defendant,  ment  or  otherwise,  the  Court  will  not  give  judgment  against  him  to  ansvar 
the  jndg      over,  but  final  judgment, 
meat  it  fi  . 

naK  ittf arepresetttatf Ott .     See  ante,  tits.  Deceit;  IAbel 

JKf HttCal.     See  post,  tit.  Trial* 
JWCtfSICtfon.     Seeanfc,  tit.  Damage* 
JWbfcerate  CorreCtfOtt.     Seo  ante,  tit.  Assatdl  and  Pottery. 
JttO&tt*.     See  post,  tit.  Tithes. 

iWoUtttt  JKftmtS  KmpOSUU.     See  ante,  tit.  JhsauU  and  Battery 
r  £7n  J^Htff-     See  ante,  tit.  Coin  and  Coinage  r post ,  tit.  Tender. 

I  670  i    jKoiug  fcaa  am  tecefbe»,  «ctf  <m  for. 

*  RELATIVE  TO  WHEN,  OR    WHEN   NOT,  MAINTAU& 
ABLE. 

W  lx  GENERAL,  p.   670. 
(B)   Ift  PARTICULAR. 

(o)  For  bank  ,oteg>  p.  672.  (6)  On  failure  of  consideration;  p.  675.  (c) 
Where  contract  rei^jna  0pen,  p.  675,  (d)  Where  contract*  b  rescinded,  p# 
675. Je)  Where  paid  ^  fee8>  p.  675.  ( f)  Whcre  paid  UDd€r  fraodf  «    615 

(0)  Where  paid  as  a  gra^Jty>  p.  676.  ,n)  Where  paid  on  an  illegal  transac- 
tion, p.  677.  (t)  Wkenm  undcr  legal  process,  p,  677.  (j)  Where, paid  by 
mistake,  p.  678.  (ft)  Where  ^d  under  oppression,  p.  6W.  {fy  Where  paid 
for  stock,  p.  682    (»»)  To  try  a  -arranty,  p.  68?, 

II.  feELA? IVE  TO  THc  DfebLARATION,  p.  683. 

{**• EVIDENCE,  p.  683. 

IV, KMAGES,  P-  683. 


irn.  «  iW;  D.UDM  »  *  mbuke,  for  evea  eappoein.  ihe  pi^f \7,iL  \^\TL 

tfe i  defendant,  he  cannot  be  oalled  npon  to  piove  XTJaiaaK  hL  £^!1    JfcLk  k 

neither  tratereible  nor  traTeraed  by  the  prooecater     ,w,,,cwnem*  hM  tmvewe,  wateh  ■ 

t  By  the  atatnte  7  Geo.  4.  c.  64.  a.  19.  the  Court,  if  eatidfed  K.  .au    u 
ef the  Mh  eC  the  plea,  may  forthwith  cose  teefodTc^^ 


Ihe  tratb,  andcall  .pen  the  ,i,ty  to  p^^^  J  i^'SS^l.^S 


MONfiT  HAD  AND  REC£IVED.-^«n/*r.  4m 

1  RELATIVE  TO  WHEN,  OR  WHEN  NOT,  MAINTAINABLE.  An  actio* 

(A)  In  general.  f?rAm*YL 

I.  Towers  y.  BtftftBTT.  H.  T.  1786.  K.  B.  1  T.  R.  135,  StSh 

This  was  an  action  for  money  had  and  received.     The  Court  said  it  was  a  mach  fa 
banfictal  remedy,  and  much  favoured.  voured, 

*.  Stratton  v.  Rastall.  E.  T.  1788.  K.  B.  2  T.  R.  370.  B«»i  » 

Per  Cur.    In  order  to  recover  money  in  this  form  of  action,  the  party  must  t1"  8htP* 
show  that  he  has  equity  and  conscience  on  his  side,  and  that  he  could  recov-  tab?°  rene 
•r  k  in  a  court  of  equity.  d- *  tho 

plaintiff  moat  show  that  he  has  equity  and  conscience  on  his  side.f  f   671  J 

3.     Coles  r.  Wright*  M.  T.  181 1.  K.  B.  4  Taunt.  198.  And  do* 

A  trader  in  prison,  employed  an  auctioneer  to  sell  goods,  who  sent  him  the  not  lie  a 
proceeds  by  the  hands  of  the  defendant.     The  trader  became  bankrupt  by  ly- gainst  a 
ing  two  months  in  prison.     Held  that  his  assignees  could  not  recover  from  the  merJ  *Mr 
defendant,  who  was  a  mere  bearer  of  the  money  he  bad  so  received  and  paid  *'  fro™0* 

°*er*  one  person 

4.     Sadler  v.  Evans.  M.  T.  1766.  K.  B.  4  Burr.  1985.  Buller  v.  Harri- to  another. 

son-  H.  T.  7776.  K.  B.  Cowp.  566. 

In  an  action  for  money  had  and  received,  the  Court  said  it  should  be  againsPIt  snouM 

the  principal;  and  the  question  was  not  whether  the  money  had  or  had  not  he  against 

been  paid  over  to  his  principal;  that  could  not  be  the  ground  of  Lord  Chief  ™J  £"*£« 

Justice  Lee's  opinion  in  Stapleton  v.  Hugh  (MS.  cited)  being  a  matter  mere-  Jgent# 

1/ in  the  knowledge  of  the  principal  and  receiver;  and  to  make  the  action 

snaisjfainaMe  or  not,  just  as  that  fact  should  appear  on  the  trial,  would  make 

•  this  kind  of  action  a  trap  for  the  plaintiff.  That  it,  a 

5.     Horsfall  v.  Ha*dlet.  H.  T.  1818.  C.  P.  8  Taunt.  136.  gurnet  the 

Action  for  money  had  and  received  against  a  churchwarden,  for  burial  dnes  J*r*J'  *• 

which  be  had  paid  over  to  the  treasurer  of  the  trustees  of  a  chapel  Previoua^o^hi 

'to  the  commencement  of  the  action.     The  Court  held  it  not  sustainable.  btMtLid 

€.     Bcllbr  v.  Harrison.  H.  T.  1776,  K.  B.  Cowp.  565.  Cox  v.  Prbxtice.  wr, 

H.  T.  1815.  K.  B.  3  M.  *  S.  344. 

.The  question  was  whether,  if  money  be  paid  by  mistake  to  an  agent,  and  Bat  if  them 

placed  by  him  to  the  account  of  his  principal,  but  not  paid  over;  money  had  geet  has 

and  received  to  the  use  of  the  person  so  paying  it  by  mistake,  will  lie  against DOt  P*"1  *** 

the  agent.     Per  Cur.    The  only  question  is  whether  the  defendant,  who  was  "^Jjj^ 

•a  agent,  had  paid  the  money  over.     Now,  the  law  is  clear,  that  if  an  agent  agtjmt  him 

pay  over  money  which  has  been  paid  to  him  by  mistake,  he  does  no  wrong, 

and  the  plaintiff  must  call  on  the  principal.     And  in  the  case  of  Mailman  v. 

,  whore  it  appeared  that  the  money  was  paid  over,  the  plaintiff  was 

nonsuited.    But,  on  the  other  hand,  shall  a  man,  though  innocent,  gain  by  a 

.mistake,  or  be  in  a  better  situation  than  if  the  mistake  had  not. happened? 

Certainly  not. 

7.     Eowards  v.  Haddi.no.  M.  T.  1814.  C.  P.  5  Taunt.  815.  So  it'doee 

An  attorney,  who  was  also  an  auctioneer,  received  a  deposit  on  property  if  be  poyoit 

which  he  had  sold  by  auction,  and  after  queries  raised  on  the  title,  and  before  wrong fel 

.  iy.+ 

base  pleaded.    The  judgment  for  the  king  in  miidemeanonn  U  final  in  traaaon  and  felony, 

that  the  defend-iat  do  aaawer  over. 


*  It  ii  generally  brought  to  recorer  back  money  that  ought  not  justice  to  be  kept;  it 
only  for  money  which  ex  nquo  tt  bon0t  aee  1  Taon*.  2SS;  2  Moore,  240;  the-defendant 
ought  to  refund;  it  doea  aot  lie  for  money  paid  by  the  plaintiff,  which  is  olaiined  of  him  me 

R Table  in  point  of  honour  and  honesty,  although  it  could  not  have  been  recovered  from  him 
w  any  eourse  of  law,  aa  in  payment  of  a  debt  barred  by  the  itatute  of  limitation*,  or  con- 
tracted daring  his  infancy,  or  to  the  eitent  of  principal  and  legal  interest  upon  a  usoriens 
contract,  or  rar  money  iairly  lost  at  play;  because  in  all  these  cases  the  defendant  may  ro- 
tate it  with  a  safe  cooeeieoee,  though  by  positive  law  he  was  barred  from  recovering. 

1  And  a  question  cannot  without  leave  of  the  Court,  bo  discussed  in  this  form  of  action, 
which  could  oot  bo  litigated  in  another  without  the  defendant's  consent;  see  Marshall  v. 
Hopkins,  15  East.  309. 

%  It  cannot  however  be  sustained  against  one  who  has  received  money  for  one  purpose, 
and  applies  it  to  anothor,  that  is  laid  oat  on  m.  bad  instead  of  a  sufficient  security;  see 
WJutehsad  ▼.  Honour,  2  B.  *  &  872. 
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they  were  cleared,  paid  over  the  deposit  to  hi*  principal.  On  rtnwsml  of  &# 
deposit  by  the  buyer,  he  answered  that  his  principals  would  not  consent  to  re- 
turn it,  and  would  enforce  the  contract.  It  was  held  that  the  buyer  might  te- 
cover  the  deposit  from  the  auctioneer  as  money  had  and  received  to  the  aWn* 
L  672  I  tiff's  use;  first,  because,  the  defendant,  as  attorney,  had  notice  that  the  title* 
was  not  completed  before  he  paid  over  the  money;  secondly,  because  be  mis-' 
led  tfee  plaintiff  to  sue  himself  by  not  saying  he  had  paid  it  over, 

(B)  In  PARTicnxAiL 
(a)  For  bank  note*. 
Packard  v.  Bankes.  H.  T.  1810.  K.  B.  Id  East,  90. 
ffnartiee  a     Upon  a  wager  often  guineas  to  one,  the  stakeholder  received  country  hank 
fro*t**       notes,  and  paid  them  over  wrongfully  to  the  parly  who  bad  lost  the  wages;  in. 
trTbaok*  an  act>on  *°r  money  had  and  received  at  the  suit  of  the  winner, 
aoteea*  Lord  fillenborough,  C.  J.,  observed,  that  provincial  notes  were  * 

money,  not  money;  yet  if  the  defendant  received  them  as  money,  and  all  pastii 
fhs»  taIm  greed  to  treat  them  as  such  at  the  tiriie,  he  should  not  be  permitted  to  say 
may  be  n  fay  wefe  oaj-  pj,pCr  aD4  not  money. 

S^SL"  W  Ontoilw-eofconMera&m. 

for  money  *•     Flpcrbau  v.  Thornhill.  E.  T.  1775.  G.  P.  £  Blac.  1078.  RicmiRDs  v, 
bad  and  r»  Barton.   H.  T.   1795.  N.  P.   1  £sp.  268.  Cans  ?.  Bsxnwui.  T.  T. 

ceWed.  1816.  N.  P.  1  Stark.  65. 

Where  fhe  plaintiff  bought  at  an  auction  a  rent  of  261.  It.  per  annum,  for  a  term 

f*ilore*of  °**  *ttirty-two  7e*rsi  issuing  out  of  a  leasehold  house,  which  let  for  31 L  la, 
coneidera  The  va'e  was  on  ^,e  ^n  °»  October,  1776.  $be  price  at  which  k  was  Enoch  > 
ilea  this  a«ed  down  to  him  was  2702.  and  he  paid  a  deposit  of  SO  per  cent,  or  54L  Os> 
tioa  liee  to  looking  into  the  title,  the  defendant  could  not  make  it  out;  hut  offered  the 
coyer  back  plaintiff  his  election,  either  to  take  the  tide  with  all  its  faults,  or  to  neater 
JJ'^Uck  his  deposit,  with  interest  and  costs.  But  the  plaintiff  insisted  on  a  ta- 
mosey  he*  ^ier  stIfn  °^  damages  in  the  loss  of  eo  good  a  bargain.  The  defendant  had 
been  Jepo*i  paid  the  deposit  and  interest,  being  541.  15t.  6d.,  into  court  But  the  jury 
ted  on  the  gave  a  verdict, contrary  to  the  directions  of  De  Grey,  C.  J.,  for  74/.  16$.  Sd\7 
parohaae  of  allowing  SOI.  for  damages.  Per  Car.  We  think  the  verdict  wrong  k  point 
th  ?t?U V  °^  'aWp  ^Pon  a  contract  for  a  purchase,  if  the  title  proves  bad,  and  the  va**- 
which  torne  ^°r  *fl  (without  fraud)  incapable  of  making  a  good  -one,  we  do  not  thiak  thai: 
4>nt  defect  *ne  purchaser  can  be  entitled  to  any  damages  for  the  fancied  goodness  of  the* 
ire;  bargain,  which  he  supposes  he  has  lost. 

Or  where  a  2.     Wild  v.  Fort.  E.  T.  1 8 12.  C.  P.  4  Taunt.  334. 

particular        j^e  Court  held,  if  the  vendor  of  an  estate  by  auction,  did  not  show  a 
be  done  on  *'^e  ^  ^  ^a^  8Pec^e^» lne  purchaser  might  recover  his  deposit  and 
a&rtain    the  contract,  without  waiting  to  see  whether  the  vendor  would  ultimately  km 
In? ,  and     able  to  establish  a  good  title  or  not. 

the  party  3.     Chambers  v.  Griffiths.  £.  T.  1794.  N.  P.  1  Eap.  150. 

negJeoito  Jbattmprit  for  money  had  and  received.  The  action  was  brought  to  recov- 
^bt**!  er  the  araount  °f  a  ^posit  made  by  the  plaintiff  on  a  sale  by  auction  of  ssne- 
o  -  I  ra*  nouses  °f  tne  defendants.  Lord  Kenyon.  When  a  party  purchase  save* 
thina^snd  ra*  *otfl  °f  **MS  description  at  an  auction,  it  must  be  taken  as  an  entire  con- 
the  party  o  tract,  that  is,  that  the  several  lots  are  purchased  with  a  view  of  making  (ben*, 
inks  to  per  a  joint  concern.  The  seller,  therefore,  shall  not,  in  case  of  any  defect  of  his 
farm  all  of  title  to  one  part,  be  allowed  to  abandon  that  part  at  his  pleasure,  aadtoheM 
them.         tHe  purchaser  to  his  bargain  for  the  residue . 

Howov  r  f  4'     Cam*ield  v-  Gilbert,  M.  T.  1802.  N.  P.  4  Esn.  Ml. 

ihe^party'1  ^n  *n  action  for  money  had  and  received  to  recover  back  a  deposit  on  a  sale t 
jeelu  to  re  on  lhe  ground  of  defect  of  title.  Lord  Ellenborough  said,  he  thought  thai  tha) 
cover  dam  could  not  be  called  money  paid,  laid  out,  and  expended  to  the  defendant's  ossw 
■get  for  the  which  the  plaintiff  had  expended  for  his  own  satisfaction  as  to  the  title  which 
M pence*  in  he  was  about  to  take;  but  that,  at  all  events,  if  any  thing  could  be  so  recover- 
mastdo  ed'  **  8hould  be  on  a  special  count,  and  framed  according  to  tho  fact,  Wheth- 
.clora  vpt  er  lbi*  cou^  .be  80  framed,  he  would  not  say;  but  that  on. the  general  count 
cially.         ^  money  paid,  the  n.la/wtfff  could  not/&cover  it. 
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*.    Uwt  v-  Sim.  M.  T.  1814. 1L  B.  5  East,  449.  ,         . 

JL  tmed,  m  consideration  of  1(W.,  to  let  a  bouse  to  B.  which  A.  ]was  to  re-  *■■£  ld 
<f*ir  ana  execute  a  lease  of  within  ten  days,  but  B.  was  to  have  immediate  TOmUm 
possession,  and  in  consideration  of  the  aforesaid  was  to  execute  a  counterpart,  tat*  action 
*od  pay  the  rent.     B.  took  possession  and  paid  the  10/.  immediately,  but  A.  under  the  ♦ 
neglected  te  execute  the  lease  and  make  repairs  beyond  the  period  of  the  ten  f*ret*i"g 
dms  B*twkhstansittg  which,  B.  still  continued  in  possession.     The  Court  %££!"* 
"held  that  B.  could  not,  by  quitting  the  house  for  the  default  of  A.  rescind  the  B0Jt  ^W9  • 
contract,  and  recover  back  the  101.  in  an  action  for  money  had  and  received,  disaffirmed 
•  fat  could  only  declare  for  a  bread)  of  the  special  contract;  for  a  contract  can*  the  ew 
i  nee  be  rescinded  by  one  party  for  the  default  of  the  other,  unless  both  can  be  tract;  for,  if 

i  pot  in  $lalu  quo,  as*  before  the  contract;  and  here  B.  had  an  intermediate  P^J^^JJ,11 

ssieioa  of  the  premises  under  the  agreement.  mast\e 

%  6.     CfiiPPS  v.  Read*.  E.  T.  1796.  K.  B.  6  T.  R.  606.  epeciel;       « 

Defendant,  supposing  himself  the  legal  representative  of  lessco  for  years,  unless 
Hold  the  term,  a*d  delivered  the  lease  to  plaintiff,  but  without  any  assignment  both  per 
or  somal  conveyance,  saying  the  premises  were  his,  and  if  any  thing  happen- xim  co" 
ed  he  would  see  plaintiff  righted.     Held  that  plaintiff  may  maintain  an  ac- JJ^^Sera 
(ion  against  him  for  money  had  and  received,  the  rightful  administrator  or  ten-  mj^pre 
emt  for  years  having  ousted  the  pftajntiff  by  ejectment.  bewtee, 

teas  lbs  money  any  be  recovered  beek,  ae  paid  by  mistake.  [  674  1 

1.    Waters  v.  Manssll.  T.  T.  1810.  C.  P.  3  Taunt.  56.  Boif  en  a* 

Action  for  money  had  and  received.     The  Court  held,  to  entitle  the  grantee  nuity  defeo 
of  an  annuity  to  recover  back  the  price,  as  money  had  and  received,  it  is  suf-  tively  gran* 
.Anient  if  the  grantor  has  communicated  to  the  grantee  that  there  are  defects  in     ^^J^ 
.••fee  memorial,  and  has  treated  Air  a  compromise  on  the  ground  of  the  annuity  action  jfe, 
feeing  VoidL  to  recover 

8.     Shovk  v.  Webs.  E.  T.  1787,  K.  B.  1  T.  R.  732.  back  the 

Jt  was  resolved  that,  if  an  annuity  be  defectively  granted,  and  be  set  aside,  money;* 
this  action  lies  to  recover  back  the  money,  after  deducting  the  payments  made  After deduo 
under  the  deed.  pay  men  te 

9.  Wateiks  v.  Hewlett.  E>  T.  1818.  C.  P.  3  Moore,  211.  [aide  under 
Action  for  esmmptil,  on  the  common  money  counts,  and  brought  by  the  the  annuity 

plaintiff  to- recover  the  sum  of  35/.  paid  by  him  to  tho  defendant,  as  an  over-  deed.  . 
seer  of  the  poor  of  the  parish  of  H.,  to  indemnify  that  parish  against  the  ex- So,  tjjia  ** 
peaeee  that  might  be  incurred  by  the  birth  of  a  bastard  child,  of  which  the  '"^eTino 
plaintiff  wee  the  reputed  fother.     Per  Car.     As  the  child  died  immediately  j^ptidt 
after  its  birth,  without  any  expense  being  incurred  by  the  parish,  tho  plaintiff  for  the  fa 
is  legally  entitled  to  recover  this  sum  from  the  defendant,  an<f  the  right  to  re-  tore  top 
coves  did  not  proceed  on  a  contract,  but  on  the  facts  which  occurred  subsoport  of  a 
ojwnlly  to  the  payment;  namely,  the  birth  and  death  of  the  child.  Iw^i?i,iilf 

10.  Cartwriohtv.  Rowley.  H.T.  1737.  N.  P.  2  Esp.  7-23.  dieVbefbre 
ft  was  agreed  between  A.  and  B,  that  A.,  for  a  certain  commission,  should  any  ex 

.ssHpa  cargo  ef  wheat,  of  a  specific  quality,  of  a  foreign  port,  for  B.,  in  Eng-  pente  ie  ia 
land.    The  wheat  on  its  arrival  having  been  found  to  be  of  au  inferior  quali-  curred; 
+      tjr>  B.  brought  an  action  against  A.  for  a  breach  of  the  agreement,  and  reco-  Bal  *l  does 
vowed  damages.     A.  afterwards  brought  an  action  against  B.  for  the  comm^|J)hel£ihe 
siofl,  but  it  was  holden  that  A.  could  not  recover.  snbject  mat 

JwA  Ellenborough.  C.  J.,  observing,  that  the  facts  which  he  relied  on  in  ur  woeld 

•  •  Aa  attorney;  who  was  also  an  auctioneer,  received  a  deposit  on  property  which  he  had  %  <|ef#nc6 
.eeld  by  auction,  and  after  ouerie*  as  to  the  title,  and  before  they  were  cleared  paid  over  the  t0  anoiber 
depesu  to  his  principal.    On  demand  of  the  deposit  by  the  bayer,  be  answered  that  his  ttClj0D> 
principals  would  not  consent  to  retarn  it,  and  would  enforce  the  contract.     It  was  held  lint 
tho  bayer  might  recover  the  deposit  from  the  anctioneer  a*  money  had  and  received  to  the 
plaintiff's  nse;  1st.  Because   the  defendant,  as  attorney,  had  notice  that  the  title  was  not 
completed  before  he  paid  over  the  money.  2nd.  Because  he  misled  the  plaintiff  to  sue  him- 
self, by  not  saying  he  had  paid  it  over. 

f  And  it  is  no  defence  in  an  notion  against  A.  for  the  value  of  fistures  sold  by  him 
without  title,  that  be  paid  B.,  the  farmer  tenant,  for  tbem,  antf  spld  tjwm  bona  fide)  see 
Robinson  v.  Anderton,  Pcake,  94. 
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this  action  might  have  been  in  evidence  to  reduce  the  damages  when  be  we* 
.  defendant* and  that  he  considered  the  account  closed  between  the  parties  by 

f  675  J  the  former  verdict. 

sfoaeyhad  (c)  Whertcotdradrtmmmopm. 

e4  deea^*  Wkston  v.  Downbs.  M.  T.  1778.  K.  B.  Doug.  23. 

lis  whoro  Assumpsit  for  money  had  and  received.  The  Court  held  it  will  not  lis, 
tea  ooe  when  the  payment  has  been  made  on  a  contract  which  is  still  open,  and  not 
tract  re       given  up  by  the  defendant. 

(d)   Where  contract  is  rescinded. 


**££k  Brandon  v.  Hibbert.  T.  T.  1874.  N.  P.  4  Campb.  57. 

performei,      Action  to  recover  back  money  deposited  with  a  stakeholder,  upon  a  wager, 
tteaaaotee  *&**  t*e  wager  had  been  determined  against  the  plaintiff. 
iwcinM,       Dampier,  J.,  held,  that  as  a  contract  once  performed  could  not  be 
so  as  ta  re  ed,  the  action  could  not  be  maintained. 
•fT*rbMk  (e)  Where  paid  as  jets. 

Z^TS'  1.    Lightly  v.  Clouston.  H.  T,  1808.  C.  P.  1  Taunt.  114. 

torts/as        Per  Heath,  J.  Money  extorted  as  fees  may  be  recovered  bach},  in  an 
fees  eaa  as  tion  for  money  had  and  received. 

leeoverod  2.     Lingdill  v.  Jo.tbb.  H.  T,  1816.  N.  P.  1  Stark.  345, 

kaok  ia  toil     Action  against  the  sheriff  for  money  had  and  received* 
JJfiJJJn  a       Lord  £llenborough.  If  the  sheriff  retain  more  in  his  hands  than  he  ought 
thrift*        *°  navt  retained,  he  is  liable  to  the  plaintiff  as  for  money  had  and  received  to 
his  use. 

(/)  Where  paid  under  fraud. 
^  1.    Chockford  v.  Winter.  M.  T.  1807.  N.  P.  1  Campb.  1*4.  S.  P.  Ham- 

*aine7aa  *ER*  r'  Wallis-  H-  T-  1707-  l  9mlk-  28- 

dor  error  or     ^n^s  hwbgj  bad  been  obtained  by  means  of  a  fraud.    An  action  for  money 
fraae  siay   had  and  received  being  brought  to  recover  it  back,  it  was  held  recoverable, 
•ht  recover  and  that  it  was  no  answer  that  the  defendant  was  really  entitled  to  the  money, 
red  back,     if  his  right  to  it  depended  upon  a  question  not  of  common  law  jurisdiction. 
*■  wlJei*  2.     Hogan  v.  Shbe,  H.  T.  1796.  N.  P.  2  Esp.  522. 

takasuTpro     ^ne  act*0D  wa*  brought  to  recover  the  sum  of  100/.,  which  had  been  given 
•eara  B.a  ai*°  tne  defendant  by  the  plaintiff,  as  a  consideration  of  the  defendant's  precur- 
taaiion        ing  for  his  brother  the  place  of  a  cadet,  in  the  service  of  the  East  India  Com* 
within        pan;',  which  he  had  undertaken  to  do.     The  defendant  had  given  a  note  by 
lkree.         which  he  promised  to  repay  that  sum  within  three  months,  in  case  he  did  not 
ChiohA.    Procure  *De  P**06  w^bin  the  time  limited.  The  plaintiff  proved  giving  the  note, 
Jcoowa  it     iftd  al*°  stated  that  the  interest  by  which  the  defendant  had  represented  be 
[  676  1  could  procure  the  appointment  was  that  of  Sir  Stephen  Lushington,  or  Mr. 
<naaitaioa    Bosanquet,  the  latter  of  whom  was  called  to  prove  that  the  defendant  had  no 
bla,  the      manner  of  interest  with  him,  nor  were  such  appointments  to  be  procured  far 
money  may  money.     The  plaintiff  having  discovered  the  deception,  brought  hie  action 
d  b*ck  bo  immed'ately,  without  waiting  for  the  three  months  to  be  expired, 
fore  the  '*  was  8tatec^  by  plaintiff's  counsel,  and  assented  to  by  Lord  Kemroo,  that 

terse  where  a  contract  is  to  be  performed  in  a  given  time,  and  it  is  bona  JEcfe,  no  ac- 

noatas  tion  can  be  brought  until  that  time  is  expired;  but  where  it  is  not  bona  Jsde, 
have  expir  as  where  a  party  undertakes  to  do  ao  any  thiug,  and  on  the  faith  of  it  another 
**'*  pays  a  sum  of  money,  and  it  appears  such  person  cannot  perform  what  he  ban 

undertaken  within  the  time  specified,  so  that  the  taking  of  the  money 
fraudulent,  the  party  may  consider  the  agreement  as  a  nullity,  and  proceed  ii 
mediately  to  recover  back  the  money. 

3.     Bristow  ▼.  Eastman.  T.  T.  1794.  N.  P.  Peake,  223;  S,  C.  1 

172. 
•laid  tbkao      Kenyon,  C.  J.,  was  of  opinion  that  money  had  and  received  would  fie 
"tion  Hot  to  against  the  defendant,  to  recover  money  which  he  had  embezzled,  notwrth- 
re  covsrer  standing  the  infancy  of  the  defendant,  on  the  ground  that  infants  were   liable 
nay  em 

•"  Baaed.  274. 


hjmJ.-l  il         *   So'  "bare  a  faTt7  S'vet  *  Mge  character  to  a   trader,  with  a  view  to  hove  hie  4efcf 
^niafiuiL     -&**'  *nd  receive?  the  money  ultimately,  it  may  be  recovered  back;  see  Hill  v.  Perret, 
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to  actions  d  delicto,  though  not  ex  contractu;  and  though  the  action  for  money 
had  and  received  was  in  form  an  action  ex  contractu,  yet  in  this  cause  it  was  in 
substance  an  action  ex  delicto;  that,  if  a  trover  had  been  brought  for  the  pro- 
perty embezzled,  infancy  would  not  have  been  a  defence ;  and  as  the  object  of 
the  action  for  money  had  and  received  was  the  same,  he  thought  the  same  rulo 
ought  to  apply,  and  therefore  that  infancy  ought  not  to  be  a  bar. 

(d)   Where  paid  as  a  gratuity. 
Boyter  v.  Dodsworth.  E.  T.  1496.  K.  B.  6  T.  R.  68 1 . 

Per  Cur.     There  is  no  pretence  to  say  that  an  action  for  money  had  and  Money  paid 
received  will  lie  to  recover  back  money  given  as  a  gratuity ;  for  it  is  money  **  *  Irilli 
given  which  the  party  might  have  refused  to  give  if  he  had  pleased;  and  with  j*  ^|!°°*r 
regard  to  natural  justice,  the  person  who  performs  the  duty  is  in  justice  enti-^  b*ck, 
tied  to  the  money  given  for  such  duty ;  here  the  defendant,  in  fact,  performed 
the  service,  and,  on  principles  of  natural  justice,  he  is  entitled  to  the  reward. 

(k)  Where  paid  on  an  illegal  transaction.  |  $77  "| 

1.     Jestons  v.  Brooke.  E.  T.  1778.  J£.  B.  Cowp.  793. 

A.  in  consideration  of  advancing  451.,  for  which  he  takes  the  borrower's  Where  tho 
note  of  hand,  payable  on  demand,  stipulates  to  have  half  of  the  profits  upon  a  contract  m 
Mamie*  of  certain  goods  intended  to  be  purchased  by  the  borrower  with  the  illegal*  a« 
ntosjay;  two  hours  after  the  purchase,  A.  demands  payment  of  the  note,  and""C0V?»«n 
the  same  night  puts  a  person  into  possession  jointly  for  himself  and  the  bor-  nelu^  wjh 
sower.    The  net  profits  upon  a  resale  were  51.     The  Court:  The  bargain  is  BOt  tie; 
unconscionable,  and  therefore  A.  shall  not  recover  his  share  of  the  profits  in  Unless  do 
an  action  foe  money  had  and  received.  posited  for 

2.  Awrert  v.  Walsh.  M.  T.  1 8 10.  C.  P.  3  Taunt.  277.  *  porticeU* 
Action,  for  money  had  and  received,  brought  to  recover  back  money  depo- {^[Pjj^J  _ 

suited  upon  an  illegal  wager  laid  on  a  future  event.  ad  for  De 

The  Court  held  it  nrght  be  recovered  back  before  the   period  of  time  had  fore  too  • 
^lapsed,  on  the  expiration  of  which  the  decision  of  the  wager  depends.  vent  hap 

(t)   Where  paid  under  legal  process.  {•■•• 

U    Feltham  v.  Terry.  H.  T.  1775.  K.  B.  Cowp.  419;  S.  C.  Bui.  N.  P.{J^5~ 

goods  talc 
This  was  a  ease  of  goods  taken  in  execution,  and  was  sold  under  a  warrant  «Q  in  exeev 

of  distress,  upon  a  conviction.     The  conviction  was  quashed,  consequently  tion  which 

there  could  be  no  justification.    In  an*  action  for  money  had  and  received,  to  *ro  not  the 

recover  back  the  money,  the  Court- said,  the  plaintiff,  by  bringing  his  action  fFp9*1* 

for  money  had  and  received,  can  only  recover  the  money  for  which  the  goods  a-aiU^*011 

were  sold;  But  if  trespass  had  been  brought,  the  defendant  must  have  plead-  whom,  it  is 

ed  specially,  and  the  plaintiff  might  have  recovered  damages  far  beyond  the  taken  out, 

money  actually  received  from  the  sale  of  the  goods.  nM7  be  re 

*  2.    Likdon  v.  Harper.  H.  T.  1776.  K.  B.  Cowp.  414.  j^T*4 

It  was- resolved,  that  in  an  action  for  money  had  and  received,  the  legality  of  jjJJ}  j,  ^ 

a  distress  cannot  be  tried .  action  lb* 

3.  Thurston  v.  Mills.  M.  T.  1812.  K.  B.  16  East,  254.  legality  of 
Goods  were  taken  in  execution  by  the  sheriff  on  a  fieri  facias;  and,  whilst  a  dartrees* 

they  remained  in  his  hands  unsold,  an  extent  came  at  the  king's  suit,  tested  af-°? lda  Pr* 
ter  the  entry,  of  the  sheriff  under  the  fieri  facias,  and  tho  sheriff  thereupon  J^execn 
*eixed  the  said  goods,  subject  to  the  former  seizure,  and  afterwards  sold  them  t0Tgi  ean 
under  a  venditioni  exponas  issued  upon  such  extent,  and-  paid  over  the  proceeds  not  be  tried 
of  such  sale,  by  order  of  the  Court  of  Exchequer.    The  Court  held  that,  in 
aa  action  for  money  had  and  received,  they  could  not  determine  whether  the 
king'*  extent  was,  under  the  circumstances,  entitled  to  priority,  and,  therefore 
the  plaintiff  could  not  maintain  this  action  against  the  sheriff  for  the  proceeds 
of  such  sale.  [  678  J 

4,     Knibbs  v.  Hall.  H.  T.  1797.  N.  P.  1  Esp.  84.  Nor  out  ait 

Tbo  defendant  being  tenant  to  the  plaintiff  of  certain  rooms,  at  the  yearly  over-pay 

moot  ot 
•    A*  whore  a  bankrupt  assigned  a  policy  to  tho  defendant,  bat  tho  company  dooming  it  rent. 
jb valid,  paid  bin  half  ao  a  grataity;  (ho  Covrt  held th*  amgaeos  not  entitled  to  tho  money; 
0    Tamnt.  166. 
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rent  of  twenty  guinea*;  the  plaintiff,  at  the  expiration  of  the  year,  fnrirfeff 
on  being  paid  twenty-fivo  guineas,  and  threatened  to  distrain  if  H  was  net 
paid.  The  defendant,  in  consequence  of  the  threat,  paid  the  larger  sour,  and 
an  action  having  been  brought  by  the  plaintiff  against  the  defendant  for  anoth- 
er demand,  the  defendant  insisted  on  setting  uffthe  fire  guineas  Which  befcH? 
{mid  under  the  threat  of  distress,  as  having  been  paid  by  compulsion,  and  in1 
lis  own  wmng.  But  Lord  Kenyon,  G.  J.,  was  of  opinion,  this  would  not  be 
deemed  a  payment  by  compulsion,  as  the  defendant  might,  by  a  replevin,  hare 
defended  himself  against  the  distress. 

5.    Marriott  v.  Hampton.  E.  T.  1796.'  N.  P.  2  Esp.  646. 

Or  an  over-     A  parly  is  sued*  on  a  claim;  and,  at  the  time  he  is  sued,  gives  a  cogveefe. 

payment  on  bejng  jn  possession  of  that  which  would  defeat  that  claim,  but  does  not  avail 

•  7  *b*   n'mse^  OI"  'f*  an^  Pnys  tne  money  so  claimed.     An  action  for  money  dad  and 

recovered,  received  being  brought  to  recover  back  the  money,  Lord  Kenyon  ruled,  tbatr 

^  "  where  a  party  sue*  on  a  claim  which  he  knows  to  be  unfounded,  pays  it  volon- 

tarily,  and  with  not  fee,  the  money  so  paid  cannot  be  recovered  bacJr  in  at-* 

svmpsil. 

(j)   Where  paid  by  mistake. 
1.     Bn.ttfE  v.  Lumley.  T.  T.  1812.  K.  B.  2  East,  471.  Stetevs  r.  Lthcv, 
HoAey  peid         H.  T.  J  8 10.  K.  B.  12  East,  38.     Lowrt  t.  Bordieu.  M.  T.  ITOO,  K; 
with  fell    .  B.  4  Doug.  471. 

k?0***!*0  Action  to  recover  back  money  paid.  Lord  Kftenborough,  C.  Jf.,  asked  the 
•' '"Jr0**  plaintiff 's  counsel  whether  he  could  state  any  case  where  a  party  paying 
reeovertid-  money  to  another  voluntarily,  with  a  full  knowledge  of  alt  the  facts  of  the 
bat  if  paid  case;  could  recover  it  back  again,  on  account  of  his  ignorance  of  the  law?- 
without  .  Tho  case  of  Chat  field  v.  Pnxton  is  the  only  one  I  ever  heard  of,  where  Lord 
rack  kaowl  Kenyon,  at  Nisi  Prius,  hinted  something  of  that  sort;  but,  when  it  tree  after* 
•dpi  and  wards  brought  before  this  Court,  on  a  motion  for  a  new  trial,  there  were  some 
tpmebeo*-  otner  circumstances  of  fact  relied  on.  It  was  so  doubtful  at  last  on  wfeaf  pfc- 
eion,  the  cise  ground  the  case  turned,  that  it  was  not  reported!  Every  man  must  be 
potty  is  ea  taken  to  be  cognizant  of  the  law,  otherwise  there  ra  no  saying  to  what  extent 
tilled  to  the  excuse  of  ignorance  might  not  be  carried;  it  would  be  urged  in  almost 
******  **  every  case.  But  if  paid  without  such  knowledge,  and  under  a  mtsappreben- 
lTBfi7o  1  s*on'  a  different  rule  would  hold-. 

Hem,  mo  2'  BlzE  Y'  I>'crason,  T.  T.  1786.  K.  B.  1  T.  Jt  286. 

aeypaid,  Lord  Mansfield  C.  J.,  said,  the  rule  had  always  been  that,  if  a  man  has 
which  ibo  actually  paid  what  the  law  would  not  compel  him  to  pay,  but  what  in  equity 
party  wet  and  conscience  he  ought,  he  cannot  recover  it  back  again  in-  an  action  for* 
nottia  point  money  had  nnd  received.  As,  where  a  man  has  paid  a  dent,  which  would 
b  dto  otnerw*se  nave  Deen  harred  by  the  statute  of  limitations,  or  a  debt  contracted 
pey>Dtho«sh^urmS  n*s  infancy,  which  injustice  he  ought  to  discharge,  though  the*laer 
vo^Mtice  would  not  have  compelled  the  payment,  yet  tho  money  being  paid,  it  wflj  not 
he  ought,  oblige  the  payee  to  refund  it;  but,  where  money  is  paid  under  a  mistake, 
eoaaot  be  which  there  was  no  ground  to  claim  in  conscience,  the  party  may  recover  it 
recovered    Dacjj  8gnm  \yy  \h\3  kind  of  action. 

b*ck;  3.  Fulham  v.  Down.  H.  T.  1806.  N.  P.  6  Eap.  $5;  m 

Even  tho*       This  action  was  brought  to  recover  money  back  which  had  been  paid  en  an 
•heiMnsao  illegal  consideration,     Lord  Kenyon  said,  that  where  a  voluntary  payment 
w*|Wai     was  made  of  an  illegal  demand,  the  party  knowing  tho  demand  to  be  illegal, 
without  an  immediate  andlJrgent  necessity  is  not  the  subject  of  an  action  far 
money  had  and  received;  the  law,  if  so  held',  would  subject  all  accounts  and 
settlements  between  parlies  to  revision. 
And  the  4.  Bitowx  v.  M'Kikallt.  H.  T.  1795.  N.  P.  1  Esp.  I79i 

eamerule        A  party  sued  on  a  claim  which  be  knows  to  be  unfounded,  paid  it  veluutari- 
tppliee  to  My,  and  with  notice.     In  assumpsit,  it  appeared  that  at  the  time  he  paid  it  ha> 


WJ11011*     declared  lie  paid  it  without"  prejudice  to  his  right  to  recover.     Lord 
tarilv  of  a"  sa"*>  l*iat  suc'1  an  act»on  could  not  be  maintained;  that  to  allow  it  we 
demand  on  try  every  such  question  twice;  for  that  the  same  legal  ground  that  aroma  eat* 
jttitly  made  title  the  plaintiff  to  recover  in  the  present  action,  would  have  been  a  goof) 
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defence  to  the  action  brought  against  him  by  the  present  defendant,  and  ateventao* 
which  time  and  in  what  manner  ne  should  have  proceeded;  that  money  paid lne  PBrtv 
by  mistake  was  recoverable  in  assumpsit;  but  here  it  was  paid  voluntarily,  and  Pr?le8lj£ *' 
ap  could  not  be  recovered  under  the  circumstances  of  this  case.  fiabffltv 

5,  Fidell  v.  Glare.  H.  T.  1796.  N.  P.  1  Esp.  447.  go  •  mioey 

Action  for  money  had  and  received.     The  defendants  were  trustees  to  the  paid  by 
insolvent  estate  of  J.  C,  and  bankers  at  B. :  the  action  was  brought  to  re-  mistake-  to 
Cover  the  sum  of  4,000/.  as  paid  to  them  by  mistake.     It  appeared  that  the  ihf  tn»teefl' 
brother  of  the  insolvent  had  paid  a  sum  of  money  to  them  under  an  impression  ^entcai? 
that  the  bankers  had  given  value  for  certain  bills;  whereas,  in  fact,  they  had  D(Jt  bo  reed* 
only  given  other  bills  which  had  not  been  paid.     On  the  case  being  opened,  rerad  afar 
Lord  Keovoo  asked  if  the  defendants,  the  trustees,  had  made  a  final  dividend  they  have 
of  the  insolvents'  estates;  and  that  if  they  had,  he  would  not  allow  the  dividends  *^?.a.  ? 
to  be  disturbed,  or  the  trestees  to  be  charged  out  of  their  own  estates.  Si 

6.  Rogers  v.  Kjbllt.  E.  T.  1809.  N.  P.  2  Campb.  123.  .[680  T 

A.  pays  a  sum  of  money  into  a  bankers',  for  a  specfiic  purpose;  the  bankers'  jfor  w-,n  ft- 
clerk  by  mistake  pays  this  money  to  B.,  who  has  no  right  to  it.  In  an  action  lie  against 
bv  A.  against  B.  to  recover  it  back;  Lord  Ellenborourgb.  There  is  no  pri-a  party  to 
vity  between  the  parties  to  this  suit;  the  plaintifTs  claim  is  on  the  bankers,  "J"?1"*^ 
nod  they  must  seek  their  remedy  against  the  defendant  the  best  way  they  can.  bank"™  * 
The  plaintifTs  money  must  still  be  considered  as  in  the  hands  of  the  bankers,  have °m id 
His  account  with  them  is  the  same  as  if  this  mistake  had  not  been  committed,  by  mistake 

7.  Gowee  v.  Popkin.  E.  T.  1817.  N.  P.  2  Stark.  85.  a  ram  of 
The  plaintiff  having  paid  to  his  attorney  the  amount  of  his  bill,  after  a  re-  ^P6/  fc 

(faction  of  the  bill  by  taxation,  brought  an  action  of  asiumpsit  for  money  had  w.  .  ^Jf 
and  received  to  the  plaintiff's  use.    Lord  EUenborough.     If  you  once  pay  ^d  "lodged 
money  to  a  party,  it  is  your  own  voluntary  act,  and  it  cannot  afterwards  be  wuh  them 
recovered  back  again*     If  an  application  had  been  made  to  the  Court,  the  for  a  ipeei 
case  might  have  perhaps  been  dealt  with  differently;  but  this  money  cannot  fie  purpose, 
certainly  be  recovered  by  action.  Nor  can  a 

elieat  paying  (he  whole  of  bis  attorney's  bill  and  then  taxingit,  recover  the  difference. 

8,  Smith  v.  Mercer,  it  T.  1815.  C.  P.  6  Taunt.  76.  So,  bank 
The  defenders  took  a  bill,  accepted  payable  at  the  plaintiff's,  wbo  were  the  era  w**°   * 

drawees'  bankers,  and  indorsed  it  to  their  (the  defendants)  agents,  to  whom  the  J!^  l4* 
plaintiffs  paid  it  when  due,  and  seven  days  after  sent  it  as  (heir  voucher  by  the  eel  c^nnot 
drawee,  who  apprised  them  that  their  acceptance  was  forged.     Held,  by  recover 
throa*  against  Chambre,  J.,  that  the  plaintiffs  could  not  recover  from  the  de-  back  the  a 
fondants  the  amount  which  they  had  thus  paid  them  on  the  forged  acceptance,  mount.* 
S.   t*wcR  v.  Neal.  M.  T.  1762.  K.  B.  3  Burr.  1356;  S.  C.  1  W.  Bl.  391.  Nor  can  the 
It  was  resolved,  that  the  drawee  of  a  bill,  who  accepts  and  pays  it,  cannot  b|JJWwho 
recover  back  the  money  in  an  action  for  money  had  and  received,  upon  the  accepts  and 
drawer's  signature  appearing  to  be  a  forgery.  pays  it,  re 

ctrver  back  the  money,  apbn  the  drawer's  sigoatnre  turning  oat  to  be  a  forgery. 

10.  Simpson  v.  Swan.  M.  T.  1812.  N.  P.  3  Campb.  291.  |  681  ] 

Lord  EUenborough,  C.  J.     Money  had  and  received  will  not  lie,  where  And  this  ac 

the  plaintiff  in  the  same  transaction  would  be  liable  to  a  cross  action  to  recover  li*n  wMI 
*      ■    .      .  ,  .  not  he 

damages  to  an  equal  amount .  whefo  if 

1 1.  Wilson  v.  Millner.  E.  T.  1810.  N.  P.  2  Campb.  452.  woq,d  Ield 

JL.  having  recovered  judgment  against  a  trader,  and  taken  out  execution,  a  to  eircoit  v 

J4vy  was  made'  on  the  goods  of  the  trader;  but,  after  he  had  committed  an  act  of  aotion.f 

6f  Bankruptcy,  and  the  money  levied  was  paid  over  to  A.,  an  action  of  trover  {*■*  it  wi,l 

was  brought  by  (he  assignees  against  A.,  the  sheriff,  and  the  bailiff,  in  which  JjJ!** f™ 

damages  were' recovered,  and  these  damages,  with  the  costs,  were  paid  byiheriff>  u 

*  Though  if  a  banker  mistakenly  pay  a  bill  for  the  honour  of  a  customer,  whose  name,  is  recover 
forged,  and  discover  ihe  mistake,  and  give  notice  thereof  lo  the  holder,  in  time  to  enable  »oney  levt 
him  to  give  notice  of  non-payment  to  the  indorsers,  the  money  ia  recoverable  back  from  the  ed  alter  an 
holder;   see  3  B.  and  C.  428.  ■**  of  DM* 

t   Bat  it  will  lie  for  an  over-payment  of.  freight  if  occasioned  by  the  difference  between  roptey. 
tbe  wetarht  expressed  by  the  bill  or  lading  and  the  real  quantity;  see  Geralder  v.  Do  unison, 
Halt.  £46. 

VOL.  XII,  W 
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the  bailiff,     it  was  holden,  that  there  was  no  implied  promise  oft  the  part  it 

A.  to  indemnify  the  bailiff,  or  to  contribute  to  the  damages  and  coats  in  the 

Or,  at  the  action  of  trover;  but  that  the  bailiff  might,  in  an  action  for  money   had  tad 

instance  of  received,  recover  the  levy  money,  being  money  paid  under  a  mistake  to  A., 

•  9*™*     and  the  bailiff  being  answerable  for  it  to  the  assignees. 

Mwfer  ,2«  JoNES  v-  Rtde-  E-  T*  ,814"  C  •*'  5  T»«nl-  488« 

a  forced  A  person  who  discounted  a  forged  navy  bill  for  another,  who  passed  k  te 

bill,  with    him  without  knowledge  of  the  fbrgery,  brought  an  action  to  recover  bark  the 

ont  knowl  money  as  had  and  received  to  his  use,  on  failure  of  the  consideration.    The 

edge  of  the  Court  heJd  it  sustainable. 

fc,»er^  (k)   mere  paid  under  oppression. 

Money  paid.  *•  Hodgson  v.  Williams.  H.  T.  1806.  N.  P.  6  Eep.  S9. 

under  a  The  father  of  a  bastard  child,  upon  whom  an  order  of  filiation  had  been 

threat  of  aa  made,  paid  several  sums  on  that  account  to  the  parish,  and  during  all  that  time 

action  and  for  wnjCD  he  paid,  the  child  was  in  the  Foundling  Hospital,  and  the  parish  pat 

d"  lee  t0  *°  no  cxPence'  This  was  an  ttc*'011  to  recover  it  back, 
ft^^iich  Sir  J.  Mansfield,  C.  J.  A  man  cannot  be  said  to  pay  money  voluntarily, 
if  known,  who  pays  it  under  the  influence  of  a  threat;  but,  putting  that  oat  of  the  que**' 
would  have  tion,  must  not  a  man,  who  is  said  to  pay  money  voluntarily,  have  a  full  know* 
furnished  a  ledge  of  all  the  circumstances  under  which  the  demand  is  mtfde?  If  crrcm** 
defence,  stances  are  concealed,  which,  if  disclosed,  would  alter  the  case,  and  those/ 
cowered*'  circumstances  are  only  within  the  knowledge  of  him  to  whom  the  mow/  is* 
Back  Pa,d>  the  payment  so  made  is  not  fairly  made,  but  by  mistake;  and  mistake  is 

I  682  ]  Aground  of  assumpsit.  Here  the  fact  that  the  provision  made  for  this  ekiJd 
R  May,  was  "by  the  found  fang  Hospital,  and  that  the  pariah  were  put  to  no  expence,' 
therefore*  were  concealed  from  the  father.  Then  upon  what  principle  cut  the  men*/ 
be»ainuiob6Vithheld?— Verdict  for  the  plaintiff. 

alSlTof  2*  Parsons  v.  Blandt.  E.  T.  I MO.  E*:  Wight*: *2.:- 

toll*  exact  A  turnpike-keeper  levied  an  extra  toll,  and  tfpon  adjudication  by  two  a*)!*-'' 
ing  more*  t rates  (under  the  Bath  act),  it  is  determined  that  the  tolf  was  not  due.  -  ,  t 
than  pays  The  Court  held,  the  money  may  be  recovered,  by  an  action  for  morie/  nwaV 
hi*  by        and  received. 

""*  (0   Where  paid  for  stock. 

Money  had  Nightingale  v.  Devisne.  E.  T.  1764.  K.  B.  2  Blac.  684;  S.  C.  5  Burr  J 
and  receiv  2587. 

ed  will  not  The  declaration  contained  three  counts:  1st.  For  2,000/.  lent  and  advanc- 
lfie  for  ed:  2d.  For  2,000/.  had  and  received  for  the  plaintiff's  use;  3d.  For  2,0001. 
upckr  paid  and  laid  out  for  (he  defendant's  use. — It  was  proved  to  be  stock  and  not 
money.  The  Cottrt'  thought  this  declaration-was  not  properly  framed,  because 
stock  cannot  be  considered  as  money;  that  a  special  declaration  might  be 
framed  so  as  to  meet  this  case,  but  in  what  manner  they  could  give  no  direc- 
tions; but  that,  as  the  present  declaration  was  framed,  they  must  have  judg- 
ment for  defendant. 

(in)   To  try  a  warranty  t 
Power  v.  Wells.  E.  T.  1778.  It.  B.  13  Cowp.  818. 
■  t^heva     An  action  for  money  had  and  received  for  21/.,  paid  by  the  plaintiff  on  the 
Hdity  ef  a  exchange  of  a  mare  of  his  for  a  horse  of  the  defendant's,  which  the  defendant 
warranty     warranted  to  be  sound,  but  which  was  clearly  proved  to  be  unsound.     At  tta 
cannot  be  time,  immediately  upon  discovering  that  the  horse  was  unsound,  the  plaintiff 
tried  in  thia8eilt  lt  btick9  together  with  a  letter,  by  a  person,  who  put  (hb  letter  and  haher 
ioD.m       *  *?totne  defendant's  yard,  but  he  refused  to  take  them:  the  person  at  the  name 
time  demanded  the  21/.  and  the  plaintiff's  mare  given  in  exchange;  bet  the 
defendant  said  he  had  sold  her;  that  he  would  have  nothing  to    do  with  the 
person  sent  by  the  plaintiff,  and  turned  him  out  of  the  yard,  upon  which  the 
plaintiff  brought  both  the  above  actions.    The  Court  were  of  opinion,  that 

•  And  even  against  a  bill-broker  who  did  not  know  of  the  forgery,  and  who  had  not  in- 
dorsed the  bill,  and  oven  paid  the  money  over;  1  R,  a  M.  49. 

t  So  it  may  be  maintained  by  a  publivan,  for  fee  paid  not  legally  claimable  for  a  KceacO 
Mayor  v.  Palmer,  2  B.  and  C.  729.  " 
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the  action  was  misconceive,  the  action  also  being  for  money  had  and  receiv- 
ed, waica  was  ao  improper  action  to  try  the  warranty. 

II.  RELATIVE  TO  THE  DECLARATION.  r  681  1 

Lonqchamf  v.  Ksrrt.  E.  T.  1779.  K.  B.  Doug.  137. 
In  an  actioo  for  money  had  and  received.     Lord  Mansaeld.     It  is  certain  The  deoU 
that,  where  a  demand  is  for  a  specific  thing,  an  action  cannot  be  maintained  ration  ■•* 
in  the  general  form.     Great  benefits  arise  from  a  liberal  extension  of  the  not  *"*» 
action  for  money  had  and  received,  because  the  charge  and  defence  in  fhtsgen 
kind  ef  action  are  both  governed  by  true  equity  and  conscience  of  the  case, 
but  must  not  be  carried  beyond  its  proper  limits.     The  plaintiff  must  never  be 
permuted  to  turn  the  generality  of  the  account  into  a  surprise  upon  the  de- 
fendant, by  deserting  the  ground  which  the  defendant  was  led  to  think  the  only 
matter  to  be  tried,  and  resorting  to  another,  of  which  he  could  not  have  the 
Mast  suspicion.     In  fact,  the  declaration  must  not  be  too  genera),  so  as  to 
jnafead.  °  ' 


III.  RELATIVE  TO  THE  EVIDENCE^ 


IV.  RELATIVE  TO  THE  DAMAGES. 
Dal*  v.  Sollet.  M.  T.  1767.  K.  B.  4  Burr.  2133,  Th%  a 

Ts>  an  action  for  money  had  and  received.     The  plaintiff  objected  at  the  mount » 
trial  that  the  defendant  could  not  give  evidence  of  labour  and  service,  but  covarable 
oagjat  to  have  pleaded  it  by  way  of  a  set-off,  or  at  least  have  given  notice  of* th*  •■» 
jtmm  m  set-off.    A  verdict  was  found  for  the  plaintiff.  2cUulfr 

Lord  Mansfield.  This  is  an  action  for  money  had  and  received  to  the  deda'tin* 
fUinaiiTs  use.  The  plaintiff  can  recover  no  more  than  he  is  in  conscience  all  ji»t  at 
jaad  equity  entitled,  and  which  can  be  no  more  than  what  remains  after  deduct-  lowance, 
fog  aril  just  allowances,  which  the  defendant  has  a  right  to  retain  out  of  the  which  th* 
jrary  sum  demanded.  This  is  not  in  the  nature  of  a  cross  demand  or  mutual  ?e J nda?V 
debt;  it  is  a  charge  which  makes  the  sum  of  money  received  for  the  plaintiff's  jo*  retain 
use  so  much  less.  00t  of  ^ 

■  — *■ amount  do 

JKOIieS  Hint,  ftttfOtt  Cot.     See  tits.  Gaming;  Insurance:  Interest;******} 
JJmr*r  B  '  Action  for 

1.  Njgiitmgalk  v,  Dbviske.  E.  T.  1777.  K.  B.  5 Burr. 2589.  b  wltaina1 

Per  Cur.      This  action  for  money  lent  will  only  lie  for  the  money  itself.        ble  formon 
%  Majlbot  v.  Lister.  E.  T.  1762.  G.  P.  2  Wils.  141.  Poorhka  v.  Smith,  ay  only; 
2  Bla.  784.  Harris  v.  Hdntbach.  T.  T.  1757.  K.  B.  1  Burr.  373.  \  684  1 

It  was  moved  in  arrest  of  judgment,  that  one  of  the  counts,  with  declaration  Aad  not ' 
was  bad:  it  runs  thus:  whereas,  J.  L.,  such  a  day  ami  year,  at  such  a  place,  w^re  *ho 
'was  indebted  to  T.  M.  in  20/.,  for  the  like  sum  before  that  time  lent  and  ad-^^^Jj, 
vaoced  by  the  said  T.  to  J.  O.,  at  the  special  instance  and  request  of  the  said  JJmjt  there 
J.  L*.9  and  being  so  indebted,  he,  the  said  J.   L.,  in  consideration  thereof,  fore  moo 
afterwards,  to  wit,  at  such  a  time  and  place,  to  wit,  promised  to  pay  to  the  ey  advan 
plaintiff  the  said  20/.  when  requested.     Per  Cur.     The  word  "lent,"  is  &B£f}oa 
technical  term;  and  no  man  can  be  indebted  to  another  for  money  lent,  UQle"™ "j^Sl 
it  be  actually  lent  to  that  person  himself.     But  this  count  alleges  that  the  de-  femum'f 
fondant  is  indebted  to  the  plaintiff  for  money  lent  to  a  stranger,  J.  D.     Now,  request  can 
J.  D.  is  certainly  indebted  to  the  plaintiff,  because  the  money  was  lent  to  J.  not  bo  ro 

IX,  and  the  law  raises  the  promise,  which  is  not  necessary  to  be  proved;  there- •©▼•rod i  as 

money  lost 
»  The  form  usually  is,  that  the  defendant  was  indebted  in  a  certain  sum  for  money  bad  to  that 
-jued  rweoivod  by  toe  defendant,  to  and  for  the  use  of  the  plaintiff.  thir^  nor 

f  It  should  be  proved  that  the  defendant  himself  or  his  agent  actually  received  money  for  ^n. 
jf»e  uoo  of  the  plaintiff!  It  must  in  general  appear  that  the  defendant  has'received  money  or 
«aoti»  and  not  merely  money's  worth;  and,  therefore,  an  action  for  money  had  and  received 
will  not  lie  to  recover  stock;  see  5  Burr.  2589.  It  is  also  neoessary,  in  general,  that  the 
fYiottftOgr  should  have  boon  originally  received  by  the  defendant  for  the  use  of  the  plaintiff 
*4hA*  tfr«*e  sro  instances  in  which  this  shall  bo  presumed,  or  shall  by  regarded  as  the  effect  of 
jjie  grraQjgemsnt  between  the  parties. 
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tore,  if  J.  D.  is  indebted  to  the  plaintiff*  for  this  sum  lent  to  him,  the  defendant" 
cannot  be  also  indebted  to  him  for  it,  because  there  cannot  be  a  doable  debt 
upon  a  single  loan.  This  is  a  special  undertaking  or  promise  to  pay  a  sum 
of  money  lent  by  the  plaintiff  to  a  stranger,  which  the  law  does  not  raise; 
and,  therefore,  such  special  promise  is  traversable,  and  must  be  proved;  but 
upon  an  indehiiolut  assumpsit,  for  money  lent  to  the  defendant,  the  law  raie 
the  promise,  which  is  not  traversable,  and  need  not  be  proved. 
3.  Stephenson  v.  Hardy.  H.  T.  1773.  C.  P.  3  Wils.  388;  «  Blac.  87*. 


specu 
quest;  and  being  so  indebted,  he  promised  payment.     Issue  being  joined, 
upon  non  assumpsit,  it  was  proved  at  the  trial,  that  the  defendant  being  about 
to  set  out  upon  a  voyage  to  Ireland,  deti  *ed  the  plaintiffto  lend  hie  (defendant's) 
wif  *  money,  if  she  should  have  occasion  for  it,  in  his  absence:  the  plaintiff 
accordingly  did  lend  her  a  certain  sum,  for  which  this  action  was  brought. 

Per  Cur.  If  goods  are  delivered  to  the  wife  at  the  instance  and  request 
jof  the  husband,  he  is  bound  by  a  contract  expressed.  If  a  husband  turns  hi* 
wife  out  of  doors  unjustly,  and  she  buys  necessaries  of  life,  he  is  bound  to. 
pay  for  the  same  by  an  implied  promise.  We  think,  in  this  case,  the  word 
"  lent,"  is  the  same  as  the  word  "  advanced."  We  think  that  a  loan  to  the 
wife  at  the  request  of  the  husband  is  the  same  in  law  as  if  the  loan  had  been 
to  the  husband  himself.  Judgment  for  plaintiff. 
1  685  ]  4.     Bull  v.  Sibbs.  M.  T.  1799.  K.  B.  8  T.  R.  328. 

Or  the  acta  p^.  £wr  Where  goods  sold  are,  by  order  of  the  vendee,  delivered  to  a 
tiTen  toths^ifd  person,  an  action  may  be  maintained  on  the  common  count,  as  for  goods 
defendant  a°M  and  delivered  to  the  \  endee  himself,  though  in  practice  it  is  generally 
and  potto  stated  that  the  goods  were  delivered  to  such  third  party  at  the  request  of  the 
ihe  third  vendee* 
psraon.       5%     South  Sea  Company  v.  Duncomb.  M.  T.  1731 .  K.  B.  Sfra. 91f.  Law* 

deV  of  mon  T0N  v"  Newland-  E-  T.  1817.  N.  P,2.  Stark.  73. 

•j  who  has  Action  for  money  lent.  It  appeared  that  8000/.  were  advanced  to  the  de- 
receired  a  fendant  by  the  plaintiffs  in  the  year  1720,  upon  a  pawn  of  20001.  stock,  and 
sscarity  the  defendant  not  repaying  it,  the  question  to  be  tried  was,  whether  the  platn- 
may  re  coy  tins  could  proceed  against  the  defendant,  or  must  stand  to  the  nmedy  against 
tToiTror  mo  lh.e  8tock«  The  Court  said,  where  money  is  generally  lent  upon  a  pledge,  it 
ney  lent,  w'^  not  4eRr've  tne  lender  of  bis  remedy  against  the  person;  and  that  to  die- 
holding  at  charge  the  person  of  the  borrowing,  there  must  be  a  special  agreement  to, 
the  same     stand  to  the  pledge  only. 

time  the  se  6.     Cannan  v.  Bryce.  M.  T.  1819.  K.K.3B.&A.  179, 

^jF**9.  This  was  an  action,  by  the  assignees  of  a  bankrupt,  to  recover  money  lent, 

for  money  a,ld  aPPlied  bv. lhe  borrower  for  the  express  purpose  of  settling  losses  on  ille- 
leni  eapnot  gal  stock-jobbing  transactions,  to  which  the  defendant,  the  leader,  was  do  par- 
be  sustain    ty.     Per  Cur.     On  the  part  of  thd  plaintiffs  it  was  contended,  that  this  Joan 
ed  where  it  being  made  for  the  purpose  of  enabling  Amos,  the  bankrupt,  to  pay  or  com- 
ha*  been     pound  differences  upon  illegal  stock-jobbing  transactions,  was  in  itself  illegal, 
da  aa  ills    an^  consequently,  that  all  securities  given  for  repayment  of  the  loan  were 
gal  traosae  T0^'  aru*  tne  plaintiffs,  therefore,  entitled  to  recover  the  same  from  the  de- 
lion;  fendant  after  the  act  of  bankruptcy  of  Amo«.     On  the  part  of  the  defendant, 
it  was  contended,  that  as  he  was  not  a  party  to  the  illegal  transaction,  the  loam 
was  not  illegal,  and  the  securities,  therefore,  available  in  law.    Bat,  we  think, 
as  the  defendant  acted  unlawfully  in  lending  money  to  the  bankrupt  for  the 
purpose  of  settling  an  illegal  transaction,  and  he  could  not  have  sued  him  for 
recovery  of  payment.     The  assignees  are  entitled  to  recover.  * 
And  a  m                    7.     Webb  v.  Brooke.  T.  T.  1810.  C.  P.  3  Taunt.  6. 
being  gives     The  defendant  and  plaintiff  being  taken  prisoners  in  Portugal,  jointly  aoli-> 
MOklZIl   rito&.w*  obtained  the  liberation  of  themselves,  and  the  ransom  of  the  defend* 
ninereoce.  ani,fi  ^  COntrary  to  45  Geo.  3  c.  72,  to  effect  which,  the  plaintiff  lent 
ney  to  Jtje  defendant,  who  afterwards  gave  him  a  bill  for  the  amount. 
Held  l.M;  the  plaintiff  could  not  recover  on  the  bill. 
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8.    Garritt  -r.  Handliy.  M.  T.  I8S4,  K.  B.  3  B.  4r  C.  462.  [  686  ] 

**  Assumpsit,    in  consideration  that  plaintiff  would  adrance  money  to  A.  B.,  !■  *»  »« 
the  defendant  promiaes  tbat  provision  should  be  made  for  repaying  the  plain-  J^JjJ'i^ 
tiff.     At  the  trial*  appeared,  that  the  defendant  bad  given  to  the  plaintiff  the by  M;era| 
guarantee,  and  that  the  latter  wan  a  partner  with  two  other  persona  in  a  bank-  partners  it 
ing-bonse,  and  that  the  firm  had  advanced  the  money,  and  ebarged  A  B.  in  ao  should  be 
count  with  the  same.     The  Court  held,  that  the  averment  in  the  declaration  joint.™!** 
that  the  plaintiff  had  advanced  the  money  was  not  supported  by  the  proof  J^JJ™  * 
there  being  no  evidence  to  show  that  the  money  had  been  advanced  to  the  |,f  one  on, 
plaintiff  by  the  firm,  and  not  by  him  to  \  B.  ly,* 

lHottes  part,  action  (or. 

I  WHEN  MAINTAINABLE,  p.  686. 
«.  OF  THE  ACTUAL  PAYMENT,  p.  687. 

III. DEFENDANT'S  REQUEST,  p.  687. 

IV.  OF  CONTRIBUTION,  p.  688. 
V.  OF  SURETIES,  p.  691. 
VI.  WHERE  THE  DEMAND  WAS  ILLEGAL,  p.  691. 

■ An  aetiea 

I.  WHEN  MAINTAINABLE.!  for  money 

1.    Crofts  v.  Trittow.  T.  T.  1818.  D.  P.  2  Moore,  411.  paid  doem 

It  was  resolved,  that  an  action  for  money  paid  did  not  lie  where  there  is  a  J^e|£ 
covenant  to  indemnify,  but  the  party  must  proceed  on  the  deed.     See  ante,  tit.  tDere  -m  a 
Assumpsit.  covenant  te 

*.     Exall  v.  Partridge.  T.  T.  1799.  K.  B.  8  T.  R.  308.  indemnity; 

A.,  B.,  and  C,  were  lessees  of  certain  premises  by  deed  from  D.,  to  whom tD*  ?uiT 
they  covenanted  to  pay  the  rent,  and  B.  and  C.  assigned  their  interest  to  A.  m*9l  pV°lB« 
Subsequent  to  which  assignment,  and  with  full  knowledge  whereof,  the  plain-  d^f.0" 
tin?  put  his  goods  on  the  premises,  under  the  care  of  A. ,  where  they  were  ta-   i   537  1 
ken  as  a  distress  by  D.  for  rent  arrear;  and  the  plaintiff,  in  order  to  redeem  Bnt  it  lies 
his  goods,  was  obliged  to  pay  tbe  rent  due,  taking,  at  the  time,  a  receipt  from  to  recover 
D.'s  attorney  as  for  so  much  received  on  account  of  A.,  B.,  and  Q.     It  was  money  pa'al 
holden  tbat  the  plaintiff*  might  maintain  an  action  for  money  paid  against  A.,  jj7  on*  mfc 
B.,  and  C,  on  the  ground  that  the  three  defendants  were  liable  to  the  ^"^u-ms  »" 
lord,  lor  the  rent  in  the  first  instance;  and  as,  by  the  payment  made  by  the8aWJt  9l^ 
plaintiff,  all  the  three  were  released  from  the  demand  of  the  rent,   and  such  en  who 
payment  was  not  a  voluntary,  but  a  compulsory  payment  because  the  plaintiff  were  liable 
could  not  have  relieved  himself  from  the  distress.     Under  these  circumstances  *•*  *■** 
the  law  would  imply  a  promise  by  the  three  defendants  to  re-pay  the  plaintiff. r#nU 

II.    OF  THE  ACTUAL  PAYMENT. 
1.    Maxwlel  v.  Jameson.  M.  T.  1818.  K.  B.  2  B.  e)  A.  51. 
One  of  the  makers  of  a  joint  and  several  promissory  note,  after  the  same  The  money 
bad  become  due,  gave  his  bond  to  the  holder  for  the  amount.     Before  the  »att  have 
commencement  of  tbe  action  for  money  paid  no  money  had  been  actually  paid  {>Mfk  .*?"*!. 
on  the  bond.    The  Court  held,  that  until  he  had  paid  money  upon  the  bond  he  JjJJjJ  Ja 
could  not  maintain  an  action  for  money  paid,  in  order  to  recover  contribution  JA1^* 
against  any  of  the  other  makers  of  the  original  note.  being  aafi 

^  *  It  hea  been  decided  tbat  n  declaration  by  the  asaignee  ef  a  bankrupt  for  money  lent  by  cient; 
bias  in  that  character,  ta  good,  it  leaat  after  verdict.     And  it  aeema  that  executors  may,  un- 
der circumstances,  legally  lead  money,  part  of  the  assets  io  their  hands,  and  aue  aa  such  for 
the  recovery  of  the  same,  set  also  tits,  Bankrupt;  Executor  and  Administrator. 

f  Where  e  person  has  laid  out  hia  own  money  for  the  use  of  another,  either  with  tlio  ex- 


B.  appropriate  the  goods,  and  the  carrier,  on  demand,  without  action,  pays  C.  their  value, 
tbe  carrier  may  recover  it  against  B.  as  money  paid  to  hiB  use;  see  4  Taunt.  189.  But 
where  good*  earn*  to  a  whivfinger,  consigned  to  A.,  and  a  believing  them  to  be  meant  for 
fcuMelf,  earned  them  from  U>*  wharf,  and  uaed  them  before  he  discovered  the  mistake. 
Lord  Ellenboroogb  held,  that  the  wharfinger,  after  paving  A-  tbe  valoe  of  tbe  goods,  coulc} 
met  aeaiataia  an  action  for  .money  paid  to  recover  the  amount  aft  %  Wu>.  309. 
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2.    Moore  v.  Ptrkb.  E.  T.  1809.  K.  B.  1 1  East,  25. 
And  by  the     A.  let  her  beute  to  B.,  which  B.  underlet  toC,  and  A.  distrained  and  thai 
PJ2"1**     goods  of  C.for  rent  due  from  B.,  which  good*  were  afterwards  sold  by  virtue  ef 

tSt  monsT.  "*•  8talut6  °f  2  ^*  and  M-  ****'  2  c-  5  »•  2,  *nd  the  money  arising  from  the 
7"  sale  paid  over  by  the  auctioneer  to  A.  It  was  holden,  that  C.  could  not  r^fii"**"* 
an  action  against  B.  for  money  paid  to  his  use,  because  the  money  in  ques- 
tion never  was  the  money  of  C.,  but  the  money  of  the  landlord;  for  the  mo- 
ment the  goods  were  converted  this  became  an  executed  satisfaction  to  the 
landlord  for  the  rent  arrear,  and  C,  the  tenant,  was  only  interested  in  the  sur- 
plus proceeds  of  anj  of  the  goods. 

III.  OF  THE  DEFENDANTS  REQUEST, 

1 .     Stokes  v.  Lewis.  M.  T.  1785.  K.  B.  1  T.  R.  90. 

TV>  npport     ln  an  action  for  money  paid,  laid  out,  and  expended  by  the  plaintiffs  to  the 

this  action  Ufe  of  the  defendants,  it  appeared  that  bj  stat.  22  &.  23  Car.  2  c.  II,  the  pa- 

Jy  thTde   «»hc»  of  St.  Vedast,  and  Michael-le-Queen  were  united,  and  that  sines  that 

feodaat  to  time  one  set  of  officers  had  served  for  the  two  parishes,  the  election  of  whom 

nay.  either  had  always  been  made  at  a  joint  vestry;  that  only  nine  vacancies  in  the  ofi*m> 

•zpress  or  of  sexton  had  happened  since,  all  which  had  been  filled  up  agreeable  to  thin 

'^rtbo'     CUftom-     Th*'  in  lhe  J€9T  ,759  tne  sexton's  salary  wes  fixed  at 201.  per  an- 

•hows.*      num>  WD>CD  was  agreed  to  be  paid  equally  by  both  parishes.     That  the  over- 

|  ^88  ]  seers  of  St.  Vedast  bad  paid  the  sexton  who  was  last  chosen  the  whole  snaa, 

to  recover  a  moiety  of  which  this  action  was  brought.     The  defence  set  an 

•    was,  that  the  last  election  Of  a  sexton  was  not  a  joint  one,  and  that  the  parish 

of  St.  Michael  claimed  a  right  to  choosing  a  separate  sexton  for  themselves, 

Henpe  it     °*  wo»ch  they  had  given  notice  to  the  other  parish. 

fifMf  be  is)      Lord  Mansfield,  G.  J.  This  action  must  he  grounded  either  on  an  express; 
(plied  where  or  implied  consent;  but  here  is  neither. 

a  tosbaad  %  Jenkins  v.  Tucker.  M.  T.  1788.  C.  P.  1  H.  BL  90. 

•*!?l   ro*       A  husband  went  abroad  and  left  his  wife,  who  died  in  his  absence.    The 

'his  wife  doi  Pontiff  voluntarily  paid  the  expences  of  her  funeral,  suitable  to  the  rank  and 

litote.         fortune  of  her  husband,  though  without  the  knowledge  of  the  husband.    In 

an  action  Tor  money  paid,  the  Court  held  that  he  might  recover  from  him  the 

3$f  several    money  so  la  id  out,  under  such  circumstances, 
^persons  bo 

<%?\ST  IV.  OF  CONTRIBUTION. 

ew  pays  *  •     Cowbll  v  .  En wabds.  T.  T.  1 800.  C.  P.  S  B.  k  P.  26S. 

to  whole,      J.  C,  the  plaintiff's  intestate,  having  entered  into  a  joint  and  several  bond 
i  nay  to  jvilh  seven  other  persons,  two  of  whom  w^re  principals,  and  the  Eve  others  (an 
.cpntribu .    we|l  as  himself)  sureties,  was,  together  with  his  corsecorities,  called  upon  by 

Jim  co  mm      *  ^8  woere  defendant  agreed  to  transfer  stock  on  t  certain  day  to  the  plaintiff,  but  omit* 
ll      °"*w*  t*d  to  to  do,  upon  which  the  latter  bought  the  stock  at  a  loss;  it  wm  held  that  an  action  for 
*•  money  paid,  was  not  maintainuble,  although  the  defendant  subsequently  offered  to  pay  the 

money 
The  ou 

competed  to  make  a  payment 

omission  to  discharge  it,  the  law  gives  the  notion  for  money  paid,  so  where  paid,  m 
quence  of  the  plaintiff's  goods  being  distrained  for  rent;  see  8  T.  R.  308;  4  T.  at.  518, 
513,  514;  3  Campb.  168.  And  it  appears  to  be  unnecessary  for  the  plaintiff,  in  such  case, 
to  resist  the  distress  if  valid,  in  order  to  entitle  him  to  reimbursement  from  the  tenant;  see 
5  Taunt.  615;  4  Id.  189;  1  R.  and  M.  1 16.  In  like  manner  it  was  holden,  that  a  broker, 
1  T.  R.  10,  (who  had  contracted  with  third  persons  for  the  sale  of  stock  at  a  future  day, 
by  the  authority  of  his  principal,  hot  without  disclosing  the  name  of  hie  principal,  who  af- 
terwards, in  consequence  of  the  rise  of  the  stock,  refused  to  make  good  hie  bargain), 
could  not  by  paying:  the  difference  to  the  persons  to  whom  this  stock  had  been  sold,  mam- 
tain  an  action  acaiast  his  principal  for  the  amount  If  an  auctioneer  is  employed  to  sal 
an  estate  by  auction,  see  6  East,  392;  and  he  undertakes  to  conduct  the  auctions*  as  as 
avoid  incurring  the  duty  if  the  estate  is  not  sold,  hut  through  mistake  transacts  the)  btenmss 
so  that  the  duty  attaches,  which  he  is  obliged  to  par,  the  law  will  not  raise  an  implied 
promise  on  the  part  of  the  employer  to  reimburse  die  auctioneer  the  money  paid  for  the 
duty,  watch  tats  been  thus  incurred  through  his  own  blunder.  An  officer  guilty  of  a  «-■■■*• 
of  doty  cannot  recover  money  which  be  has  pan)  in  consequence,  of  it,  though  far  the 
an  ef  its  defendant;  see  8  East.  17L 


ey  paid,  was  not  maintainuble,  although  the  defendant  sub&eqiientry  onerea  to  pay  tee 
ey  without  costs,  there  having  boen  no  authority  to  the  defendant  to  buy  the  stock. 
authority  may,  however,  in  some  cases,  be  implied,  as  thus;  where  the  plamtisT  is 
petted  to  make  a  payment  of  the  defendant's  debt,  in  consequence  of  his  negleot  or 
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ttie  obligees  io  pay  the  sum  engaged  for.  The  defendant  and  two  of  the 
other  sureties  paid  each  a  part  of  that  sum,  but  the  present  plaintiff's  intes- 
tate paid  the  residue.  Upon  this  the  plaintiff,  considering  the  defendant  and  [  68*  ] 
one  of  the  two  sureties,  who  had  already  contributed,  as  the  only  solvent  sure- 
ties, called  upon  them  to  pay  their  proportion,  and  now  brought  this  action 
to  recover  from  the  defendant  such  a  sum  of  money  as,  when  added  to  what 
had  been  already  paid  by  him,  would  make  up  one-third  of  the  whole  sum 
paid  to  the  obligees,  deducting  only  what  had  been  contributed  by  the  fourth 
surety,  now  called  upon  at  this  time. 

Tho  Court  observed,  that  it  might  how,  perhaps,  be  found  too  late  to  hold 
that  this  actioh  could  not  be  maintained  at  law,  though  neither  the  insolvency 
of  the  principals,  or  of  any  of  the  co-sureties  was  proved;  but  that,  at  all 
events,  the  plaintiff's  could  not  be  entitled  to  recover  at  law  more  than  one- 
sixth  of  the  whole  sum  paid.  Blt  a  •■!» 
2.    Turner  v.  1)ivies.  1\  T.  H95.  N.  P.  2  Esp.  478.  lT  "*•  *• 

The  defendant',  at  the  instance  of  the  plaintiff,  became  a  joint  security  for  2JJJJr  (*n 
a  third  person,  and  the  plaintiff"  was  forced  to  pay  all  the  money.  He  called  joj*  bin, 
6h  the  defendant  for  contribution  of  a  moiety.  sod  pay* 

Lord  Kenyon.     I  have  no  doubt  that  where  two  parties  become  joint  sure-  *»os  whole 
ties  for  a  third  person,  if  one  is  called  upon  and  forced  to  pay  the  whole  of  the  mw**J  «•■ 
money,  he  has  a  right  to  call  on  his  co-security  fcr  contribution;  but  where  ^JriJjJ* 
o^ne  has  been  induced  sO  to  become  surety  at  the  instance  of  the  other,  though  t\ca  frora 
he  hereby  renders  himself  liable  to  the  person  to  whom  the  security  is  given,  hia  co-ssrer 
there  is'  no  pretence  for  saying  that  he  shall  be  liable  to  be  called  upon  by  the  tjr. 
person  at  whose  request  he  entered  into  the  security.  °°  on«  0& 

3.      tylERRYWEATHER  v.  Nixax.  E.  T.  1799.  K.  B.  8  T.  R.  186.  wroT  «V 

S.  brought  an  action  on  the  case  against  the  present  plaintiff  and  defend-  e„OIJJ|,00 
ant,  for  an  injury  done  by  them  to  his  reversionary  estate  in  a  mill,  in  which  pa/g  the 
was  included  acoant  in  trover,  for  the  machinery  belonging  to  the  mill;  and  whole  danr 
having  recovered  840/.,  he  levied  the  whole  on  the  present  plaintiff,  who  (here-  •!•■•  e«e 
Upon  brought  this  action  against  the  defendant  for  a  contribution  of  a  moiety,  n#t  '**>"*' 
as  for  so  mucti'money  paid  to  his  use. — Plaintiff  was  nonsuited.     On  motion Sw'alilsK 
to  set  aside,  Lord  Kenyon,  C.  J.  said:  There  could  be  no  doubt  but  that  the  if  it  had 
nonsuit  was  proper;  that  he  had  never  before  heard  of  such  an  action  having  been  in  •a1 
been  brought  where  the  former  recovery  was  for  a  tort;  that  the  distinction  action  tx 
was  clear  between  this  case  and  that  of  a  joint  judgment  against  several  de- *MI'rte<'»4 
fend  ants  in  an  action  of  assumpsit;  and  that  this  decision  would  not  affect  ca- 
ses of  indemnity  where  one  man  employed  anothor  to  do  acts,  not  unlawful  in 
themselves,  for  the  purpose  of  asserting  a  right. — Rote  refused.  Aa  where 

4.     Buricbll  v.  Minot.  E.  T.  1820.  C.  P.  4  Moor*,  340.  one  of  as* 

The  plaintiff  and  defendant  entered  into  a  joint  and  written^  contract  with  •ral  J«»' 
the  owner  of  a  vessel  to  supply  her  with  colonial  produce  at  Jamaica  by  a  given  coalfie^ 
time.     The  contract  not  being  complied  with,  the  owner  made  a  demand  onjjj™^*^, 
the  plaintiff  alone,  who  agreed  to  refer  the  amount  of  the  damage  sustained  by   r  599  -1 
such  owner  to  an  arbitrator,  without  the  knowledge  or  consent  of  the  defend-to  refer  the* 
ant.     The  arbitrator  having  awarded  a  certain  siim  to  be  due  to  the  owner  amount  of 
the  plaintiff  paid  the  amount,  and  brought  an  action  for  the  money  against  the  damages  to- 
defendant  for  a  moiety.  arbitration,* 

Dallas,  C.  J.  What  are  the  facts?  The  plaintiff  and  defendant' entered  in- ^  w?thr 
to  a  joint  contract  with  a  third  |>erson,  to  supply  a  vessel  of  his  with  colonial  oat  ln€  ^^ 
produce  at  Jamaica,  so  that  she  might  be  despatched  with  the  same  for  Ihiseent'  of  the* 
country  on  a  given  day.     Iir  case,  therefore,  such  produce  were  not  supplied,  other,  tho 
or  put  on  board  as  stipulated,  fhe  owner  of  the  ship  had  a  claim  on  both  the  fe"?er,  on 
plaintiff  and  defendant.   The  contract  between  them  was  joint,  and  they  were  P*710*  llj° 
consequently  jointly  liable.     The  owner  of  the  vessel'  made  a  demand  on  the  eS™i«  einti 
plaintiff  alone,  as  one"  of  two  joint  contractors,  who,  in  consequence  of  such  tied  to  be 
demand,  declined  defending  an  action,  but  referred  the  amount  duo  to  the  reimbnraed 
owner  to  the  decision  of  an  arbitrator.     This  was  the  most  beneficial  course  fr#m  the 
fee  could  possibly  adopt,  both  for  himself  and  the  defendant,    JJnder  that  *****' 
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award  he  paid  the  whole  of  the  sum  slated  to  be  due  fo  (he  owner  iy  the  ay-* 
bitrator,  a  moiety  of  which  he  now  seeks  to  recover  from  the  defendant  bj  the 
present  action.     It  has  been  said,  that  this  being  an  action  for  money  paid,  it' 
is  not  maintainable  by  one  party  against  another  on  a  joint  contract;  but  the 
only  questions  are,  whether  there  has  been  a  breach  of  that  contract;  and 
whether  the  damages  found  by  the  arbitrator  were  commensurate  therewith. 
But  these  points  the  defendant  might  have  taken  at  the  trial,  and  he  might  al- 
so have  disputed  the  contract,  or  denied  his  liability.    But  a  breach  of  the 
contract  has  been  most  clearly  established;  and  as  to  what  proportion  the  de- 
list where  (bndant  was  liable  to  pay,  he  might  have  litigated  at  the  trial;  but  lie  then 
a  bailiff  mi  made  no  objection  of  this  nature.    Confining  myself  to  the  facta  of  this  case,. 
"ft  f  i    \  1  *bink  the  pl«intiflT  is  entitled  to  recover. 

raptcy™**  5'     W,LSOV  v-  Wiuo*.  E.  T.  1810.  N.  P.  2  Campb.  452 

the  aeeign  A.  haying  recovered  a  judgment  against  a  trader,  and  taken  out  execution* 
eet  recover  a  levy  was  made  on  the  goods  of  the  trader,  but  after  he  had  committed  an  ac 
the  afl?V"lt  of  bankruptcy,  and  the  money  levied  was  paid  over  to  A.  An  action  of  fro- 
th* bailiff  fer  w#la  afterwaraa  brought  by  the  assignees  against  A.,  the  sheriff  and  the 
fhaiadg""*  bailiff,  m  which  damages  were  recovered,  and  these  damages,  together  witn 
ment  credit lne  costs,  were  paid  by  the  bailiff.  It  was  holden  that  there  was  no  implied1 
ot  ooatib  promise  on  the  part  of  A,  to  indemnify  the  bailiff",  or  to  contribute  to  the  da- 
ute  m  to  mages  and  costs  in  the  action  of  trover,  but  that  the  bailiff  might,  m  an  action' 
co*1*;  *c'*  for  money  had  and  received,  recover  the  levy-money,  being  money  paid  un-- 

I  69.!  J  der  a  mistake  to  A.,  and  the  bailiff  being  answerable  for  it  to  the  assgneee 
There  u  an 

S£?*  V.  OF  SURETIES. 

that  tha  I.     Toussaint  T.  Martinnart.  M.  T.  1787.  K.  B.  2  T,  R.  104. 

principal  Ashurst,  J.  There  is  no  doubt  but  that  wherever  a  person  gives  a  security, 
wilt  indent  by  wav  0f  indemnity  for  another,  and  pays  the  money,  the  law  of  indemnity 
nify  the  raises  an  assumpsit.  But  where  he  will  not  rely  on  the  promise  whict  the  law 
**  *'  will  raise,  but  takes  a  bond  as  a  security,  there  he  has  chosen  his  own  reme** 
Therefor*  dy,  and  he  cannot  resort  to  an  action  of  assumpsit. 
money  paid  2.     Fisher  v.  Fallows.  M.  T.  1804.  N.  P.  5  Esp.  17*1*. 

flee  by  bail     The  plaintiff  became  bail  above  for  another,  in  an  action  for  money  paid, 
against  the      The  Court  held  that  he  was  entitled  to  recover  all  the  expences  fie  had  been 
principal;    Dut  (Q  ^  reason  0f  j^  aocj  might,  therefore,  recover  his  expenses  in  sending 
after  the  principal  to  take  him,  in  order  to  render  him;  but  not  expenses  ofay 
And  a  rare  suit  improperly,  defended  on  such  account. 

iy  may  pay  3>     Exall  v.  Partridge.  T.  T.  1799.  It  B.  8  T.  R.  310. 

rebate  him      Pcr  Lord  ^eny°n>  C.  J.  I  admit  that  where  one  person  is  surety  for  aiioUir- 
self,  with    er»  an<^  compellable  to  pay  the  whole  debt,  aod  he  is  called  upon  to  nay,  it  is 
ont  hie  pria  money  paid  to  the  use  of  tho  principal  debtor,  and  may  be  recovered  m  anac^ 
eipal'a  eon  tion  against  him  for  money  paid,  even  though  the  surety  did  not  pay  the  debt 
•ent.'t         by  the  desire  of  the  principal. 



Formalv,  VI.  WHERE  tftE  DEMAND  WAS  ILLEGAL. 

paying  inon  1.     Alc  in  brook  v.  Hall.  E.  T.  1766.  4.B2  Wile.  909" 

oa  aa  ilia        Action  upon  an  assumpsit  for  money  paid  by  the  plaintiff  for  the  defendant 

sal  tranaao  at  his  instance  and  request.     The  case  was  this,  viz:  the  defendant  havinc 

iuaLt*wa*  ^°*t  a  Bum  OI"  rooncyi  above  ten  pounds,  upon  a  bet  at  a  horse  race,  requested 

a  groeadof th*  Pla'nt'ff  l0  W  il  for  nira>  which  he  did'     Thc  <fefeD<lant  Objected,  thai  this 

action;       money  being  lost  at  gaming,  and  recoverable  back  again  by  Che  statute  0\An- 

•  So  where  there  are  three  nrstgneci  of  a  bankrupt**  e* tute,  who  had  acted  in  the  com- 
minion,  and  two  of  then*  pu:d  the  solicitor's  bill,  tee  S  B.  and  P.  235;  it  waa  holden  that 
the  two  could  not  maintain  a  joint  action  against  tha  third  fcr  contribution,  but  that  each 
ought  to  bring  a  reparole  action.  So,  where  three  had  entered  into  a  joint  bond  of  indeaa* 
nily  to  n  sheriff  for  llic  protection  t£  their  separato  interest*,  and  the  aherhThad  compelled 
tw'b  of  tl  *m  to  pay  tho  vVltold  pr.ih,  it  was  holdrti  that  they  could  not  maintain  a  joint  ac- 
tion again  si  the  third  for  contribution. 

t  But  to  support  this  oo. ion,  the  defendants  muat  bate  been  originally  liable  to  the  debv, 
er  nscnoy  paid  by  the  pintntifif  1  M' Cle!.-  26. 


IViONOPOLV.  4*1 

£6,  c.  16,  this  aeti6n  Would  not  He;  but  the  Court  held  this  was  not  a  case 
Within  the  statute,  for  there  is  not  the  word  contract,  as  in  the  statute  of1  ustf- 
ry;  Stra.  1249.  So  the  Court  here  held  that  this  was  not  a  case  within  the 
statute  9  Anne,  and  gave  judgment  for  the  plaintiff. 

2.     Clayton  v.  Dilly.  M.  T.  181 1 .  C.  P,  4  Taunt.  16&  [  692  ] 

.    Plaintiff,  by  the  defendant's  authority,  laid  iHegal  bets  in1  A.  B.'s  naine,  and,  ***  "*"  * 
losing,-  paid  them,  without  an  express  direction  so  to  do.  *?tfc2j-  • 

The  Court  held  he  could  not  recover  from  the  defendant  the  amount  of  the  ra  °     Ms> 
rtfoney  so  paid,  the  transaction  being  illegal. 

jfl&OUegt  jNBWeUt  Of  CfXtO  COUtt.     See  tit.  Payment  of  Money  into 
Oburt. 

JRfcoirstert 

;  JtlOtttll.     See  ante,  tits.  Bills  of  Exchange  and  Promissory  JVWei;  porfy 
fit.  Time. 

Jttbffstractuf  ie  iroftj 

DIOttOpOlB^     See  tits.  Engrossing]  Forestalling ;  and  Regrating;  [  695  ] 

*  Aod  although  it  has  been  determined  that  if  there  be  in  express  order  by  one  party  to' 
the  other,  in  such  case,  to  pay  the  money  for  him,  an  action  for  the  money  paid  is  maintain- 
able, see  3T.R,  418;  yet  it  may  now  be  considered  doubtful  whether  such  action  could 
be  sustained;  see  2  B.  and  P.  371;  7  T.  R.  630;  6  Id.  405.  461;  2  H.  Bl.  379;  3  Taunt* 
id;  4  Id.  167,  168;  3  B.  and  A.  179. 

f  A  monster  devoid  of  all  human  shapo  cannot  be  heir,  or  inherit,'  or  purchase  lands,  al- 
though btfrn  rflf  the  ordinary  raanneY;  but  if  the  party  be  only  deformed  .and  possesses  the 
form  of  man,  the  disability  does  not  arise;  Brae.  Lib.  l.c.6;  Fleta.  Lib.  1.  c.  5.  Hot 
will  an  offspring  of  this  kind  be  such  an  issue,  or  will  entitle  the  husband  to  be  tenant  by 
the  courtesy;  Co.  Lit.  296.  An  hermaphrodite  (which  is  also  called  androgymus)  may  be 
beir  either  as  male  or  female  according  to  the  kind  of  sex  most  apparent;  Co.  Lit.  35. 

$   This  is  a  medium  of  redress  for  the  subject  against  the  crown,  by  36  Edw.  3.  c  13. 
By  that  statute   it  is  provided  that,  if  there  be  any  man  that  maketh  claim  or  challenge  to 
the  lands  seised,  the  escbeater  do  send  the  inquest  into  Chancery,  within  the  month  after 
the  land  so  seised,  and  that  a  writ  be  delivered  to  him  to  certify  the  cause  of  his  seisin  into 
the  Chancery,  and  there  f|io  cause  shall  be  heard  without  delay,  to  traverse  the  office,   of 
otherwise  to  show  his  right,  and  from  thence  sent  before  the  king  to  make  a  final  discus- 
sion, without  attending  to  other  commandments,  and  in  ease  that  any  come  before  the/ 
Cbenseeller,  and  show  his  right,  he  shall  have  a  lease  of  the  lands,  &c.     The  monstrans  de 
droit,  which,  in  cases  where  it  lies,  supersedes  the  proceeding  by  petition,  may  be  brought 
either  Into  the  Petty  Bag  Office  in  Cnanpery,  or  in  the  Office  of  Pleas  in  the  Exchequer, 
except  m  particular  cases,  as  in  Lady  Broughton's  case,  Skin.  410;  where  the  monstrans 
do  droit  was  brought  in  B.  ft.,  because  the  record  of  tho  conviction  and  seisure  were: 
there;.   .  The  bill  of  manifestation  of  right,  or  monstrans  de  droit,  recites  the  inquisition 
found  for  the  King,  and  then  shows  the  right  of  the  party  which  it  offers  to  verify,  ana 
concludes  with  praying  judgment,  and  en  amoveas  manus  and  restitution  of  the  lands,  and 
the  tenements,  and  of  the  profits,  from  the  time  of  taking  the  inquistition.      At  common 
law,  the  subject  could  not  in  general  have  had  a  monstrans  de  droit,'  if  the  king  were  enti- 
tled by  double  matter  of  record,  that  is,by  two  distinct  records,  each  finding  matter  enti- 
tling the  king  to  lands;  as  for  instance,  in  the  case  of  an  office  finding  an  attaint,  and  that 
the  offender  was  seised  of  lands;  here  the  office  an  attainder  form  two  records.     But  even 
at  eWrrmoii  law  the  subject  had  his  monstrans  de  droit  in  such  case,  if  there  were  no  such 
attainder  in  point  of  law,  or  his  title  appeared  by  any  record.      And  by  the  statute  2  and  3  - 
Estw.  6.  e.  8.  s.  7.  it  is  enacted,  "  that  where  it  is  uutruly  found  by  office  or  inquisition: 
fljfnt  any  person  attainted  of  treason,  felony,  or  praemunire,  is  or  shall  be  seised  of  any 
lend*,  **  the  time  of  such  treason,  felony,  or  offence  committed  or  done,  or  any  time  after, 
wfiereanto  any  other  person  hath  any  just  title  or  interest  of  any  estate  of  freehold,  that 
then,  in  every  such  case,  every  person  grieved  thereby  shall  have  his  or  their  trarerse,  or 
mflofristrans  def  droit  to  the'  same,  without  being  driven  to  any  petition  of  right,  and  like  rem* 
eetf  and  restitution  upon  his  title  found  or  judged  for  him  therein,  as  hath  been  accustomed 
and  seised  in  other  cases  of  traverse,  although  the  king  be  in  snch  case  entitled  to  any 
sntch  bonds  by  double  matter  of  record. 

A   Mr.  .Godson,   in  bis  useful  Treatise  on  Parents  and  Copyright,  observes,  "the  natural 
•Ifftit  to  unlimited  freedom  in  trade  has,  at  different  times,  beon  invaded  both  by  the  sove- 


the*  necessaries  of  life,  and  vend  them  at  exorbitant  prices.     These  inn  ovations 
■triotiens  on  trade,  which  would  otherwise  be  free,  are  called  monopolies." 

VOL.  XII.  61 
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Hit  «xd«  f.  Mitchell  y.  Reynolds.  H.  T.  1712.  K.  B.  10  Mod*.  151. 

"f  *  If*'        **  WM  t**0!™^  that  the  exclusive  right  of  making  a  particular  thing  may  be 

a  particular  £ranted toa  particular  person  for  a  limited  time. 

thing  mar    be  granted  toa  particular  person  for  a  limited  time;* 

I.  Sandys  v.  East  India  Company.  H.  T.  1681.  K.  B,  T.  Rays*.  489. 
ft^tuetthe      The  Court  held  that  the  exclusive  right  oftradingtoa  particular,  place 

exelesive    wouw  be  a  monopoly, 
not  oTim 


JXsVr        lW0r»l  «Wf  fiatiOttt     See  ante,  tit.  Contract. 
fIm«*  jWOtt0KSe.     See  ante,  tits.  Covenant;  Deed. 

L694  1      I.  RELATIVE  TO  THE  SIGNIFICATION  AND  ORIGIN  OF* 

p.  695. 
II. 1 DIFFERENT  KINDS  OF  MORTGA- 
GES, p.  696.  _ 

ni.  — THINGS   WHICH   MAY,  OR  MAT 

NOT,  BE  THE  SUBJECT  OF. 

(A)  Advowsons,  church  livings,  &c  ,  p.  6971 

(B)  Bills  of  lading.     See  ante,  tit.  Lading,  Bill  oC 


(C)  Chattels,  personal,  p.  697. 

(9)  ' 


Copyholds,  p.  697. 

(E)  Equity  of  redemption,  p.  697. 

(F)  Freeholds,  p.  698. 

(G)  Goods  and  chattels.     See  Div.  VI. 
(H)  Leaseholds,  p.  698. 

(I)  Ships  and  freight.     See  post,  tit.  Ship  and  Shipping. 
(K)  Sroos.     See  post,  tit.  Stock. 

IV. PARTIES   WHO    MAY,    OR    MAT 

NOT,  MORTGAGE. 
1st.  In  general,  p.  699. 
Snp.  In  particular,  p.  699. 
(a)  By  executors,  p.  699.  (6)  By  joint  tenants,  p.  699.  (c)  By  tenants  is* 
tail.  p.  699.  (d)  By  trustees,  o.  700. 

V. -  MODE  OF  CREATING  MORTGAGES. 

(A)  By  deed  or  other  formal  conveyances,  p.  700. 

C.B)   — -   DEPOSIT  OF  TITLE  DEEDS,  D.    701. 

n.  — _- SEVERAL   RIGHTS    AND  INTERr- 

ESTS  OF   THE   MORTGAGOR   AND  MORTGAGEE^ 
AND  OF  FORMER'S  RIGHT  TO  REDEEM. 

1st.  Of  the  rights  and  interests  of  the  mortgagor. 

(A)  Or  his  equity  of  redemption,  p.:  702. 

(B)  Or  the  mortgagor's  other  rights  and  hvtorcbi*  is  the.  prop- 
erty mortgaged,  p.  703. 

*.  It  ia  dear  that,  at  common  law,  the  king  could  make  «  patents  to«ctmtinii»  fur  a  ma> 
•enable  timet  to  any  person  who,  at  his  own  charge,  or  by  his  own  industry,  had  introduced 
any  new  and  profitable  trade  into  the  realm,  or  any  engine  that  had  never  before- been  useeV 
tending  to  the  furtherance  of  a  trade,  by  virtuo  of  which  the  patentee  might  ueuflnc  the 
whole,  use  of  it  to  himself,  and  enjoy  all  the  benefits  accruing  from  it..  It  is  sejid  to>be  tee 
better  opinion,  that  the  king  may  also  grant  to  particular  persons  the  sole  nee  of  some  par- 
ticular employments  (as  ol  printing  tho  Holy  Scriptures,  and  law  books,  ate-)  in  the  exer- 
cise of  which  an  unrestrained  libtr)y  might  be  or  dangerous  conseqnoncee.  How  far  wis 
rule  is  correct,  to  what  extent  it  is  modified,  and  how  limited,  will  hereafter  be  shewn;  sen 
poet,  tit.  Patent. 

t  A  mere  moral  obligation  to  pay  a  debt  or  perform  a  doty,  is  a  sufficient  consideration 
for  an  express  promise,  although  (see  Hawkes  ▼.  Saunders,  abridged  ante,  voL  is.,  p.  ?5% 
Wa,Uon  v.  Turner,  Bull.  N.  P.  J  30;  Wenell  v.  Adnoy,  abridged  ante,  t*.  Blaster  and  Ser- 
vant, 5  p.  and  A  686;  ami  see  Ld.  R.>m.  38$  4  East,  699;  8  .Moore,  261;  2  K,  Bin. 
111.)  oojega ,  rcsponsftilitj rover  existed;  see  2  Biug.  437;  Ld.  Raym.  38$  film.  6*tfc  t 
T.  R,  648;  8  Esp.  481;  2  Stark.  175,  But  if  there  be  not  a  positive  and  unopeettesjnWn 
moral  obligation,  even  »n  express  promise  to  perform  things  which  the-  lew  dnTnot 


compulsory,  will  nut  afford  a  cause  of  action. in  tho  absence  of  an  adequate  ceosideraliosnv 
Peake,  Rep.  72;  1  Marsh.  ^62.  *  ^^ 


MORTGAGE.— DifftretU  kinds  */.  '  433 

fttft>.   Of  T«£  fftGHTS  AND  INTERESTS  OF  THE  MORTGAGEE.  [   CM  ] 

(A)  1.1  GENERAL,    p.  706. 

(B)  To  RECOVER  MORTGAGE  MONET  AND  INTEREST  BY  ACTION  OF    DEBT 
OR  COVENANT,  p.  707. 

VII.  RELATIVE  TO  THE  ASSIGNING  MORTGAGES,  p.  707. 

VIII. POSSESSION     OF    PROPERTY 

MORTGAGED  BY  EJECTMENT,  &c.  See  ante,  lit.  Igject- 
tnent;  as  to  whom  to  be  brought  by,  ftnfc,  vol.  viii.  p.   568;  as  to 
(he  evidence,  ante,  vol.  viii.  p.  628. 
IX. PAYMENT  OF  MORTGAGE  MON- 
EY AND    INTEREST,   AND   OF   THE   ORDER   1ST 
.     WHICH  MORTGAGES  ARE  TO  BE  PAID,  p.  708. 
3k- FORECLOSURE,  p.  709. 


*  . 


I.  RELATIVE  TO  THE   SIGNIFICATION  AND  ORIGIN  OF* 

*t.  RELATIVE  TO  THE   DIFFERENT  KINDS  OF  MORTGA-  L  «W  1 

GES..f 

*  The  word  mortgage  commonly  signifies  the -same  thing  ns  the  word  pawn,  that  is,  the 
tppropniatioo  of  Ihe  ttiioc  given  for  the  security  of  an  engagement;  and  these  two  words 
%re  «eed  indifferently  in  toe  tame  sense:  bnt  the  word  fawn  is  more  properly  applied  to 
tneveable  things,  which  are  pot  into  the  hands  and  keeping  of  the  creditor,  and  the  word 
•mortgage  signifies  properly  the  right  acquired  by  the  creditor  npon  the  immoveable*,  which 
4re  approprtatod  to  him  by  his  debtor,  although  he  bo  pet  in  possession  of  them;  Domat. 
fib.  8.  tit.  I.  sect.  L;  8  Tit  sect.  1.  Another  difference  between  a  mortgage  and  a  pledge 
is,  thai  the  former  is  an  absolnte  pledge,  to  become  an  absolute  interest  ir  not  redeemed4 
irahii  a  eettasu  time?  bnt  the  latter  is  a  deposit  of  personal  effects,  not  to  be  taken  back 
feet  «pen  payment  of  a  certain  earn,  by  express  stipulation  or  the  coarse  of  trad*, 
-*o  beta  lien  npon  ihetn;  2  Ves.  Jon.  378.  The  notion  of  mortgaging  and  -redemption 
a)eeOM  to  have  been  derived  to  ns  from  tho  civil  law.  According  to  that  law  the  dif- 
teffMsce  between  pledges  and  things  hypothecated  was  this;  the  pignut,  or  pledge 
was  when  any  thing  was  given  for  money  lent,  and  the  possession  passed  to  the  creditor; 
the  hypothec*  was  when  the  thing  was  pledged  for  money  lent,  bnt  the  possession  remain- 
ed Wash  tike  debtor.  If  tho  debtor  did  not  redeem  the  thing  pledged,  the  creditor  was  to 
foreclose  the  redemption  of  the  debtor,  and  if  the  money  was  not  paid,  the  creditor  bad  hit 
actio*  figh&rilia,  or  hypothecaria,  which  when  he  had  pursued,  and  obtained  sentence 
thereon,  he  might  sell  the  pledge  as  his  own  property.  But  there  was  this  difference  be- 
tween), the  actio  pugnoritia  and  hypothecaria.  that  the  actio  pugnoritia  was  only  on 
tho  p>erson  of  the  debtor  to  foreclose  him,  because  the  pignut  was  already  in  the  posses- 
sion «f  the  creditor;  hat  the  actio  hypothecaria  was  tarn  in  rem  quant  in  personam, 
.end  uvea  given  ad  pignut  prosequendum  contra  quemcunque  potteetorum,  because 
jMroia  the  creditor  had  not  possession  of  the  pledge,  bet  it  remained  lo  the  debtor.  Until 
tfenteaco  was  obtained  in  these  actions  tho  creditor  coald  not  obtain  the  property  of  the 
pledge,  mad  if  the  money  was  said  before  sentence,  the  pledge  was  subject  lo  redemp- 
tion; and  where  Ihe  same  thing  was  pledged  to  several,  those  were  snid  j.otioret  in 
piglaore  lo  whom  ihe  things  were  first  hypothecated;  Digest,  lib.  20.  tit.  6;  Corvin, 
269,  170,  S7i.  Jf  tbo  money  was  tendered  or  p:iid  to  the  creditor;  the  contract  of  pig- 
noritia  was  dissolved,  and  the  debtor  might  1i*ve  the  pledge  back  as  a  thing  lent.  See  on 
tho  subject  of  mortgages,  Powell's  Treatise,- with  Mr.  Coventry's  -vrfteable  and  elaborate 
notes  and  practical  observations;  Coote  won  Mortgage;  Patch  on  Mortgage;  Wimouoo 
MOrtgago;  Cruise*  Digest  tit.  Mortgage. 

f  The  common  law  recognized  two  kinds  of  landed  security,  viz.  vivum  vadium  and 
tnortuum  vadium.  The  vivum  vadium  and  also  tho  mortuum  vadium,  (according 
to  Glanvtlle)  as  at  first  known  were  determinable  or  boso  fees,  with  a  right  of  reveries  in 
Ihe  feoffor  and  his  heirs,  on  the  payment  of  a  given  sum.  Tho  mortuum  vadium,  or 
mortgage  ultimately  known  at  common  law,  was  an  absolute  fee.  with  a  condition  an- 
nexed making  void  the  feoffment  on  payment  of  a  given  sum,  which  the  common  law  al- 
lowed, if  reserved  to  the  feoffor  or  his  heirs.  The  difference  between  the  estates  was  stri- 
king. In  the  first  instance,  the  creditor  took  an  estate,  which,  as  soon  ns  his  debt  was  sif* 
kfiosi,  ipso  facto  ceased,  and  the  feoffor  might  ro-enter  and  maintain  ejectment;  in  the 
latter  instance,  the  feoffee  took  the  whole  estate,  subject  to  be  defeated,  bat  which,  on  the 
•non-fulfilment  of  a  certain  engagement,  became  his  own  by  an  inrlefe  isiWj  title.  In  the 
first  ease  the  defeasibility  was  an  inherent  quality  of  lhee<tate;  in  the  other  case  the  de-  - 
termination  was  collateral  to  the  estate  The  vivum  vadium  consisted  of  a  feoffment  to 
ihe  eredhor  and  his  heirs,  until  out  of  the  rents  and  profits  he  had  satisfied  himself 
fcis  debt;  the  creditor  4eok  actual jiossessioa  of  the  os'ate,  and  received  tbo  rents,  and  ap- 
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r  6*7  1  III.  RELATIVE  TO  THE   THINGS   WHICH   MAY,   OR  MAtf 
*    '  NOT,  BE  THE  SUBJECT  OF. 

t(A)  Advowsons,  church  livings,  &c* 
See  Mouys  v.  Leake,  ante,  vol.  i.  p.  630. 

(C)  Chattels  personal,  t 
(D)  Copyholds.  J      See  ante,  lit.  Copyhold, 

friied  them  from  lime  to  time  in  liquidation  of  the  debt.     When  it  was  satisfied  toe  debtor 
xnight,  as  before  observed,   re-enter  and   maintain  ejectment;  and  it  is  said  to  hare  beenl 
called  vivum  vadium,  becanse  neither  debt  nor  estate  was  lost.    There  is  no  trace  of  the 
period  when  this  mode  of  mortgage  fell  into  disuse.     In  its  stead   arose  the  mortuum  war 
dium,  or  mortgage  afterwards  so  well  known  at  common  law,  and  thus  described  by  Lit* 
tleton: — "Item.  IT  a  feoffment  bo  made  upon  snch  condition,  that  if  the  feoffor  pay  to- the 
feoffee,  at  a  certain  day,  401.  of  money,  that   then  the  feoffor  may   re-enter,  fcc.    In  this 
/ease  the  feoffee  is  called  tenant  in  mortgage,  which  is  as  moch  as  to  say  in  French,  come 
mortgage,  and  in  Latin  mortuum  vadium.     And  it  seems  that  the  canae  why  it  is  called 
mortgage  is,  for  that   it  is  doubtful  whether  the   feoffor  will  pay,  at  the  day    limited  ssjch 
ram  or  not;  and  if  he  does  not  pay,  then  the  land  which  is  pot  in  pledge,  upon   condition 
of  the  payment  of  the  rueney,  is  taken  from  him  forever,  and  so  dead  to  him  upon  condi- 
tion, &c. ;  and  If  he  4oes  pay  the   money,  the  pledge  is  dead  to  the  tenant,  &c."    By  the 
civil  law,  the  debtor  might  redeem  his  estate  by  payment   of  his  debt,  at  any  time  before) 
sentence  passed;  bat  decidedly  opposod  to  this  is  the  doctriue  of  forfeiture  at  common  law. 
This  absolute  forfeiture  of  the  e«late,  whatever  might  be  its  value,  on  bteaeh  of  tnecendjr 
Ijon,  was,  in  the  eye  of  equity,  a  flagrant  injustice*  and  hardship,  although  perfectly  eecos- 
dant  with  the  system  on  which  the  mortgage  itself  was  grounded.     Hence  it  ts  thai  ow 
courts  of  equity,  founded  on  the  principles  of  the   civil  law,  should,  as  they   increased  in. 
power,  attempt,  by  an     introduction  of  those  principles,  to  moderate  the    severity  with 
jprhich  -the  common  law  followed  the  breach  of  the  condition.     They  did  not  indeed  ssake 
jfee  attempt  of  altering  the  legal  effect  of  the  forfeiture   at  common  law;  they  could  not, 
as  tfiey  might  have  wished,  in  conformity  to  the  principles  of  the  civil  law,  declare  that 
the  conveyance  should,  notwithstanding  forfeiture  coin  roil  ted,  caase  at  any   time  before 
sentence  of  foreclosure,  on  payment  of  the  mortgage  money;  but  leaving  the  forfeiture  to 
jas  legal  consequences,  they  operated   on  the  conscience  of  the  mortgagee,  and  acting  til 
personam  and  not  in  rem,  thoy  declared  it  unreasonable  that  he  should  retain  for  his  ewe 
benefit  what  was  intended  ns  a   mere  pledge:  and  they  adjudged  that  the  breach  ef  the 
conditionals  in  .the  nature  of  a   penalty,  which  ought  to   bo  releived  against,  and  that  the 
mortgagee  had  an  equity  to  redeem  on  payment  of  the  principal,  interest,  and  costs,  not- 
withstanding the  for  fa  tare   at  law.    No  sooner,  however  was  this  equitable  principal  es- 
babliabed,  than  the  cupidity  of  creditors  induced  them  to  attempt  its  evasion,  and   it  was  a 
told   but   necessary  deci  ion  of  equity,  that  the  debtor  could  not  even  by  the  most  sol~ 
rmn  engagement  entered  into  at  tho  time  of  the   loan,  preclude  himself  from  his  right  I* 
jftdeam;  for  in  every  other  instance,  probably,  the  rule  of  law,  modu*  et  conventio  buuunt 
cgem,  is  allowed  to  prevail.    In  truth,  it  required  all  the  firmness  and  wisdom  ef  the  emi- 
nent judges,  who  successively  presided  in  the  court  of  equity,  to  prevent  ibis  equitable  ju- 
risdiction being  nullified  by  the  artifice  of  the  partie;  Coote  on  Mortgages. 

*  An  advowson,  as  it  produces  no  profit,  is  not  an  eligible  subject  for  mortgage;  and  oa 
jthe  living  becoming  vacant,  the  mortgagor  has  n  right  to  nominate,  and  may  compel  the 
JPPO'tgagee  l0  present  his  nominee,  although  there  be  an  express  agreement  between  them 
to  the  contrary,  3  Alk.  588;  and  this  doctrine  applies  whether  the  advowcen  be  appen- 
dant or  in  gross;  Id.  see  *>  P,  Wms.  404;  Cowp.  129;  57  Geo.  S.c.  99.  Rectories  im- 
propriate, and  tithes  in  lay  hands,  aro  subject  to  the  samo  mode  of  .mortgage  as  any  ether 
specie*  of  real  estate. 

t  A  mortgage  of  chattels  personal  made  bona  fide  and  for  a  valuable  ,eonsiderstion,  bat 
the  possession  of  which  is  retained  hy  the  assignor,  will  be  valid  against  the*  creditors  nfl- 
der  the  13  Eliz.  c.  5;  see  6  East,  13;  if  it  can  be  shown  the  possession  is  consistent 
with  the  nalnre  of  the  transaction,  so  that  the  presumption  of  fraud  by  the  possession  it 
rebutted,  yet  it  may  be  void  under  the  stat.  6  Goo.  4.  as  against  the  assignees  of  a  bank- 
rupt ,s  trade,  who  continues  the  reputed  owner,  (ante,  tit.  Bankrupts,  vol.  iii.  p.  760.) 
unless  it  can  be  shown  that  possession  has  heen  given  as  far  as  circumstances  woald  per- 

'B,tr  1 1  °  RCl  ^°**  nct  extenf*  t0  lne  Powe«ton  by  the  debtor  aftor  assignment  of  chattels 
.real,  II;  nor  of  fixture*  annex od  to  the  freehold;  but  the  possession  after  assignment  of 
fixture*  severed  from  the  freehold  is  within  the  provision  of  the  statute, 

t  Morgagesofcopyhoda,  on  account  of  the  peculiar  nature  of  the  tenure,  retain  in 
geneial  their  primitive  form.  They  usually  consist  of  a  conditional  surrender  in  the  manor 
^ourt  by  the  mortgagor  to  the  mortgagee  ni.d  hi*  heirs.  By  the  condition  the  surrender  is 
_  made  void,  on  payment  by  the  mortgagor,  &c,  of  principal  and  interest  to  the  mortgagee. 
*c.  on  a  given  day;  the  condiiion  is  entered  on  the  rolls  and  immediately  follows  the  w 
render.  1  he  condition  may,  however  be  contained  in  a  separate  deed  of  defeasance  of 
.even  date  with  tjio  tnrrender;  Jjut,  asjcuiarked  by  Mr.  Watjrins,  this  mode  should  neve; 
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(£)  Equity  or  redemption.* 
(F)  Freehold.! 

oe  resorted  to,  when  it  can  be  avoided,  for  the  defeasance  may  bo  lost,  and  then,  as  the    I  I 

surrender  is  absolnte  on  the  rolls,  the  proof  of  the  condition  may  be  difficult;  and  besides  ■. 

tthe  title  to  the  lands  should  always  appear  on  the  record  of  the  manor;  and,  therefore,  if 
4t  separate  deed  of  defeasance  be  executed,  it  should  be  always  entered  on  the  rolls.  On 
perfOruMnee  of  the  condition  by  payment  of  the  money,  the  surrender  is  at  an  end,  and 
the  surrender  is  in  possession  in  $tatu  quo,  without  any  re  admission  or  fine;  see  Cre. 
£lii,  289;    ante,  tit.  Copyhold. 

*  An  equity  of  redemption  (the  nature  of  which  will  be  explained  in  a  subsequent  page) 
being  the  ancient  estate  in  the  land,  may  be  itself  the  subject  of  mortgage  totut  quoties 
until  equity  debars  the  mortagor  of  his  equitable  estate.     To  prevent  the  abuses  attending 
this  practice,  by  the  4  &  5   W.  fc  M.    o.    16.  the  makiug  of  any   subsequent   mortgage* 
without  giving  notice  to  the  intended  mortgagee;  by  writing  under  the  mortgagor's  hand, 
of  every  mortgage  already  made  by  bim  of  the  samo  land,  is  punished  by  the  forfeiture  of  the 
equity  of  redemption  to  the  person  so  defrauded;  and  the  neglect  to  give  previous  notice  in 
like  manner,  of  any  prior  judgment,  statute,  or  recognizance,  incurred  by  him,  subjects  thf 
mortgagor  to  the  like  penalty,  unless  he  pay  off*  the  judgment,  &c.  within  six  months  after 
m  requisition  for  that  purpose  made  by  the   mortgagee.     It  is  obvious,  however,  that  this 
provision  can  be  of  no  service  where  relief  is  most  wanted,  that  is,  where  the  amount  of  the 
incumbrances  exceeds  the  value  of  the  land;  nor  does  it  tend  in  any  great  degree  to  pre- 
sent such  eases  from  arising.     The  most  effectual   preventative   is   registration,  which  is 
confined  to  particular  districts.     But  another  is  often  afforded  by  the  exaiienee  of  a  term 
attendant  en  the  inheritance;  for  this  (being  for  the  most  part  necessarily  discovered  in  the 
investigation  of  the  title)  a  prident  mortgagee  will  require  to  be  assigned,  for  his  benefit,  in 
consequence  of  which,   the  trustee  in  whom  it  is  vested,  if  he  be  informed  of  any   prior 
incumbrance,  will  discover  it  as  the  ground  of  his  refusal  to  make   the  assignment,  or  if 
there  be  an  incumbraoco  of  which  be  is  ignorant,  the  new  mortgagee  thus  gelt  rag  the  estate 
of  the  term  into  bis  power,   will  be  preferred  in  equity,  as  well  as  at  law,  to  the  prior  io- 
eurobrancer,  who  may  be  thought  to  be  jns:ly  punished  for  his  negligence  in  not  either  pro- 
coring  an  assignment  of  the  terra  to  a  trnetee  of  his  own  nomination  or  at  least  giving  no- 
tice of  his  right  to  the  existing  trustee.  There  may  be  cases,  however,  where  an  attondant 
term,  instead  of  promoting  discovery  and  open  dealings,  may  be  made  subservient  to  pur- 
poses of  fraud.    For  as  it  is  always  thought  advisable,  with  a  view  to  expedition  in  bringing 
in  ejectment  against  misbehaving  lessees,  or   other  wrongful  occupants,  to  keep  the  docu- 
ments relating  to  the  the  term  distinct,  as  far  as  practicable  from  those  which  directly  con  " 
corn  the  inheritance;  it  is  possible  that  a  good  apparent  title  in  fee  simple  may  be  shown, 
while  the  creation  and  all  the  subsequent  assignments  of  an  outstand  ng  term  are  snppres- 
sed;  and  thus  a  mortgagee,  with  a  seemingly  good  title,  may  be  supplanted  by  one,  who, 
coming  after  him,  and  ignorant  of  his  right  obtains  a  more  perfect  ossurance. "  This,  how- 
ever cannot  easily  happen,  unless  the  first  mortgagee  have  neglected  to   possess  himself  of 
the  title  deeds  of  the  inheritance   which  have  been  disclosed  to  him,  and,  therefore,  such 
neglect,  if  there  be  no  circumstance  to  justify  it,  may  cause  him  as  nn  ucccusary  to  fraud, 
to  be  postponed  in  equity  to  a  subsequent  mortgagee,  even  thop«h  the  latter  should  not  have 
the  advantage   of  possessing  the   legal  estate;  Coote,  427.     Rut  though   upon  a  regular 
mortgage,  as  upon  a  purchase,  it  is  nsual  to  investigate  tho  title  and  take  all  poss'ble  precau? 
tione,  there  are  other  occasions  on  which  equitable  estates  or  charges  are  often  moro  has- 
tily created,  and  it  is  principally  to  these  that  the  doctrine*  of  equity,  relating  to  the  order 
in  which  incumbrances  are  to  be  satisfied,  have  their  practical  application.  The  main  prin- 
cipal of  these  doctrines  may  be  thas   stated,  viz.  that  of  several  equities  equally    valid  in 
other  respects,  if  those  which  have   the  priority   in  point  of  time  are  not  made  predom7 
inmot  by  notice,  (afforded  in   time  to  prevent  the   completion  of  the  subsequent  contract,) 
the  advantage  of  possessing  the  legal  estate  shall  outweigh  that  of  seniority;  Coote,  417. 
•  Hence  is  derived  the  right   of  tacking  one  debt   or  cjjarge  to  another,  which   may  be  ex? 
excised  by  a  legal  mortgagee  to  the  prejudice  of  all  subsequent  incumbrancers  or  purchasers, 
with  whose  claims  he  is  unacquainted ;  but  the  new  or  additional  debt  if  it  be  expressly  charged 
oipon    he  same  land  by  writing,  must  at  least  be  attached  to  it  by  a  general  lien  of  statute 
or  judgment,  and  not  merely  secure  J  by  a  bond   or   other  personal   engagement.     And  a 
third  incumbrancer  upon  discovery  of  tno  second,  may  obtain  a  priority  over  him,  by  buy- 
in*  in  the  interest  of  the  first,  though  it  be  no  more  than  a  judgment,  for  whatevor  confers 
a  legal  estate  will,  to  the  full  extent  of  that  estate,  as  available  in  courts  of  law,  be  allow* 
ed  its  advantages  in  equity.     Rot  it  is  necessary  for  this  purpose  that  tho  third  incumbran- 
cer should  originally  have  obtained  some  specific  lien  on  the  land,   and  not  a  mere  statute 
or  judgment  in  hi«  own  right. 

-f  Mortgage*  of  freeholds,  in  modern  practice,  are  either  in  fee  or  for  such  other  interest 
as  t he ^ mortgagor  has  in  the  lands,  or  by  demise  for  a  long  term  of  year*  attended  with  a 
condition  in  the  same  deed,  that  if  the  principal  and  interest  be  paid  within  a  given  time', 
tlie  lands  s-hall  be  reconvened,  or  the  deeds  of  mortgage  shall  be  void;  or  the  term  sbaty 
t*£ade  and  determine. 
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•  * 

(H)  Leaseholds.* 

I  W9  |  IV.  RELATIVE  TO  THE  PARTIES  WHO  MAY,  Oft  MA?  NOT, 

MORTGAGE. 

1st.    IN  GENERAL/]* 

2nd.  In  Particular. 
(a)  By  executor$.%    (4>)  By  joint- tenant*. §    (c)  Bytenanbin1aii.fi 

*  When  lease  holdn  ire  made  i  mortgage  security,  it  is  usual  in  order  to  avoid  tUbiJitf 
of  the  feet  and  covenant  in  the  original  lease,  to  take  an  under  lease  at  a  pepper  corn  rent 
referring  tho  list  darker  a  few  days  of  the  original  term;  and  the  mortgagor  covenants  to 

Say  the  rent,  nnd  perform  the  oovenants  in  the  original  lease.    This  precantion  of  an  un- 
er-lense  shoild  never  be  neglected;  if  the  rents   be  heavy  or  the  covenants  burdensome; 
for  otherwise  if  the  mortgagee  enters  into  possession,  ho  will  become  liable  to  all  the  cov- 
enants that  ran  with  the  land,  and  if  he  does  not  lake  possession,  the  better  opinion  is  that 
ho  will  equally  become   liable;  nee  ante,  tit.   Covenant;  aod   Piatt   on  Covenants,  489. 
When  a  renewable  lease  is  made   the  •abject  of  a   mortgage,  a  covenant  ehontd  be  hitio- 
dneed,  on  the  part  of  the  mortgagor,   for  concurring  at  his  own  expense  in  nil  lawfel  acts 
for  obtaining  a  renewal,  for  otherwise  the  mortgagee  cannot   compel  him  to  ale  it    And 
there  should  be  added  an  agreement,  that  if  he  refuses,  it  shall  be  lawfnl  lor  the  mortga- 
gee to  renew  nnd  charge   the  estate  with  the  costs  and  interest,  which  additional  charge 
certainly  did  not,  prior  to  the  last  stamp  act,  and  it  is  considered  still  does  not,  require  an 
increased  mortgage  duty,  notwithstanding  the  precise  case  is  omitted  in  the  exemptions  to 
tho  set;  bit  it  may  be  proper  to  guard  against  the  consequences  of  the  omission  in  the  act, 
by  confining  the  additional  charge  to  a  certain  amount;  see  S  Atk.  4. 

1  All  parties  who  are  capable  of  contracting  in  general,  may  mortgage  their  estates  to 
tho  extent  of  their  legal  or  equitable  interest  in  the  property  incumbered. 

|  As  the  executor  may  absolutely  dispose  of  the  testators  asset*  for  the  general  purposes 
of  the  will,  there  seems  no  satisfactory  reason  why,  in  the  exercise  of  a  sound  discretion, 
and  presuming  that  the  language  of  the  will  doea  not  peremptorily  require  an  absolute  sale, 
the  executor  may  raise   the  money  required   by  s  partial  sale  or  mortgage  of  the  assets. 
The  mortgage  in  aoch  case  may  be  either  of  legal  or  equitable  assets,  eee  Alk.  468;  or  of 
caere  choses  in  action,  and  may  do  by  actual  assignment,  or  by  deposit;  and  n  dealing  with 
•one  af  many  executors  will  be  valid,  for  each  is  competent.    The  deed  of  mortgage  need 
*et  state  that  the  money  is  wanting  for  the  purposes  of  the  will;  for  in  order  to  vitiate  Jar 
security,  it  must  be  shown  the  money  was  not  for  tho  payment  of  debts.    Nor  is  (he  mort- 
gagee bound  to  see  to  its  sppficaiktti,  see  Barnard,  78;  although  Lord  Keoyoo  has  expressed 
*n  opinion,  that  a  trust  might  be  so  framed  as  to  call   on  a  purchaser  from   an  executor  to 
nee  the  application  of  the  money:  but  this  observation  roust  also,  it  is  conceived,  bo  soppo- 
«od  to  apply  to  a  sale  made  under  very  peculiar  circumstances,  nnd  not  lor  the  purpose  of 
*he  payment  of  debts  generally;  4  B.  C.  C.  130.     The   results  of  the  esses  seem  to  be, 
-that  if  a  purchaser  or  mortgagee  advances  money  to  an  executor  (even  thoagh  tho  executor 
"no  also  residuary  legatee)  for  purposes  which  he  knows  to  be  foreign  to  the  will,  or  if  ha 
takes  as  n  security  lor  the  executor's  private  debt  part  of  the   testator's  assets,  he  doea  it 
«t  his  own  risk,  and  is  liab'o  to  a  suit  for  relief,  on  "bill  -filed  either  by  a  creditor,  or.by  a 
pecuniary,  specific,  oi  residuary  legatee,  if  such  legatee  pursue  his  ropjedy  within  a-Teaaoa- 
ible  time. 

4  A  mortgage  by  a  joint  tenant  for  a  term  of  years  will   operate  as  a  severance  of  tho 
joint  tenancy;  Vork  v.  Stone,  1  Salk.  158;  1  Ab.  £q.  293. 

II  Mr.  Cooto  in  his  valuable  Treatise  on  Mortgage,  after  referring  to  a  variety  of  eqaily 
*ases,  deduces  the  following  general  rules  as  to   mortgages  by  a  tenant  in  tail:  let.   If  a 
mortgages  be  made  by  a  tenant  in  tail,   without   fine  or  common  recovery,    nnd  be  after- 
ovards  levy  a  fine  or  suffer  a  common  recovery,  though  to ' different  uses  he  will  let  in  tho 
Incumberance.     Bo*  if  he  Income  bankrupt  before  perfecting  the  assurance,  then,  accor- 
ding to  the  case  of  Beck  v,  Welsh,  1  Wils-  276;  tho  assurance  will  at  law  cease  at  his 
death,  although  the  soundness  of  that  decision  may  be  fairly  questioned.     Sodly.  If  a  ton* 
not  in  tail  make  a  mortgage  without  fine  or  recovery,  he  may  be  compelled- by  bill  in  equity 
to  perfect  the  assurance.    Srdly.   If  tenant  in  tail   become  bnnkrnpt  befura   perfecting  the 
mortgage  security,  end  there   is  i  covenant  for  further  assnranoe  in  the   mortgage  deed, 
equity  will  hold  the  assignees  bound  to  make  good  the  defective  security,  nnd  will  decree 
them  to  redeem,  or  be  foreclosed,  and  convey  to  the  mortgagee.     4thly.  The  like  will  be 
the  ease  in  the  instance  of  a  detective  assurance  made  by  a  tenant  in  fee,  or  other  p crass 
hiving  an  absolute  interest,  oven  without  a  covenant  for  further  assurarco,  on  the  general 
equity  between  the  parties.     Sthly.  It  is  said  that  the  creditors,   having  a  subsequent   valid 
security,  but  amounting  only  to  a  general  lien  on  the  estate  (such  as  a  judgment),  will  be 
also  bound  by  the  prior  defective  conveyance,  as  their  security  did  not  originally  affect  the 
lands,  as  will  also  a  subsequent  mortgagee,  who  has  obtained  an  actual  valid  assurance,  bat 
ojfith  notion  of  the  prior  defective  mortgage.  Sthly.  It  is  doubtful  whether  equity  wil^anagiasa, 
the  assignees)  relieve  n  mortgagee  who  take  a   defective   assurance  from  a  tenant  in  tail 
^without  n  covenant /or  farther  assurance.     Lastly.  It  is  dear  that  a  subsequent,  mortgagee' 


MOttTGA(lE.—JUode  of  Creating.  *• 

{J)  By  trustees*  [  *«  f 

V.  RELATIVE  TO  THJEMODE  OF  CREATING  MORTGAGES. 

(A)  By  deed  or  other  formal  conveyance/^ 

(B)  By  deposit  of  title  deeds.J  [  *•*  1: 

without  notice,  will  hove  preference  both  at  law  and  in  equity,  to  the  defective  assurance 
whether  taken  from  a  tenant  in  fee,  or  tenant  in  tail  or  other  perron.  It  is  bardlir  necessary 
to  repeat  that  a  defective  assurance,  made  bj  a.  tenant  in  tail,  will  not  bind  hie  issee  in- 
heritable nnder  the  entail  at  law  or  in  equity,  whether  there  be  a  covenant  for  forther  assn- 
raoco  or  not. 

*  Estates  are  sometimes  vested  in  trustees  opon  trust  for  sale,  without  any  express  pow- 
er to  mortgage.  A  mortgage  is  a  paninl  sale,  and  therefore  a  trust  for  salo  will,  generally 
speaking,  include  a  mortgage,  and  it  must  dopend  upon  the  nature  of  the  trust  if  it  is  not 
authorised  by  it.  If  the  object  of  the  trust  is  for  a  definite  purpose,  such  as  to  raise  n  cer- 
tain sum  of  money  for  debu,  portions,  or  tho  like,  without  an  ulterior  intention  of  effect- 
ing an  entire  conversion  into  personalty  by  an  absolute  s.nlo,  there  seems  no  objection  to  the 
money,  being  in  every  case,  where  practicable,  raisod  by  mortgage.  Questions  of  thin 
sort  must  depend  on  the  peculiar  circumstances  of  the  trust  and  the  intention  of  the  parties 
as  shown  on  the  instrument;  sec  2  Vcs.  jun.  507;  5  Id.  445;  12  Ves.  jun.  46;  2  Salt.  638; 
1  Atk.  556;  2  P.  Wms.  501;  8  Atk;  359;  Willis  on  Trustees,  132. 

f  The  ancient  way  of  making  mortgages  of  the  freehold  and  inheritance  was  by  a  char* 
tor  of  feoffment,  on  condition,  that  if  the  feoffor  or  his  heirs  paid  the  sum  borrowed  to  the 
feoffee  or  his  heirs  at  tho  day  appointed,  he  should  re-enter  and  repossess;  and  sometime* 
the  condition  was  contained  in  die  charter  of  feoffment,  and  somctimos  it  wi^dcfeasanced 
be  a  distinct  instrument,  baring  date  and  executed  at  tho  same  time;    Madox,  318,  319. 
These  sorts  of  conveyances  were  at  first  found  to  be  attended  with  <?rent  inconveniences? 
as,  if  the  money  was  not  paid  at  the- (fry,  so  that  tho  condition  was  forfeited,  and  the  estate* 
became  absolute*  tho  estato  was  thenoeforth  subject  at  common  law  to  the  dower  of  the  wife* 
of  the  feoffee,  and  to  .ill  his  other  real  charges  and  incumbrances;  for  though,  if  the  feoffor 
performed  the  condition)  then  lie  might  re-enter  and  repossess  himself  in  his  former  estate* 
ejid  consequently  was  in  above  all  charges  and  incumbrances  of  the  feoffee;  yet  if  be  did  not 
Htomlly  perform  the  condition  by  payment  of  the  money  at  tho  diy,  then  the  estate  became* 
legally  subject  to  the  charges  and  incumbrances  of  the  fwoftee,  thnngh  the  money  should  be  a£ 
forwards  paid,  and  tho  estate  conveyed  to  the  feoffor:  Hardw.  463;  Cro.  Car.  191;  Bac  Abr« 
311;  5  ftac  Abr.  4;  1  Bl.  Rep.   15G.     To  avoid  these  inconveniences,  the  second  sort  or 
mortgages  waa  adopted,  and  it  became- usual  to  grant  only  a  long  term  of  years  by  way  or 
■eortgace,  with  condition:  to  be  void  upon  repayment  of  the  purchase  money;  which  course- 
is  dow  frequently  used,  principally  because,  on  the  denlh>  of  tho  mortgagee,  such  term  be* 
coines  vested  in  his  personal  representatives;  who  now  are- entitled  in-  equity  to  receive  tbo> 
money  lent,  of  whatever  nature  the  mortgage  may  happen  to  be;  2  Bl.  Com*  158.     But 
courts  of  equity,  after  their  jurisdiction  became  firmly  established,  put  mortgages  in-  fee  up- 
on the  right  fooling,  maintaining  tho  power  of  redemption  as  an  ecpiitable  right  inherent  in 
the  land,  and  binding  all  persons  whomsoever,  whether  claiming  in  ffke  per  ser  by  die  act  or 
the  mortgagee,  as  tenant  in  dower,  by  statute  staple,  elegit,  fcc;  or  in  trie  post,  by  the  act 
of  the  law,  as  tenant  by  the  courtesy,  and  lord  by  escheat;  and  the  principle  upon  which 
t©ey  proceeded  was,  that  the  payment  of  the  money  does,  in  the  consideration  of  equity,, 
put  the  mortgagor  in  statu  quo,  sinco  the  lands  were  originally  only  a  plodge  for  the  money 
lent,   Cro.  Car.  191;  Hardw.  465.  469;  5  Bac.  Abr.  4;  and  since  the  right  or  power  of  re- 
demption has  been  so  understood,  mortgages  in  fee  have  again  become  usual;  for.  although* 
mortgages  for  terms  of  years  were  free  from  the  inconveniences  attending  mortgagee  in» 
foe  with  respect  to  tenant  by  dower,  courtesy,  Ice;   yet  they  were  not  without  objection*. 
a*  in  case  of  foreclosure-  on  non-payment  the  mortgage  became  only  a  term,  or  the  fee- 
simple  remaining  in  the  mor'gagor. 

Great  inconveniences  have- boon  suffered  by  mortgagees*  from  tho  difficulty  and  delay  at- 
tending bills  to  foreclose,-  the  ingenuity  of  modern  times  has  framed  a  mode  of  conveyance* 
in  order  to  enable  the  mortgagee,  after  a  given  time,  to  procure  his  principal  and  interest 
by  n  "»'•  °f  the  mortgaged  estato,  without  being  under  the  necessity  of  applying  to  a  court 
of  equity.   This  is  done  by  taking  a  conveyance  of  the  fee  to  trustees  in  trust  for  the  morU 
Mgee  for  a  term  of  years,  subject  to  redemption,  with  remainder  to  the  trustees  in  trust? 
In  default  of  payment  at  the  time  stipulator!,  to  self  the  estate,   and  to  apply  the  purchase 
money,  after  defraying  the  expences  incurred  in  discharging  the  trust,  in  the  payment  of  the 
mortgage  money  and  interest,,  and  then  to  pay  over  the  residue,  if  any,  to  the  mortgagor; 
pbw-  Mort.  13.     And   it  has  been  expressly  determined,  that  in  snen  ease  the  trustee* 
alone  may  make  an  absolute  irremediable  title,  without  the  concurrence  of  the  Mortgagor 
or  hie  representatives;  Corder  v.  Morgan,  19  Ves.  344;  Clay  v.  Sharpe,  cited  in  Corder  v* 
Morgan,  18  Ves.  346. 

f    %Vith  respect  to  equitable  mortgages,  by  deposit  of  title  deeds,  it  has  been  decided, 
notwithstanding  the  statu  to  of  frauds,  29  Car.  Z.  c.  3.  s.  4.  that  a  mere  deposit  of  titla-z 
deedey  upon  an  advance  of  money,  without  a  word  passing,  gives  an  equitable  lien;  17  Ves,  # 
927;   2  V.  ft.  83?  even  against  a  subsequent  purchaser,  without  notice;  and  such  deposit 
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MORTGAGOR   AND   MORTGAGEE,   AND  OF  THE 
FORMER'S  RIGHT  TO  REDEEM. 

If  a  mort  Ibt.  Of  the  rights  and  interests  ob  the  mortgagor. 

*****  *°to  l^)   ^F  H,S  E^DITT  0F  *«X«MFT10N.* 

JecVunhe        Doe.J>.  Freestone,  r.  Parrott.  T.  T.  1794.  K.  B,  5T.R.   656. 
equity  of     4  ^er  Lord  Kenyon — If  a  mortgagee  conveys,  subject  to  the  equity  of  redemp- 
redemption  lion,  that  right  may  be  kept  alive  for  an  indefinite  length  of  time. 

teat  right  wi|l  cover  subsequent  advance*,  if  it  appoar  by  clear  evidence  that  ibey  were  made  apod 

may  be  the  failh  of  that  security;  but  it  seems  not  to  have  been  decided  how,  far  it  is  necessary  to** 

kept  Alive  deliver  all  the  tide  deeds;  or  whether  that  would  not  bo  taken  to  bo  a  sufficient  deposit 

for  toy  which  could  be  taken,  upon  looking  at  the  instruments,  to  amount  to  evidence  that  the  es-* 

leagth  of  fate  was  meant  to  he  a  security,  II  Ves.  401;  but  it  has  been  held,  that  the  delivery  of 

tf.»e.  doeds,  for  tho  purpose  of  having  a  mortgage  drown,  will  not  amount  to  an  equitable  mort7 

*nfce; 

The  meaning  and  object  of  a  deposit  may,  it  seems,  be  explained  by  parol  evidence,  a 
circumstance  which  has  often  been  lumen  ted,  see  9  Ves.  43;  12  Ves.  199;  and  deposits  are 
riot  favourod,  especially  when  contradicting  a  written  instrument;  see  17  Yes.  360.  If  were 
woll,  perhaps,  if  no  such  mortgages  were  permitted;  see  11  Ves.  403;  12  Ves.  1906;  14 
Ves.  600;  19  Ves.  203.  They  so  em  contrary  to  the  spirit  and  the  letter  of  the  statute  of 
frauds,  which  requires  all  trust*,  except  implied  trusts,  to  be  in  writing.  If  there  are  false 
rind  contradictory  accounts  as  to  what  was  the  nature  of  the  deposit,  it  will  be  no  Ken. 

If  the  doposit  is  in  the  hanJs  of  a  third  person,  it  may  be  considered  as  a  deposit  for  the 
Creditor,  provided  such  is  proved  to  be  the  intention;    19  Ves.  212.      It  is  very  delicate' 
when  tho  deposit  remains  in  the  hands  of  the  mortgagor  himself;  and  it  seems  questionable/ 
whether  a  mere  memorandum,  kept  in  his  own  possession,  and  not  parted  with  to  the  man 
in  whose  favour  it  is  expressed;  or,  if  deeds  were  put  into  the  fiarids  of  the  wife  of  the> 
mortgagor,  it  would  take  tho  caso  out  of  the  statute.     The  deposit  of  a  more  agreement 
gives  an  eqaitnMe  lien,  and  so  docs  the  deposit  of  the  copy  of  a  court- roll:  19  Ves.  403. 
An  equitable  mortgage,  by  deposit  of  Title  deeds  by  ad  accountant  of" the  crown,  in  the' 
hands  of  one  who  had  an  opportunity  of  knowing  that  tho  depositor  is,  or  may  become,  a 
debtor  of  the  crown,  is  not  available  against  an  extent;  and  it  has  been  doubted,  whether' 
n  deposit  by  the  king's  debtor  is  good  in  any  case  against  the  crown;  but  it'  seems  it  k. 
Sir  Lloyd1  Kenyon,  when  Mr.stor  of  the  Rolls  was  of  opinion,  that  a  mere  agreement  to 
assign,  without  a  deposit  of  lieods,  would  amount  to  an  equitable  mortgage;  bat  it  has 
been  hold,  that  a  promise  in  writing  to  give  a  security  by  mortgage  of  lands,  when  requir- 
ed, is,  upon  the  party's  death,  no  lien  on  his  real  estate;    2  Cox.  14.  160.     An  equitable 
mortgage  will  be  made  good  as  against  assignees.     In  a  case  where  an  assignee  bought  the 
bankrupt's  estate,  and  out  of  the  consideration  money  paid  an  equitable  mortgage,  and  took 
tftV  deed*,  which  sale  was  afterwards  set  aside  on  the  known  principles  of  the  Court,  it' 
was  hold  that  the  equitable  mortgagee  did  not  lose  his  lien;  see  12  Ves.  6.    Where  a  lease 
Was  deposited  to  secure  a  debt,  the  depository  was,  on  a  bill  filed  by  the  lessor,  decreed  to 
perform  the  covenants,  and  lake  an  assignment,  paying  the  costs  of  it;  and  it  was  held  he' 
could  not  abandon  it;  for,  being  entitled  to  a  legal  conveyance,  he  is  considered  as  bavins;. 
it,  1  Ves.  j'un.  ?3&;  3  Dro.  C.  C.  16?;  not  however  to  all  intents  and  purposes;  for  where 
there  w*as  a  covenant  not  to  assign  a  lease  without  the  licence  of  the  landlord,  and  the  lease' 
W"as  deposited  as  the  security  for  the  debt,  Lord  Eldon  held  the  deposit  was  not  a  forfeit- 
Ore,  but  that  he  could  not  order  the  estate  to  be  sold  without  the  consent  of  the  landlord. 

'  *  An  equity  of  redemption  is  considered  a  title  in  equity,  and  not  merely  as  a  trust,  from7 
tVnich  in  many  respects,  it  materially  differs;  Tucker  v.  Thurston,  17  Ves.  133.     A  power 
of  redemption,  says  Sir  Matt'iow  Hale,  is  an  equitable  right  inherent  in  the  land,  and  binds 
all  persons  in  the  post  or  otherwise,  because  it  is  an  ancient  right,  which  the  party  is  enti- 
tled to  in  equity;    Reevo  v.  Attorney-General,  2  A(k»  223;    Faulet  v.  Attorney-General 
Hardw.  4G5.     An  equity  of  redemption  may  bo  aliened,   intailedr  and  advised1,  RettaJI  v. 
Ellis,  9  Ves.  563.  and  is  descendible  in  the  same  manner  as  a  traet  estate;  Boscarrick  ▼.• 
Barton,  1  Ch.  Ca.  217;    Phillips  v.  Hcale,  1  Rep.  in  Ch.  190.      An  equity  of  redemption  . 
may  also  Be  fbortgsged,   in  which  case  it  is  called  a  second  mortgage.     But   this  kind  of 
mortgago,  we  perceive  is  liable  to  two  objections;  1st.  That  a  third*  mortgagee,  without 
.    noiico,  may,  by  paying  off  the  first  mortgage  acquire  a  preference  over  the  second;  2nd' 
That  great  difficult  iesj  may  arise  in  calling  in  the  money;  for  a  second  mortgagee  has  no 
legal  remedy,  but  is  driven  to  a  suit  in  Chancery  to  recover  evon  his  interest;   but  where  a' 
person,  who  has  advanced  money  upon  an  equitable  mortgage,  without  Having  any  notice1 
at  the  time  of  his  mortgage  of  any  previous  incumbrance,  can  procure  a  Conveyance  of  an 
outstanding  term  of  years  prior  to  the  first  mortgage,  he  will  acquire  the  legal  estate,  and? 
equity  will  not  interfere;  Marsh  v.  Lee,  2  Vent.  337;  l'Ch.  Ca.  162;  Churchill  v.  Grove,  I 
C\f.  Ca.  36;  Higgon  v.  Siddal,  1  Ch.  Ca.  149;   Wortley  v.  Birkhead,  2  Ves.  571;   Edwards 
v.  Povey,   1  Vera.  187;  Bruce  v.  Duchess  of  Marlborough,    S  P.  Wms.  49$.       And'  see 
Head  v.  Egerton,  3  P.  Wms.  279;  where  a  prior  incumbrancer  was  held  to  bare  the  inter 
est  in  tho  estate;  but  tho  Court  would  pot  tafco  away  the  deeds  from  a  subsequent  incunv 
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(S)  Or  the  mortgagor's  other  rights  and  interests  in  the  property   [  703  1 

MORTGAGED.* 

1.  Yeay.  Field.  M.  T.  1788.  K.  B.  2  T.  R.  708. 
A  purchaser  of  a  small  part  of  an  estate  takes  a  covenant  from  the  vendor  Under  «ir 
to  produce  the  title  deeds  whenever  it  shall  be  necessary;  and  the  deeds  came  (£"**£*" 
afterwards  into  the  vendor's  possession  by  his  taking  a  mortgage  of  the  other  ■       may 
part  of  the  estate,  and  he  then  assigns  the  mortgage  to  a  third  person,  ript  Id  entitled* 
mentioning  the  deeds.    The  court  held  such  third  person  could  not  maintain  to  the  title 
trover  against  him  for  the  deeds.  deeds. 

brancer,  allowing  all  the  benefit  be  could  have  from  those  deodj,  but  giving  him  no  inter- 
est in  the  estate;  et  vid.  Evans  v.  Bicknell,  G  Ves.  183;  ex  parte  Kensington,  2  Ves.  and 
B.  83. 

An  equity  of  redemption  is  subject  to  courtesy,  Cashborne  v.  Tnglis,  1  Atk.  603;  bat  a 
woman  is  not  allowed  dower  out  of  an  equity  of  redemption  of  a  mortgage  in  fee,  upon 
the  principle  that,  an  equity  of  redemption  is  analogous  to  a  trust  estate,  Dixon  v.  Seville, 
2  Pow.  Mortg.  37;  though  it  is  otherwise  as  to  an  equity  of  redemption  of  a  mortgage  for 
a  term  of  years ,-  because  in  this  case  the  husband  is  seised  of  the  freehold  and  inheritance;  € 

2  P.  Wms.  716.   .An  equity  of  redemption  is  assets  in   equity,  2  Atk.  294;    et  vide  the 
creditors  of  Sir  Charles  Cox,  3  P.  Wms.  341;  Ambl.  301;  except  against  judgment  credi- 
tors who  have  a  right  to  redeem,  Sharpe  v«  Scarborough,  4  Ves.  538;  but  an  equity  of  re- 
demption ^  of  a  mortgage  in  fee  is  not  assota  at  law,  the  legal  estate  not  being  in  the  heir, 
though  it  is  otherwise  if  a  mortgage  be  by  a  demise  for  years;  in  which  case  a  creditor  may 
have  judgment  at  law,  with  a  cossat  executio •during  the  term;  and  where  an  equity  of  re- 
demption is  devised  to  an  executor  for  the  payment  of  debts,   it  then  becomes  legal  as- 
sets; Girling  v.  Lee,  1  Vera.  68.     The  right  of  redemption  is  carefully  protected  by  courts 
of  equity,  and  they  will  not  suffer  any  agreement  in  a  mortgage  deed  to  prevail,  that  the 
estate  shall    become  an  absolute  pin  chase  in  the  mortgage,    upon  any  event  whatever, 
Howard  v.  Harris,  1  Vern.  190;  2  Ch.  Ca.  147;  James  v.  Oddes,  2  Vera.  402;  Toomes  v. 
Slade,  7  Ves.  273;  and  the  right  to  redeem  is  not  confined  to  the  mortgagor,  his  heirs, 
executors,  assigns,  or  subsequent  incumbrancers;  but  extends  to  all  persons  claiming  any 
interest  whatever  in  the  premises  as  against  the  mortgagor;  therefore  a  person  claiming 
under  a  deed,  void  as  being  voluntary  against  a  subsequent  mortgagee,,  may  redeem;  for 
the  deed,  though  void  as  to  the  mortageo,  is  binding  on  the  mortgagor,  Rand  v.  Cartwright, 
I  Ch.  Ca.  59;  1  Vern.  193;  a  fortiori  may  any  person  who  has  acquired  for  valuable  consi- 
derations an  interest  in  the  land,  as  a  tenant  under  the  mortgagor,  Keech  v.  Hall.   Dougl. 
21,  22;  or  a  judgment  creditor  having  previously  sued  out  a  writ  of  execution ;  King  v. 
Marriasall,  cited  in  §birley  v.  Watts;  3  Atk.  206;  though  an  equity  of  redemption  cannot 
be  affected  by  an  execution,  Durden  v.  Kennedy,  3  Atk.  739 ;  King  v.  Marrisant,  3  At.  262; 
Sharpe  v.  Scarborough,  4  Ves.  542;  or  a  tenant  by  elegit,  statute  merchant,  or  staple,  or 
a  tenant  by  the  courtesy,  or  in   dower,  Jones  v.  Meredith,   Bunb.   346 ;  or  a  jointress, 
Howard  r.  Harris ,-  1  Vern.  83.     l'he  crown  may  also  redeem  estates  mortgaged,  and  after- 
wards forfeited  by  the  treason,  Ac.  of  the  mortgagor;  Auprnoy -General  v.  Croft,  1  Bro. 
P.  C.  222.     Jt  is  a  rule  of  the  Court  of  Chancery,  that  he  who  will  have  equity  must  him- 
self do  equity,  Francis's  Max.;  and,   therefore,   if  there  be  two'  mortgages,  and  one   be 
defective,  the  Court  will  not  suffer  one  to  be  redeemed  without  the  other,  rurefoy  v.  Purefoy, 
1  Vern.  29  *  Shuttle  work  v.  Laywick,  1  tern.  248;  Margrave  v.  Hook,  2  Vern.  207;  Pope 
v.  Ooshrw,  2  Vern.  286 ;  ex  parte  Smith,  2  Ves.  jun.  372  :  and  the  heir  at  law  of  a  mort- 
gagor cannot  redeem  a  mortgage  made  by  his  ancestor,  without  paying  off  money,   after' 
wards  borrowed  from  the  mortgagee ;  Shuttleworth  v*  Laywick,  supra.     And  since  the 
statute  against  fraudulent  devises,  3  W.  It  M.  c.  14.  the  devisee  of  the  equity  of  redemp- 
tion is  in  the  same  case  with  the  heir,  l  Ab.  Eq.  325 ;  and  the  same  rule  applies  to  mortga- 
gees for  terms  of  years  ;  for  if  the  executor  would  redeem,  he   must  discharge  both  the 
mortgage  and  bond ;  2  Vern.  177 ;  1  P.  Wms.  276.  but  it  does  not  hold  as  against  the 
mortgagor;  Qballis  r.  Customs,  Prec  in  Ch.  407;  7  Ves.  276;  secus,  as  to  a  statute  or 
judgment;  Matthews  v.  Cartwright,  2  Alk.  847;  et  vide  2  P.   Wms.  494 ;  Shepherd   v* 
Tiljey,  2  Atk.  348 ;  Baker  v.  Harris,  16  Ves.  '309.     Though  the  heir  cannot  himself  redeem 

•   - 

.  *  With  respect  to  the  ostate  of  the  mortgagor,  though  it  was  formerly  doubted  whether 
be  had  more  than  a  right  of  exemption,  it  is  now  established,  and  he  has  an  actual  estate 
m  equity,  which  may  be  devised,  granted,  and  entaiTed,  and  of  which  there  is  a  po$*c$ti* 
fratru,  and  a  tenancy  by  the  courtesy ;  Catborne  v.  Scarfe,  1  Atk.  603.  But  as  to  his 
possesion  of  the  mortgaged  premises,  he  only  holds  them  by  the  will  or  permission  of  the 
mortgagee,  who  has  been  held  entitled  by  ejectment,  and  without  notice  to  recover  against 
him  or  bis  tenant;  Keaeh  r.  Hall,  Dong.  21;  Mop  v.  Gallimore,  Dong.  272.  1  T.  R.  871. 
Bat  thoagh  a  mortgagor  in  possession  cannot  make  a  lease  to  bind  a  mortgagee,  yet  a  lease 
of  this  kind  is  good  against  the  mortgagor  and  his  heirs,  and  also  against  all  strangers,  and 
it  will  entitle  the  lessee  to  redeem  the  mortgage;  Cro.  Dig.  110.  And  while  the  mortga- 
gor continue*  in  possession  of  the  lands  mortgaged,  he  is  allowed  by  the  stat.  7  W.  It  M. 
to  vote  for  knights  of  the  sbire. 
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[  704  ]  2.  Keech  t.  Haxl.  Mi.  T.  1778.  K.  B.  Doug.  K.  S.  P.  Mom  t.  GallT- 

more.  M.  T.  1799.  K.  B.  Id.  282. 

The  legal  Mortgagee  brought  ejectment  (without  giving  notice  to  quit)  against  a  ten- 
interest  of  ant  wno  c|airned  under  a  lease  from  iho  mortgagor  granted  after  the  mort- 
goc  in  po«  SaPe>  witnout  privity  of  the  mortgagee. 

session  it  in      ^er  ^ur-  On  a  full  consideration,  wevare  all  clearly  of  opinion,  that  there  is 
ferior  to      no  inference  of  fraud  or  consent  against  the  mortgagee,  to  prevent  him  from 
ibatofe     considering  the  lessee  as  a   wrong-doer.     It  is  rightly   admitted  that,  if  the 
mere  strict  mortgagee  had  encouraged  the  tenant  to  lay  out  money,  he  could  not  mam~ 
win.111 8t     *am  tm8  act*on-     The  tenant  stands  exactly  in  the  situation  of  the  mortga- 
[  705  1  f>or*     ^ne  POS8e99,on  of  the  mortgagor  cannot  be  considered  as  holding  out  a 
J  false  appearance.     It  does  not  induce  a  belief  that  there  is  no  mortgage;  for 
it  is  the  nature  of  the  transaction,  that  the  mortgagor  shall  continue  in  pos- 
session.    Whoever  wonts  to  be  sec  ore  when  be  takes  a  lease,  should  inquire 
after  and  examine  the  title  deeds. 
0  3.  Partridgr  v.  BiiRE.  K.  B.  1022.  1  D.  $  R.  272;  S.  C.  5  B.  4r  A.  $04. 

In  a  court  Case  by  the  reversioner  for  diverting  a  water  course.  The  first  count  of  the 
of  law,  a  declaration  stated,  at  the  time  of  committing  the  greivances  complained  of  the 
mortgager  locm  in  quo,  situate  in  the  parishes  of  Tiverton  and  Huntsham,  in  the  county 
in  the  acta  0f  Devon,  was  in  the  possession  and  occupation  of  one  Turner,  as  tenant  there- 
8ion°Tf\h  °* lo  ***e  Pla,ntiff» ,ne  reversion  thereof  being  in  the  said  plaintiff.  It  appear- 
mortgaged  e(* lnat  Turner,  who  was  then  in  possession,  as  was  recited  in  the  deed,  anA 
premieee  without  discharging  b  >ih  the  mortgage  and  bond,  yet  if  he  assign  the  equity  of  redemption, 
inay  be  pro  bin  anitienee  may  redeem  upon  payment  of  the  mortgage  only,  Coleman  v.  Winch,  I  P. 
petty  descri  Wm«.  775;  Biylev  v.  Rob*on  ;  Prec.  in  Ch.  P.  Q. ;  et  vide  A  dim*  v.  Ctacton,  6  Ves.  229fc 
bed  as  ten  •*  ma.T  u'so  «ib«eqn*nt  incumbrancer*,  Worrettv.  Puke,  2  Alk.  54;  nor  shall  the  monger 
ant  of  the  **e  ne  permit  led  to  tuck  his  bond,  even  against  gperiilty  creditors,  I»wihimn  v.  Hazel,  5 
mortgagee.  ^*°'  C-  C.  162  ;  for  tho  only  reason  why  the  mortgagee*  can  tack  hie  bond  to  the  mortgager 
(a*  Rgninftt  Uie  heir)  la  to  prevent  a  circuit;.'  of  suit* ;  it  is  solely  matter  of  arrangement, 
for  in  natural  justice  the  right  li;i«  no  foundation.  Per  Lord  Tbartow,  C.  ibid;  et  vieV 
Heirne  v.  Branca,  3  Atk.  C  W ;   Powis  v.  Corbet,  3  Atk.  354, 

When  n  mortgage  has  been  in  po.^os/ion  twenty  years,  without  erry   impeJifnenf  in  thev 
mortgi^or  to  insert  his  title,  such  as  impr'nojumnt,  infancy,  coverture,  being  beyond  sea, 
&c.  (where  it  in  not  by  having  absconded);  or  if  such  impediment  ha*  been  removed  tea 
yearn,  it  is  a  bar  to  a  redemption ;  Jenner  v.   Tracev,   3  P.  VVms.   287.    nv  ;  Bonner  v- 
todjftrd.  17  Ve<.  9D;  Trash  v.  White,  3  Uro.  C.  C.  239;  Hoyer  v.  Lovington,  I  P.  Wmaw 
268  r  An  on.  3  Atk.  313;  Crhoit  v.  Parker,  I  Ausr.  33;  ct  vide  Hoole  r.  Healer.    1    Ve*. 
&.  Bo.  589;  anrl  in  •nr.li  ca*e  it  seems  a  demurrer  will  lie  to  a  bill  for  an  account;  Jenaer 
v.  Tracey,  sup: a  ;  Esdoll  v.  B  ickrmn,  4  B.*o.  C.  C.  2i4  j  2  Ves.  j'in.  84.     And  though  in- 
fancy may  bo  an  answer  to  he  objections,  a*  to  length  of  time  in  not  coming  to  redeem, 
yet  where  the  time  begins  upon  ihe  ance*t:>rt  :t  will  run  on  against  hie  intent  heir,  a*  in  the 
cf.se  of  a  fino  nt  comnon  law;  St.  John  v.  Turner,  2  Verti.  419.     If,  however,  ihete  have- 
boen  acknowledgments  th.it  .lie  estate  was  held  in  mortgage,  and  accounts  have  been  kept, , 
it  seem*  that  a  possesion  even  of  fifty  years  will  not  bar  a  redemption,  Lake  v.  Thoma*r 
3  Ve*.  17;   Esdell  v.  Buchanan,  2.  Ves.  jun.  84f;  4  Bro.  C.  C.  256;   Proctor  v.   Cowper,  * 
Vern.  377  ;  Rec.  Ch.  1 16  ;  IP.  VVms.  271 ;   Anon.  2  Atk.  33*;  Yates  r.  Harobly,?  A*. 
363;  and  if  a  man  take*  notice  by  a  will  or  any  other  deliberate  ac'.,  Perry  v.  Bfarston,  t 
Bro.  C.  C.  399 ;  Anon.  3  Atk.  341  ;  as  en  answer  to  a  bill  in  chancery,   Proctor  ▼.  Oates, 
2  Alk.  140;  that  he  is  n  mortgagee;  acknowledgments  of  that  na:ure.  though  made  in 
transactions  with  other  porsons,  not  with  the  heirs  of  the   mortgagor;   Hansard  t.   Hardy, 
16  Ve«.  455;  et  vide  Smart  v.  Hunt,  cited  in  Hardy  v.  Reeves,  4  Ves.  478L  n. ;  trill  take 
the  case  out  of  the  ruin  that  mortgagor  shall  not  redeem  after  twenty  years,  Ilotte  v.  Heafey, 
1  Vuh.  &  B.  536;  hut  the  mere  demand  ofan  account  by  the  mortgagor  is  not  alone  sufficient 
to  prevent  the  effect  of  such  a  length  of  time  ;  Hollc  v.    Healey,  supra;  1  Ma.   Ch.  417; 
Hansard  t.  Hardy,  18  Ves.  45!.     Where  no  time  is  appointed  for  payment  of  the  mortgage 
money,  length  of  time  is  no  objection  to  a  redemption,   as  where  it  wee  agreed  that  tte 
mongngoe  should  enter  and  hold  till  he  was  satisfied,    it  being  in  the  naturei  of  a  Welsh 
mortgagee,  Ord  v.  Hemming,  I  Vern.  418;  Howell  v.  Price,  Prec.  Ch.423^  1  P.Wms.  3§| ; 
Yates  v.  Hamhly,  2  Atk.  360;  and  time  is  no  bar  to  a  redemption  in  the  case)    of  a  Weba 
mortgage,  unless  twonty  years  have  elap«od  after  payment  of  the  principal  anwf  interest,  by 
perception  of  tho  rents  and  proflis,.Fcnwiek  v.  Road,  1  Merv.  114;  and  whejre   the 


gagor  oontinuoa  a  possession  of  even  any  part  of  tho  premises,  IU  host  raw  v.  Brewer,  8eL 
Ca  Ch.  55 ;  et  vide  Corbett  v.  Barker,  3  Atk.  755;  or  where  anv  species  of  fraud  bat  bee* 
practised  by  the  mortgagee,  Ord  v.  Smith,  8jI.  Ca.  €h.  9;  Forrest  63;  Gall  ▼.  Stoekpelev 
1  D«iw.  181 ;  length  of  time  will  not  bar  the  right  of  redemption  on  tho  other  side;  iftfce 
mortgagor  bo  guilty  of  fraud,  ho  will  by  slat.  4  &  5  W.  &  M.  c.  16.  le^o  his  e  enity 
of  redemption ;  see  Siuflbrd  v.  Solby,  2  Vem«  589. 
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Wing  tenant  Tor  life,  had,  in  consideration  of  the  sum  of  120/.  paid  to  him  by 
lb*  plaintiff,  conveyed  the  estate  to  the  plaintiff  by  way  of  mortgage,  for  a  terra 
of  one  hundred  years  if  Turner  should  so  long  live;  with  a  proviso,  that  the 
plaintiff  should  hold  it  in  trust  to  sell,  in  order  to  raise  and  repay  the  money,  if 
not  repaid  by  the  7th  of  September,  1818.    It  was  objected,  for  the  defendant, 
that  this  was  not  evidence  to  satisfy  the  averment  that  Turner  was  tenant  of  the 
locus  in  quo  to  the   plaintiff,  inasmuch   as  it  only   contracted  the   relation  of 
mortgagor  and  mortgagee;  but  Park,  J.,  overruled  the  objection,   and  the 
plaintiff  had  a  verdict.     Per  Cur.    A  court  of  law  knows  nothing  about  mort- 
gagor and  mortgagee.     It  is  admitted  that  Turner  is  the  mortgagor,  and  [  706  ] 
that  he  is  in  actual  possession.      The  mortgagor    has  the  legal    estate,  Although, 
•ad  in  a  court  of  law  the  tenantcy  of  the  mortgagor  to  the  mortgagee  can-  n"d*'  *  ••* 
twft  he  disputed.     We  think,  therefore,  that  the  averment  in  this  decla/ation  jJJ1*^  fa 
was  fully  satisfied  by  the  deed  given  in  evidence.  tber  wor 

2nd.    O?  THE  RIGHTS  AND  INTEREST  OF  THE  MORTGAGEE.*  ance,  the 

(a)  hi  general.  Mortgagee 

1.  Atkiw  v.  Urto.v.  H.  T.  1693.  K.  B.  Comb.  318;  S.  C.  1  Ld.  Raym.  36.  j*  •Bl1** 
A  mortgagor  covenants  after  default  to  make  farther  assurance,  for  the  ab-  jjjj," 


knar 


solute  sure  making,  Sec.  Holt,  C.  J.,  said,  the  further  assurance  must  be  ab-Ance.  .#l 
aolute,  because  the  estate  is  to  be  absolute,  but  this  shall  not  oblige  him  to  be  is  not  en 
release  his  equity  of  redemption ;  and  he  said  a  warranty  is  not  to  be  inserted  titled  to  the 
in  such  further  assurance.  eqeity  of  re 

2,  Norms  v.  Morgan.  E.  T.  1787.  K.  B.  7T.  R.  755.  aZZIuZ 

The  question  was,  whether  a  second  mortgagee,  who  takes  an   assignment  goc,by  key 
of  a  term  to  attend  the  inheritance,  and  has  all  the  title  deeds,  may  recover  in  ing  the  title 
ejectment  against  the  first  mortgagee,  not  having  had  notice  of  such   prior  deeds  ia  the 
mortgage?     Buller,  J.     It  is  an  established  rule  in  a  court  of  equity,  that  a  m°n%* 
second  mortgagee,  who  has  the  title  deeds,  without  notice  of  any  prior  incum-gor  ."  *** 
brance,  shall  be  preferred;  because,  if  a  mortgagee  lend  money  upon  mort- ^les  him 

f;age,  without  taking  the  title  deeds,  he  enables  the  mortgagor  to   conduit  a  to  commit 
rand.     If  this  has  become  a  rule  of  property  in  a  court  of  equity,  it  ought  to  a  faed,*** 
be  adopted  in  a  court  of  law.     Here  the  defendant  took  mortgages  without  in-mn9t  lh*r* 
quiring  after  the  title  deeds;  the  subsequent  mortgagee  is  a  purchaser,   with-  [OPenJ,lfi*r 
out  notice;  and  as  ho  has  taken  the  title  deeds,  he  has  a  better  title.     Grose,  iectvngelnet 
J., declared  himself  to  be  of  the  same  opinion.  ~  a  subs* 

3.  Goodtittle,  d.  Edwards,  v.  Bailey.  E.  T.  1777.    K.  B.  Cowp.  597.     qoent  mrnt 
la  ejectment  to  recover  the  possessions.     The  Court  held  the  lessor  of  the  gafee.wita 
plaintiff  shall  not  be  permitted  to  defeat  a  solemn  deed  under  his  own  hand,  J?1  ■ouce.t 
covenanting  that  the  defendant  shall  enjoy  the  premises,  and  also  for  further  ^JJJ^JKJ,, 
assurance.  i   707  n 

(6)  To  recover  mortgage  money  and  interest,  by  action  of  debt  or  covenant.%     m  it  ted  to 

*  With  respect  to  the  interest  of  the  mortgagee  in  the  lands  mortgaged,  as  soon  ns  thedwpote  the 
conveyance  is  execoted  ho  becomes  seized  or  possessed  of  the  legal  estate,  and  may  enter  title  of  hie 
into  the  possession  unless  prevented  by  the  express  terms  of  tho  contract;  and   if  the  in- mortgagee, 
teres!  it  not  paid,  Reacquires,  after  notice  of  the   mortgage  to  the  tenant  in  possession,  a 
rant  to  the  rent  in  arrear  at  the  time  of  such  notice,  as  well  as  to  what  accrue*  afterwarda 
Moss  v.  Gallimore,  infra;  1  T.  R.  884;  2  Vea.  &  B.  252;  but  ho  cannot  entitle  himself  to 
rents  and  profits  received    by    the  mortgagor,  whilst  he  is  permitted  to  retain  possession; 
Coleman  *.  Dolce  of  St.  Alban's  3  Ves.  25;  Expnrte,  Wilson,  2  Ves.  k  B.  252.  A  mortr 
£*gee  cannot  present  to  a    living  which   becomes  vacant;  see  Gully  v.  Selby,  Coin.  343; 
8.  C.  Stre.  40S.     And  it  is  held,  that  he  cannot  mnke  a  lense  before  foreclosure;  see  Hun- 
gerford  v.  Clay,  9  Mod.  1.     Doe,  d.  Gibbons,  v.  Pott,  Dong.  700.     In  genet al,  as  >oon  as 
the  day  or  payment  is  passed,  the   legal  estate  is  'tbaolnloly  vested  in  the  mortgagee;  see 
Marks  v.  Marks.  10  Mod.  424. 

t  Where  the  legal  estate  is  standing  out,  the  several  incumbrances  must  bo  paid  accor- 
ding to  iheir  priority;  and  the  legal  estate  is  considered  as  standing  out,  where  the  puisne 
incumbrancer  haa  not  acquired  the  better  right  to  call  for  only  assignment;  see  Willonghhy 
▼.  W  illoagbby.  1  T.  R.  758.  If  the  mortgagee  of  goods,  after  the  mortgage  has  become 
absolute,  receives  instructions  from  the  mortgagor  to  insure  them,  he  must,  if  he  intends 
to  refuse,  give  notice  to  the  mortgagor,  that  he  may  apply  elsewhere,  o.  her  wise  he  will  be 
taken  to  have  assented;  see  Smith  v.  Lnscelles.  2  T.  R.  187. 

\  Either  an  action  of  debt  or  covenant  may  be  sustained  for  the  recovery  of  tha  money 
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A  mortgage  1.  Ossulston  v.  Lord  Yarmouth.  M.  T.  1767.  K.  B.  Salk.  448, 

with  •  pro  Tije  Earj  af  y  ma(je  a  mortgage  to  Lord  O.,  with  a  proviso  that,  if  thd 
into  t  b  *ntereat  wafl  behind  six  months,  then  that  interest  should  be  accounted,  and 
not  paid,  it  carry  interest.  Per  Cur.  This  clause  was  decreed  tabe  void,  and  of  no  in- 
shallbe  ta  terest  so  far,  and  that  an  agreement  made  at  the  time  of  the  mortgage  will  sot 
ken  aa  prin  be  sufficient  to  make  fa  lure  interest  principal;  but  to  make  interest  principal, 
eipal.aad  it  is  requisite  that  interest  be  first  grown  due,  and  then  an  agreement  con- 
™r.Jol*f1  cerning  it  may  make  it  principal. 

itomort  2-  CoiBY  T-  Gibson.  T.  T.  1806.  K.  B.  3  Smith,  516.  S.  P.  2  Doug.  417. 
gagee  may  A  mortgagee  having  filed  a  bill  of  foreclosure,  and  having  proceeded  to  ex« 
proceed  to  ecution  in  ejectment,  and  being-  in  possession  of  the  rents  and  profits  of  300/. 
foreclose,  a  jear  under  an  ejectment,  and  having  brought  covenant  for  the  mortgage 
tkftIQrf^  *t  moneY  an<*  obtained  execution;  the  Court  refused  to  discharge  the  defendant 
pea?  and  ou*  °t  execution,  for  the  plaintiff  has  a  right  to  his  remedy  on  aH  his 
debt  or  eov  securities. 

eaant  at  the  — 

seme  time.  VII.  RELATIVE  TO  ASSIGNING  MORTGAGER* 

YaJma  Newport's  case.  H.  T.  1693.  K.  B.  Skin.  423;  S.  C.  Holt,  477. 

Saucci  with  *n  *n'9  ca8e>  which  was  upon  an  assignment  of  a  mortgage  made  by  K.,  and 
oat  the  after  by  divers  me  an.  assignments  vested  in  N.,  it  was  objected,  1st.  that  it 
mortgager  .does  not  appear  that  any  money  was  paid  upon  the  original  mortgage,  and 
being  a  par  therefore  it  was  fraudulent;  and  2nd,  that  it  ought  also  to  be  shown  that  the 
|y,  and  the  mortgagor  was  a  party.  The  Court  held,  that  the  mortgagor  not  being  a 
tenant"*  P&rty  made  no  valid  objection,  for  he  is  not  the  principal  person;  and  that  the 
will  to  the  mortgagor  shall  be  presumed  to  be  tenant  at  will  to  the  assignee,  as  well  as  to 
assignee,      the  first  mortgagee. 

4  W8  ]  

.  tfho  Co**  VIII.  RELATIVE  TO  RECOVERING  POSSESSION  OF  THE 
*illauy«a  PROPERTY  MORTGAGED  BY  EJECTMENT.  See  wde,  tit. 
SSTi         Ejectment. 

a  mortgage  *•  Archer  v.  Snapp.  H.  1738.  K.  B.  Andr.  343. 

on  payment     The  Court  will  stay  an  ejectment  brought  on  a  mortgage,  on  payment  of 
of  the  mort  the  mortgage  money. 

gage  mon  g.  Arch  v.  Snapp.  H.  T.  1738.  K.  B.  Stra.  1107.  Andr.  343. 

Sphere  mo  ^e  ^e^eD^ant  purchased  the  equity  of  redemption,  andjiad  possession  of 
jiey  ieleat  *be  estate;  the  lessor  of  the  plaintiff  was  a  mortgagee,  and  -bad  also  lent 
on  mort  money  on  a  bond.  And  the  Court  being  moved  to  stay  proceedings  on  pay- 
gage,  and  ment  of  the  mortage  money,  with  interest  and  costs,  it  was  referred  to  the 
tft*rw*rda  roaster.  And  the  lessor  insisting  to  be  paid  the  bond  before  he  waived 
^^™n»*n  recovery,  the  matter  was  specially  reported;  and  the  Court  was  of  opinion 
by  the  mort  l^ot  '^m  QO}  being  an  application  by  an  heir,  but  the  mortgagor  or  his  assignee 

fagee  shall  °f  tbe  equity  of  redemption;  they  could  not  allow  the  bond  debt  to  be  brought 
e  stayed,  in;  but  were  to  act  in  this  case  according  to  the  rules  of  a  court  of  equity, 
on  payment 

of  tho  mort  advanced  by  the  mortgagee  to  the  mortgagor.  The  former  ie  the  preferable  remedy,  a# 
gage  mon  tno  jodgrneut  in  that  form  of  action  is  final  in  the  first  instance.  An  action  of  debt  op 
ey  only  by  tDe  covenant  to  pay  the  money  is  also  preferable  to  debt  on  a  mortgage  bond,  conditioned 
the  mortga  os  we"  f°r  lD0  payment  of  the  money  as  the  performance  of  covenants  on  the  mortgage 
gor.  deed;  because  in  the  latter  case  the  damages  must  be  assessed  under  the  8  k  9  W.  8.  a 

11.  s.  8.,  which  creates  eipence  and  delay;  10  East,  607.     Tho  defendant  may  be  holdea 
to  bail  for  the  amount  of  the  money  secured. 

A  mortgagee  either  before  or  after  he  enters  into  possession,  may  assign  over  hie 
mortgage;  bnt  in  all  soch  cases  the  assignee  is  only  entitled  to  what  U  really  duo  oa  the 
.mortgage  at  the  timo  of  the  assignment,  not  to  what  may  appear  doe  on  the  feee  of  the 
mortgage.  It  is,  therefore  the  universal  practice  to  make  the  mortgagor  a  party  to  tho 
assignment;  for  otherwise,  h  may  happen  that  the  mortgagee,  having  received  a  part  of 
the  money,  may  assign  the  mortgage  in  consideration  of  the  whole  sum  for  which  it  was 
.originally  made,  in  which  case  the  assignte  would  be  defrauded,  as  he  could  only  oblige, 
the  mortgagor  to  pay  him  what  remained  doe.  It  wes  held  in  a  subsequent  ease  that,  eves 
after  an  assingment  of  a  mortgage,  .payments  to  the  mortgagee  without  notice  mast  be  al- 
lowed by  the  assignee,  though  the  assignment  of  the  mortgagee  (the  lands  bain*  la  Mid- 
.dletei)  was  registered;  a.ee  1  Vern.  109;  1  Ch.  Tn.  88  - 
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tohere  a  redemption  is  constantly  decreed  upon  payment  of  the  mortgage 
money  only. 

IX.  RELATIVE  TO  THE  PAYMENT  OF  MORTGAGE  MONEY 
AND    INTEREST,    AND    OF    THE    ORDER   IN    WHICH 
MORTGAGES  ARE  TO  BE  PAID* 


*It  is  a  rule  in  equity,  where  a  person  dies,  leaving  a  variety  of  funds  one  of 
which  must  be  charged  with  a  debt,  that  the  fund  which  received  the  benefit 
by  contracting  the  debt  shall  make  satisfaction.     It  has  therefore  been  long 
settled  that,  if  a  person  borrows  money  on  a  mortgage  and  dies,  leaving 
a  real  personal  estate,  without  specifically  charging  either  of  them  with  the 
payment  thereof,  his  personal  estate  shall  be  first  applied  towards  the  pay- 
ment of  the  mortgage,  because  it  was  increased  by  the  money  borrowed.  The 
executor  of  a  mortgagor  is  therefore,  in  general,  compellable  to  redeem  a 
mortgage  for  the  benefit  of  the  heir,  even  though  there  be  no  covenant  in  the 
mortgage  for  the  payment  of  the  money.     The  personal  estate  is  liable  to  the 
payment  of  a  mortgage  in  favour  of  a  devise,  or  hares  f actus,  as  well  as  in  fa- 
vour of  an  hares  rutins,  although  there  be  no  bond  or  covenant  for  payment  of 
the  mortgage  money.     Though  the  estate  in  mortgage  be  devised  subject  to 
the  incumbrance,  yet  the  personal  estate  will  be  applicable  to  the  payment  of 
the  mortgage,  especially  when  there  are  many  circumstances  indicating  such 
an  intention.     Where  a  testator  charges  his  lands  with  the  payment  of  his 
debts,  this  will  not  exonerate  his  personal  estate;  for  such  a  charge  can  only 
be  intended  for  the  purpose  of  creating  an  additional  fund,  in  case  the  person* 
al  estate  should  not  be  sufficient.     Where  the  personal  estate  is  deficient,  the 
money  arising  from  the  sale  of  lands  devised  for  payment  of  debts  will  be  ap- 
plied in  satisfaction  of  a  mortgage.     Where  an  estate  in  mortgage  is  devised, 
and  another  estate  descends  from  the  testator  to  his  heir,  the  estate  descend- 
ed shall  be  applied  in  payment  of  the  mortgage.     It  is,  however,  in  the  pow- 
er of  a  mortgagor,  by  his  will,  to  exempt  his  personal  estate  from  the  payment 
of  money  due  by  him  upon  mortgage,  by  substituting  his  real  estate  in  its 
stead.     A  mortgagor  may  also  by  a  specific  gifls  of  a  chattel  in  his  will  exon- 
erate it  from  the  payment  of  money  duo  on  a  mortgage.     The  rule  that  the 
personal  estate  shall  be  first  applied  in  payment  of  mortgages  is  founded  on  the 
principle  that  the  debt  was  originally  a  personal  one,  and  the  charge  on  the 
real  estate  merely  a  collateral  security ;  but  where  this  principle  fails,  the  rule 
does  not  apply.  Although  a  person  should  charge  his  real  and  personal  estate 
with  the  payment  of  his  debts,  yet  this  will  not  render  his  personal  estate  lia- 
ble to  the  payment  of  a  mortgage  created  by  another.     Where  a  person  only 
purchases  an  equity  of  redemption,  his  personal  *  estate  will  not  be  applied  to- 
wards payment  of  the  mortgage  money,  because  it  was  not  benefitted  by  the 
loan.     In  all  mortgages,  it  is  expressly  stipulated  thai  the  mortgagor  shall  pay 
interest  for  the  money  borrowed;  but,  in  consequence  of  the  stat.  12  Ann.  a. 
2,  c.  16,  s.   1,  all  assurances  for  the  payment  of  any  principal  money  to  be 
lent,  whereupon  there  shall  be  reserved  above  5  per  cent.,  shall  be  utterly 
void;  and  Lord  Hardwicke  has  said,  that  if  a  mortgage  be  drawn  only  for  5 
per  cent.,  and  the  mortgagee  takes  six,  it  would  be  void,  upon  the  word  "take" 
in  the  statute;  3  Atk.  154.    By  the  statute  14  Geo.  3,  c.  79,  it  is  enacted,  that 
mortgages  which  shall  be  made  and  executed  in  Great  Britain,  of  or  concerning 
any  lands,  tenements,  hereditaments,  $c,  being  in  the  kingdom  of  Ireland, 
or  in  any  of  the  British  colonies  or  plantations  in  the  West  Indies,  to  any  of 
his  Majesty's  subjects;  and  all  bonds,  covenants,  and  securities  for  the  pay- 
ment thereof,  and  the  interest  thereof;  and  all  transfers  and  assignments  there- 
of, shall  be  as  good  and  effectual  as  if  the-  same  were  made  and  executed  in 
the  kingdom,  island,  plantation,  or  place  where  the  lands,  $c,  severally  He,  at 
the  rate  of  interest  allowed  in  those  places.     It  is  a  general  rule,  that  interest 
s^hall  not  bo  allowed  upon  interest,  and  that  no  agreement  entered  into  at  the 
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t  Wi  ]  X.  RELATIVE  TO  FORECLOSURE.* 


suae  time  when  a  mortgage  is  made  will  be  sufficient  to  make  future  interest 
principal. 

Where  there  are  several  mortgages  on  an  estate,  they  must  be  paid  accord- 
ing to  the  priority  of  their  respective  dates,  in  pursuance  of  a  rale  adopted 
from  the  civil  law;  Qui  prior  est  in  tempore  potior  est  in  jure.  Where  a  cJaose 
is  inserted  in  a  mortgage  deed,  by  which  the  lands  mortgaged  are  made  a  se- 
curity for  any  further  sums  which  shall  be  advanced  by  the  mortgagee,  a  sub- 
sequent loan  will  be  considered  as  part  of  the  original  transaction,  and  will 
have  a  priority  over  a  second  mortgage,  though  subsequent  to  such  second 
mortgage,  and  though  the  first  mortgagee  had  notice  of  the  second  mortgage 
at  the  time  when  he  made  the  subsequent  loan. 

Where  there  are  several  equitable  interests  a  flee  ling  the  same  estate,  they 
will  also  attach  upon  it  according  to  the  respective  times  at  which  they  com- 
menced, it  being  a  rule  of  the  Court  of  Chancery  that  equity  follows  the  Jaw. 
Mortgages  are,  however,  not  preferred  in  a  court  of  equity  to  statutes,  judg- 
ments, or  recognizances;  but  each  of  these  securities  takes  place  according 
to  the  priority  of  its  date,  in  the  same  manner  as  in  a  court  of  law. 
**  Where  incumbrances  are  all  merely  equitable,  a  mortgage  of  the  legal  es- 
tate to  a  person  who  has  no  notice  of  such  incumbrances  will  give  such  mort- 
gage a  priority  over  them;  but  if  any  of  the  equitable  incumbrances  are  ex- 
cepted, that  circumstance  will  give  them  a  priority  of  those  that  are  not  ex- 
cepted. It  was  said  by  the  late  Mr.  Justice  Buller,  that  where  a  second 
mortgagee  is  in  possession  of  the  title  deeds  of  the  estate  mortgaged,  that  cir- 
cumstance will  entitle  him  to  a  priority  over  the  first  mortgagee;  because, 
where  a  person  lends  money  upon  a  mortgage,  without  requiring  the  title  deeds 
Jo  be  delivered  up  to  him,  he  thereby  enables  the'mortgagor  to  practise  a  fraud 
upon  a  third  person.  This  rule  is,  however,  much  too  general,  as  there  sre 
many  cases  in  which  the  title  deeds  cannot  be  delivered  up;  and  the  doctrine 
Always  was,  that  nothing  but  a  voluntary,  distinct,  and  unjustifiable  concur- 
rence on  the  part  of  the  first  mortgagee  to  the  mortgagors  retaining  the  title 
.deeds  should  be  a  reason  for  postponing  his  priority.     But  if  a  person  mort^a- 

3e*  his  land  by  a  defective  conveyance,  and  there  be  subsequent  debts  which 
id  not  originally  affect  the  land,  such  as  debts  by  bond,  there  the  defect  ot 
jMtch  conveyance  will  be  supplied  in  equity  against  such  incumbrancers,  though 
4hey  afterwards  acquire  a  legal  title  to  the  lands;  for,  since  the  subsequent  in- 
cumbrancers did  not  originally  take  the  lands  for  their  security ,  nor  bad  an 
intention  to  affect  them,  when  afterwards  the  lands  are  affected,  and  they  come 
-in  under  the  person  who  was  obliged  in  conscience  to  make  the  security  good, 
they  wilt  not  be  allowed  to  stand  in  his  place,  but  will  be  postponed  to  such 
^defective  conveyance. 

It  may  be  safely  stated,  that  if  a  purchaser,  without  notice  of  any  incum- 
brance, obtains. an  assignment  of  a  prior  statute,  judgment,  or  recognizance, 
io  a  trustee  for  himself,  he  may  by  that  means  protect  the  lands  purchased  by 
any  mesne  incumbrances.     Now,  as  mortgagees  are  considered  in  equity  as 
purchasers  pro  tanlo,  the  same  doctrine  bae  been  extended  to  them;  and  it  has 
been  long  settled,  that  a  mortgagee,  who  has  advanced  his  money  without  no- 
tice of  any  prior  incumbrance,  may,  by  getting  an  assignment  of  a  statute  judg- 
ment or  recognizance,  protect  himself  from  any  incumbrance  subject  to  such 
statue,  judgment  or  recognizance,  though  prior  to  his  mortgage;  that  is,  he  will 
be  allowed  to  tack  or  unite  his  mortgage  to  such  old  security,  and  will  by  that 
means  be  entitled  to  recover  all  the  monies  for  which  such  security  was  given, 
together  with  the  money  due  on  his  mortgage,  before  the  prior  mortgagees  are 
entitled  to  recover  any  thing.     A  creditor  by  judgment  cannot  by   buying  in 
an  old  mortgage  tack  it  to  his  judgment,  so  as  thereby  to  gain  a  preference  to 
the  judgment  over  a  subsequent  mortgage,  because  a  judgment  creditor  does 

*  As  th  e  courts  of  equity  allowed  persons  who  had  mortgaged  their  lends 
to  .redeem  them  long  after  the  time  or  payment  was  passed,  and  the  condition 
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Bob  y.  Pitcher.  M.  T.   1815.  Ex.  6  Taunt.  359;  S.  C.  K.  B.  SM.  fc 

S.  407.  TbeMort 

The  question  was,  whether  a  deed'—'—  ,™ ■  :-  *-- I"-"-  *~  —  "»'■  Att 

pair,  and,  if  need  be,  rebuild  a  vault 


•  •    Ait 

granting  land  in  trust  perpetually  to  ^-JJJJ mJ»» 

and  tomb  standing  on  the  lands,  and  per-  j    ^  ^  * 


not  advance  his  money  upon  the  credit  of  the  cogntzor's  real  estate;  Prec. 
Chan.  404. 

If  the  first  incumbrance  only  extends  to  part  of  the  estate  comprised  in  the 
latter  mortgage,  it  will  only  protect  that  pert;  but  if  the  first  incumbrance  ex* 
tends  to  estates  not  comprised  in  the  subsequent  mortgage,  the  puisne  mort- 
gagee shall  hold  all  the  estates  till  he  is  satisfied. 

As  the  principal  point  upon  which  the  doctrine  of  tacking  subsequent  to  prior 
incumbrances  depends  is,  whether  the  mortgagee  had  notice  of  the  prior  in- 
cumbraces  at  the  time  when  he  advanced  his  money,  it  will  bo  necessary  to 
ascertain  what  circumstances  constitute  notice  of  a  prior  incumbrance. 

Notice  is  either  direct  or  constructive.  Direct  notice  is  an  actual  and  peer' 
tive  knowledge  of  a  prior  incumbrance,  regularly  and  formally  communicated 
to  the  mortgagee.  A  notice  given  to  the  counsel  attorney,  solicitor,  or  agent 
of  a  mortgagee,  is  a  sufficient  notice  to  such  mortgagee;  but  a  notice  of  this 
kind  must  be  confined  to  the  same  transaction,  for  notice  in  another  transac- 
tion will  have  no  effect. 

Where  all  the  securities  are  prepared  by  the  same  person,  notice  to  that 
person  will  operate  as  a  notice  to  all  the  parties  concerned  in  the  transaction). 

A  judgment,  though  on  record,  is  not  in  itself  notice  to  a  purchaser  or  mort- 
gagee. For  although  a  purchaser  is.  at  law,  bound  to  take  notice  of  a  judg- 
ment; yet,  in  equity,  where  the  cognizee  of  a  judgment  claims  to  be  allowed 
to  extend  his  judgment  against  a  purchaser  who  has  got  a  prior  term  or  in- 
cumbrance, he  must  prove  express  or  constructive  notice  of  the  judgmenty 
otherwise  he  will  not  be  relieved.  A  memorial  of  a  conveyance,  duly  regis-' 
tered  in  the  manner  required  by  the  register  acta,  is  not  of  itself  notice  of  a* 
subsequent  incumbrance. 

forfeited  at  law,  it  became  also  necessary  to  establish  certain  rules  for  enabling 
mortgagees  to  determine  and  destroy  the  right  of  redemption.     This  may  be 
dome,  after  the  day  of  payment  is  past,  by  the  mortgagee's  filing  a  btll  of  fore6-' 
closure;  that  is,  by  his  calling  on  the  mortgagor,  in  a  court  of  equity,  to  re-' 
deem  his  estate  presently;  or,  in  default  thereof,  to  be  for  ever  foreclosed,  and 
barred  from  any  right  of  redemption.     In  2  Atk.  107.  a  mortgagee  brought 
bis  bill  against  the  mortgagor,  to  compel  hirn,  as  tenant  in  tail,  to  make  at 
good  title,  by  suffering  a  recovery .     Mr.  J.  Wright,  sitting  at  the  Rolls,  said, 
he  did  not  apprehend  that  the  Court  would  point  out  what  title  the  mortgagor 
should  make,  bnt  would  decree  him  to  make  such  title  to  the  mortgagee  as  he 
was  capable  of  doing;  and  therefore  directed  a  good  title  to  bo  made  by  the' 
defendant  to  the  plaintiff,  and  the  principal,  interest,  and  costs  to  be  paid  in? 
six  months,  or  the  defendant  to  stand  absolutely  foreclosed.     A  mortgagee 
may  bring  an  ejectment  at  the  same  time  that  he  has  a  bill  of  foreclosure  de- 
pending in  Chancery.     But  special  circumstances  may  arise  which  will  take 
the  case  out  of  the  common  rule,  and  induce  the  Court  to  grant  an  injunction* 
to  stay  the  proceedings  at  hw;  2  Atk,  343;  7.  T.  R.   185.    The  Coon  of 
Chancery  has,  in  some  cases,  opened  decrees  of  foreclosure,  and  allowed  the 
mortagagor  farther  time  to  redeem  his  estate;  but  no  general  rule  can  be  laid 
down  in  this  matter,  as  every  case  must  depend  on  its  own  peculiar  circum-' 
stances.     Where  the  estate  mortgaged  is  reversionary,  ana  in  many  other* 
cases,  the  prayer  of  the  bill  is  that  the  estate  may  be  sold,  and  the  mortgagee 
paid  his  principal,  interest,  and  costs;'  in  which  case,  if  thero  be  a  surplus,  if 
goes  to  the  mortgagor;  13  Ves.  193. 

*  Mortmain,  in  morlua  manu,  is  an  alienation  of  lands  or  tenements  to  any 
corporation,  sole  or  aggregate,  ecclesiastical  or  temporal;     Rut  these  p«r- 
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[  7 11  ]  mit  the  tame  to  be  used  at  a  family  vault,  for  the  donor  and  her  family,  'fr  nof 
*«nt  of      a  charitable  use  within  the  statute  9  Geo.  2.  c.  36. 
had  in  per  Qur      ype  cannoj  fin(j  jn  this  act  any  words  which  make  the  entire 

petnalWto  ^eec*  vo^*  ^ne  wor<^s  nre  "  *M  g^ts>  grants,  conveyances,  appointments,  as- 
repair,and,8urance8i  transfers,  and  Battlements  whatsoever,  of  any  lands,  or  of  any  estate 
if  need  be,  or  interest  therein,  shall  be  absolutely  and  to  all  intents  void."  We  think  this' 
rebuild  a  grant  of  that  interest  in  land,  which  by  the  terms  of  the  grant  is  to  be  applied 
^ka,M*  to  a  charitable  use,  is  void;  but  we  think  the  statute  makes  nothing  more 
iac'on'tlie  yo'^'  anc*  *na* tQe  deed,  so  far  as  it  passes  other  lands  not  to  a  charitable  use, 
I  7  IS  I  "good;  therefore,  that  argument  fails.  The  plaintifPs  counsel  next  insists  that 
.land,  and  *ne  residue  of  the  land  is  applicable  to  a  charitable  use,  because  the  condition 
permit  thi  is  that  the  donee  shall  keep  in  repair  a  vault  to  receive  the  body  of  the  donor, 
earne  to  be  or  any  of  her  family.  We  agree  with  the  Court  of  King's  Bench  (3  M.  & 
nod  as  a  S.)  that  this  is  not  a  charitable  use;  and  the  plaintiff's  counsel  seemed  to  feel 
vali :  f  **1Q  ar6ument  tnat  this  was  not  a  charitable  use,  and  therefore  tried  to  argue 
the  donor    tnat  *ms  was  a  9wa"  charitable  use,  and  that  the  statute  meant  to  include  alt 

andherfara  * 

fly.  chases  having  been  chiefly  made  by  religious  houses,  in  consequence  whereof 

the  lands  became  pe pet u ally  inherent  in  one  dead  hand,  this  hath  occasioned 
the  general  appellation  of  mortmain  to  be  applied  to  such  alienations,  and  the 
religious  houses  themselves,  to  be  principally  considered  in  forming  the  statutes 
of  mortmain .     By  the  common  law,  any  man  might  dispose  of  his  lands  to  any 
other  private  man,  at  his  own  discretion,  especially  when  the  feodal  restraints 
of  alienation  were  worn  away.     Yet,  in  consequence  of  these,  it  was  always, 
and  is  still,  necessary  for  corporations  to  have  a  licence  in  mortmain  from  the 
6ro\vn  to  enable  them  to  purchase  lands.     And  as,  during  the  times  of  Popery, 
lands  were  frequently  given  to  superstitious  uses,  though  not  to  any  coporate 
todies,  or  were  made  liable  in  the  hands  of  heirs  and  devisees  to  the  charge  of 
obits,  chaunteries,  and  the   like,  which  were  equally  pernicious  in  a  well- 
governed  state,  as  actual  alienations  in  jnqrtmain,  therefore,  at  the  dawn  of 
the  reformation,  the  statute  23  Hen.  8.  c.  10.  declares,  that  all  future  grants 
of  lands  for  any  of  the  purposes  aforesaid,  if  granted  for  any  longer  term  than 
twenty  years,  shall  be  void..    But,  for  the  augmentation  of  poor  livings,  it  was 
enacted,  by  the  statute  17  Car.  2.   c.  3.  that  appropriations  may  annex  the 
great  tithes  to  the  vicarages;  and  that  all  benefices  under  100/.  per  annum 
may  be^augmented  by  the  purchase  of  lands,  without  licence  of  mortmain  in 
either  case;  audthe  like  provision  has  been  since  made  in  favour  of  the 
governors  of  Queen  Anne's  bounty,  statutes  2  &  3  Anne,  c.  1 1 .    It  has  also 
been  held,  that  the  statutes  23  Hen.  8.  did  not  tend  to  any  thing  but  supersti- 
tious uses;  and  that  therefore  a  man  may  give  lands  for  the  maintenance  of  a 
school,  an  hospital,  or  any  other  charitable  uses.      But  it  is  enacted,  by  the 
statute  9  Geo.  2.  c.  36,  that  no  lands  or  tenements,  or  money  to  be  laid  out 
thereon,  shall  be  given  for,  or  charged  with,  any  charitable  uses  whatsoever,, 
unless  by  deed  indented,  executed  in  the  presence  of  two  witnesses,  twelve 
calender  months  before  the  death  of  the  donor,  and  enrolled  in  the  Court  oi 
Chancery  within  six  months  after  its  execution  (except  stocks  in  the  public 
funds,  which  may  be  transferred  within  six  months  previous  to  the  donor's 
death),  and  unless  such  gift  be  made  to  take  effect  immediately,  and  be  with- 
out power  of  revocation,  and  that  all  other  gifts  shall  be  void.     The  two  uni- 
versities, their  colleges,  and  the  scholars  upon  the  foundation  of  the  colleges 
of  Eton,  Winchester,  and  Westminster,  are  excepted  out  of  this  act;  but  such 
exemption  was  granted  with  this  proviso,  that  no  college  shall  be  at  liberty  to 
purchase  more  advowsons  than  are  equal  in  number  to  one  moiety  of  the  fel- 
lows or  students  upon  the  respective  foundations;  see  2  Ves.  693;  1   Chan. 
Ca.  128;  2  jiferiv.  86;  1  Amb.  206;  3  Bro.  C.  C.  372;  14  Ves.   541;  19 
Ves.  309;  2  V.  6>B.  296;  2  Eden.  210;  3  Alk.   806;  2  Cox,  301;  4  Bro. 
C.  C.5$6;  1  Meriv.345;  8  Ves.  191;   10  Ves.  29;  Cowp.- 146;  Ambl.595; 
1  Dick.  168;  6  Ves.  410;  10  Ves.  522;  1  Vera.  559  56;  3Madd.  319;  3Ff 
Wmi.  146;  17  Ves.  499^  7  Fro.  P.  C.  235. 
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provisions  tending  to  perpetuities.  It  certainly  meant  fo  provide  against  per- 
petuities, in  limitations  of  land  for  charitable  uses,  but  it  is  confined  to  those 
uses. 

JKOftttfttth 

1.  Proud  v.  Piper.  M.  T,  1688.  K.  B.  3  Mod  268. 

There  was  a  libel  bf ought  in  the  spiritual  court,  for  a  mortuary.     The  de-"orltrJrie^ 
fendant  suggests,  state,  of  21  Hen.  8.  c.  60;  28  Geo.  2.  c.  6;  and  2  Blac.  ^^J^. 
Coo.  2  4r  6.  no  mortuary  ought  to  be  paid  but  in  such  places  where  it  had,^^  |0 
been  usually  paid  before  the  making  of  the  statute  of  Hen.  8.,  and  that  there  calces 
was  no  custom  in  this  place  to  pay  a  mortuary;  and  it  was  thereupon  moved  torn* 
lor  a  prohibition,  for  mortuaries  are  not  due  by  law,  but  by  particular  custom 
of  places;  see  White's  case,  Cro.  Eliz.  151.    Per  Cur.    Prohibitions  have 
been  granted  and  denied  upon  such  suggestions.    Therefore  the  defendant 
Was  ordered  to  take  a  declaration  m  a  prohibition  as  to  the  mortuary,  and  t9 
try  the  custom  at  law.  . 

2.  Torrent  v.  Baily.  M.  T.  1726.  K.  B.  2  Stra.  715,  AmortwtfJ 
It  was  resolved  that  a  mortuary  cannot  be  sued  for  in  equity.                        M^0fJr*irt 

*.  Johnson  v.  Wriohtson.  M.  T.  1700.  C.  P.  2  Lutw.  1066.  eqefcy; 

Prohibition  suggesting,  &c,  to  stay  a  suit  for  a  mortuary,  for  that  there  was  Nor  in  the 
not  any  custom  within  the  parish  for  the  payment  thereof.    After  great  con-  SpiriteeJ 
sideration,  it  beiug  a  point  much  controverted,  the  Court  did  at  last  resolve  a  9ontb  ** 
prohibition  should  issue,  and  that  the  plaintiff  should  declare  in  an  attachment  vJJ^JJJf 
thereon,  and  try  the  custom.  tnat  lt  \ttm 

beta  atami 

jfWOtf OH.     See  tit.  Rules,  Motions >  and  Orders.  ly  paid; 

I-  RELATIVE  TO  T«E  DEFINITION  OF,  p.  715. 

II.  < — . CIRCUMSTANCES  NECESSARY  TO 

CONSTITUTE  THE  OFFENCE. 

(A)  Br   THE  PARTY  KILLING,   p.   715. 

(B)   FARTY  KILLED,   p.    715. 

(C)  ■  ACTUAL  KILLING,   p.  716. 

(D)  Must  be  unlawful,  and  not  excusable,  p.  716. 

(E)  With  malice,  p.  716. 

lit  RELATIVE   TO   THE  MEANS   AND   CAUSES   OF   KIL- 
LING. 
(A)  By  fighting,  p.  716. 

(B)  —    ILL-USAGE   TO   8ERNANT8,   p.  717. 

(C)  —     INFECTION,   p.  717. 

(D)  ~     MEDICINES,   p.  717. 

(E)  —   poison,  p.  718. 

(F)  —    RAPE,   p.  718. 

(G)  —    SAVAGE  ANIMALS,   p.  718. 
(H)  —    STARVING,   p.  718. 

(I)  -*-    STABBING,   p.  718. 

(  J )  -**    SWEARING  FALSELY   SO  AS  TO  PROCURE  THE  EXECUTION  OF  AH 
INNOCENT  PERSON,-   p.  718. 

(fc)  Where    person   killed    without    intention,    when   doing* 

ANOTHER   ACT,  p.   719. 

(L)   « UPON   PROVOCATION,   p.  719. 

(M)  i— *  IN   DEFENCE   OF   PROPERTY,   p.  7*9. 

(N)   As  TO  THE   KILLING  OFFICERS   OF  JUSTICE,   p.  720. 

\0)  — — BY   OFFICERS  OF  JUSTICE,   p.  720. 

*  Mothiarium  mortarium,  a  gift  left  by  a  man  at  his  death  to  his  parish  caarch,  for 
die  recompense  of  his  porsonal  tithes  and  offerings  not  made  in  his  lifetime.  A  mortaary 
Is  not  property  and  originally  doe  to  an  ecclesiastical  incumbent  from  any  bat  those  only 
erf  htstwn  parish,  to  whom  he  ministers  ■piritual  instruction,  and  hath  right  to  their  tithes. 
Bet  by  eestem  in  some  places,  they  are  paid  to  the  parsons  of  ether  parishes  as  the  corpse 
passes  throagh  them. 

YOL.  XII,  «3 
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(P)   A8  TO   THfi   KfLLltfG  OF    ILLEGITIMATE   CHILDREN,    p.    MO. 

IV.  RELATIVE  TO  ACCESSARIES,  AIDERS  AND  AxHtfTTORS, 

p.  721. 
V. THE  INDICTMENT. 

4 A)  By  general  requisites,  p.  721. 

(B)    BY   PARTICULAR   REQUISITES. 

(a)   Venue. 
1.  In  general,  p.  722.    2.  When  committed  in  Wale*,  p.  722.     5.  When 
Committed  on  the  high  seas,  p.  722. 
I  1W]      {$)  Time,  p.  723.     (c)  Statement  of  the  party  killed,  p.  724.    (df)  State- 
ment of  the  party  killing,  p.  724.     (e)  Statement  of  the  words,  "  in  the  peace 
of  God,"  p.  724.     (/)  Statement  of  the  words  "  force  and  anns,n  p.  725. 
(£)  Statement  of  the  means  by  which  the  death  was  effected,   p.  725.    (a) 
Statement  where  the  death  was  by  a  certain  instrument — as  to  which  hand  it 
was  in,  p.  726.     (t)  Statement  of  the  force  of  such  instrument,  p.  726.    (/) 
Statement  that  the  wound  was  mortal,  p.  726.     (k)  Statement  of  the  length 
and  depth  of  the  wound,  p.  726.     (I)  Statement  of  the  part  where  the  round 
was  inflicted,  728 .     (m)  Statement  of  the  death,  p.   728.     (n)  Statement  of 
fbe  malice,  p.  728.     (o)  Of  the  conclusion,  p.  728. 
VI.  RELATIVE  TO  THE  FINDING  OF  THE  GRAN©  JURY, 
n.  729. 

VII.  -— ■ - PLEAS,  p.  729. 

VIII. EVIDENCE. 

(A)  For  the  prosecution. 

(a)  Of  the  death,  p.  730.     (6)  Of  the  word  «  in  the  peace  of  God,"  pC 

730.  (c)  Of  the  words  "  did  strike,"  p.  730.     (d)  Of  the  mttrnment  mi1 
means  of  kilting,  p.  730.     (e)  Of  the  hand  by  which  k  was  effected,  p.  731. 
(f)  Upon  what  part  of  the  body,  p.  731.     (g)  Of  the  size  of  the  wound,  p.  ' 

731.  (h)  That  the  wound  was  mortal,  p.  731.     (i)  Of  the  malice,  p.  731. 

(B)  For  the  prisoner,  p.  731. 

IX.  RELATIVE  TO  THE  VERDICT,  p.  732. 

X. ~ - JUDGMENT,  p.  T3£ 

Xf.  -— <^ PUNISHMENT,  p.  732. 

Htr  -^-^ TREATMENT  OF  THE  MURDER* 

ER  AFTER  SENTENCE,  p.  732. 
XIII. EXECUTION. 

A)  Time  of,  p.  732. 

B)  Mode  of,  p.  732. 

(C)  Stating  of,  p.  733. 

(D)  Disposal  of  thr  bodt  after,  p.  733* 
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[  715  }  I.  RELATIVE  TO  THE  DEFINITION  OF* 

*  The  tern  murder,  or  marther,  is  derived,  Mr.  Justice  Blackstone  stye,  from  the  Tee- 
tonic  word  mar  da,  which  originally  imported  a  hiding  or  concealment,  and  m  therefore 
anciently  used  only  for  the  secret  killing  of  another  by  the  bands  of  an  asss,«am;  4  BJa. 
Com.  194,  195.  Bat  it  seems  to  be  more  correctly  traced  to  the  Saion  tern  m*ratk, 
synonymous  with  mors,  to  which  the  barbarous  Latin  term  murdrum,  and  the  French 
meurdre,  owe  their  origin;  Jac.  Die.  Murder.  The  offence  as  It  atanda  at  the  present* day, 
is  concisely  defined  by  Lord  Coke  to  bo  when  a  man  ef  sound  memory,  and  of  rise  age  of 
discretion,  killctB- s dy  reasonable  creature  in  rerum  natura,  and  under  the  king's  peace, 
by  malic«rp*rep>nce  at  aforethought,  either  expressed  by  the  inrty,  or  implied  by  law;  eV 
Inst.  47.  51;  I  East,  P.  C.  214.  By  the  9  Geo.  4.  c.  81.  tbo  various  statute*  in  Eatf- 
land  relative  to  offences  against  the  person  hate  been  consolidated  and  mended,  Tnat 
statute,  after  reciting  the  different  state t as   apoa  tho  subject,  declares  that   they  shall 


tinue  m  full  force  until  and  throughout  the  last  day  of  June  in  the  year  182ft,  and  shall 
from  and  after  that  day,  *«  to  that  part  of  the  wilted  kingdom  called  England,  and  as  to* 
offences  committed  within  the  jurisdiction  of  the  Admiralty  of  England',  be  repealed  except 
so  far  as  any  of  the  said  acts  may  repeal  the  whole  or  part  of  any  other  net,  end  oxcoft  a# 
to  offences  commuted  before  or  upon  the  said  last  day  of  Jane,  which  shall  he  dealt  villi 
and  punished  as  if  this  act  had  not  been  passed;  and  that  that  actahall  comment*  and  take? 
effect  (except  aa  hereinbefore  excepted)  on  the  first  day  of  July,  1S28,  wkb  a  proviso  that 
nothing  in  that  act  contained  shall  affect  or  alter  any  act  so  tar  as  it  relataa  to  the  crim*  of 


MURDER.— What  constitute  ike  offence.  »• 

II.  RKLALIVE  TO  THE  CIRCUMSTANCES    NECESSARY  TO 

CONSTITUTE  THE  OFFENCE. 
(A)  Of  the  party  liloing.* 

(B)  Op  the  party  killed.!  m 

(C)  Of  the  actual  killing. J  [71*  ] 

(D)  Must  be  unlawful,  and  not  excusable. § 
i  (E)  With  malice. || 

high  treason,  or  to  any  branch  of  the  public  revenue  or  shall  affect  or  alter  any  act  for  the 
pretention  of  smuggling,  or  any  part  of  the  act  passed  in  the  sixth  year  of  the  present 
taiga,  entitle  J,  "Ao  Act  to  repeal  the  Laws  relating  to  the  Combination  of  Workmen,  and 
to  mate*  other  provisions  ia  lieu  thereof."  The  statute  then  proceeds  to  enact  Ha  various 
"provisions,  and  declares,  that  every  o 'Fence  which  before  the  commencement  of  that  act 
woatd  have  amoontedto  petit  treason,  shall  be  deemed  to  bo  murder  only,  and  no  greater 
offence;  and  all  persons  gailty  in  respect  thereof,  whether  as  principals  or  accessories, 
•halt  bo  dealt  with,  indicted,  tried  and  punished  as  principals  and  accessories  in  murder, 
And  by  a.  82.  it  is  enacted,  that  all  indictable  offences  mentioned  in  that  statute,  whiejh 
shaJl  be  committed  within  the  jurisdiction  of  the  Admiralty  of  England,  ahall  ho  deemed 
ss>  bo  offences  of  too  same  nature,  and  liable  to  the  aamo  pnoishment,  as  if  they  had  been 
committed  upon  the  land  in  England,  and  may  be  dealt  with,  inquired  of,  tried,  aod 
determined  in  the  same  manner  as  any  other  offences  committed  within  the  jurisdiction  of 
the  Admirality  of  England;  provided  always  th.it  nothing  therein  contained  shall  alter  or 
affect  any  of  the  laws  relating  to  the  government  of  his  Majesty's  hind  oiMiaval  forces. 

*  It  mast  be  committed  by  a  person  of  sound  memory  and  discretion;  it  cannot  be 
committed  by  an  idiot,  lunatic,  or  infant,  unless,  indeed,  he  show  a  consciousness  of  doing 
wrong,  and  of  course  a  discretion  or  discernment  between  good  and  evil;  4  Bla.  Com.  195, 
1W.  280.  et  seq.;  1  Hawk.  c.  1.  But  if  any  person  procure  an  idiot,  &c.  to  murder  ano- 
ther, the  procurer  is  guilty  of  murder;  1  Hawk.  c.  81.  s.  7;  although  perhaps  not  present 
sit  the  time  H  was  committed. 

t  Murder  may  bo  committed  upon  any  person  within  the  king's  peace;  therefore,  to 
kill  mu  alien  enemy  within  the  kingdom,  unless  it  be  in  the  beat  and  actual  exercise  of 
war;  or  to  kill  a  Jew,  an  outlaw,  one  attainted  of  felony,  or  a  premunire^  is  as  much 
enurder  as  to  kill  the  most  regular  born  Englishman.  The  party  killed  mast  be  a  reasona- 
ble bojog,  alive,  and  within  the  king's  peace;  and  therefore,  to  take  a  potion  in  order  to 
|>red«ee  abortion,  or  to  administet  it  to  a  pregnant  female  with  the  same  design,  or  to  strike 
tier  «o  that  the  child  is  killed,  is  not  murder  at  common  law,  because  it  was  not  in  rerutn 
a>of  ura,  aud  the  circumstances  of  its  death  cannot  ho  ascertained  with  sufficient  precision; 
though  there  seems  to  bo  so  mo  doubt  whether  if  tho  child  be  born  alive,  and  afterwards 
died  by  reason  of  the  violence  it  has  received  before  its  birth,  it  will  be  murder  in  the  party 
who  inflicted  it;  Hawk.  b.  1.  c.  81.  s.  17,  18;  1  Hale,  432;  8  Inst.  59.  Bac.  Abr.  Murder 
and  Homicide,  b.  It  is,  however,  certain  that  if  a  man  persuade  a  woman  who  ia  with 
a\bild  to  destroy  her  offspring  on  its  birth,  and  rhe  follows  bis  advice,  he  is  an  accessary  to 
enurder,  though  the  object  of  his  malice  was  not  in  being;  at  the  time  he  contrived  its  des- 
truction; 1  Hale,  488;  and  by  48  Geo.  8.  c.  58.  a.  I;  it  is  a  capital  offence,  wilfully  ma- 
liciously, and  unlawfully  to  cause  a  woman  to  take  any  deadly  poison,  or  other  noxious 
aud  destructive  substance,  or  thiog  with  an  intent  to  procure  miscarriage,  she  then  being 
quick  with  child;  see  8  Geo.  4.  c.  81. 

%  To  constitute  murder  there  must  be  actual  killing.  But  it  is  not  necessary  that  death 
ahoorid  bo  eau«ed  by  direct  violence;  it  is  sufficient  if  the  act  done  apparently  endangers 
lifo,  and  eventually  proves  fatal,  Hawk.  b>  1.  e,  31.  s.  4.;  and  if  tho  wound  itself  4>o  not 
mortal,  but  by  improper  applications  becomes  so,  and  terminates  fatally;  aod  it  can  bo 
clearly  shown  that  the  medicine  and  not  the  wound  was  the  cause  of  tho  death,  the  party 
who  inflicted  the  latter  will  not  be  criminal;  1  Gale,  428.  But  where  the  wound  was 
adequate  to  produce  death,  it  will  be  no  excuse  to  show  that,  hud  proper  care  boon  taken, 
a  recovery  might  have  boon  effected;  1  Hal6.  4  £8. 

§  The  hilling  must  be  .unlawful,  and  not  justifiable  or  excusablo.  If  it  be  so  it  is  not 
murder,  see  1  Hale,  P.  C.481;  but  manslaughter. 

I  Tho  killing  must  be  committed  by  malice   aforethought.     Malice  is  either  express  oj 

implied.     Express  malice  is,  when  one  with  a  sedate  and  liberal  mind,  and  formed  design 

does  kill  another,  which  formed  design  is  evidenced  by  external  circumstance,  discovering 

tho  inward  intention,  as  lying  in  wait,  antecedent  manaces,  former  grudges',  and  concerted 

eehemes,  to  do  him  some  bodily  harm;   1  Halo,  451.    Neither  shall  ho  be  guilty  of  a  less    • 

crime  who  kills  another  in  consequence  of  such  wilful  act,  as  shows  him  to  bo  an  enemy 

to  mankind  in  general,  as  going  deliberately  with  a  horse  used  to  strike,  or  discharging  a  gun 

among  a  multitude  of  people,  1  Hawk.  c.  39.  s.  IV;  so  if  a  man  resolve  to  kill  the  next 

.^person  ho  meats  and  do  kill  him,  it  is  murder  although  he  knew  htm  not,  for  it  is  universal 

naalice;  4  Bla.  Com.  200.     And  it  may  be  necessary  here  to  observe,  that  no  provocation, 

'Juwevor  groat,  will  extenuato  or  jollify  a  homicide,  where  there  is  evidence   of  express 

.jnalko;  Leo  .v.  Mason,  FosL   132,    So  whore  ^\.  .and   B.   having,  fdjleji  out,  A.  said  bo 
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E  TO  THE  MEANS  AND  CAUSES  OF  KILUN& 
Bt  fighting.     See  ante,  tit.  vol  Ytii.  tit.  Duel. 
.  _  (B)  Bt  ill  usage  to'sbrvants,  lie. 

w  \  .  w»*v*  •     R«  v.  Self.  1800.  O.  B.  I  East.  P.  C.  226. 


,^     <fbe  "^\Te**   **  r  *  U')on  *"9  aPPrc|rtice  returning  to  him  from  Bridewell,  wail 
JvAetMPYke^**  ^>ew«\%.    ^nt  or  mw^«hoviour,  in  a  lousy  and  distempered  conditio*,  dtf 
►  ^aem**  *<*,  iek»e     %»aw^are  °*"  *"m  a8  *"*  B'tua,*on  required  and  which  he  might  litre 
ioM  *        co***1*0*'  -wiav^1^  suffered  him  to  be  in  bed  on  account  of  the  vermin,  bat  bar* 
to°*Am°     \n£tn*de  **  Vj.  ^°  on  the  boards  for  some  time,  without  covering,  and  without 
****  M        cotMftoU  <**    **U*al  care;  the  medical  persons  who  were  examined,  stated,  that 
vYv*  Aeath  ^j^s  most  probably  occasioned  by  his  ill  treatment  in  Bridewell  tad 
4b*  w*At    °     care  when  he'  went  home,  and  they  inclined  to  think  that  if  be 
YtaAtaegi  properly  treated  when  he  came  home  he  might  have  recovered;  the 
Court,  under  these  circumstances,  and  others  in  favour  of  the  prisoner,  left  it 
\o  the  jury  to  consider  whether  the  death  of  the  apprentice  was  occasioned 
by  the  i\\  treatment  he  received  from  his  master  after  returning  from  Bride- 
well, and  whether  that  ill  treatment  amounted  to  evidence  of  malice,  in  winch 
case  they  Would  find  him  guilty  of  murder. 

2.     Rex  v.  Squire.  Lent.  Ass.  1799.  jCited  1  Russ.  C.  fc  ML  426. 
As  when  it     The  prisoner,  C.  S.,  and  his  wife  were  both  indicted  for  the  murder  of  a 


T  fI?m  boy  who  was  bound  as  a  parish  apprentice  to  the  prisoner  Charles;  and  it  ap- 
',&n™qa«A  pearcd  upon  the  trial  that  both  the  prisoners  had  used  the  apprentice  in  a  most 
Aity  of  food,  cruel  and  barbarous  manner,  and  had  not  provided  him  with  sufficient  food  and 
.nourishment;  but  the  surgeon  who  opened  the  body  deposed,  that,  in  hb  judg- 
ment, the  boy  died  of  debility,  and  for  want  of  proper  food  and  nourishment, 
juid  not  from  the  wounds,  Sec.  which  he  had  reoeived. 

Lawrence,  J.j  upon  this  evidence  was  of  opinion  that  the  case  was  defec- 
tive as  to  the  wife,  as  it  was  not  her  duty  to  provide  the  apprentice  with  soA- 
cient  food  and  nourishment,  she  being  the  servant  of  her  husband,  and  so  di- 
rected the  jury,  who  acquitted  her,  but  the  husband  was  found  guilty  .and  .we* 
£uteo\ 

(C)  Br  infection.* 

(D)  By  medicines.! 

4718  j  (E)  By  roisoN4 

htther  (F)  By  rape. 

.death  cans  RBX  v.  Lad.  Sum.  Ass.  1773.  1  Leach,  C.  L.  96. 

mitUaca11      iBdiciment  for  murder  of  a  female  infant,  of  only  nine  years  of  age.    The 
rape  is  mar  prisoner  had  several  times  committed  rape  on  the  body  of  the  deceased,  Vu 

settled         woald  not  strike,  bot  woild  givo  B.  a  pot  of  ale  to  etrike  him,  apon  which  B.  did  ■tribe 
^  A.,  and  thereupon  killed  him,  this  waa  holden  to  bo  murder;  1  Hawk.  e.  SI.  a.  34.     And 

in  many  case*  where  no  malice  is  expressed  or  openly  indicated  the  law  will  imply  it 
•That  whore  a  man  wilfully  poisons  another,  in  such  a  deliberate  act  the  law  pre* 
•malice,  though  no  particular  enmity  can  be  proved;  1  Hale,  455.  8o  if  a  man  kill 
thersuddonly,  wit  hoot  any,  or  without  a  considerable  provocation;  or  if  he  kill  an  ol 
of  justice  ip  the  legal  execution  of  his  doty ;  if  intending  to  do  another  felony,  he  uede> 
ngnedly-kill  a  man;  in  all  these  eases  the  Uw  implies  malice  and  the  offence  will  be 
^deemed  murder. 

*  It  has  been  a  question,  whether  if  a  person  infected  with  tho  plague  abonld  go  abroad 
•with  the  iotontion  of  infecting  another,  and  another  should  be  thereby  infected  and  die* 
this  weald  not  be  murder,  bot  it  is  admitted  that  if  no  such  intention  abonld  evidently  up* 
•pear,  it  wonld  not  be  felony,  though  a  great  misdemoanonr. 

t  if  a  physician  or  surgeon  give  a  medicine  to   a  patient  with  an  intent  to  care  him  ef 
•any  disorder  nnder  which  he  labours,  which  kills  him  he  will  not  be  guilty  of  any  «  *    *    " 
homicide;  1  Hale,  429.    And  thongb  it  has  been  said,  that  persons  net  regularly 
ing  the  art  of  physic  will  be  chargeable  with  manslaoghter,  if  thoy  kill  .under  the  u__ 
of  curing,  the  notion  is  justly  questioned,   and  ia  moat  probably  erroneous;  1  Hale, 
§   4  Bis.  Com.  197;  Hawk.  b.  1.  c.  82.  s.  62. 

\  In  all  cases  where  a  man  wilfully  administer*  poison  to  another,  1  Hale,  455;  or 
.poison  for  him,  and  either  he  or  another  takes  it,  and  is  killed  by  it.  Id.  411 ;  the  law  h 
plies  malice,  although  no  particular  enmity  can  be  proved.     If,  however,  it  were  udaer' 
tored  by  mistake,  or  if  it  were  laid  with  an  innocent  intention  ip  a  place  from  whjnji 
deceased  took.it,  Jt  h  inejrely  homicide  .by  misadventure.. 
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tonsequence  of  which  a  mortification  ensued,  which  was  the  cause  of  her 
death.  The  jury  found  the  prisoner  guilty,  but  judgment  was  respited. 
The  judges  gave  no  opinion  as  to  the  general  question,  whether  an  indict* 
ment  for  murder  could  be  maintained  for  this  oflfenco,  but  they  unanimously 
agreed  that  in  the  present  case  the  indictment  was  bad. 

(G)   BY  SAVAGE  ANIMALS.t 

(H)  By  starving.     See  ante,  div.  (B.) 

(\)  By  stabbing.     See  ante,  tit.  Manslaughter. 

(J)  By  swearing  falsely,  so  as  to  procure  the  execution  of  an  innocent 

PERSON. 

Rex  v.  Macdaniel.  Jan.  Seas.  1754.  Old  Bailey,  1  Leach,  C.  L.  44. 

At  the  trial  of  an  indictment  for  robbery,  the  prosecutrix  swore  very  poai-  Mssl/ 

tively  to  the  person  of  the  prisoner,  and  to  the  circumstances  of  the  robbery,  ^  mi^La 

'  in  which  she  was  confirmed  by  one  Berry.     The  prisoner,  on  the  evidence  of  cire  thee* 

these  two  witnesses,  was -convicted,  and  executed  on  the  1st  of  March  follow-  cent  ion  of 

•ing;  and  the  reward  of  40/.  given  by  4  &  5  W.  and  M.  c.  8,  to  those  who  an  innocent 


•halt  convict  a  highway  robber,  was  divided  between  the  prosecutrix  and  Ber- 
ry, when  it  was  discovered  to  have  been  a  conspiracy  and  contrivance  to  °^^lJJSJJ*1 
tain  the  reward.     Thereupon  they  were  indicted  for  the  wilful  murder  of  J. 
K.,  in  maliciously  causing  him  to  be  apprehended,  falsely  accused,  tried,  con- 
victed, and  executed,  well  knowing  him  to  be  innocent  of  the  fact  laid  to  his 
charge,  with  an  intent  to  share  to  themselves  the  reward,  See.     The  prisoners 
were  convicted  in  the  clearest  and  most  satisfactory  evidence  of  the  fact,  and 
a  scene  of  depravity  was  disclosed  as  horrid  as  it  was  unexampled.     The   I  719  1 
judgment,  however,  was  respited,  upon  a  doubt  whether  an  indictment  for        „ 
murder  would  lie  in  this  case.     But  the  Attorney-General  declined  to  argue 
it,  and  the  prisoners  were  at  subsequent  sessions  discharged  from  that  indict* 
xnent.f    . 

(K)  Where  killed  without  intention,  when  doing  another  act.J 

(L)  Where  killed  upon  provocation. 
See  also  tit.  Manslaughter. 

•  If  a  man  has  a  toast  that  is  used  to  do  mischief,  and  ho,  knowing  it,  suffers  it  to  go 
abroad,  and  it  kills  a  man,  this  has  boon  considered  by  some  as  manslang hter  in  the  own- 
er; and,  by  ethers,  murder. 

4  But  it  should  seem,  says  Mr.  Russell,  in  his  excellent  work  on  Crimos  end  Misde- 
4nenD4»nrs,  p.  497.  that  there  are  good  grounds  for  supposing  that  fhe  Attorney-General  do* 
dined  to  arguo  this  point  from  prudential  reasons,  and  principally  lest  witnesses  might  be 
deterred  from  giving  evidence  upon  capital  posrecutions,  if  it  must  be  at  the  peril  of  their 
own  Ikes,  but  not  from  any  apprelionsion  that  the  point  of  law  was  not  maiatainahle. 

%  If  a  person,  whilst  doing  or  attempting  to  do  another  net,  undesignedly  kill  a  man,  if 
the  net  intonded  or  attempted  were  a  felony,  the  killing  is  murder;  if  unlawful  (malum  in 
no),  but  not  amounting  to  felony,  the  killing  iff  manslaughter;  if  lawful,  (that  i?,  not  bo:ng 
madam  in  so),  homicide  by  misadrenturo  merely;  if  a  roan  deliberately  shoot  at  A.  and 
miss  him,  and  kill  B.,  this  is  murder;  Fost.  3C1;  1  Hale,  441.  438.  If  a  man  lay  poison 
for  A.,  and  B.,  against  whom  he  had  no  maiicioui  intent,  take  it,  and  it  kills  him,  this  is 
likewise  murder;  1  Hale,  436;  Rex  v.  Saunders,  Plowd.  474;  Rex  v.  Gore,  9  Co.  SI.  But 
if,  when  engaged  in  an  unlawful  or  dangerous  sport,  a  man  killed  another  by  accident,  it  is 
mannlaoghter,  Fost.  259,  260,  26J;  1  Halo,  472,  473;  1  Hawk.  e.  29.  s.  S;  if  the  snort 
svere  lawful  and  not  dangerous,  it  would  be  homicide  by  misadventure  merely,  Fost.  260; 
so  it  is  homicide  by  misadventure  merely;  see  Cro.  Car.  558.  Whore  a  man  is  at  work 
with  a  hatchet,  and  the  bead  of  it  flies  off,  and  kills  a  bystander,  this  is  homicide  by  misad- 
venture; 1  Hawk.  c.  29.  s.  2.  If  a  man  shooting  at  game,  by  accident  kill  another,  it  is 
homicide  by  misadventure  merely,  oven  although  the  party  be  unqualified,  Fost.  259;  for  the 
use  of  fire  arms  by  an  unqualified  person,  is  merely  a  prohibited  act,  and  not  malum  in  so. 
There  are  two  seeming  exceptions,  however  to  tho  above  rule:  1st.  If  two  persons  be 
fighting  under  such  circumstances  that  if  one  uero  killed,  it  would  bo  manslaughter  only  in 
the  other,  if  in  such  case  an  innocent  party  be  unintentionally  killed  by  one  of  them,  it  is 
manslaughter  only;  Fost.  262;  Rex  v.  Brown,  1  Leach,  148.  This,  perhaps,  is  not  strictly 
nn  exception,  for  the  act  in  which  the  parties  ore  engaged,  namely,  the  fighting,  is  not  m 
itself  felonious,  although  the  result  of  it  may  be  so.  Sndly.  Where  an  act  in  itself  is  law- 
itil,  and  at  the  same  time  dangerous,  in  order  to  render  an  unintentional  homicide  from  it 
•xoneable,  it  must  appear  that  the  party  whilst  doing  the  act,  nsed  such  a  degree  of  caution 
«•  to  make  it  improbable  that  any  danger  or  injury  should  ariae  from  it  to  others;  if  not, 
ifce  homicide  will  bo  manslaughter  at  toe  least, 
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Rbz  v.  Willoughbt.  1  Russ.  C.  and  M.  457;  S.  C.  1  East,  P.  C.fttf, 
In  general       j|  WM  gtated  as  a  general  rule,  that  no  provocation  can  render  murder  iua> 

dw  Mrdlr  (**)  Whebe  killed  iw  defence  or  property.* 

justifiable.  (M)   At  TO  THE  KILLING  OF  OFFICERS  OF  JUSTICE. 

[  730  |  See  anle,  tit.  Manslaughter. 

(O)   As  TO  THE  KILLING  BY.  OFFICERS  OF  JUSTICE. 

'See  onie,ttt.  Manslaughter. 

(P)   As  TO  THE  KILLING  OF  ILLEGITIMATE  CHILDREN. 

Rex  v.  Cole..  Lent.  Ass.  1813.  Old  Bailey,  2  Leach,  C.  L.  1095;  S.  C.  S 

Campb.  371. 
It  has  sees     The  prisoner  was  tried,  on  the  coroner's  inquisition,  with  having  murdered 
belde*  that  her  bastard  child.     A  bill  of  indictment  had  been  preferred  against  her  for  the 
*•  Nt#f(7  same  offence*,  but  the  grand  jury  threw  out  the  bill,  there  not  being  sufficient 
MtTwArt  •v^cnce  *°  pro**  n6T  gui'ty  °f  tne  murder.   There  was  clear  evidence,  how* 
<hc4tOee.  evcr>  th*t  *n*  prisoner  had  concealed  the  birth  of  the  child;  a  question  was, 
£.1  to  tad  therefore,  made,  whether  she  could  be  found  guilty  of  the  concealment,  uav* 
thc  defend  der  the  statute  of  43  Geo.  3.  c.  58  s.  4,  which  repeals  the  statute  21  Jac  c. 
•***  4*!*?   £?>  alM*  enacts,  that  the  trials  of  women,  charged  with  a  murder  of  the  issue 
kLu!!!i°ii]  °**  ^e'r  D°^'e9*  ma'e  or  female,  which,  being  born  alive,  would  by  law  be  a 
j^\p     bastard,  shall  proceed  and  be  governed  by  the  like  rules  and  evidence,  and  of 
nlies'not  on  presumption,  as  are  by  law  allowed  in  respect  of  other  trials  of  murder,  pro- 
ly  to  a  ease  vided  that  it  shall  be  lawful  for  the  jury,  by  whose  verdict  any  prisoner  charg* 
where  lbs  sd  of  such  murder  shall  be  acquitted,  that  she  did,  by  secret  burying  or  other- 
it  indicted,  trite,  endeavour  to  conceal  the  birth  thereof,  and  thereupon  it  shall  be  lawful 
ihe  has*  ^°r        Court  to  commit  such  prisoner  to  the  common  jail,  or  the  house  of  coi- 
feean  charg  rection,  for  any  time  not  exceeding  two  years.    Upon  consideration  by  the 
ed  oo  tjbe    twelve  judges  they  were  all  of  opinion,  that  a  prisoner  may,  under  such  cir- 
/wrooerVis  cunostaoces,  he  found  guilty  of  the  concealment,  whether  charged  with  the 
9BM!*         murder  by  the  coroner's  inquisition,  or  by  a  bill  of  indictment  returned  by  the 

grand  jury. 

,    m       IV.    RELATIVE   TO   ACCESSARIES,!    AIDERS   AND  ABET- 
JWI  TORS. 

*  If  apy  parson  attempt  to  rob  or  murder  another,  in  or  near  the  highway,  or  in  a  dweU 
ljni  bouse,  or  attempt  burglariously  to  break  into  any  dwelling* house  in  the  night  time,  anal 
be  killed  in  the  attempt,  the  slayer  shall  be  acquitted  and  discharged;  see  96 IL  f  C  &a, 
sod  seo  1  Hale.  481,  Ice.  The  above  rule,  however,  doea  not  extend  to  felonies  wUWou* 
{force,  anch  aa  picking  pockets,  I  Hale,  488;  nor  to  misdemeanours  of  any  kind;  and  even 
fin  oases  within  the  rule,  it  must  be  proved,  that  the  intent  to  commit  such  forcible  and  atro- 
cious crime  was  clearly  mariifested  by  the  felon,  1  Htle,  484;  otherwise,  the  homicide  wilt 
>fee  manslaughter  at  least,  if  not  murder.  Bat  in  cases  within  the  rule,  it  may  be  necessary 
JIq  observe,  that  the  party  whose  person  or  property  is  attacked,  is  not  obliged  to  retreat,  aa 
.in  other  nance  of  self  defence,  but  may  even  pursue  the  assailant,  until  he  find  himself  or 
;his  property  out  of  danger;  Fost.  273. 

f  By  the  21  Jac.  4.  c  27.  it  was  enacted,  that  if  any  jsoman  be  delivered  of  a  child, 
.which,  if  bqrn  alive,  should  by  law  be  a  bastard,  and  endeavour  privately  to  conceal  he 
death,  the  mother  should  be  deemed  to  have  murdered  it,  unless  she  could  prove  it  to  he) 
•bocs  dead  by  the  testimony  of  one  witness.     It  is  unnecessary  to  onter  on  the  constiueiiom 
of  tjris  statute,  becuuse  it  is  repealed  by  43  Geo.  3.  o.  58.  and  also  by  tho  9  Geo.  4.  c.  M. 
s,  14.  which  enacts,  ihit  if  the  prisoner  be  acquitted  of  the  murder,  and  tho  jury  tad  she 
jwas  delivered  of  the  issue  of  her  body,  and  it  appear  in  evidence,  that  ehe  did,  by  aecfcl 
burying,  or  otherwise  disposiog  of  the  doad  body  of  tho  said  child,  enieay.oiir  to  conceal 
the  birth  thereof,  tho  jury  may  find  her  guilty  of  the  concealment,  and  she  shall  mereapoa 
be  imprisoned  with  or  without  hard  labour  for  a  term  hot  exceeding  two  yearn. 

%  An  booms ary  before  the  fact  is  a  party  who  counsels,  commaods,  or  directs  the  killing 
jof  any  person,  and  is  himself  absent  at  the  time  of  the  fact  being  done,  and  ibevgfc  tho 
crime  be  done  by  the  intervention  of  a  third  person,  he  that  procures  it  to  be  committed  is 
an  aecessnry  before  the  fact;  so  that  if  A.  bids  his  servant  hire  somebody,  no  matter  whom, 
to  murder  B.,  andiurnish  him  with  money  for  th.it  purpose,  and  the  servant  procure,  C.,  a 
person  whom  A.  never  saw  or  hoard  of,  to  do  it,  A.  is  an  accessary  before  the  fact.  An 
accessary  after  the  fact  in  murder  is,  where  a  person,  knowing  a  murder  to  have  boon  eeat- 
mitted,  receives,  relieves,  cemforts,  or  assists  the  offender.  It  may  be  here  observed,  he**> 
ever,  that  if  one  wound  another  mortally,  and  after  the  wound  given,  but  before   4***) 
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1.  Rex  y.  Salisbury.  M.  T.  166h  R  B.  Plowd.  97. 

Several  persons  conspired  to  kill  Dr.  Ellis,  and  they  set  upon  him  according-  Aidtn  aa*T) 
ly,  when  Salisbury,  who  was  a  servant  to  one  of  them,  seeing  the  affray,  and  •hmtora 
fighting  on  both  sides,  joined  with  his  master,  but  knew  nothing  of  his  mas-  JjJJJ^  *  y 
ter%s  design.     A  servant  of  Dr.  Ellis,  who  supported  his  master,  was  killed,  ty  0f  mar 
The  Court  told  the  jury  that  the  malice  against  Dr.  Ellis,  would  make  it  der  or  man 
murder  in  all  those  whom  the  malice  affect  eel,  as  the  malice  against  Dr.  Ellis  ■laagbtar, 
wonld  imply  malice  against  all  who  opposed  the  design  against  Dr.  Ellis;  butace?"*^S 
as  to  Salisbury,  if  he  had  no  malice,  but  took  part  suddenly  with  those  who  j^^pf 
had,  without  knowing  of  the  design  against  Dr.  Ellis,  it  was  only  manslaugh-  bamicide. 
ter  in  him .    The  jury  found  Salisbury  gnilty  of  manslaughter,  and  three  others 
of  murder,  and  the  three  were  executed. 

2.  Regina  y.  Wallis.  M.  T.  1703.  Old  Bailey,  334. 

Indictment  against  O,,  for  the  murder  of  J.  C»,  and  also  against  B.,  C,  D.,  And  if  tha* 
and  E.,  as  persons  present,  assisting,  aiding,  and  abetting  O.  thereon.  It  P^*90  eBjar 
also  appeared,  that  O.  had  been  tried  on  this  iudictmant  and  acquitted.  ejnafbrae 

^  Holt,  C.  J.  Though  the  indictment  be  against  the  prisoner  for  aiding,  as-  fitted,  it 
sitting,  and  abetting  O.,  who  was  acquitted,  yet  the  indictment  and  trial  of  doe*  not 
this  prisoner  is  well  enough;  for  who  actually  did  the  murder  is  not  material:  preclede 
tfce  matter  is,  that  murder  was  committed,  and  the  other  is  but  a  circumstance,  *h«  «*a?ic 
and  all  are  principals  in  this  case;  therefore,  if  a  murder  be  proved,  it  is  well u??      ** 

V.  RELATIVE  TO  THE  INDICTMENT. 

(A)  Ge.xbral  requisites.     See  ante,  tit.  Indictment. 

(B)  Particular  requisites.  [  T£2  J, 

(a)  Venue. 

1st  In  generat* 

2nd    When  committed  in  Walen, 

Rex  v.  Athos.  T.  T.  1722.  K.  B.  8  Mod.  136. 

On  motion  to  remove  an  indictment  for  murder,  found  at  the  Grand  Sea-  If  the  war 

moos  in  Wales,  by  certiorari  into  the  next  English  county  to  that  in  which  the  ^^2  ^°* 

fact  was  committed.     Per  Cur.    A  murder  in  Pembrokeshire  may  be  tried  in  wVlet  'ibv 

the  county  of  Hereford ;  for,  by  the  statutes  20  Hen.  8,  c.  4,  the  26  Hen.  8,  T#QB#  nmy 

c  6,  and  34  &  35  Hen.  8,  c.  26,  the  Justices  of  Assize  in  the  next  English  be  laid 

eettnfy  have  a  concurrent  jurisdiction  with  the  Grand  Session  in  Wales.         there,  oris? 

3d.   When  committed  on  the  high  teas.!  tkeaenEw 

°  *  gheh  coin- 

ensue*,  a  person  assist*  or  receives  the  delinquent,  thin  does  not  make  such  person  acces*  ty.f 
sary  to  the  noneioide;  for  till  death  ensues  there  is  no  felony  committed;  9  Geo.  4.  e.  31.  a. 
3b  declares,- that  every  person  convicted  of  murder,  or  of  being  an  accessary  before  the  fact 
to  murder,  shall  suffer  death  as  a  felon;  and  every  nocessery  after  the  fact  to  murder  shall 
be  liable  to  be  transported  for  life,  or  to  be  imprisoned,  with  or  without  bard  labour,  for  not 
more  than  four  years. 

e  By  the  common  law,  if  a  mortal  wound  was  given  in  one  county,  and  die  party  died 
in  anoihor,  the  offender  could  not  be  indictod  in'  either;  for  a  jury  of  the  last  could  not  en- 
quire of  the  wounding  in  the  fl'st,  nor  could  the  grand  inquost  of  the  former  take  cogni- 
zance of  the  death  in  the  latter,  Hawk.  b.  2.  c  25.  s.  36;  and  see  vol.  I.  p.  178,  179,  tkc 
But,  by  2  It  3  Edw.  6.  c.  24.  the*  venue  is  to  be  laid  in  the  county  where  the  party  dies;  and,? 
as  the  same  difficulty  existed  in  the  case  of  accessaries,  who  planned  a  murder  in  one  juris- 
diction which  was  perpetrated  in  another,  the  43  Geo.  3.  c.  1 1  8.  s.  5.  atlows  the  prosecutor' 
to  indict  them  in  which  of  the  two  he  pleases. 

f  But  it  has  been  considered  as  a  doubtful  point  in  what  place  the  trial  ought  to  be,  sap** 

rosing  -the  stroke  given  in  an  English  county,  and  the  death  in  Walos,  see  1  East,  P.  C  c. 
.  ».  1 29.   p.  363;  Stark.  Criro.    Pleading,  3;  2  Mauls  and   Selwyn,   27th  1   Leach,  C* 
L.  125. 

£  The  28  Hen.  8.  c.  15.  s.  1.  enacts,  that  all  felonios,  murdors,' Jtc.  committed  upon  the 
nen,  or  in  any  haven,  river,  creek,  or  place,  where  the  Admiralty  has  or  pretends  to  have 
power,-  authority,  or  jurisdiction,  shall  be  inquired,  tried,  fee.  in  such  shires  or  places  in  the 
realm-  air  snail  be  limited  by  the  king's  commission,  in  like  form  as  if  such  offences-  bad 
been  committed  upon  the  land.  By  the  15  Rica-  2.  c.  8.  the  admiral  ^as  jurisdiction  pi  ven? 
to  hints  to  inquire  of  the  death  of  a  man,  and  of  a  mayhem  done  in  great  ships  hovering  in* 
the  main  stream  of  great  rivers  only,  beneath  the  bridges  of  the  samo  fivers  nigh  to  the' 
«ta,  and  in  none  other  places  of  the  same  ri vera.    With  respect  to-  accessaries  to*  felon  ie* 
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Rex  v.  Bruce.  1812.  Old  Bailey,  2  Leach,  C.  L.  1093. 
The  Adari  ln  action  for  murder.  It  appeared  that  the  place  in  which  this  murder  was? 
raltyand  committed  is  a  part  of  Milford  Haven,  in  the  passage  over  the  sameybetweeir 
common  Balwell  and  the  opposite  shore,  near  to  the  town  of  Milford,  the  passage  bang 
law  bate  there  about  three  miles  over;  it  was  about  seven  or  eight  miles  from  the  mouth 
•oneurrent  of  the  river  or  open  sea,  and  about  sixteen  miles  below  any  bridges  over  the 
jerisdietioa  river;  the  water,  which  was  always  perfectly  salt,  fras  generally  above  twen- 

**  tST*  °r  tJr*t^rce  ^eet>  an<*  tue  pl*ce  was>  excepting  at  very  low  tides  indeed,  never 

w*rdor''  known  to  be  dry;  men  of  war,  sf-74  guns,  were  then  building  near  an  iolet 
close  by  the  place.  In  spring  tides  sloops  and  cutters  of  one  hundred  tone 
burthen,  are  navigable,  where  the  body  was  found,  which  is  also  nearly  oppo- 
site to  where  the  men«of  war  ride.  The  Deputy  Vice- Admiral  of  Pembroke-' 
shire  said,  that  he  had  of  late  employed  his  water-bailiffs  to  execute  process 
in  that  part  of  the  haven,  but  there  was  no  evidence  either  way  as  to  the  exe- 
cution of  the  common  law  process  there, 
f  1£l  1  '  <^ie  Court  upon  this  evidence  left  the  case  tothe  jury?  witlr  observation  a* 
I  '  to  the  situation  of  the  place,  whether  it  was  within  the  jarisdiction  or  not;  and 

the  jury  found  the  prisoner  guilty;  but  the  case  was  safed  for  the  opinion  of 
Che  Twelve  Judges,  who  unanimously  held  that  the  triaf  was  properly  had,  andV 
(hat  there  was  no  objection  to  the  conviction,  on  the  ground  of  any  supposed- 
want  of  jurisdiction  in  the  commissioners  appointed  by  the  commission  under 
the  stat  28  Hen.  8,  c.  15,  in  respect  of  the  place  where  the  offence  was  cossn 
milted. 

(b)    Time* 
|  724  ]  (c)  Description  of  the  party  killed. 

The  name  Rex  v.  Clark.  E.  T.  1816.  1  Russ.  $  Ry.  958. 

should  b*       Frances  Clark  was  indicted  for  the  murder  of  George  Lakeman  Clark,  a? 

A  e£s1Bjnil*ja,Bt  Alt?  ^^ 

ptat^  |  cnmmUted  upon  the  high  seat,  it  is  enactod  by  the  43  Geo.  3.  c.  113.  c  5  that  they  ahull  riot' 
bo  liable  to  be  tried  by  such  court  and  in  such  manner  as  is  directed  by  the  statute  98  Hen. 
8.  c.  15.  for  Crying  felonies  committed  upon  the  high  seas.  By  a  late  statute,  96  Geo.  &  c 
64.  all  murders  and  olher  offences  conimitted  upon  the  high  sea,  rn  any  haven,  river, 
it  here  the  admiral  has  jurisdiction,  may  be  inquired  of  ana  tried  according  to  the  eon 
bourse  of  the  laws  of  ibe  realm,  used  u>r  offences  commuted  upon  the  laud  within  the  rs. 
and  not  otherwise,  in  any  of  his  majesty's  islands,  plantations,  colonies,  dominions,  forts, 
or  fictorioe,  under  the  king's  commission;  and  the  commissioners  are  to  bar©  the  same 
power*  for  such  trial  within  any  such  islands,  fcc,  as  atty  commissioners  appointed**  under 
Am  statute  28  Hen.  8.  c.  15.  would  hare  for  the  the  trial  of  offences  within  the  rea/m.  The* 
provisions  of  this  act  aro  extended  by  a  more  reoent  statute,  die  57  Geo.  &  e.  53.  to  mur- 
ders and  manslaughter,  committed  in  places  not  within  hia  majesty's  dominions:  it  eoacU 
that,  murdors  and  manslaughter,  committed  on  land  at  the  settlement  in  the  Bay  of  Hon- 
duras, by  any  person  residing  or  being  within  the  settlements  and  in  the  islands  of  New 
Zealand  and  O'taheite,  or  within  any  other  islands,  countries,  or  place*,  not  within  hit  ma- 
jesty'g  dominions,  nor  subject  to  any  European  state  or  power,  nor  within  the  territory  of 
the  United  States  of  America,  by  the  master  or  crew  of  any  British  ship  or  vessel,  or  any 
of  them,  or  by  any  person  tailing  m  or  belonging  thereto,  or  that  shaH  hare  sailed  in  and 
belonged  to,  and  have  quit' od  any  British  ship  or  vessel,  to  lire  in  any  of  the  said  ieJsjDosy 
eVc,  or  that  shall  be  there  living,  may  bo  tried  and  punished  in  any  of  bir majesty'*  islands, 
plantations,  colonies,  It'c.  by  the  king's  commission  issued  by  virtue  of  46"  Geo.  3.  c  54.  in 
tho  same  manner  as  if  such  offences  have  been  committed  upon  the  high  seas.  With  re- 
spect to  murders  and  other  capital  crimes  committed  in  Newfoundland  and  the  isles  thereto 
belonging,  it  is  enacted  by  the  10  Jt  11  W.  t.  c.  25.  a.  13.  that  they  may  be  tried  in  any 
county  of  England;  and  though  the  king  is  enabled  by  subsequent  statutes,  to  erect  courts 
Of  civil  and  criminal  jurisdiction  in  that  county,  it  does  not  appear  that  those  ttalntea  take/ 
away  the  jurisdiction  given  by  tho  statute  10  It  11  W.  3. 

*  The  time,  both  of  the  stroke  and  death,  should  be  stated  on  the  record;  the  former, 
because  tho  oscheat  and  forfeiture  of  lands  relate  to  it;  the  hitter,  in  order  that  k  may  ap- 
pear that  the  death  took  place  within  a  year  and  a  day  after  the  mortal  injury  was  received, 
2  Hale,  179;  Cro.  Eli*.  739;  2  Inst.  811;  1  Vol.  222;  this  may  be  done  by  stating,  accord- 
ing to  the  fact,  either  that  he  died  instantly  of  the  wound,  or  that  he  languished  to  a  day 
specified,  and  then  died,  1  East,  6.  c.  344.  If  either  fact  occurred  in  the  night,  it  should 
be  so  stated,  though  this  would  not  be  material  in  an  indictment,  whatever  it  might  man 
appeal.  It  is  not  sufficient  to  lay  tho  offence  between*  two  specified  days,  or  about  a  cue* 
tain  day,  or  on  a  saint's  day,  of  which  there  are  two  of  thesamo  name,  without  an  addition 
to  distinguish  them,  Hawk.  b.  2,  c.  23.  s.  8.  An  impossible  day,  as  tho  thirty  .first  day  of 
June,  will  vitiate,  and  leave  tho  proceedings  as  if  no  time  had  been  stated;  Moor,  556. 

f  Bat  there  is  no  occasion*  to  state  the  addition,  although,  fer  tho  sake  of  distinction^  a> 
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Usim4fotn  infant  male  child,  aged  three  weeks.  The  child  was  herd,  and  had 
teen  christened  George  Lakeman,  the  father's  name.  The  murder  was  prov- 
ed, hut  there  was  no  evidence  that  the  child  had  ever  been  called  Clark;  and, 
on  a  case  reserved,  the  judges  held,  that  as  it  had  not  obtained  the  mother's 
name  by  reputation,  it  was  improperly  catted  Clark  in  the  indictment;  and 
that,  as  there  was  nothing  but  the  name  to  identify  it  in  the  indictment,  the1 
conviction  could  not  be  supported. 

(d)  Statement  oj  the  party  kilted.* 
(e)  Statenuntt  of  the  word*  «m  the  peace  of  God."f 
(j ) Statement  of  the  words  ltw\lh  force  and  arms?*i 
(g)  Statement  of  the  means  by  which  the  death  was  effected. 
t.     Rex  v.  Hindmarsh.  1792.  Old  Bailey,  2  Leach,  569. 
The  indictment  consisted  of  two  counts:  The  first  count  stated,  "that  G. If  die 
H.,  late  of  London,  Mariner,  not  having  the  fear  of  God  before  his  eyes,  Sec.  mf*nl*  hX 
on  the  38th  day  of  October,  1791,  with  force  and  arms,  upon  the  high  aea*>  Je^th  wag 
within  the  jurisdiction  of  the  admiralty  of  England;  to  wit,  about  the  distance  effect  ^ 
of  one  league  from  Annambue,  on  the  coast  of  Africa,  in  and  upon  one  S.  B.  doabtfal,  it 
C,  then  and  there  being,  6/c.  8tc,  on  board  of  a  certain  sloop  called  the  Jboald  be 
Solus,  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  make  an  as-8Ut*f*'n** 
fault;  and  that  the  said  G.  H.,  then  and  there,  &c,  with  a  certain  large  ptece^JJ*  V1 
of  wood  of  the  value  of  one  .penny ,  which  he,  the  said  G.  H.,  then  and  there  counts.? 
Mao,  fend  held  him,  the  said  ST  B.  C,  in  and  upon  the  head,  &c,  feloniously,   r  735  1 
wilfully,  and  of  his  malice  aforethought,  did  strike  and  beat,  giving  him,  &c, 
by  such  striking  and  beating,  &c.,  divers  mortal  bruises,  and  contusions,  m 
■ad  uson  the  head,  ©jrc,  of  which  said  mortal  bruises  and  contusions  he,  the, 
said  S.  B.  C.  did  instantly  die;  and  so  the  jurors,  ©jrc,  do  say,  that  the  said 
Qt  H.  hint,  the  said  S.  B.  C,  in  manner,  and  by  the  means  aforesaid,  then 
OiJrj  there,  &c%,  feloniously,  wilfully,  and  of  malice  aforethought,  did  kill  and 
feurder,  against  the  peace,  o)c."    The  second  count  charged,  "that  the  said 
6.  H.,  fee,  in  and  upon  the  said  S.  B.  C,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  make  another  assault;  and  that  the  said  G.  H.,  then 
end  there,  fee,  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  cast 
end  throw  the  said  S.  B.  C.  from  and  out  of  the  said  sloop  called  the  Eolus 
into  the  high  seas  there,  by  means  of  which  said  casting  and  throwing  of  him, 
the  said,  S.  B.  C.  from  and  out  of  the  said  sloop,  called  the  Eolus  into  the 
hiffb  seas  there,  by  means  of  which  said  casting  and  throwing  of  him,  the 
said   S.  B.  C.  from4  end  out  of  the  said  sloop,  into  the  high  seas  aforesaid, 
he,  the  said  S.  B.  C,  in  and  with  the  waters  thereof,  upon  the  high  seas  afore- 
said, within,  fee.,  was  suffocated  and  drowned,  of  which  said  suffocation  and 
drowning  he,  the  said  &  B.  C.  did  then  and  there  instantly  die;  and  so,  the 
jurors  aforesaid,  $c.,  say  that  the  said  G.  H.,  him,  the  said  S.  B.  C,  m  ma** 
fler  and  by  the  means  aforesaid,  then  and  there,  upon  the  high  seas,  fee,  felo- 
sdotisly,'  wilfully,  and  of  his  malice  aforethought,  did  kill  and  murder  against 
the  peace,  fee."    It  appeared  in  evidence,  that  S.  B.  C,  the  deceased,  was 

■gay  sometimes  be  proper;  3  Hale,  189;  and  if  the  name  of  the  peri  on  killed  cannot  be 
ascertained,  an  indictment  for  the  murder  of  a  certain  person  to  the  jurord  unknown,  will 
lw  valid;  2  Hale,  181. 

*  The  defondant  most  be  doscribed  in  the  indictment  by  his  christian  name  and  surname, 
and  b?  bis  addition.  . 

1  It  is  usual,  bat  not  necessary,  to  state  the  deceased  "  in  the  peace  of  God,  and  our 
kvd  the  king,  then  and  there  beiug;"  and  in  cases  where  the  party  was  breaking  the  peace 
at  the  timo,  would  be  improjten  2  Hale,  186;  Hawk.  b.  2.  c.  25. 

t  The  words  "  with  force  and  arms,"  though  constantly  inserted,  are' not  material;  see 
ft  Stark.  F.  C.  c  23.  s.  86> 

f  But  it  will  be  sufficient  if  the  manner  of  the  death  proved  agree  in  substance  with  that 
which  is  charged;  thereforo,  if  it  appear  that  tho  party  were  killed  by  a  different  weapon 
ftom-tbal  desoribed,  it  will  maintain  the  indictmonl,-  as  if  a  wound,  or  bruise,  alleged  tef 
have-  been  given  with  a  staff  or  aze,  has  been  given  with  a  stone.  So,  if  the  death  be  said 
to  have  been  by  one  sort  ofpoisoning,  and  it  turn  out  to  have  been  by  another,  the  difference 
wilt  not  bo  material.  But,  if  a  person  bo  indicted  for  one  species  of  killing,  as  by  poison- 
ing/, he  cannot  be  convicted  by  evidence  of  a  species  of  death  entirely  different,  as  by 
■hooting,  starving,  or  strangling. 

VOX*  XXC  6* 
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6ofafti&nder  ot  the  tolos,  ri  small  vessel,  employed  in  the  slave  trade,  and  oil 
board  which  G.  H.  the  prisoner,  and  Andrew  Spears,  Giles  Creed,  and  H. 
A.,  the  witnesses,  were  mariners;  that  the  prisoner  proposed  to  H.  A.  to  kill 
the  captain;  that  the  witness  S.  was  alarmed  in  his  sleep  during  the  dead  of 
the  night  of  the  28lh  of  October,  1791,  by  a  violent  noise;  and  on  gettiogfoot 
of  his  hammock,  and  going  upon  deck,  he  observed  the  prisoner  take  the  cap- 
tain up,  and  throw  him  overboard  into  the  sea,  and  that  he  was  not  seen  or 
heard  of  afterwards,  but  that  near  the  place  on  the  deck  where  the  captain 
Was  seen,  G.  C,  the  other  witness,  found  a  billet  of  wood;  and  thai  the  deck 
and  part  of  the  prisoner's  dress  were  stained  with  blood. 

Mr.  Justice  ^.shurst,  who  tried  the  prisoner,  left  it  to  the  jury  upon  the  evi- 
dence, to  say  whether  the  deceased  was  not  killed  before  his  body  wan  cast 
into  the  sea.  The  jury  found  the  prisoner  guilty,  declaring  that  they  were  of 
opinion  that  the  deceased  was  killed  by  a  beating  before  he  was  cast  into  the 
sea.  The  Court  passed  sentence  ot  death,  pursuant  to  the  statute  £5  Geo. 
2,  c.  27,  hut  ordered  execution  to  be  respited;  and  the  case  was  mentioned  to 
all  the  judges,  who  unanimously  approved  of  the  conviction. 

2.  Rex  v.  Dale.  1824.  Old  Bailey.  1  Iluss.  &  M.  C.  C.  £. 
And  an  ia       The  indictment  charged,  that  the  prisoners,  with  certain  stones  of  no  valne*t 
diccntent     wnicn  they,  within  their  right  hands,  then  and  there  had  and  heft,  inr'anc) 

tbVprwoB    llPon  the  back  Part  of  the  head  of  him> lne  said  W  W-  tbeD  and  lherc»  felow 
or  "with    ntotfsly,  &c,  and  of  their  malice  nfore-thodght,  did  cast  and  throw,  and  that 

certain  they,  with  the  stones  aforesaid,  so  as  aforesaid  cast  and  thrown,  -  the  said  W: 
■tones,"  W.,  and  in  and  upon  the  back  part  of  the  head  of  hint,  the  said  W.  W.,  felo- 
^^h*1  •n'0U8'y>  &-c*  .»  did  strike,  &c.  Objection  was  taken  that  the  mode  of  censing 
on  the  back  *ne  death  was  not  properly  stated;  but  the"  point  being  submitted  to  the  eoitf 
part  of  ths  sideration  of  the  judges,  they  were  unanimously  of  opinion,  that  the  cause  of 
deceased's  the  death  was  sufficiently  stated,  it  being  clear  that  the  stones  were  what 
head  is  mf  were  cast  and  thrown  at  the  deceased,  and  the  word  "  with"  might  be  reject- 
***•*!•  ed,  or  the  words  "  cast"  and  "  throw"  might  be  considered  to  be  used  a* 
I  '2*>  J   neuter  verbs. 

(d)  Statement  whert  the  death  was  by  aparlicidar  instrument;  as  to  which  Jumst 

it  teas  held  tft.f 
(f)  Statement  ichcfe  the  death  was  occasioned  by  a  particular  inshiaacnt,  of  la* 

price  of  the  instrument.  J 
(j)  Statement  that  the  wbvnd  was  mortal.% 
(k)  Statement  of  the  length  and  depth  of  the  wound. 
...     .      ,  Rex  v.  Moset.y.  Lent  Ass.  f  825.  York  I.  K.  &  M   C-  C.  97. 

ddh       The  indictment,  after  stating  that  the  prisoners  feloniously,  and  of  (heir 
of  the6Pl     raal'ce  aforethought,  madman  assault  on  the  party  killed,  and  threw  him  down 
wound        uPon  tne  ground,  and  with  their,  hands  and  feet,  While  he  wae  upon  the  ground, 
need  not  be  in  and  upon  his  head,  stomach,  breast,  belly,  back,  and  sides  j  feloniously,  Stc^ 
alleged.       divers  times,  with  great  force  and  violence,  did  strike,  beat,  and  kick,  and  with 
their  hands,  feet,  and  knees,  did  strike,  push,  and  press,  arid  squeeze,  proceed- 
ed thus,  giving  to  tho  said  J.  D  ,  then  and  there,  as  well  by  the  pulling,  push- 
ing, casting,  and  throwing  of  the  said  J.  D.,  down,  unto,  and  upon  the  ground 
as  aforesaid,  and  by  tho  striking,  beating,  and  kicking  of  him,  the  said  J.  D., 

*  It  teems  to  be  necessary  to  aver  a  striking  where  the  death  has  been  occasioned  by  a 
wound,  broise,  or  other  assault;  and  it  appear*  to  have  boon  holden,  that  an  indictment 
stating  that  the  party,  of  maiico  aforethonght,  mnrdered  or  gave  a  mortal  wound,  witkeat 
saying  thnt'he  struck,  &c.  was  bad;  but  this  doctrine  has  been  questioned. 

1  It  is  usual,  whore  tho  doath  was  occasioned  by  a  blow  from  some  ins: ra meat,  to  stale 
that  the  defendnnt  held  it  in  his  right  or  left  hand,  or  in  both  his  hands;- and-  this  is  said  to 
be  essential,  2  Hale,  183;  though  Mr.  East  says,  he  finds  no  ground  for  this  part tcaUrity; 
1  East*,  6.  e.  341. 

t  Tho  price  of  the  instrument  is  also  usually  staled,  or  else  it  is  averred  that  it  k  of  no 
value,  because  it  is  forfeited  as  a  deodnnd  to  the  croWn;  but  this  does  not  appear  te  be  ab- 
solutely requisite;  2  Hale,  135. 

§  When  the  death  is  occasioned  by  n  wound,  it -should  be  stated  to  hare  been  mortal; 
nor  will  the  want  of  this  term  be  supplied  by  the  allegation,  that  the  deceased  died  ia 
sequence  of  the  injury  he  received;  I  Leach,  96;  Keb.  129;  2  Hale,  186. 


MURDER.— Statement  of  ike  Death.  i7t 

whilst  he  was  lying  and  being  upon  the  ground  as  aforesaid,  m  and  upon  the   L  «T  % 
ae."  atomachf  breast,  belly?  back,  and  ride,  of  hi*,  the  said  J.  D-,  whdat  he 
the  said  J.  D.  Was  so  lying  and  being  upon  the  ground  as  •*«•"*»»»  *?* 
upon  the  belly,  breast,  stomach,  and  sides  of  htm,  the ,  said  J.  D.,  with  the 
harts,  kuecsfand  feel  of  them,'  the  said  R.  M.  and  B   M.,  .n  the  manner 
aforesaid,  several  mortal  bruises,  lacerations,  and  wounds,  and  •■>  ™  upsa 
the  belly  breast,  stomach,  and  sides  of  him,  the  said  J.D,  of  which  several 
mortal  bruises,  lacerations  and  wounds  the  said  J .  D.,  from,&c    did  languish, 
Sic.;  and  then  it  averred  the  death  and  the  murder  m  the  usual  form.     A  con- 
vict  on  having  taken  place,  the  prisoner's  counsel   moved  an  arrest  of  judg- 
nem.     It  was  urged  that  the  indictment  was  insufficient  m  staling  only  "that 
there  were  several  mortal  bruises,  lacerations,  and  wounds,  on  several  parts ^f 
the  body,  of  which  the  party  languished  and  died;'  that  a  considerable  da, 
grce  of  certainty  was  necessary  in  the  statement  ol  the  wounds  on  the  face 
IV  the  indictment,  and  of  the  sanation,  length,  Sec.  of  each;  that •  :♦  w« ne- 
cwsary  to  describe  the  psrticuhtr  parts  of  the  body  on  which  the  wound  or 
wound,  is  or  are  alleged'to  be ;  that  charging  a  wound  to  be  inflicted  »» the  s  <le 
or  sides  of  a  man  is  bad,  without  more  particularity,  as  ™nf™'*™*™°;* 
is  to  be  taken  to  be  the  side  or  sides  of  the  body,  or  of  the  head,  or  of  any  or 
whut  limb;  that  the  indictment,  according  to  ancient  forms  should  so  state  the 
fact  sotfcat  a  finger  mighi  be  placed  upon  the  part  of  the  body  where  the 
wo^ndidescStobe;  that  this  was  still  required    although  a  convict™ 
light  take  place  upon  evidence  varying  from  it,  for  the  part.cu  ■«  ought  to 
•Stated  accurately,  according  to  the  Facts  as  they  are  supposed  to  be,  for  the 
devious  information  of  the  Court  and  of  the  party  charged    w, h .*  new  to  a 
Sue  investigation;  and  in  order  that  it  might  appear  by  such  ■»*«^»fPa£ 
Sculars  that  a  due  inquiry  had  been  made  by  the  grand  jury,  or  the  coroner  s 
k£*,  *  to  thte  circumstances  before  a  party  should  be  put  lo  unde rgo .toe 
3  and  peril  of  a. trial;  and  that  the  facts  ought  not  to  be  wan  only  or  pur- 
iMselv  varied-  and  2  Hale  P.  C.  135,  I8G.  was  relied  upon.     Judgment  waa 
^ptd^nd  he  matter  submitted  to  the  consideration  of  .he  M  «J 
ttrice  for  the  purpose  of  considering  the  case.     At  the  second  "eetrng^tha 
iSty  of  the  judges,  viz.,  Gaseley,  J.,  Hullock,  B.,  Garrow B  ,  Borough, 
J^P.rk  J    Bavlev  J  .  Graham.  B.,  A  exander,  L.  C.  B.,  Best,  L,.  O.  J,, 
fno  AbboU,L fXT,   ' 1 The convict'ion  right,  as  it  appeared  in  severa  oli 
jScedenS/that  the  length,  bredth,  and  depth,  of  the  wounds  »™£-J;£ 
and  also,  that  Mr.  Justice  Lawrence  had  instructed  the  cle.k .  o "»«"  "^U 
the  Oxford  circuit  to  omit  these  particulars    when  .^™  we~  ^ ° Jt°Zy 
than  one;  that  his  instructions  had  been  followed;  and  "X™   vet  as  there 
Sght  have  felt  gfeat  difficulty,  had  the  oreceden  s  b"^  ^&&?'eo»™ 
were  precedents  against  the  objection,  they  might  consider  whemer  c om 
aeoM  required  a  statement  of  ihese  particulars,  and  as    he '^oymMt,  tf  in 
Eoduced,  need  not  be  proved,  they  thought  u  »J>"|^~^0  £  „ bad 
and  Holwyd,  J.differed  from  (he  other  judges,  and J0^"^."?  L  ***  ] 

11)  3taUmer4oflhei>art<ohfretheuotmdu:a3tnjUcled.  StatSajia* 

(m)  Statement  of  Ike  death.  deatht  aad 

Bcv  v  Trr  E  T    1818.  I  R«8S.  &  Ry-  34o.  ihocaoM 

Tfc.  indictmeS^^a  muroer,  by  forcing  acting  «-  «-£  <£*  fc 

.  It  h«  been  long  .eltled,  that  thoufh  it  ™n*  ""»'d?!l^t  mVht  t  e  good  a.  to  iu  i»«er«.edi 
wd  place  .f  .U  h.°rt,  .nd  it.  n».0.c,   in  order  that  he  *-     ^  «ind  of  WOB„d  at.  proc«. 

ibJd  ty;  ye«  if  it  appeared  apon  .be  ^^^SJSlw,'.  *  »  «"«"«'•*  in  •"  «™mf&*»- 
in  aaotber  place,  ihe  indictment  w. '  "^f™8''"?.  .""",'    mueied,  for  it  cannot  be  taken  by 
that  the  death  by  the  menu  itated  »hould  be  positive!)  auegea, 

impiicatioa.  .   ,  ...  _„„,_  ,,n„t0;od  died  of  the  injury  he  recelv- 

r It  i,  abiolately  aeceeaary  to  itate  that  the  party  "U'do.ea i  a le  >  f  wrangling. 

•  .d    and,  therefore,  it  wa.  held  that   «   •*"*«* 'j t^tffZtione,  was  erroneo... 

Sa^JM^^ 
the  third  would  hwe  been  fatal;  Hawk.  b.  2.  c.  23.  s.  »». 


809  MURDER.— Ptow. 

the  mow  aid  dirt  into  the  mouth,  $c.  the  child  was  than  and  there  eufibcataJ. 
ft  appeared  that  this  forcing  of  moss  and  dirt  did  not  produce  immediate  Sbrtn« 
epilation,  and  that  they  were  removed  before  the  child  died;  hot  the  fbrcuag 
them  into  the  throat,  made  the  throat  swell,  so  as  to  choak  up  the  passage,  and 
then  the  child  died  of  suffocation.  Upon  a  case  reserved,  the  judge  held  that, 
as  the  primary  cause  of  the  suffocation  was  the  forcing  the  moss  into  the 
throat  of  the  child,  it  was  necessary  to  state  in  the  indictment  the  intermediate 
process,  viz.  the  swelling  up  of  the  passage  of  the  throat,  which  occasioned 
the  suffocation,  such  swelling  having  arisen  by  forcing  the  moss  into  the  throat. 

See  Russ.  &Ry.  345. 
£n)  tyatemtnt  of  ike  malice*  (o)  Of  the  conclusion.     See  ante,  tit.  Indictment. 

VI.  RELATIVE  TO  THE  FINDING  OF  THE  GRAND  JURY-t 


VII.  RELATIVE  TO  THE  PLEAS.t 
[  ?£*  ]  1.  Rex  v.  Hutchinson.  1775.  Old  Bailey.  1  Show.  6;  S.  C.  3  Mod.  194,  8. 
An  acquit  Q.  Carth.  31;  Comb.  120. 

tal  fa  a  fqr  jj.,  who  had  killed  C.  in  Portugal,  and  was  acquitted  there  of  the  orarder, 
u?"may  !>•  heing  afterwards  apprehended  in  England  for  the  same  fact,  and  committed  to 
abided  in  Newgate,  was  brought  into  the  Court  of  King's  Hench  by  kabem  corpus, 
Car  to  an  in  where  he  produced  an  exemplification  of  the  record  of  his  acquittal  in  Portu- 
dietment  gal-  but  the  king  being  very  willing  to  have  him  tried  for  the  same  offence,  it 
for  ths  wag  referred  to  the  consideration  of  the  judges,  who  all  agreed  that,  as  he 
!J^L  tn  had  been  already  acquitted  of  the  charge,  by  the  law  of  Portugal,  he  could 
jtytfCQiia    J*0*  he  tried  again  lor  it  in  England. 

try.  2.  Rex  v.  Jennings.  E.  T.  1819.  1  Russ.  StRy.  388. 

The  benefit  The  prisoner  on  an  indictment  for  the  murder  of  Mary  Anne  Cooden,  waa 
°fi  c,er5y  convicted  of  manslaughter.  The  prisoner  had  been  tried  at  the  preceding 
a  Driiooer°  February  sessions  at  the  Old  Bailey,  before  Mr.  Baron  Graham,  lor  the 
applied  to  der  of  Mary  Cormach,  and  was  also  then  convicted  of  manslaughter,  and 
another  per  ceived  the  benefit  of  clergy.  The  act  which  occasioned  the  death  of  the  two 
ion  who  di  into  the  mouth,  nose,  and  throat  of  a  child,  by  which  forcing  and  throating  ef 

t*'  V*7  th°     *  Tbe  '  rm  fe,onioa9,y  u  indispensable;  Cro.  Elis.  193.     The  offence  most  abo  bo  atot- 
tnal  ot  tne^  tQ  ||aye  ^ee|)  commille(j  with,   or  malice   aforethought;  which  we  have  seen  eater  so 
first,  *n*jnI  Materially  ioto  the  definition   of  the  r.ffence,  and  which  it  is  absolutely  oecesaary  to  ajar* 
out  ot  me    j  HaU<  lg7;  nor  do  the  wortjf|  «<  feloniously  murdered,"  aid  the  omission;  Dyer,  99.  pi. 
^jf'y"  63.     The  indictment  mast  also,  nf.er  stating  the  circa mstaaces,  draw  the  conclusion  that 
action. 9       M  lne  pn80ner f  tno  defendant,  feloniously,   Jtc.  did  kill  and  murder,  the  last  word  being 
an  artificial  term,  which   it  is  requisite   to  use,  id.  ibid.;  Dyer,  28.  a.    If  either  of  these 
averments  bo  omitted,  the  defendant  can  be  found  guilty  of  manslaughter  only ;  and  indeed, 
x}^e  indictment  for  this  offence  .differs  only  from  ene  of  muider  in  the  Omission,  id.  ibid.;  a 
Eaal,  P.  C.  845.  b.     But  it  la  not  neoessary  to  repeat  the  words  feloniously,  and  of  malice 
.aforethought,  to  every  allegation. 

f  Ii  Jhas  been  said  that,  if  the  grand  jury  consider  tbe  crime  to  be  manslaughter  only* 
jlhey  may  strike  out  the  word*  "  maliciously"  of  "  malice  aforethought/*  and  tbe  concla- 
aion  charging  murder,  and  then  find  a  true  bill  of  the  charge  so  amended;  2  Hale,  1*1; 
Bac.  Abr.  indictment,  D.;  1  East,  6.  c.  847.  Dot  this  seems  very  questionable,  and  it  is 
pertain  that  if,  without  alteration,  they  were  to  indorse  the  indictment  billa  vera  for  man- 
slaughter, the  finding  would  be  invalid,  and  might  he  quashed  on  motion:  2  Rol.  Rep.  62; 
S  Bulst.  206;  I  Rol,  Rep.  407;  8  Cowp.  23.  325.  And  in  such  case,  it  ia  clearly  the  better 
course  to  prefer  a  bill  for  manslaughter,  which  tbe  jury  may  immediately  find;  2  Halo, 
102;  Bac.  Abr.  Indictment,  A. 

%  Where  a  man  bas  been  acquitted  gonerally  upon  an  indictment  for  mossier,  auirafaia 
acquit  is  a  good  plea  to  nn  indictment  for  manslaughter  of  the  same  person:   and  *  eoss- 
eerso,  where  a  man  has  been  acquitted  on  an  indictment  for  roanslaaghter,  ho  shall  not  he 
indicted  for  the  same  death  as  murder,  the  fact  being  the  same,  and  the  difference  only  in 
the  degree;  and  upon  similar  grounds  it  should  seem  that  one  who  has  been  convicted  sworn 
an  indictment  for  manslaughter,  and  had  his  clergy  allowed,  may  plead  autrefois  e+n*iej 
lo  an  indictment,  charging  the  same  death  upon  him  aa  murder;  and  it  is  clear  thai  eiitrt* 
foii  convict  of  manslaughter,  and  clergy  thereupon  allowed,  was  a  good  bar  in  aa   appeal 
.of  murder,  see  4  Co.  45;  and  autrefois  acquit,  or  autrefois  attaint,  upon  in  mdtriaoosil 
for  murder  is  a  good  plea  to  an  indictment  charging  tbe  same  death  as  petit  treason;  ooo  J 
Hale,  246,  252;  Foa'.  829;  1  Chit.  Crim.  L.  462.  et  $eq. 
§  Tfce  benefit $ clergy  |inow  aboliahfed  by  J  *  8  Geo.  4.  c.  28.  t.  8. 


IfURDEJt— Evidence— For  ProHcuhr.  £09 

4kUftft  ww  om  and  lb©  tame;  kit  Mary  Anne  Coaden  was  not  dead  whan 
the  fmensr  was  tried,  aad  received  the  benefit  of  clergy,  for  kilting  Mary 
Ceamch.  The  learned  judge  respited  the  judgment  upon  a  doubt  entertain- 
ed by  hiss,  whether,  as  this  prisoner  had  previously  received  the  benefit  of 
cltfwj  tor  the  same  act,  he  could,  on  this  trial,  receive  a  punishment  for  the 
weata  which  had  taken  place  subsequently  to  his  former  trial;  and  this  doubt 
was  subatkted  to.  the  opinion  of  the  judges.  The  judges  were  unanimously  of 
opinio*  that  the  former  allowance  of  ctery  protected  the  prisoner  against  any 
punishment  upon  the  second  verdict;  and  that  if  the  prisoner  were  to  be  called 
up  fer  judgment,  he  ought  to  rely  upon  that  allowance  as  a  bar. 

VIII.  RELATIVE  TO  THE  EVIDENCE.  [  730  J 

(A)  For  the  prosecution.   * 
(a)  Cfihedealk* 
Rex  v.  Hind  marsh.  179$.  Old  Sailey.  2  Leach  C.  L.  569. 
The  prisoner,  a  mariner,  was  indicted  for  the  murder  of  his  captain  at  sea;  The  death 
and  a  witness  stated,  that  the  prisoner  had  proposed  to  kill  the  captain,  and ougbtto  be 
that  the  witness  being  afterwards  alarmed  in  the  night  by  a  violent  noise,  went  jlfowhi* 
Upon  deck,  and  there  observed  the  prisoner  take  the  captain  up  and  throw  him  lnmt  th/j* 
overboard  into  the  sea,  and  that  he  was  not  seen  or  heard  of  afterwards;  and  ceased  hat 
that  near  the  place  on  the  deck  where  the  captain  was  seen  a  billet  of  wood  been  found 
was  found,  and  that  the  deck  and  part  of  the  prisoner's  dress  were  stained  And,  ibo* 
with  blood.     The  Court,  though  they  admitted  the  general  rule  of  law,  left  it  |J*J  ■££■ 
to  the  jury  to  say  upon  the  evidenco,  whether  the  deceased  was  not  killed  be-  jwp€llf#j 
fore  his  body  was  cast  into  the  sea,  and  the  jury  being  of  that  opinion,  the  wrtj,. 

Srisoner  was  convicted;  and  the  conviction  being  unanimously  approved  of 
y  the  judges,  was  afterwards  executed. 

(6)  Of  the  words  "  in  the  fear  of  God."t 
(c)  Of  the  words  "  did  strife. "t 
(4)  OJ  the  instrument  and  means  of  Killing. 
Rex  v.  Clarke.  H.  T.  1850.  1  B.  fc  B.  473. 
'The  indictment  was,  that  the  prisoner,  contriving  to  murder  J.  S.  with  oil  The  meaa# 
A*f  vitriol,  gave  him  a  quantity  thereof,  and  forced  him  to  take  it  into  his  mouth  0/oki.l!l?iJ 
ituwl  throat,  knowing  it  would  occasion  his  death;  by  means  whereof,  he  be- ^£4  b  * 
casne  disordered;  and  by  the  oil  of  vitriol  aforesaid,  and  by  the  disorder, shewing 
choaking,  4rc.,  occasioned  thereby,  died;  and  on  this  indictment  there  was  a  that  tbey 
plea  of  autrefois  acquit;  the  former  indictment  stated,  that  the  prisoner,  con-  cawed  the 
.(riving  to  murder  J.  S.  by  poison,  gave  him  poison,  that  is,  oil  of  vitriol,  and  death. 

•  It  most  be  proved  that  L.  N.  was  the  person  killed  otherwise  the  defendant  most  be 
.••quitted.  It  it  agreed  that  no  person  should  be  adjudged  by  any  act  whatever  to  kill  an- 
other, whs  dees  net  die  Uieroof  within  a  year  and  a  day  after  the  stroke  received,  or  cause 
eat  dtatJi  administered;  10  the  computation  of  which,  the  whole  day  upon  which  the  hart 
wee  dose  is  to  be  reckoned  the  first;  see  1  Hawk.  P.  C.  c.  SI.  s.  9;  4  Bl.  Com.  107;  1 
East,  P.  C  c  6.  s.  a  1 2.  P.  848,  844.  It  has  been  holdea  as  a  role,  that  no  person  should 
be  convicted  of  aisrder,  unless  the  body  of  the  deceased  had  been  foond;  and  a  very 
great  judge  says,  "  I  wonld  never  convict  any  person  of  murder  or  manslaughter,  unless 
una  fact  was  proved  to  be  done,  or  at  least  the  body  be  found. 

1  These  words  do  not  require  proof.  If  the  deceased,  however,  were  an  alien  enemy, 
sued  killed  in  the  actual  heat  and  exercise  of  war,  this  is  matter  of  justification,  which  may 
bo  proved  en  the  part  of  the  defendant;  see  1  Hale,  488.  Bnt  it  is  no  matter  either  of 
•*as*e  or  jnstificatioa,  that  vta  deceased  was  a  Jew,  an  outlaw,  or  one  attainted  of  felony 
aw  prmmmmirt;  U. 

%  la  ail  eases  where  the  death  is  caused  by  personal  violence,  it  is  essential  to  the  indict? 
tneat  thai  it  should  allege  that  the  defendant  struck  the  deceased,  see  5  Co.  122.  a.;  a 
H*l*»  184*  *  Hawk.  s.  82;  and  it  most  also  be  proved.  But  it  b  not  necessary  to  prove 
that  bo  strerk  him  with  the  instrument  mentioned  in  the  indictment. 

i  It  is  not  necessary  to  prove  this  strictly  as  laid;  if  it  be  proved  that  the  deceased  was 
kitted  w,ith  any  ether  instrument,  as  with  a  dagger,  sword,  staff,  or  the  like,  capable  of 
tortrfexing  the  same  kind  of  death  as  the  instrnment  stated  in  the  indictment,  the  variance 
"toill  not  be  material ;  Rex  v.  Maekally,  9  Co.  «7.  a. ;  Gitte  Ev.  281 .    But  if  the  species  of 
'alaaih  would  be  dhlerent,  as  if  the  indictment  allege  a  subbing  or  ahooting,  and  the  evi- 
dence prove  a  poisoning  or  starving,  the  variance  would  he/atal^  Id.    The  value  of  the 
li  immaterial 


MO  -        MURDER—  Treatment  of  the  Murderer  after  StnUnet. 

[  Wl  ]  farced  him  to  take,  drink,  and  swallow  it  down,  by  means  whereof  he  becana 
aick,  and  by  the  poison,  so  by  him  taken,  drank,  and  swallowed  down  as  ufoto- 
said,  and  of  the  sickness  occasioned  thereby,  he  died.  On  demurrer,  tbepki 
was  overruled,  subject  to  a  case;  and  the  prisoner  was  tried  and  convicted. 
The  case  was  argued,  and  it  was  agreed  that,  on  the  first  indictment,  swaflow 
jng  must  have  been  proved,  which  in  fact  bad  been  negatived,  and  that  proof 
-of  forcing  J.  8.  to  take  it  into  his  mouth  and  throat  would  not  be  sufficient; 
but  eleven  judges  (Wood,  Baron,  being  absent)  held  otherwise.  It  was  alas 
.urged  that,  upon  the  first  indictment,  it  must  have  been  proved  that. oil  of  vit- 
riol was  a  poison,  which  in  the  second  would  not  be  necessary;  but  the  judges 
seemed  to  think  that  the  second  indictment  implied  that  oil  of  vitriol  was  a 
poison,  and  a  pardon  was  recommended. 

(e)  Of  the  hand  by  which  the  killing  too*  fflfcclcrf.* 
(f)  Up0*  "&**  P*rf  °j  the  body.-\ 

(g)  Of  the  iize  of  the  wound.! 

(h)  Thai  the  wound  was  mortals 

(t)  Ofthti*alict.\\ 

(B)  For  ths  PR!soN&a.ir 

J.  W*  |  IX.  RELATIVE  TO  THE  VERDICT.** 

X.  RELATIVE  TO  THE  JUDGMENT/^ 

XI.  RELATIVE  TO  THE  PUNISHMENT.^ 

XII.  RELATIVE  TO  THE  TREATMENT  OF  THE  MURDERER 

AFTER  SENENCE.§§ 

*  This  need  not  be  proved,  iboagb  it  should  be  itated  io  the  instrument;  tee  2  Hale,  P.C 
485. 

t  Though  the  indictment  mast  show  in  what  part  of  the  body  the  wonnd  was  given* 
.strictness  »  not  required  in  the  evidence  necessary  to  rapport  it;  if,  for  instance, the  wound 
•be  stated  to  be  on  the  left  side,  and  proved  to  be  on  the  right,  or  alleged  to  be  on  part  of 
the  body,  and  proved  to  boon  another,  the  variance  is  immaterial;  2  Hale,  186. 

X  The  length  and  breadih  of  the  wound  need    not  be  proved  as  laid,  see  2  Hale,  P.  C 
{180;  1  Ross.  fcM.  C.  C.  97. 

§  All  that  is  necessary  to  be  proved  to  support  this  part  of  ths  indictment  is,  tfeat  the? 
deceased  died  of  ihe  wonnd  or  woonds  given  him  by  the  prisoner. 

|  When  the  fact  of  killing  is  proved,  all  the  circumstances  of  accident,  necessity,  or 
infirmity,  are  to  be  satisfactorily  shown  by  the  prisoner,  unless  they  arise  ont  of  the  evidence 
produced  against  bin) ;  for  the  law  presumes  the  fact  to  have  been  founded  in  maVice  until 
-the  contrary  appears. 

T  To  entitle  the  defendant  to  an  acquittal,  he  most  show  cither  that  the  murder  was  net 
committed  by  him,  or  that  the  offence  actually  committed  does  not  amount  to  murder. 

**  If  upon  the  trial  of  an  indictment  for  murder,  the  prisoner  appear  to  the  jury  to  be 

fsilty  of  mans'aughter,  thev  find  him  guilty  of  the  latter  offence;  2  Hale,  302;  where  the 
illing  be  proved,  fynl  the  circumstances  show  it  to  have  been  misfortune,  or  to  have  risen 
yi  self  defence,  they  ancienily  (bund  the  special  matter,  and  left  the  Court  to  judge  of  its 
effect;  who  it  is  sail,  might  give  judgment  for  manslaughter,  or  even  murder,  though  the 
'  jury  concluded  et  sic  per  infortunium,  or  $ie  te  defendendo,  2  Halo  302;  and  even  if 
the  court  agreed  wjth  the  jury  as  to  the  innocence  of  the  party  accused,  the  verJict  was 
recorded  and  his  goods  forfeited,  id.  ibid.  But  it  has  long  since  been  the  practice,  in  cases 
of  injfnncy  and  insanity,  for  the  jury  under  the  direction  of  the  court,  to  find  a  verdict  of 
acquittal :  2  Halo;  203;  Fost,  279.  Where  the  jury  doubt  whether  the  facts  proved  amount 
In  law  to  murder,  ihey  find  a  special  verdict,  in  which  the  facts  are  stated  as  proved,  and 
the  inference  is  left  to  the  judges,  who  may  give  judgement  of  death  if  they  think  the 
offence  is  murder,  though  malice  is  not  stated  in  terms,  nor  the  killing  found  to  he  felo- 
nious; 9  Co.  69;  Palm.  648. 

ft  By  9  Geo.  4.  c  81,  s.  4.  judgment  shall  be  pronounced  immediately  after  ceevie* 
{ion,  unless  the  Court  shall  postpone  it;  and  the  sentence  shall  express,  not  only  the  usual 
judgement  of  death,  but  also  the  time  of  the  execution,  and  that  the  bodv  shall  be  either 
dissected  or  hung  in  chain?. 

tt  By  X\\°  previous  etatntc?  as  well  as  the  9  Geo.  4.  c.  31.  s.  3.  the  pnnuihment  is  death. 

§§  By  9  Geo.  4.  c.  31.  s.  6.  it  is  enacted,  that  such  criminal  shall  after  judgment  bo  con* 
fined  in  a  separate  cell,  and  apart  from  all  other  prisoners;  and  shall  bo  fed  with  bread 
and  water  only,  eieept  in  receiving  the  sacrament,  or  in  case  of  necessaries  administered 


NAME  *»» 

XIII.  RELATIVE  TO  TH^EXECUTION. 

(A)  Time  op.* 

(B)  Mode  of.J  1^1 
(C)  Stating  6f.J                                                Where  tha 

J,  Rex  v.  Athos.  Cited  1  Ruas.  C.  &  M.  480.  ...     ETdiw 

Twoxpersons  had  been  convicted  of  a  barbarous  murder  in  Pefrrbrofceahiffc,  mor9& 
at  the  Hereford  assizes,  beirtg  the  next  English  county;  and  the  indictment  fr0m Wale* 
had  beeri  removed  by  certiorari  into  the  Court  of  King's  Bench,  iir  order*  to  the  prison 
argue  some  exceptions,  which  were  overruled.     The  Court  decided,  after  ar  may Hbo 
some  question  made,  whether  the  prisoners  ought  not  to  be  sent  back  to.  Here-  ?*? !*r  m 
fordshire  to  reeeive  sentence,  that  they  had  the  same  jurisdiction  over  ftcts     **D  " 
committed  in  Wales  as  if  committed  in  the  next  adjacent  county  in  England,  And  judg 
and  the  prisoners  were  therefore  sentenced  in  the  King's  Bencu,  and  were  m'nt  P"™* 
executed  by  the  Marshal.  t  s  clii 

2.  Rsx  v.  Thomas.  JYL  T.  1815.  K.  B.  4  M.  &  S.  447.  „v  £'    * 

It  was'resolved  that  in  an  indictment  for  murder,  judgment,  pursuant  to  the  passed  at 
25  Geo.  2.  may  be  passed  by  a  judge  at  Nisi  Prisus,  where  the  irfrJictrtfent  N.  P.where 
has  been  removed  by  certiorari,  without  remitting  the  transcript  of  the  record  *hs  indict 
to  the  King'.  Bench  g^*, 

(D)  Disposal  op  tub  body  after. ^  ed  D    eer 

liorart, 

JflUStCr    See  ante,  tit.  Copyright.  without  re 

jKttte,  StmAfH|»     See  ante,  vol.  x.  p.  507.  ISSSJT 

JKttttoB.II  of  the  re 

,  fiSme.     See  anfc,  tit.  Abatement;  Additions;  Bills  of  Exchange  and  Prom*  ™dt0  th* 
issory  Notes;    Corporations;  Deed;  Alias  Diclus;  Marriage;  Misnomer;  posl\    :    *«.  , 
tit  Variance.  Names  or 

I.Rexv.  Bishop  of  Chester.  T.  T.  1796.  K.   B.  1  Ld.  Raym.  305.      penoniuo*" 
Per  Cur.     It  is  true  that  there  are  several  persons  who  purchase  by   the  christened^- 
Dame  of  T\ /.  tyc.,  who  were  never  christened;  but  in  suth  cases  those  areata  tar 
surnames  only.  J*0161 0B,f 

2.  Rex  v.  Severit.  E,  IV  1756.   K.  B.  Say.  279.  name*©?* 

-  H  was  resolved,  the  true  name  of  a  person,  or  place,  is  that  which  precedes,  p^^n  „. 
'-  *  not  that  which  follows,  an  alias  dictus.  place  n 


medicinally  by  a  professional  man,  and   ne  Dentin  bat  the  gaoler  or  bis  senrsnts;  and  tiro  that  which^ 
chaplain  and  the  rurgoon  of  the  prison  shall  have  access  to  *uch  criminal  withtiut  the  per-  precedes* 
mission,  in  writing,  of  the  Coart  or  judge  before  whom  such  criminal  shall  have  been  tried!  end  not  ^ 
Bnt  in  case  the  judge  or  justice  shall  see  cause  to  respite  the  execution,  he  may  relax  any  that  whistr* 
0*r  alt  of  these  restraints  by  licence  in  writing  signed  by  him.  follows  atf* . 

•  By  9  Geo,  4.  c  31.  s.  4.  persons   convicted  of  morder  shall  be  executed  on  the  day  altos  dif 
next  one  after  that  on  which  sentence  shall  be  passed,  unless  it  happens  to  be  on  a  Sunday  tus.1 
and  in  that  case,  on  the  Monday  following,. unless  execntion  be  stayed  by  the  jutige. 

t  The  execution  is  by  hanging;  see  25  Geo.  2i  c.  87.  tfnd  9  Geo.  4.  c.  81. 

t  By  9  Goo.  4.  c.  31.  execution  may  be  sinid  by  the  judge  who  tries  the  prisoner. 

(~  By  9  Geo.  4<c  3f.  s.  4!  the  body,  after  execution,  may  be  dolivered  for  dissee- 
lion.  s  ,     , 

jj  The  mutiny  act,  G'Geo.  4.  c.  5.  s.  1.  recites  iliat  no  roan  can  be  forejudged  of  life  c 
limb 9  or  subjected  in  time  of  peace  to  any  kind  of  punishment  witliin  this  realm  by  martial 
law,  or  in  aoy  other  manner  than  by  the  judgment  of  his  pen.**,  and  according  to  the  knowri 
and  established  law  of  the  realm;  yot  th:it,  neverlhele**,  it  being  requisite  fur  rotaining  the' 
forces  in  thoir  duty  that  an  exact  discipline  bo  obsorveJ,  and  that  soldier*  who  shall  DHitiuvy 
or  stir  up  seditipu,  or  doaort,  bo  brought  to  more  exemplary  and  speedy  punishment  than  tncf 
usual  forms  of  law  will  allow,  enacts,  that  if  any  officer  or  Koldicr  shall,  during  the  contriv- 
ance of  the  net,  commit  any  of  the  offences  (herein  cnumornted,  the  offender  shall  suifet 
death,  or  such  other  punishment  as  shall  be  awarded  by  a  'court-martial,  lfie  mutiny  sets 
also  provide,  that  no  officer  or  soldier  boing  acquitted  or  convicted  of  any  offence  iliall  b& 
liable  to  bo  tried  a  second  timo  by  the  saino  or  aoy  oilier  eourt-nonr;ial  for  the  same  offence^ 
unless  in  the  course  of  an  appeal  from  a  regimentul  to  a  general  court-martial.  And* by  thif 
articles  of  war,  •«  If  upon  a  second  hearing  the  Appeal'  shall  nppenr"  to  he  vexation*  und 
groundless,  tlio  person  s  >  appealing  shall  be  punished  at  the  discretion  of  the  gen  end  court- 
martial. 

f  In  artificial  things  there  noeds  no  other  description,  but  only  to  name  thenvby  the  usoSl 
appellation  they  ate  commonly  known  by;  2  SaumL?4. 


d!2  ftAVV'.- 

3.  Hex  v.  Bishop  of  GiUuter.  H.  T.  1696.  Su  B.  Carth.  44?;  S.  <J.  iUm 

Raym.  292. 
A  dignity  it  Per  Cur.  Knight  is  a  name  of  dignity,  but  armigerf  or  eaqoiJfe,  a  oaaw 
Jj*r°*l  ef  a  of  worship;  and  if  be  is  afterwards  made  a  knight,  the  name  of  esquire  is  there* 
w JuMM^the  ^  e^inguished;  and  therefore  a  grant  made  by  the  king  to  W.  T.f  Wafer* 
name  of  tnere  WM  no  8Ucn  maD9  a  knight  was  a  void  grant,  and  W.  T.  cofekr*  at*  tafca 
beptam.  thereby,  because  knight  is  not  an  addition,  but  part  of  a  man's  nam*;  mr  k  ft** 
ing  a  name  of  dignity  it  becomes  as  much  a  part  of  a  man's  name  an  bis  nsnsn- 
of  baptism,  and  to  that  Seidell's  Tit.  Honour,  fee.  was  cited. 

Natural  bom  Subject*.    See  ante,  tit.  M**.  . 
r  ***       Jft«tural(iatf on  anU  Oe«(| atfon.* 

L  1M  1      ^attttal  CflfllJ.     See  ante,  tit.  Bastard, 
Jiab&l  JbtOttS.     Seo  /h»«,  tit.  JVart/. 
£ab(0able  (tatial      See  wile,  tit.  Cenoi^ 

TtfabCflaWc  Hfber.    See  «*,  tit.  JtW: 

Wabfuatfon  anb  ttr*bfs*tf<m  Ott   See  jx*,  tit.  sup.  miSk^ 

ping. 

Wabfi.t 

I,  RELATIVE  TO  THE  OFFICERS. 

(A)  APPOINTMENT  OP,  p.  736. 

(B)  Duties  op,  p.  736. 

(C)  Rights  of*. 

(a)  To  carry  bullion  and  treasuro,  p.  736.  (6)  As  regards  injuries  done 
by  their  superior  officers,  p.  737. 

(D)  Liabilities  of. 

(a)  For  the  acts  of  inferiors,  p.  737.  (6)  For  necessaries'  strpplied'lb  tfcV 
men,  p.  157.  (c)  On  the  carriage  of  the  goods,  p.  737. 
II.  RELATIVE  TO  TtfE  SEAMEN,  p.  738. 

HI. AGENTS  TO,  p.  738. 

IV. ~ THE  STORES  OF,  p.  738. 

•  Having  shown  the  rights  and  disabilities-  of  aliens  in  general,  and  of  alien'  eneoriev  inj' 
particular,  the  next  and  last  object  connected  with  this  subject  will  be  to  show  flow  mod  m 
what  degree  a  foreigner  can  obtain  the  character  of  a  British  subject.    This  h  aeeonpJiah- 
ed  by  denization  or  naturalization;  the  alien  may  be  made  a  denizen  by  the  King's  autho- 
rity.    This  is  an-  incommunicable  prerogative.     Denization  may  be  granted  for  years  or  for' 
JJfe,  or  to  tbo  afien  and  the  heir*  of  his  body,  or  his  heirs  generally,*  Or  for  particular  not •* 
poses  and  intents,  and  no  further,  or  upon  certain  conditions.     By  the  32  Hen.  8.  c  lo,  U' 
is  enacted,  that  all  denizens  shall  be  obedient  to'  the  laws,  and  a  proviso  contairiing  this 
requisiton  shall  be  insertod  in  the  letters  patent.     This" does  not,  however,  form  a  ooodittosj 
properly  and  technically  so  callod;  for,  if  denizens  transgress  the  laws,  the  established  pan- 
fchment  for  their  delinquency,  as  in  case  of  others,  may  bo  inflicted,  but  the  denization  u 
not  void.     A  denizen  may  purchase  lands  and  transmit  to  his  heirs,  that  is,  to  issue  bora 
after,  but  not  to  those  born  before' the  granting  of  the  letters  patent;  neither  does  be  acquire-' 
m  himself  a  right  of  taking  by  inheritance. 

Naturalization  can  only  be  accomplished  by  act  of  parliament;  it  is  more  extensile,  in  it* 
efTect  than  denization;  and,  until  the  pastffrig'of  the  statutes  ifeand  18  W.  3.  c  2.,  it  con- 
ferred the  full  and  unqualified  privileges  of  a  subject  born  within  the  King's  dominions. 
But  by  that  net  all  aliens,  except  such  us  are  born  of  English  paronts,  shall  oo^  though  natu* 
ralized,  be  cnpablo  to  be  of  the  privy  council,  or  a  member  of  either  house  of  parliament, 
or  to  onjoy  any  office  or  place  of  trust,  either  civil  or  military,  or  to  have  any  grant  of  land*, 
tenement*,  or  hereditaments,  from  the  crown  to  themselves,  or  to  any  other  or  others  in  trust' 
for  them. 

1  The  system  of  government  and  discipline  established  in  die  navy  ift  directed  by  certain 
express  ruloi  and  article!*,  enacted  by  the  authority  of  parliament;  in' these  articles  sJztosf 
every  possible  offence  is  cntim orated,  and  the  punishment  annexed,  by  which  meads  see- 
men  have  an  advantage  over  soldiers;  whoso  articles  are  framed  from  time  to  time;  at  the 
pleasure  of  tho  crown.  The  acts  of  parliament  referred  to1  are  the  22  Geo.  2.  e.  53r  and 
the  19  Geo.  'X  c.  17;  which,  among  othor  articles,  comprise  the  following:— 

Officers  shall  cause  the  sabbath  day  to  be  duly  observed,  according' to  the  liturgy  of  the 
Church  of  England.'    Persons  guilty  of  swearing,  drunkenness,  or  unoleanlinees,  are  punish 
able  as  a'court-martfctr  shall  direct.     Holding  intelligence  with  an  enemy,  or  receiving  any 
letter  or  raossage  front  «v  enemy,  and  not  Within-  tw-elvo  hours  communicating  the/  f«a*>to 


NAVY.— Of  the  Officer*.  5H 

I  RELATIVE  TO  THE  OFFICERS.  See  also  ante\>  tit.  Infant  {  786  ] 

(A)  Appointment  of. 
Waterhouse  v.  kino.  T.  T.    1802.  K.  B.  2  East,  507. 
The  question  was,  whether  an  appointment  by  the  Lord  of  the  Admiralty  of  foe  ••' 
a  captain  in  the  navy  to  be  second  commander  on  board  a  king's  ship   was  Jtoiotment 
valid?    The  Court  held  it  clearly  so,  by  their  general  authority  to   aPP°int  Jhorftf  tit 
what  officers  they  think  proper  for  the  service,  although*  another  was  appoin-  #n  to  naval 
ted  to  the  first  command  on  board  the  said  ship  by  his  Majesty,  or  by  an  or- office-*,  ia 
aer  of  counsel,  and  notice  is  only  taken  of  one  captain  in  the  book  of  regula-  vested  in 
tions  for  the    navy,  and  such  second  captain  is  entitled  to  captain's  share lhe  Adm* 
-    of  a  prize  under  the  kings  proclamation.  Ijr' 

f  B)  Ditties  of. 
Johnstone  v.  Sutton.  M.  T.  1736.  K.  B.  f  H.  R.  &&.  784.  .    , 

On  a  court  martial  case,  the  Court  said,  that  the  orders  were  in  fact  not11  *  tbe  "* 
obeyed  and  seams  admitted  too,  for  the  plaintiff  only  avers  that  he  did  not  £>*t  to^>  ° 
wilfully  and  willingly  disobey;  hut  the  sentence  of  the  court  martial  shows  bey  orders, 
clearly  that  the  orders  were  disobeyed,  and  that  the  plaintiff*  ought  to  have  if  physical 
justified  himself  by  a  physical  impossibility  to  obey.  Nothing  less  could  be  a1/  poarible. 
justification. 

(C)  Rights  of.  S?ifa 

(a)  To  carry  bullion  and  treasure.  Kinase  ihia 

rtoDOsox  v.  Fullarton.  £.  T.  1813.  C.  P.  4.  Taunt.  787.  may  lawful 

The  .Court  held,  the  captain  of  a  king's  ship  may  lawfully  carry  bullion.      \y  carry 
(6)  JL  regards  injuries  done  by  their  superior  officers.  balh'oa.  • 

Sutton  v.  Johnstone.  M.  T.  1788.  K.  B.  1  T.  R.  493.  548.  704.  .  JL  i  3 
XJfn  error,  it  was  resolved,  1st,  that  no  action  lies  by  a  subordinate  officer  *"*  ac«°.n 
against  his  superior  officer  for  an  act  done,  however  maliciously,  and  without  J^Sfe" 
even  probable  cause,  in  the  course  of  discipline,  and  under  powers  incident  to  officer  tte 
his  situation,  upon  the  same  principles  of  public  policy  ancf  convenience  which  discipline, 
protect  judges,  &c.  from  private  suits;  and  second,  that  no  action- lies  for  de-  however  so 
laying  to  bring  an  officer  under  arrest  to  a  court  martial.  vera,  if  inci 

(D)    L.ABIL.TIES  O*.  ££  h„-r 

(a)  For  (he  acts  of  inferiors.  Soeeitlie 

rficHoxsofN  v.  Mouncby«  K.  T.  18 12.  K.  B.  la  East,  384.  ibr  delay  ia 

*the  declaration  stated,  that  at  the  time  of  committing  the  grcvances  com- bringing  aa 
plained  of,  the  plaintiffs  were  lawfully  possessed  of  the  ship  Doris,  then  sail-^eer  *tt 
ing  on  the  high  seas  on  a  certain  voyage,  and  that  the  defendants  had  the  cafe,  ^ourt^mat 
government,  management,  and  direction  of  another  ship  called  the  Bonne  timi 
Citoyenne,  then  also  sailing  on  the  high  seas;  and  that  it  was  the  duty  of  theihe  cold 
■defendants  to  conduct,  manage,  and  navigate  the  last-mentioned  ship  carefully  mending  of 
and  properly,  yet  that  the  defendants  not  regarding  their  duty,  ran  down  the  ficer  *  *<* 
vessel  ofthem  the  said  plaintifls;  the  Cot]  rt  held,  that  a  captain  of  a  sloop  °f™Wo«iiiei 

4ho  aaperior  officer,  is  punishable  with  dea  li.     Nor  shall  any  relieve  an  en o ray  wiih  money,  jfeeoce  or 
victuals,  or  ammunitions  on  pain  of  punishment.     No  person  on  board  a  prize  shall  be  strip-  an  inferior 
pad  of  his  clothes,  pillaged,  beaten,  or  ill- treated,  upon  pain  of  such  punishment  as  a  court*  offioer  oil 
rnnrtiaf  shill  tmpce.     Evory  commander  who,  upon  rignat  to  tight,  or  in  sight  of  any  ship  fajt 
which  it  may  be  hi*  duty  to  etipage,  or  who,  upon  likelihood  of  engagement,  shall  not  make 
•aha  necessary  preparation  for  right,  and  encourage  tho  inferior  officers  and  men  to  ugh*,  shaft 
.suffer  death,  or  such  punishment  as  the  court-martial  shall  deem  him  to  deserve.     And  jf 
any  person  shall  treacherously  or  cowardly  yield  or  cry  for  quarter,  he  shall  suffer  deathv 
Desertion  is  a  capital  offence,  and  any  commander  recoiving  a  deserter,  knowing  him  to  be 
such,  may  be  casnierod.     Officers  behaving  in  a  scandalous ,-  oppressive,  or  fraudulent  man- 
ner shall  be  dismissed.     All  othor  crimes  not  capital  shall  bo  punished  according  to  the  laws 
and  cu*toms  at  aea;  but  no  person  shall  be  imprisoned  for  longer  than  two  years. 

•  flemble  oootra,  for  in  Brisbane  v.  Dae  res,  G  Taunt.  767.  it  was  held  the  captain  of  a 
king's  ship  cannot  lawfully  carry  bullion  primtely  as  freight;  and  in  Montaguo  v.  Jamieson« 
H  T^aunt.  412.  it  was  hold  that  a  flag  officer  has  no  right  to  shr.ro  in  tho  gratuity  given  to  a 
<oaptain,  even  wltero  be  has  order*  for  cany  ing  treasure;  nor  is  a  flag  officer  commanding  on 
•a  foreign  station  entitled  to  any  ahare  of  the  freight  of  a  merchant  ship,  given  to  the  captain 
4>f  a  ahip  of  war  for  the  conveyanco  or  private-  treasure  on  board  the  said  ehip  to  this  coun- 
try, in  pursuance  of  ordors  iasuod  to  the  captain  by  tho  flag  officer,  uudbr  tho  authority  of 
tho  Admiralty;  Warreff  v«  Snirrcff,  5  M.  k  9.  3*2. 

*     VOL.  XII,  6» 


614  NAVY.— CfiU  Seamen, 

war  is  not  answerable  for  damage  done  by  her  running  down  another  tesseJ; 
the  mischief  appearing  to  have  been  done  during  the  watch  of  the  lieutenant, 
who  was  upon  deck,  and  had  the  actual  direction  and  management  of  steering 
and  navigating  the  sloop  at  the  time,  and  when  the  captain  was  not  upon  deck, 
A  commas  nor  was  called  by  his  duty  to  be  there. 
dug  officer  tf,  j  por  necessaries  supplied  to  the  crew. 

fo  neco^a*  Keate  v-  Temple.  M.  T.  1797.  K.  B.  i  B.  &  P.  158. 

rta  supplt  On  a  motion  for  a  new  trial  by  the  defendant  in  an  action  against  him  a* 
ed  to  the  commanding  officer  for  goods  delivered  to  the  use  of  the  crew,  on  his  under- 
crew  at  hit  taking  to  see  the  plaintiff  paid.  The  Court  will  take  into  consideration  not 
inrttnce.nn  oniy  tne  expressions  used,  but  the  particular  situation  of  the  defendant  at  the 
tent  ion i m    l"1M5  °*  tos  undertaking,  and  the  amount  of  the  sum  for  which  he  will  thereby 


•a  km  part  De  made  liable. 

to  bo  res  (c)  On  the  carriage  of  goods. 

powrWe      Hatchwellv.  Cooke.  B.  T.  1816.  C.  P,  2  Marsh,  293;  9.  C.  6  Taunt, 

ofearty  op".  577. 

T^qft  1  ^^e  caPtam  °f  a  8D*P  *n  lne  king's  service  receives,  at  Gibraltcr,  bullion  to 

J-     '  .  J  be  brought  to  (his  country  for  freight,  giving  a  bill  of  lading  for  it.     The  skip 

who  mom  Arrives,  but  the  bullion  is  lost.     The  Conrt  held,  that  whether  it  was  illegal  ef 

freight  for  not,  under  statute  22  Geo  2.  c.  92.  s.  24.  for  the  captain  to  receive  bullion  on1 

carrying      board,  at  all  events  he  was  answerable  for  the  loss  of  it. 
balbon  is 


.«■« 


7yTir£L?  IL  RELATIVE  TO  THE  SEAMEN— See  ante,  tit.  Arrest, 

Sturmy  v.  Smith.  E.  T.  1809.  K.  B.  11  Easf,  26. 
Tbo  word ^      The  Court  held  that  action  lies  upon  the  stat.  44  Geo.  3.  e.  IS,  s.  4.  by  a 
!'  °t?c*f!  "  common  informer,  suing  for  himself  and  the  king,  to  recover  a  penalty  against 
Ooo.  8.  rcl  lne  8nerifi)  f°r  tne  misconduct  of  his  bailiff,  in  wilfully  suffering  a  seaman  te> 
stive  to  too  S°  at  large  who  had  been  taken  out  of  the  King's  service  by  arrest  on  civfl 
street  of     process,  on  which  he  was  afterwards  bailed,  instead  of  delivering  him  ever  re> 
seamen,      the  charge  of  a  proper  naval  officer;  the  statute  which  speaks  of  sheri/Ps  gao-~ 
**£***        ler,  or  other  officers  arresting,  apprehending,  or  taking  in  execution  sack  sea- 
whonMhe   fnen> or  m  whose  custody  they  may  be,  and  who  are  made  liable  for  their  es- 
anocstioQ    dp6*  meaning  by  other  officers,  such  as  may  be  charged  with  the  execution 
or  the  pro  of  criminal  warrants  against  such  seamen,  or  to  whom  «;ny  process  mmj   prop-' 
com  bee      erly  be  directed  for  their  arrest,  detention,  or  discharge,  and  not  the  inferier 
aoendelega  officers  of  the  sheriff, 
tod  by  the  


coon 


whence  it  III.  RELATIVE  TO  AGENTS  TCT. 

emanated.  Macdonald  v.  Pasley.  M.  T.  1797.  K.  B.    I  B.  tfV.   T6t. 

It  seems  to      C,  a  navy  agent,  by  virtue  of  an  order  from  B.,  a  sailor,  to  receive  all 

Otfchoige  a  money  due  to  him  on  a  particular  count,  obtains  three  out  of  (our  instalments, 

lITooLhtn11"  ^vm  *rom  ^'  to  ***  on  !  l  account>  tnere  payments  are  afterwards  questiou- 
hoapower60'  Dy  B-i  who  brings  His  action  against  A.  for  the  whole  sum,  and  at  the 
of  attorney  aame  time  C.  demands  the  fourth  instalment.  An  application  to  the  Conrt 
at  dire* fed  by  A,  to  stay  proceedings  in  the  action  against  him  by  B.,  on  his  pa/rag  the 
bv  the  26  fourth  instalment  to  such  person  as  they  should  appoint,  was  refused,  the 
h°*  *h  Court  saying,  that  nothing  but  a  power  of  attorney  or  will,  complying  with  the 
JJtyVmon  provisions  of  26  Geo.  3.  c;  63  and  32,  Geo.  3.  c.  34.  will  warrant  the  pay- 
oy  to  third  mentto  third  persons  of  money  due  from  the  public  to  sailors  and  marines. 

persona.*        Mulsh  v.  Toulman,  6  East,  541 ;  2  Smith,  607. 

> 

If  A.,  opoD  IV.  RELATIVE  TO  THE  STORES  OR 

Mfjeation  |.    Rex  v     |JANKS.  £.  E.    1794.  N.  P.    1  Esp.  144. 

naval  ****  ^"*ie  (lUC8lion  wa*>  whether,  the  person  upon  whose  suggestion  and  informa- 
r  AntTu>the31  Geo.  2.  c.  t0.  g.  3D.  no  person  receiving  wages,  Ike  for  the  serrice 
of  any  officor,  seaman,  or  oilier  person  in  the  rovnl  navy,  shall  lake  or  retain  any  more  than 
6d.  in  the  pound,  fcc.  under  a  penalty  of  501.  This  applies  lo  a  lioutevant;  and  whereaa 
by  subsequent  acts  he  is  empowered  to  draw  for  his  pay,  every  three  month*,  tho  age* 
who  makes  up  his  nccount  is  entitled  to  receive  Gd.  in  the  pound  only  upon  tho  balance  ac- 
tually received,  and  paid  by  liiiu  tho  agent;  and  if  through  mistako  of  tbo  law  her  deducts 
in  such  ease  upon  the  whole  sum  paid  by  Government,  ho  is  liablototbe  penalty  <- 


are 

IB* 


NAVY  BILL.  5« 

Uotkt  teiMira  of  naval  stores  is  made,  is  to  be  deemed  the  informer;  not  he,   |  799  ] 
who  after  such  seizure  informs  the  admiralty,  or  at  whose  instance  the  inform-  ■tows,  and 
ation  is  filed.     Lord  Kenyon  said,  the  person  who  communicated  to  the  Ad-  ^^JL 
mirth/  is  not  the  informer  within  the  statute;  but  that  he  was  to  be  deemed  the  ,enigenc# 
informer,  upon  whose  information  the  seizure  had  been  made,  not  he  who  had  toihe  Admi 
■"•^^♦Waeizure  in  consequence  of  such  information;  he  said  that  it  was  like  ralij,  B.  it 
the  cases  of  inrontn*UiuLaf  bribery  at  elections,  under  stal.  2  Geo.  2.  c.  24.,enmledtoa 
in  which  cases  it  had  been  resolved  that  he  was  not  to  be  deemed  the  discov-  l"orat7  °" 
erer  ia  whose  name  the  action  for  the  penalty    given  by  the  statute  w&8Qnd)?ine 
brought;  but  he,  upon  whose  information  and  evidence  the  action  was  found-  nGeo.l.* 
ed,  and  the  conviction  made;  and  referred  to  the  cases  of  Sutton  v.   Bishop,  4 
Burr.  2284;  and  Sibbey  v.  Cummins,  4  Burr.  246.  ir store* 

2.  Rex  v.  Banks.  E.  T.  1794.  N.  P.  1  Esp.  144.  JTHVh# 

This  was  an  information  against  the  defendant,  under  the  statutes  9  St  10klns!B 
W.  3;  16  Sf  17  G.  2  c.  48.  s.  10.  for  having  naval  stores  in  his  possession.        fono6  .- 

Lord  Kenyon,  O.  J.,  said,  in  an  information  under  these  statutes,  the  de-  person's 
fondant  is  not  bound  to  produce  a  navy  board  certificate  of  the  purchase  of  possession, 
•tores,  but  he  must  prove  by  that  or  other  evidence  that  he  became  legally  >*  K**  HP** 
possessed  of  them.  h*m  *• 

3.  Rex  v.  Blackmaw.  H.  T.  1794.  N,  P.  I  Esp.  95.  fcWbscwe 

A  peace  officer,  who  on  searching  for  other  goods,  found  naval  stores,  and  possessed 
sift  information  being  filed  in  pursuance  of  such  discovery,  he,  as  the  informer,  of  them, 
watt  called  as  a  witness.     Lord  Kenyon  said  that  he  was  of  opinion  that  the  An  inform 
witness  wns  incompetent.     That  though  there  certainly  was  an  option  in  the  er  whoh*s 
judge  eMer  to  fine  or  to  inflict  corporeal  punishment,  that  the  former  mode  *™"  J 
bad  been  generally  adopted;  and  though  in  the  case  of  Rex  v.  Bland,  5  T.  thef^ajty 
R.  370.  the  Court  had  inflicted  corporeal  punishment,  that  had  been  in  conse-  wej  intom 
ejnenoe  of  declarations  by  the  person  convicted,  that  he  did  not  mind  the*  fine,  patent  .with 
as  lie  could  easily  pay  it.     That  therefore  on  the  footing  of  interest,  he  oot  ** J"** 
tfcqpght  a  witness  in  a  case  of  this  description  inadmissible.  r*  ea,ed,T 

4.  Rex  v.  Chaffle.  M.  T.  1793,  K.  B.  5  T.  R.  371.  n. 

Defendant  was  brought  up  for  judgment,  for  having  naval  stores.  It  was  Coals  maj 
sneved  that  he  anight  be  adjudged  to  pay  the  whole  penalty  of  200/.  and  the  *»  adjadg 
costs;  the  Court  observed,  that  though  there  was  no  instance  in  which  a  per-ed  **"'?* 
noa  convicted  on  these  acts  had  been  compelled  to  pay  the  costs,  there  could  J^  0J^n* 
he  no  doubt  but  that,  under  the  words  of  the  statute  9  &  10.  W.  3.  c.  '41.  s.  dieted  of 
3.  the  Court  had  the  power  of  awarding  costs.  They  therefore  adjudged  the  [  740  1 
defendant  to  pay  the  penalty  of  200/.,  together  with  the  costs,  which  were  concealing, 
taxed  at  121.  or  being 


Maclish  v.  Ekins.  H.  T.  1751.  K.  B.  Say.  73.   S.  P.  M'Ltwch.  v.  Ekins. 

13  East,  515.  n.  K.  B.  Jones  v.  Rvde.  E.  T.  1814.  C.  P.  5  Taunt.  488;  A  navy  Mil, 
S.  C.  1  Marsh.  157.  it  haa  boan 

The  plaintiff,  who  resided  in  Scotland,  being  owner  of  a  ship,  let  it  to  the  heW»  doej 
commissioners  of  the  navy.     By  a  letter  of  attorney,  he  empowered  T.,  who  (^tlioaTas 

•  A  perton  convicted  of  concealing  naval  stores,  may  be  adjudged  to  pav  the  penalty  "fgignmenlt 
6001.,  or  to  be  punished  corporally,  at  tho  discretion  of  the  Court,  Rex  v.  Bland,   5  T.  R. 
970;  but  one  convicted  upon  the  etat.  9  &  10  W.  3.  c.  41.  s.  2.  of  having  unlawfully  in  hit 
possession,  or  concealing,  tho  king's  naval  store*,  cannot,  since  tho  ftat.  39  6V  40  Geo.  3. 
c.  89.  a.  2.  ha  sentenced  to  hard  labour  'Rex  v.  Bridges,  8  East,  53. 

t  But  now  a  different  rule  holds,  the  fiiio  being  discretionary;  see  Res  v.  Cole,  Peake, 
N.  P.«!7. 

%  This  decision  seems  inconsistent  with  Goldsmyd  v.  Goad  en,  cited  1  B.  Jfc  P.  649.  Ia 
that  tase  the  plaintiffs,  who  wero  broker*,  advanced  money  on  three  navy  bills  and  a  deposit 
of  scrip?  **d  though  it  afterward*  appeared  that,  both  the  navy  bills  and  scrip  ware  left  by 
the  defendant  in  the  hands  of  the  party  depositing,  for  a  particular  purpose,  and  were  not 
his  properly,  but  the  property  of  the  defendants;  yet,  on  a  bill  filed  in  equity,  it  was  re  for- 
red  to  tho  Master,  to  lake  an  account  of  what  was  due  to  tho  plaintiffs;  11  nd  an  issue  at  law 
was  refused  by  the  Chancellor,  who  thought  lUe  question  too  clear  to  be  disputed;  Jones  y. 
Ryde,  I  Marsh  157. 


JVEGAtlVE  PREGNANT 

resided  in  London,  io  receive   all  freight  and  profits  due  to  him  as  owntf  <ff 
the  ship,  and  to  give  discharges  fur  the  same.     T.  received  from  the  commis- 
sioners of  the  navy  a  bill  for  1,200/.,  to  bo  paid  to  the  plaintiff  and   his  as- 
signs; T.  pawned  the  navy  bill.     It  has  been  truly  said,  that  the  property  in 
a  bank  note,  if  delivered  in  the  course  of  trade  for  a  valuable  consideration, 
does  pass  by  the  delivery.     But  it  is  equally  as  true,  that  the  fn^perty  in  a 
navyi>iU  cannot  pass  without  assignment;  »t*£  «»  T.^iad  no  power  to  assign 
the  navy  bill,  the  maxim  caveat  emptor  appKcs  to  this  case.     The  defendant 
«COuld  not  be  ignorant  of  T.  being  an  agent  for  the  plaintiff,  for  he  is  so  called 
in  the  bill  of  sale  to  the  defendant;  and  it  appears,  from  the  covenant  enter- 
ed into  by  T.,  which  was  to  maintain  the  claim  of  the  defendant  to  the  navy 
bill,  against  all  persons  whatsoever,  that  the  defendant  did  himself  doubt  of 
J.'*  authority  to  dispose  thereof. 

Vtt  TETtut  Regno* 
r  941  i    Vtguttbt  pregnant. 

A  negative  Dashwood  v.  Cooper.  VL  T.  1767.  Ex.  2  Mo<L2S4. 

plea  that  Tresspass.  The  defendant  pleaded  that  the  plaintiffs  had  committed  an  o£- 
thrae  per  fence  against  the  statute  12  Car.  2.  c.  29.,  by  which  it  is  enacted,  that  all 
•one  did  not  offences  thereby' prohibited  (except  in  London)  shall  be  heard  by  two  or  more 
do  a  pariic  0f  tne  next  jU3tjcefl  0f  peace,  and  in  case  of  their  neglect  or  refusal  by  tha 

tfcad  ifitd**Pace  °^  f°urteen  days  after  complaint  made,  then  the  sub-commissioners  of 
jiot  allege    excise  are  to  determine  the  same,  from  whom  no  appeal  doth  lie  to  the  justir 

hee  eorum     •  A  writ  of  ne  exeat  issues,  forth©  purpose  of  obtaining  security  for  a  demand  foam,  a 
aliquis.f     person  intending,  whatever  may  be  the  cause,  to  leave  the  country  when  the  other  party  has 
fjot  a  leg  il  remedy,  and  cannot'  hold  liim  to  bail;  pee  1  Ball   k  Beatlv,  327,     This  which 
Is  a  Fiiio  writ  to  restrain  people  from  going  abroad,  has  been  oxtonded  by  usage  to  a  pur- 
po«o  much  beyond  the  original  intention  of  it.     At  finn  it  wa*  employed  to  hinder  the  clergy 
from  going  to  Rome;  it  was  afterwards  extended  to  laymen,  machinating  and  concerting 
jnensure*  ng.tinst  the  state;  nnd  has  at  length  been  applied  to  prevent  a  subterfuge  from  the 
justice  of  the  nation,  though  in  matters  of  private  concernment,  iu  order  to  g«t  bail  fct  an 
equitaUe  demand,  upon  affidavit  of  an  intention  to  go  abroad.     This  writ,  which,  thus  ap- 
plied at  the  discretion  of  the   Chancellor,   in   civil  cases,   tee   1   Cox.  20'J;  1 1  Ves.  46, 
4T.  is  never  granted  without  great  consideration;  particularly  where  foreigners  are  concern*- 
.ed;  See  4  Vo«.  577:  for  it  in  n  severe  process,  sea  1  Hall  It  Beatly,  3V8;  depriving  ibe  sub- 
ject of  his  liberty.     "  I  never  apply  it,"  snys  Lord  Eldon,  "  without  apprehension;"  1  Ves, 
k  Doa»  337.     The  cou.t  of  Exchequer  cannot  direct  a  writ  of  ne  exoat  regno;  but  that 
court  grants  an  order  in  tho  n  ituru  of  a  ne  exeat  ro«uo,  th  U  the  party  should  give  seeuriyf; 
see  1  Cox,  300;   11  Ves.  467.     The  mode  of  obtaining  a  writ  of  no  exeat  it  by  filing  a  birr, 
containing  a  prayer  for  the  writ;  but  if,  after  a  bill  filed,  tho  plaintiff  has  reason  to  think  the 
defendant  will  go  abroad,  he  may  move  to  amend  his  hill,  and  pray  a  ne  exeat;  and  notice 
.of  such  motion  is  unnecessary.     It  U  n  rule  that  a  writ  of  ne  exeat  is  issued  only  upon  a 
.certain  equitable  (?eo  1  Atk.  5*21)  money  (sue  6  Ves.  284;  4  Vee.  591)  demand,  at  the  in- 
stance of  a  plaintiff  who  a!.e*vs  a  tiile  to  sue;  soo  I  liall  and  Boatty,  3*26.     One  excoption 
to  the  ru!o  is,  where  there  have  been  a  decree  in  tho  ecclesiastical  cour  ■  for  alimony  and 
epsts,  see   I   Ch.   Ca.  113;  2  Cti.  Ca.  145;  2  Vent.  345;   I  Dick.  143?  2  Atk.  2J0;  Ambl. 
76;  7 'Vers.  f7J;  but  before  such  a  docree  the  bill  will  not  lie,  see  1  Vee.  jun.  94;  7  Ves. 
£74;  pod  the  writ  will  be  marked  only  for  tho  arrears  acually  due;  see  14  Ves.  261.     Tb© 
writ  is  ususllv  directed  to  the  sheriff,  to  make  the  defendant   find  sufficient  surety  that  he 
will  not  depart  the  realm  without  tho  order  of  the  Court;  and,  on  his  refusal  to  giv  such 
•bail  or  surety  to  the  sheriff,  to  commit  him  to  prison;  see  Newl.  Har.  336. 

In  order  to  obtain  the  writ,  application  should  be  made  as  promptly  as  possible,  and 
the  plaintiff  most  sweat  positive  that  the  defendant  h  going  abroad,  or  to  tome  declaration 
of  his  that  he  is.  It  Is  not  sufficient  to  swear  that  another  person  said  so;  sen  7  Ves,  410. 
417;  8  Ves.  597.  The  affidavit  most  be  as  positive  as  to  the  equitable  debt,  as  an  ant- 
davit  of  a  legal  debt  must  be  to  hold  to  bail.  It  has  been  held  that  a  ne  exeat  will  not  be 
granted  where  a  person  lives  out  of  the  kingdom,  and  the  transaction  was  on  the  faith  nf 
having  jnstice  where  he  resided.  Ambl.  177.  A  writ  of  ne  exeat  may  issue  to  restrain  a 
person  going  to  Scotland;  see  1  P.  Wms.  262;  2  Dick.  535;  or  to  Ireland;  see  1  Ves.  * 
Bea.  129;  1 1  Ves.  47.  The  writ  will  be  discharged  if  the  party  pays  into  court  the  sam 
for  which  tho  writ  is  marked;  see  1  Ves.  jnn.  96;  although  in  the  mean  time  a  larger  sun* 
appears  to  bo  due,  see  2  Cox,  226;  or  upon  payment  of  what  upon  the  answer  appears  to 
be  doe,  see  I  Ves.  and  Bea.  373;  oY  if  he  gives  security  to  answer  the  decree,  see  3  Bre. 
.C.  G,  218;  1  Ves.  <fc  I*.  183.  The  writ  is  in  all  cases  marked  for  what  is  due;  tee  7 
Ves,  172    174. 

t  Declaration  on  5>  6£dw.  6.   c.  2v.  f*i  IcajrUijg  menny  for  interest  and  use  ry,  tn4 


NEW  ASSIGNMENT.— Whenfo,-  hml.  «« 

€fes  of  the  peace  at  their  next  sessions,  which  commissioners  of  excise,  justi- 
ces of  the  peace,  and  sub-comriftissioners,  amongst  other  things,  are  enabled 
hy  the  said  act  to  issue  out  warrants  under  their  hands,  &c,  to  levy  the  for- 
feitures, and  so  justified  the  entry,  under  a  warrant  from  the  sub-commission- 
ers; three  justices  having  refused  to  hear  and  determine  this  offence.  To 
this  plea  the  plaintiffs  demurred,  and  had  judgment  in  the  Court  of  King's 
Bench,  and  a  writ  of  inquiry  of  damages  was  executed,  and  750/.  damages* 
given.  The  exception  to  the  plea  upon  which  the  judgment  was  given  was* 
this;  viz.,  the  act  giveth  no  power  to  sub-commissioners  to  hear  and  deter-* 
mine  the  offences,  and  so  to  issue  out  warrants  for  the  forfeitures  but  where 
the  justices  or  any  two  of  them  refuse;  and  though  it  was  said  by  the  defend* 
tints  that  three  refused,  yet  it  was  not  said  that  two  did  refuse. 

Per  Cur.     Hie  justices  ought  all  to  be  named  in  this  case,  viz.,  that  the 
three  next  justices  did  not  hear  and  determine  this  offence,  nee  eontm  aliquis. 

jffcegtft.     See  post,  tit.  Slave.  I  74?  } 

jfiCUttTSl-     See  ante,  tits.  Alien;  Alien  Enemy. 

i&lSUQCttCt-'     See  ante, tits.  Accident;  Attorney;  Bailment;  Barrister; 
Carrier;  Driving;  post,  tit.  Surgeon. 

ifttfiOCUlJUftg.      See  ante,  tits.  Bills  and  Notes;  Bond;  Chose  in  Ac- 
tion. ■*  <*k 

I.  RELAfipE  TO  THE  DEFINITION  AND  NATURE  OF,  p, 

742. 
II. WHEN  IT  IS,  OR  IS  NOT,  ESSENTIAL. 

(A)  In  general. 

(a)  Of  the  general  rule,  p.  743.     (b)  In  actions  ex  contractu,  p.  744.     (c) 
In  actions  ex  delicto,  p.  744. 

(B)  In  particular.  • 

See  tits.  Assault  and  Battery,  Common,  Replevin,  Trespass,  Way. 
til.  RELATIVE  TO  THE  FORM  AND  MODE  OF  NEW  AS, 
SIGNING,  p.  744. 

IV. CONCLUSION  OF,  p.  745. 

V. PLEAS  UPON,  AND  REPLICATION 

TO,  p.  745. 
yi. COSTS  ON,  p.  745. 

I.  RELATIVE  TO  THE  DEFJNITIONAND  NATURE  OF.* 


II.  RELATIVE  TO  WHEN  IT  IS,  OR  IS  NOT  ESSENTIAL.      I  *4S  I 

(A)  In  general. 
(a)  Of  the  general  rule. 
1.     Barnes  v.  Hunt.  T.  T.   1809,  KB.   11  East,  451.  Itisimpreo 

To  a  declaration  for  several  trespasses  on  the  plaintiff's  land,  on  divers  ^L^"** 
days,  &c,  the  plea  alleged,  that  at  the  said  several  days,  &c.  the  defendant  where  tbs 
Committed  the  said  several  trespasses  by  licence  of  the  plaintiff;  and  the  lat-plea  covets 
ter  replied  that  the  defendant  of  his  own  wrong  and  without  the  cause  alleged,  *H  the  faefs 

•committed  the  said  several  trespasses,  &c.  mentioned 

4  ib  the  dee 

that  the  defendant  received  usurious  internet.    Plea,  that  he  did  not  receive,  i«  a  negative  laratienjt 
pregnant;  for  by  the  loan  the  offence  ie  complete;  1  Dy.  95.  ph  86.     A  negative  pregnant 
w  bad  on  demurrer,  but  enred  by  verdict;  2  Sannd  819. 

*•  A  new  assignment  ie  in  the  nature  of  a  replication.  Though  a  replication  meat  not 
depart  from  any  material  allegation  in  the  declaration,  yet  where  there  is  an  evasive  plea, 
either  as  to  the  whole  or  a  part  of  the  cause  of  Action,  the  plaintiff  may  avoid  the  effect 
of  it,  by  restating  the  injury  for  which  he  meant  to  declare  with  more  particularity  and 
certainty,  constantly,  however,  with  the  more  general  complaint  in  the  declaration;  and 
ibis  is  termed  a  new  or  novel  assignment  and  may  be  either  as  to  time,  place,  or  any 
4?ther  circumstances,  when  material;  see  8  Bla.  Com.  811;  2  Comb.  176,  177. 

f  It  is  frequently  necessary  to  new  assign,  in  order  that  the  defendant  may  have  notice 


NEW  ASSIGNMENT.— F*m  if. 


> 


-per     <e  fc^  ^^*  new  assignment  would  not  have  carried  the  matter  further,  1raf 
_04t  ^    \-a&x  ^^    **  5  mero  rcPot*l'on  °f  the  declaration.  It  would  eveo  have  amotro- 
^  to  V    W^^^^SS  ^oubIeJ    because  it  would  have  been  pleading  again  what  had 
>*»*  a°*Heir^&\    Y  !he  P1ca*      In  CheeseIy  v-  Barnes,    10  East,  73.  a  single 
Vr**?*9*   -fic»^!^«         'n        c<>untt  and  that  being  justified,  and  issue  taken  on 
«vicVk  \u**%     ^^    *on>  •he  Court  held  that  a  new  assignment  was  double, 
fc.      ^T^iey  v  Davis.  T.  T.  1812.  K.  B.  16  East,  02.  86,  87. 
-.  ^tpct       \tk  ^T°s^  as*^  ^0r  an  a8snu^  an<*  ^^se  imprisonment,  the  defendant  having  jos- 
eja*  ***»•*  \!\fa&  tV\©  •*^"*uh  and  imprisonment  under  a  writ  sued  out  by  him,  as  attorney 
%*ih**ta*  fot  J.  "Ni-  ^K^inst  the  defendant,  indorsed  for  bail  for » 100/.,  which  was  deVtver- 
•***JU*   caAo  \Vi«i  •**^riff,  who,  by  virtue  thereof,  arrested  and  detained  the  plaintiff, 
*fjri-€"        wYio  r»ew  assigned  that  the  trespass  complained  of  was  upon  another  and  dif- 
ferent occasiion  than  that  stated  in  the  plea,  and  after  the  supposed  arrest 
therein  mentioned.     Per  Cur.     How  could  the  plaintiff  new  assign  upon  the 
trespass  stated   and  justified  by  the  plea,  when  he  might  have  traversed  the 
fact  pleaded.      The  new  assignment  admits  that  the  declaration  stand*  well 
answered  by  the  plea;  but  it  states,  in  effect,  that  the  defendant  is  under  a 
mistake,  for  that  the  plaintiff  complains  of  a  new  and  substantial  trespass  not 
answered  by  the  plea.     Now,  here  the  proof  was  not  of  another,  but  of  the 
very  same  trespass  of  which  the  plaintiff  complained ;  for  there  was  but  one 
arrest  and  one  imprisonment,  which  is  answered  by  the  plea.     If  there  bad 
I  744  1  been  a  legal  warrant  under  the  writ,  that  might  have  been  an  answer;  but 
Ttere  may  here  there  was  no  legal  arrest  under  the  writ. 
.be  a  sew  (b)  In  actions  ex  contractu* 

assignment  Seddon  v.  Hislof.  E.  T.  1736.  K.  B.  6  T.  R.  607. 

**  *Co*trme     **  waB  re*°lV6<^ tnat  there  may  be  a  new  assignment  in  actions  ex  coafrocfe, 

tU  MM  IS  MS  *8  m  OUUmptit. 

sum  fit.  (c)  In  actions  ex  delicto. 

As  well  as  Leake  v\  King.  B.  T.  1679.  C.  P.  1  Saund.  133. 

„in  actions       The  Court  said,  it  was  perfectly  clear  that  the  plaintiff  might  new  assign  in 

jx  delicto,  actjong  ex  delicto,  as  in  a  case  for  a  libel. 
Oi  IB  eats  *  •  • 

*r *  hbe'*\l|i.  RELATIVE   TO   THE  FORM   AND   MODE  OF  NEW  AS- 

SIGNING^ 

,  ef  the  real  ground  upon  which   the  plaintiff  proceeds,   1  Hen.  Bla.  560.  562;  and  when, 
from  the  nature  of  the  action,  at  in  trespasr   queare  clausum  /regit \  the  declaration  is  ae 

•  framed,  as  to  be  capable  of  covering  several  injuries  committed  at  different  tunes,  or  in 
different  parts  of  a  close,  Jtc:  the  plaintiff  may  frequently  reply,  not  only   denying  the 

.right  of  common  or  way,  Sec  stated  in  the  plea,  bat  also  new  assigning  trespasses  com- 
mitted at  different  times  or  in  different  parts  of  the  close  to  those  mentioned  in  the  plea; 

jiee  ft  Campb.  175:  10  Eas\  73;  11  East,  451.  Bnt  where  the  natnre  of  the  act  com- 
plained of  is  single,  or  the  ploa  does  not  at  all  moet  the  declaration,  or  the  plaintiff  does 
not  mean  tp  dhpute  it,  as  if  it  justify  a  trespass  in  some  other  place  of  the  same  name,  or 
a  different  assault  tp  that  intended  to  be  complained  of,  the  plaintiff  should  in  that  case 
merely  new  a -sign  without  traversing  any  part  of  the  plea;  Taylor  v.  Cole.  1  H.  JHac 
660.561. 
*  A  new  assignment  may  be  made  in  most  actions,  whether  in  form  ex  contractu,  or 

.ex  delicto, 

t  So  in  an  action, for  an  escape,  if  the  defendant  pload  a  negligent  escape,  and  volun- 

.tary  return,  the  plaintiff  should  new  assign  a  subsequent  escape;  and,  if  in  case  of  a  dis- 
turbance of  a  right  of  common,  by  cutting,  the  defendant  .plead  that  he  cut  the  tnnres  a- 
servant  of  the  lord  of  the  manor,  the  plaintiff  mar  new  ass ign  that  the  ,  defendant  eat  ether 

Curves  for  sale,  and  not  for^the  use  of  the  lord.  It  is  a  general  role,  that  where  the  defendant 
has  committed  several  trespasses,  either  upon  the  person,  personal  property,  or  real  pre* 
perty  of  another,  some  of  which  are  justifiable,  and  others  not,  and  {he  action  is  brought 
foe  those  trespasses  which  were  not  justifiable,  but  the  defendant  by  hie  plea  answers  those 

\ only  which  were,  then  the  plaintiff  shall  new  assign;  see  Griffiths,  v.  Eyles,  1  H.  Bla.  413; 
Greenhow  v.  Holler,  Willes,  619. 

X  A  new  assignment  being  in  the    nature  of  a  new  declaration,  should  be  equally  eer- 

.tain  as  to  time,  place,  and  circumstances;  and  it  must  not  be  negatively  that  the  trespasses 
mentioned  in  the  plea  were  not  the  fame  as  those  for  which  tho  plaintiff  complained,  but 

.some  other  trespasses *mutt  be  shown;  see  8  Esp.  92.    K  the  new  assignment  be  in  another 

'close  or  plaqe,  the  plaintiff  may  give  the  place  a  name,  or  otherwise  describe  it  with. 


L. 


NEWSPAPER.  «t* 

ty.  RELATIVE  TO  THE  CONCLUSION*  [  145  ] 


V.  RELATIVE  TO  THE  PLEAS  UPON,   AND  REPLICATION 

TO.t 

VI.  RELATIVE  TO  THE  COSTS. 
Tuoimox  v.  Williamson.  M.  T.  1810.  K.  B.  13  East.  191. 
Trespass  for  breaking- and  entering  the  plaintiff's  messuage  and  yard,  and  Where  do 
passing  and  re-passing  therein.    Plea, !  at.  Not  guilty  as  to  the  force  and  arms,  ™* "J  Mr 
Sec.    2dly .  As  to  the  residue,  a  justification  of  a  right  of  Way  over  the  locus  in  mcntby  de 
quo  at  all  times;  and  3dly.  A  like  justification  in  the  day-time.     Replication,  fault  to  the 
taking  issue  on  the  two  rights  of  way,  and  new  assigning  extra  viam,  and  to  new  assign 
which  there  was  judgment  by  default,  and  afterwards  verdict  for  the  plaintiff  """•ntwd 
on  the  first  special  issue  for  1».,  and  damages  assessed  also  on  the  new  as-  JJJj^jJJjJjJ,** 
signment,  and  a  verdict  for  the  defendant  on  the  not  guilty,  except,  $c;  and  p^i^ff^ 
on  the  special  issue  held  that  the  defendant  was  entitled  to  the  general  costs  y  entitled 
of  the  trial,  because   the  plaintiff  was  not  obliged  to  go  to  trial,  but  should  to  cost*.? 
have  let  judgment  go  by  default  upon  the  issue  of  the  limited  right  of  way, 
which  was  foufrd  against  him. 


STeto  XtUt      See  ante,  vol.  x.  p.  624: 

^TftoSpapet.     See  also  ante,  tits.  Gazette;  Lottery;  Printer. 
£  RELATIVE  TO  ADVERTISEMENTS  IN.    See  ante  tit.  Adver- 
tisement. 

IL COPYRIGHT  IN.     See  ante,  tit.  Copyright.  , 

HI. *'- r LIBELS   IN,   AND   PROVING   PUBLICA-  [  ™  J 

TION  OF.     See  ante,  tit  Libel. 

IV. STAMPING  OF,  p.  746. 

V. —  NAMES  OF  PRINTER  AND  PUBLISHER,^ 

p:-746. 

VI. WHEN   ADMISSIBLE   IN   EVIDENCE,  p, 

746. 

certainty,  Dyer,  264.  n.;  4  Saond.  287.  c;  and  which  on  the  plea  of  not  gtttt  v.  thereto  r 
mast  be  proved  ei  staled;  see  Butter's  N.  P.  264.  n.;  1  Term  Rep.  479;  and  if  it  be  in 
the  same  close  it  is  said 'that  the  particular  spot  should  beset  forth  in  such  a  manner,  as  thai 
a  'pram  difference  may  be  perceived  between  the  place  so  new  assigned  and  that  mentioned 
in  the  plea;  bat  where  a  right  way  is  pleaded,  it  is  osnal  to  assign  extra'  tiaih,  without* 
showing' in  what  particular  part   of  the  locus  in  quo.     The  matter  new  assigned  most  be 
consistent  with  the   declaration,  and   not  varying  from,  or  more  extensive  then,  the  tree'' 
pisses  therein'  enumerated,  or  those  which  the  defendant  has  in  his  plea  professed  to  an» 
awer  for;  as  a  new  assignment  is  merely  to  avoid  the  effect  of  the  plea,  which 'can  onh^ 
operate  on  the  trespasses  thereby  admitted,  it  should  also  only  be  of  material  mattef,  and,- 
therefore  if  the  plea  set  of)  a  right  of  way  or  common,  Ac.  at  all  times  of  the  year,  the' 
now  assignment  shonld  not  be  that  the  defendant  at  other  times,  See.,  time  in  that  case  be*' 
iog  immaterial. 

*  The  conclusion  of  a  new  assignment   rrnfst"  be  witH  a  verification1,  in  order  that  the' 
defendant  may  have  an  opportunity  of  answering  it;  see  Lulw.   1401;  I  8a and.  103. 

t  A  new  assignment  being-  ih  the  nature  of  a  new  declaration,   the  defendant  should* 
plead' to  it  precisely  as  to  *  declaration,  see   Goaldsb.   191;  Moore,  540$  Cro.  Eix.  690. 
o>9S.  e»;  either  by  denying  the   matter  neW  assigned  by  the   plea   of  not  guilty,  Sec  or  by 
answering  it  by  a  special  plea   of  matter  of  justification,  and  be  may  plead  several   pleas 
The  defendant  cannot  justify  at  different  place,  and'  traverse  the  ptaco  mentioned  in  the 
now  assignment;  and  when  the  plaintiff  traver§er  the  plea  as  well  as  new  assigns,  the  de-*; 
fondant  cannot,  as  to  thvj  matter  answered' in   the  plea,  plead  new  matter,  but  must  'stand* 
by  his  plea;  see  Cro.  Eli*.   812.  *  When  the  defendant  has  no  answer  to  the  new  assign- 
ment, the  proper  course  is  to  softer  judgment  by  dofanit  thereto,  in  order  to  entiile  the  de*' 
fentfant  to  the  general  costs'  of  the  cause.    To  the  ptea  or  pleas  to  the  new  assignment,  - 
the  plaintiff  should  reply  precisely  as  to  pleas  to  a  declaration,  and  if  trie  plea  be  such  as* 
would' require  a  new  assignment  if  pleaded  to  a  dec  I  ai  at  ion,  the  plaintiff  should  again  new 
assign  of  such  plea;  1  Saond.  299.  c. 

X  By  new  assigning,  the  plaintiff  may  frequently  obtain  full  costs,  which  otherwise  ho 
would  not  recover.  Thus  on  a  plea  of  not  guilty  too  now  assignment  of  extra  viam,  the 
plaintiff,  though  be  should-' obta-ia'  a  verdict  for  less  than  forty  shillings  damages,  is  entitled* 


520  "    '       NIL  DEBET.— When  to  be  pleaded.  ~* 

IV.  RELATIVE  TO  STAMPING  OF. 
A  newapa  Rex  v.  Pea  use.   E.  T.  1808.  K.  B.  Peake,  75.  S.  C.  9  East,  358 

per  may  be  Qn  an  indictment  for  a  libel,  Lord  Kenyou  ruled  that  a  newspaper  not 
read  in  •  ^  8fnmpec]  Was  admissible  in  evidence,  although  the  omission  might  subject  the 
not  stamp    publisher  to  penalties.     See  Phillips  on  Ev. 

A  printer.     V.  RELATIVE  TO  NAMEiTOF  PRINTER  OR  PUBLISHER. 

waoae  Marchant  v.  Evans.  H.  T.  1818.  C.  P.  2  B.  Moore,  14. 

same  does       j|  waa  rcgojye^  that  a  printer  whose  flame  does  not  appear  on  the  paperr 

on  tho'pa'  cannot  recover  for  work  and  labour  for  printing  it. 

per.  CAnnot  —————————— 

recover  for     VI,  RELATIVE  TO  WHEN  ADMISSIBLE  IN  EVIDENCE* 

work  and  __________ 

Ubo,r  for       j^. j,,  JJrfal.     Sec  tit.  Trial, 
printing  it.       ~ ^ 

NU  Beftet,  TffltVL  Of.     See  tits.  Debts,  Action  of;  Limitation^ Statute 
of. 

I.  RELATIVE  TO  WHEN  IT  OUGHT,   OR   OUGHT  NOT  TO* 
BE  PLEADED,  p.  747. 
i  ~„  -.  I'-  RELATIVE  TO  HOW  ADVANTAGE  IS  TO  BE  TAKEN  OF 
I  ™*  I  ITS  BEING  IMPROPERLY  PLEADEfi,  p.  748: 

_?£?£ L    REI-ATIVE   TO    WHEN   IT    OUGHT,    OR   NOT,    TO  BE- 

plea  is  an  PLEADED^     See  ante,  vol.  vii.  p.  705. 

action  of  1  •     Waitbs  v.  Briggs.  M.  T.  1690.  K.  B.  2  Salk.  965. 

debt  for  an     In  debt  for  an  escape.     Eyre,  J.     The  matter  here  is  grounded  on  the* 

<scaPe*      fact,  for  tril  dtbet  is  a  good  plea,  and  not  on  the  matter  of  record. 

.        See  1  Sound.  38,  n.  3. 
?o7faei/a  ~     Wheitl«t  v.  Lane.  H.  T.  1668.  K.-B.  r  Saund.  219. 

gainst  an  ex  1°  nn  act'on  against  an  executor,  the  Court  said,  the  defendant  may  plead 
eenior.  the  general  issue  nil  debet,  see  2  Ld.  Ravm.  1502;  I  T.  R.  462;  and  give  aH 
Any  thin*;  matters  in  evidence  for  his  discharge,  as  he  may  do  on  a  trial  of  a  devastavit 
mav  be  fir  upon  a  wr€  facias.  See  Com.  Dig.  Pleader,  2  n.  16;  3  Saond.  144.  n:  2;  a 
en  in  en     gaund.  218.  n.  4j  219.  n.  7;  Carth.  2. 

Sir  ihe^loa 5-     PAniMORfe  v.  Johnson.  E.  T.  1699.  K.  B.  1  Ld.  Raym.  56*6;  12  MocK 
t>C nil  debet         376.     Gm>ley  v.  Williams.  H.  T.  1699.  K.  B.  lb.  443.  Contrd. 
which  In  indebitatus  in  assumpsit  brought  against  the  defendant,  he  pleaded  an  ao 

sho#s  that  count  for  20/.  with  satisfaction  made,  &c.  to  which  plow  the  plaintiff  demurred 
ftoihing  specially,  and  assigned  for  cause  that  the  plea  amounted  to  the  general  issue; 
Che*  time  ©V aiM*  lt  WB*  arguc<*  *°r  tnt>  plaintiff  that  this  matter  might  have  been  given*  tit 
bringing      ertdence  upon  the  general  issue  pleaded.     But, 

the  action  §  to  full  coats  withoit  a  judge's  certificate,  unless  the  way  pleaded  was  set  forth  by  metes 
and  bounds. 

*  A  common  newspaper  is  made  legal  evidence  by  several  acta  of  parliament  for  parti- 
cular par  poses;  a*9  of  meetings  to  petition  parliiment;  of  notices  of  moving  for  a  private* 
bill,  Jco.;  36  Geo.  8.  c.  8.  s.  1:  aod  see  2  Gampb.  157;  10  East,  264;  1  Stark.  4*8.  As 
tfo  the.Gazette,  see  ante*  lit.  Gazette;  and  post,  tit.  Partner  and  Partnership*- 

t  Where  the  defendant's  plea  goes  to  bar  the  action,  if  the  plaintiff  demur*  to  it,  and*  - 
the  demurrer  is  determined  in  favour  of  the  plea,  judgment  of  nil  capiat  shall  be  entered, 
no  tw  founding  there  nnv  be  ilso  one  or  more  issues  in  fact;  because,  upon  the  whole*  h 
appears  that  the  plaintiff  bad  no  cause  of  action.  If,  where  there  are  several  pleas,  one 
*r  more  issues  are  joined,  and  there  are  one  or  more  demurrers,  if  the  demurrer  be  deter- 
mined* in  favour  of  the  defendant,  judgment  of  nil  eapibt  shall  be  given  against  the  pJaiar 
tiff;  Cooke  v.  Snyer,  2  Borr.  749;  Fee  1  Saund.  80.  a.  1. 

t  In  debt  on  simple  contract,  or  legal  liabilities,  and  for  an  escape,  &c  Salk,  665;  1 
&aund  38;  the  general  issue  i*  nil  dibet,  that  the  defendant  doth  not  owe  tbo  said  sum 
above  demanded,  nor  any  part  thereof  in  manner  and  form  as  the  plaintiff  had  complained 
against  him;  or  in  the  case  of  executors  or  adminijtrators,  "doth  not  detain;**  and  if  nee 
easampsit  be  pleaded,  the  plaintiff  may  sign  judgment. 

§  Tho  plea  of  nil  debet  puts  tho  plaintiff  on  proof  of  the  whole  of  the  allegation  a  in  the 
declaration-,  and  under  it  he  may,  in  an  action  for  rent,  give  in   evidence  an  eviction,  or 


NISI  PRIU&  *21 

Per  fiolf,  C.  J.  A  man  may  plead  matter  which  is  gifreft  in  evidence  upon 
the  general  issue  pleaded,  if  he  admits  a  cause  of  action  in  the  plaintiff,  and 
avoids  it  by  matter  ex  post  facto,  because  such  a  plea  gives  colour  to  the 
plaintiff,  as  Leyfield's  case,  10  Go.  88,  is;  and  as  in  debt  a  man  may  plead  his 
release,  or  may  give  it  in  evidence  upon  nil  debet  pleaded. 

II.    RELATIVE  TO   HOW    ADVANTAGE  IS  TO  BE  TAKEN   [  ?4»  j 
OF  ITS  HEING  IMPROPERLY  PLEADED* 

(As  t6  when  the  plaintiff  may  sign  judgment,  see  ante,  vol.  1 1.  p.  643*} 
Thelusson  v.  Smith.  H.  t.  1793.  K.  B.  5  T.  R.  152. 

Per  Cur.     If  this  plea  cannot  be  supported,  the  plaintiff  should  have  de-  J™8*  *• 
rnurred  to  it,  instead  of  signing  judgment,  as  for  want  of  a  plea.     Where,  in-  JUL"1-11* 
deed,  a  plea  has  appeared  on  the  face  of  it  to  be  a  dilatory  plea,  the  Court  pjg^  „jf 
has,  in  some  cases,  gone  the  length  of  saying  that  the  plaintiff  might  treat  it  deb«t  to 
as  a  nullity.     But  this  plea  is  not  of  that  kind,  for  it  goes  to  the  substance  of  debt  eit 
the  complaint;  though,  whether  it  be  a  formal  and  good  plea,  it  is  not  neces- bond,  tho 
amry  to  consider  now;  if  it  be  bad,  the  plaintiff  must  demur.  h  °ld  do 

ft&il  Bftft.     Sae  ante,  tit.  Judgment,  vol.  1 1.  p.  694.  aot  sign 

»tl  *abU(t  til  Ceitemrntt*.     See  ante,  tit.  Covenant;  post,  tit.  Be-  *»*«»«".♦ 
plevin;  Trespass 

Jifftf  UtfttS.     See  ante,  tit.  Arbitration;  Jury;  Puis  darrien  continuance^ 

I.  RELATIVE  TO  THE  NISI  PRIUS  RECORD,  p.  743. 

II. COURT  OF,  p.  749. 

IIL  PROCEEDINGS  AT.     See  post,  tit.  Trial. 

t.     RELATIVE  TO  THE  NISI  PRIUS   RECORD.!    See  ante,  tit. 

Abatement. 
(As  to  amending  of;  See  ante,  tit.  Amendment;  post,  tit.  Variance.) 

payment  or  a  relents,  Ac,  but  in  debt  for  rent,  on  an  indenture  of  lease,  the  defendant 
cannot,  under  the  plea  of  nil  debet,  give  in  evidence  that  the  plaintiff  had  no  estate  la  the 
tenement,  because  if  he  had  pleaded  that  specially,  the  plaintiff  might  have  replied)  the 
indenture,  and  estopped;  I  Salk.  277;  8  T.  R.  487;  5  T.  R.  4;  2  Wils.  208.  218.  m 
In  debt  for  rent,  it  is  optional  in  the  defendant  cither  to  plead  in  eviction,  or  to  give  it  in 
evidence,  under  nil  debet,  though  in  covenant  be  most  plead  it. 

•  And  in  debt,  out  tarn  nH  debet  generally    is  sufficient,  though  it  is  more  correct  to 
allege  *hat  defendant  does  not  owe  the  king,  &c;  Hob.  S27;  Reg.  Plac.  302. 

t  The  Nisi  Print*  record  consists  of  four  parts,  the  first  placita,  the  pleadings  &c.  the  second 
placita  and  the  jurata.  It  is  made  up  by  the  attorney  and  must  be  written  on  one  or  more 
•kins  of  parchment  (according  to  the  length  of  the  issue;)  the  two  placita  in  a  large  text 
hand;  the  pleadings,  Sec, and  tho  jurata  in  a  full  fair  engrossing  hand.  The  record  being 
engrossed  n  carried  to   the  Nisi  Pries  office,  where  it   is  sealed  and  passed;  for  which  is 

?aid  7*.  6aT.  for  the  first  eight  sheets,  7s.  for  every  eight  sheets  after,  and  6d.  to  the  sealer* 
n  London  and  Middlesex  all  records  of  Nisi  Prius  are  to  be  sealed,  on  or  before  the  res- 
pective days  appointed  by  the  Lord  Chief  Justice,  in  the  sittings  paper  for  their  trial.  And 
there  is  an  old  rule  of  court,  that  no  record  of  Nisi  Prius,  for  the  trial  of  an  issue  at  the 
aasixes,  shall  be  sealed  after  the  end  of  three  weeks  next  after  the  end  of  the  tennr.  but 
by  obtaining  the  judge's  order,  for  which  the  clerk  is  paid  2s.,  and  which  be  will  procure 
•t  hie  leisure,  the  record  may  now  be  sealed  at  any  time  before  the  assises.  In  «■••» 
which  stand  over  from  one  sitting  to  another,  the  records  should  be  regularly  resealed,  pre- 
vious to  the  sitting  to  which  they  stand  over;  or  in  default  thereof  the  causes  cannot  bo 
triad.  If  the  is*ue  has  not  been  previously  entered  of  record,  it  must  be  so  entered,  or  at 
joasl  an  incipitur  made,  before  the  pasting  of  the  record  of  Nisi  Prius:  for  its  a  rttle  of 
court,  that  no  record  of  Nisi  Piios  shall  bo  sealed,  or  passed  at  the  Nisi  Prius  office,  by  the) 
cantos  breviom,  or  any  clerk  of  that  office,  before  the  issue  of  that  cause  be  fairly  entered 
•n  record, or  an  incipitur  iheroof,  and  such  emry,  with  the  record  of  Nisi  Pnur,  be  first 
brought  to  and  signed  by  the  secondary;  for  which  no  fee  shall  be  demanded  or  paid,  out 
theasualand  accustomed  fee  due  to  the  chief  clefk,  for  entry  of  such  issue  on  record. 
In  practice  it  is  usual,  when  the  issue  has  not  been  previously  entered,  to  ma kc .an  inctpn 
tor  on  a  roll  of  the  term  issue  was  joined,  and  to  lake  the  roll  record  of  Nisi  Pnue,  and 
sJraft  cf  the  issue,  to  the  clerk  of  the  judgments,  who  enters  the  issue,  and  marks ttM .roil, 
record,  and  issue  paper,  tokinj  3#.  OU  for  the  first  tea  sheets,  and  If.  for  every  six  more, 
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&»  NISI  PRIUS.-  Of  iht  Court  of. 

The  Cotrt  Doe  t.  Cottereix.  E.  T.  1819.  K.  B.  1  Chit.  Rep.  2TT 

will  set  a  jn  8Upport  of  an  application  to  set  aside  a  verdict  and  proceedings!^  lift* 
"j.d#  R  veJ  cularity  on  the  ground  that  the  record  varied  from  the  issue,  an  affidavit© 
«  i£  7  that  effect  was  produced  The  Court,  after  inquiring  whether  there  w«  any 
groind  that  affidavit  stating  that  the  declaration  did  not  correspond  with  ^record,  ami 
f  749  1  being  answered  in  the  negative,  snid,  that  as  there  was  no  such  •»m^i**; 
the  record  inir  positively  that  the  declaration  was  not  correct,  they  must  infer  I  bat  it  tffd 
of  N iii  Pri  COrrespond  with  the  record.  That  if  the  issue  varied  from  the  declaration,  it 
V  T"Led.  was  incumbent  on  the  defendant  to  return  it  within  a  reasonable  time  attet  He 
£?1m1  received  it:  and  that  as  the  defendant  had  not  ventured  to  swear  that  the  de- 
U  appear     claration  was  defective,  the  inference  was  that  it  was  cot rect,  and  conseqaent- 


that  it  alio  ly  the  ground  of  the  application  failed, 
varied  from 


tfedeclara  ,L  RELATIVE  TO  THE  COURT  OF. 

Thl'.nthor  1.  Bullock  v.  Parson.  T.  T.  1707.  K.  B.  2  Salk.  454;  2 1  Ld.  Raym.  1145. 
Theaatbor     ^  ^  ^^  thftt  thB  aulhority  of  a  judge  at  Nisi  is  by  commission  of 

judge  at  Prt  assize.  _  „   _    mrx  -a    ,  aM 

■i  i«  by  com  2.     REG.  v.  Helston.  H.  T.  1713.  K.  B.  10  Mod.  202. 

muHion  of      Th0  Court  ne|d  that  a  judge  at  Njsj  pr|U9  aci8  rather  in  a  ministerial  than 

He'fctera  in  a  judicial  capacity. 

ther  in  a  3.     Rex  v.  Joliffe.  T.  T.  1791 .  K.  B.  4  T ^K.  -55 

ministerial,      A  criminal  information  having  been  granted  against  the  defendant,  tie  oe- 

than  a  judi  fore  the  trial  at  Nisi  Prius,  distributed  hand  bills  in  the  assize  town,  vindicat- 

cinlcapaci   mg  hig  own  con<jUct,  and  reflecting  on  the  prosecutor's;  this  matter  being  die- 

S'*  closed  to  the  judge  at  Nisi  Prius,  by  an  affidavit,  he  immediately  put  off  the 

tia  may  re     .  -  -     °  * 

ceiva  affida  trial.  -._   „,        A.    i-y    •«-»..▼»•*    ma 

viu  in  rap  4.     Rex  v.  Daviso*.  H.  T.  1821.  K.  B.4B.&  A.  329. 

pon  of  an  The  question  was,  whether  a  judge  at  Nisi  Prius  has  the  power  of  fining 
application  a  defendant  for  a  contempt  committed  by  him  in  the  course  of  addressing  the 
to  pat  off  »  jury  Ytr  Cur.  The  question  is  shortly  this,  whether  decency  and  decoram 
F  750  1  sha^  or  gna11  not  be  Preserved  tn  courts  of  justice;  or  whether,  under  colour 
He  haa  the  of  "defending  himself  against  any*  particular  charge,  a  defendant  »  at  Hhw*J 
power  of  fi  to  introduce  new,  mischievous,  and  irrelevant  matter  upon  his  trial.  We  Bi- 
lling a  de  gree  that  a  defendant  in  all  rases  should  have  every  facility  allowed  him  w  hrs 
fendant  for  address  to  the  jury,  provided  he  confines  himself  w'thio  those  rufes  which  de- 
a  contempt  cencv  an(|  decorum  require.  In  every  case  the  subject  of  discussion  before* 
by^mln  the  3U17  w  to  be  considered,  and  a  judge  is  bound  to  see  that  the  arguments 
the  coarse  which  are  adduced  are  such  as  are  consistent  with  decency  and  decorum,  anal 
•f  addres  not  foreign  to  the  matter  on  which  the  jury  have  to  decide.  When  a  case  is 
ring  the  ju  conducted  by  counsel,  they  know  perfectly  well  what  the  rules  of  law  arc,  and 
,T*  they  have  that  regard  for  their  own  character  which  generally  prevents  them 

from  doing  any  thing  which  may  break  in  upon  the  rules  of  decency  and  de- 
corum.    They  have  also  sufficient  knowledge   (arising  from  their  experience 
and  education)  to  form  a  judgment  whether  the  matter  be  relevant  or  net. 
But  defendants  are  not  in  the  same  situation  in  which  counsel  are,. they  hare 
not  the  same  character  to  maintain,  and  are  not  always  so  well  informed  as  to 
know  what  is  relevant  or  irrelevant.     But  every  man  who  comes  into  a  court 
of  justice,  either  as  a  defendant  or  otherwise,  must  know  that  decency  is  to  be 
observed  there,  that  respect  is  to  bo  paid  to  the  judge,  and  that  in  endeavour 
B  t  a  iadae  m*  ,0  defend  himself  from  any  particular  charge  he  must  not  commit  a  new 
lt  fl  p.      offence.     Of  the  power  of  the  judge  to  commit  we  have  no  doubt, 
nut' be  5.     Rex  v.  Jolliffb.  T.  T.  1791.  K.  B.  4  T.  R.  292. 

considered  BuIIer,  J.  In  the  trial  of  a  cause  issuing  out  of  this  court,  I  am  of  opin- 
io all  in  ion  that  the  judge  at  Nisi  Prius  must  be  considered  to  all  intents  as  acting  un- 
Uni'onde*0  der  the  authority  of  this  court,  and  as  an  emanation  of  the  court.  If  we 
tbeanthori  tnm^  ProPcr>  we  H»ry  try  a  cause  which  is  commenced  here  at  the  bar  of  the 

*  He  may  receive  a  nonsuit  »t  the  nssizes;  Greevea  v.  Rollf,  2  Salk.  4S6.  All  crown 
causes  should  be  tried  at  bar,  unless  the  Attorney  General  will  grant  &  Nisi  Pr  tss;  Rex  v. 
Banks,  6  Mod.  147;  Rex  v*  Cbaloner,  1*  Med.  S77. 
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^ftUrl;  it  was  for  the  ease  of  the  several  courts  at  Westminster,  and  the  suit-  ty,  and  an 
ers,  that  the  legislature  enacted  that  causes  might  bo  tried  in  the  counties  ejj»»nat">n 
where  they  arise:  but  if  a  cause  be  of  great  importance,  or  likely  to  be  at-  °  J^^e 
tended  with  considerable  difficulty  in  the  trial,  it  is  still  the  practice  of  the  reCord  duly 
courts  to  retain  it,  and  not  send  it  down  to  trial  at  Nisi  Prius.         %  emanate*. 

6.     Rex  v.  Read,  M.  T.  1812.  K.  B.  16  East,  404. 
This  was  an  information  on  the  1  Geo.  1,  c.  47,  filed  for  persuading  soldiers  And  a  con 
to  desert     It  is  by  that  statute  directed  that,  if  the  offender  hath  not  goods  to  JJ8 l£"  **  B 
the  amount  of  40/.  the  court  before  which  the  conviction  shall  be,  may  order  jn'forma 
the  offender  to  be  imprisoned  six  months,  and  to  stand  in  the  pillory.     The  tion  oat  of 
Court  said,  they  were  of  opinion,  that  if  they  felt  it  necessary  to  award  further  the  court  of 
punishment  than  for  the  40/.,  they  were  bound  to  pass  sentence  for  the  pillory  K*  B.  is,  in 
as  well  as  imprisonment;  and  that  as  to  the  other  objection,  this  being  a  re- J?6al  °P"* 
cord  out  of  this  court;  it  must  be  taken  to  be  a  conviction  before  the  court;  the  vict{0R  De 
judge  at  Nisi  Prius,  before  whom  the  trial  was  had,  being  for  that  purpose  the  fore  the 
minister  of  the  court.  court  itself. 

7.  Rex  v.  Thomas.  M.  T.  1815.  K.  B.  4  M.  %  S.  442.  f.  751  ] 
Certiorari  granted  at  ihe  instance  of  the  Attorney  General,  on  behalf  of  a  There  are 

prisoner,  to  remove  an  indictment  for  murder,  found  against  him  at  the  ses-n0  •xPre>t 
aioBS.     The  14  Hen.  6,  c.  I,  enacts,  thai  the  justices  before  whom   inquisi-  jj^  g*Rt  14 
turns,  inquests,  and  jury  shall  he  taken  by  the  King's  writ  of  Nisi  Prius,  shall  Hen.  6.  e. 
hare  -power  in  all  cases  of  felony  (within  which  murder  is  included)  and  trea-  l.expreuly 
son,  to  give  their  judgments,  as  well  where  a  man  is  acquit  as  where  ho  is  at- empower 
taint,  the  day  and  place  where  the  said  inquisition.  8tc.  be  so  taken,  and  thence-  !n£  tno 
forth  to  award  execution.     The  Court  said,  the  justices  therefore  are  empow?  Jp  f**n 
•red  by  this  statute  to  go  the  length  of  awarding  execution,  without  remitting  qQlre  0f  fei 
the  transcript  of  the  record  to  this  Court,  though  it  seems  they  may  return  the  onies,  tho' 
poslea  into  the  King's  Bench,  and  there  judgment  may  be  given.  "ch  hae 

8.  Gree  v.  Rolle.  H.  T.  1700.  K.  B.  12  Mod.  652.  nfora^rTe 
If  a  judge  at  Nisi  Prius  allow  or  disallow  a  challenge,  it  is  all  sub  modo,  *ie°rm  pra 

for  if  he  allow  it  white  it  ought  not  to  be,  or  vice  versa,  and  that  appears  on  Tne*  ^ay  \a 
the  postea,  the  trial  shall  go  for  nothing;  but  as  to  things  of  necessity,  he  is  to  Bank  and 
allow  them  as  of  pleas  puts  darrein  continuance,  as  release  between  day  at  Ni-at  N.  P.  as 
it  Prims  and  day  in  Bank,  because  the  defendant  has  no  other  time  to  plead  it  J°  P,ead 
than  at  Nisi  Prius,  for  that  day  of  Nisi  Prius  and  day  in  Bank,  as  to  plead-  JJJJ  »f0  "* 
ing,  eve  the  same, 

WOlWflfc.     See  aniey  tit.  Infant. 
JWTOU  fclafatfl.     See  ante,  tit.  Fine. 

'NOlf  ttOnipOS  JWeittffl.     Seo  ante,  tit  Lunatic,  and  Idiot. 
!NT0ttC0n{0rmCt3.       See   Peters  v.  White,  2  Show.  239;  Rex  v.  Grosve- 
mr,  8km.  1 1 93;  Id.  2745. 

Wotf  Bamnfffcsttts* 

Shaxtoh  t.  Shaxton.  E.  T.  1677.  C.  P.  2  Mod.  36a. 
The  condition  of  a  bond  was,  that  the  defendant  should  save  harmless  Tho-  Von  dam 
mas  Shaxton,  and  mortgaged  premises,   and  should  pay  the  interest  for  ^"rt""" . 
principal  sum.     The  defendant  pleads  that  Thomas  Shaxton  non  fail  damniji-  JL        fc  J 
coftif,  for  that  the  defendant  had  paid  120/.  with  all  arrears  of  interest  due  atp|eaded 
such  a  day;  and  upon  a  demurrer,  this  was  held  no  good  plea,  because  the  wj,en  in9 
first  matter  nan  damnificatw  goes  to  the  person,  and  not  to  the  premises;  and  person  end 
so  judgment  was  given  for  the  plaintiff.  baladSS 

JfcOlf  BttttlffCt     See  post,  tits.  Replevin;  Use  and  Occupation. 

Jtatt  eSt  fetttttltt.     See  ante,  tits.  Covenant;  Deed. 

♦  When  a  bond  is  conditioned  merely  to  indemnify  a  plea,  stating  generally  that  the 
plaintiff  his  not  been  damnified,  it  wflteient;  bat  when  tho  condition  atipalaies  for  the 
performance  <ff  any  particnlar  act,  performance  mast  be  specially  pleadel  ;  1  Banjul. 
Ilf.  a.;  1  ft.  nadP.  «S8.  640;  1  East,  885;    I  Lsv.  195:  2  Wlls.  11,  12- 


«4  NONJOINDER.— ty  Defindank. 

#0X1  intVttftt  eOtttoetttfonetU     Sec  cmfe,  tit  Covcnani. 

WOH*Jotltlier.     See  post,  tit.  Parties  io  Actions.  * 

I.  RELATIVE  TO  PLAINTIFFS  IN  GENERAL,  p.  752. 

IL — PARTICULAR  ACTION*. 

See  tits.  Bankrupt;  Bills  and  Notes;  Baron  and  Feme;  Bond;  Carrier; 
Covenant;    Debt,  Executors  and  Administrators;    Detinue;  Trover;  Tree* 

pass 

III.  RELATIVE  TO  DEFENDANTS  IN  GENERAL,  p.  755. 

IV. PARTICULAR         AC^ 

TIONS.     See  Div.  II.  supra.  ^ 

V. MODE    OF   TAKING     ADVANTAGE    OF1 

NON-JOINDER,  p.  754. 

I.  RELATIVE  TO  PLAINTIFFS  IN  GENERAL.* 

t  7M  1  III.  RELATIVE  TO  DEFENDANTS  IN  GENERAL^ 

•  In  debt  on  bond,  if  all  the  obligee*  do  not  join  in  the  action,  and  the  death  of  twees 
omitted  be  not  averred  in  the  declaration,  the  defendant  may  either  plead  the  non-joinder 
in  abatement,  1  Sid.  238.  429;  1  Vent.  84;  or,  (which  is  much  the  better  mode)  he  may 
act  eot  the  bond  on  oyer,  and  demur  generally,  1  Sid.  283.  420;  1  Vent.  84;  I  Stud. 
291.  f. ;  Com.  Dig.  Abatement,  c.  12;  or  he  may  take  advantage  of  it  at  the  trial,  aa  a  va- 
riance, npon  a  plea  of  non  est  faction*  1  Saond.  151.  n.  1;  or  if  it  appear,  upon  the 
fane  of  the  declaration,  that  there  ia  an  oblige  living  who  ie  not  named,  the  defendant 
may  demur  generally,  without  praying  oyer,  or  he  may  make  the  non-joinder  the  eabjeet 
of  a  motion  in  arrest  or  judgment;  Ab.  41 ;  2  Slra.  1146;  Bui.  N.  P.  158;  L  Saond-  29K 
C;  and  the  same  in  the  action  of  covenant,  when  all  the  covenanteee  do  not  join  ia  the  no- 
tion; 1  Saond.  291.  f;  164.  n.  1;  1  U.  and  P.  67.  In  action  upon  contracts  mnder  eeal, 
brought  by  tome  only  of  aeveral  who  ought  to  join,  without  averring  the  death  of  the  oth- 
ers m  the  declaration,  ihe  defendant  may  plead  the  non  joinder  in  abatement,  or  take  ad- 
vantage of  it  at  the  trial  npon  the  general  i.-sne,  2  Stark.  424;  at  his  option;  or  if  h  ap- 
pear npon  the  face  of  the  declaration  that  the  contract  was  made  with  others  as  weJi  at 
the  plaintiff,  it  will  be  error,  5  Co.  18.   b.;  1    Saund.  168,   154.  n.  1;  2  Str.  810.  JI46: 

1  Vent.  84;  Skin.  401;  Bol.  N,  P.  158;  and  the  defendant  may  either  demur,  or  make  the 
non-joinder  the  subject  of  a  motion  io  arrest  of  judgment  or  of  a  writ  of  error.  In  aetione 
for  a  tort,  Tech  as  trespass,  oase,  &c,  if  brought  by  some  only  of  the  aeveral  who  ought 
to  join,  the  defendant  must  plead  the  non-joinder  in  abatement,  there  being  no  other  way 
to  take  advantage  of  it,  even  although  it  appear  upon  the  face  of  the  declaration.  2  Via* 
Abr.  52.  pi.  21.  25,  26,  27;  Cro.  El.  554;  Latch,  152,  158;  1  Mod.  102;  1  Show.  £9, 
108;  2  Lev,  640;  1  Salk.  32.  290;  Brown  Ent.  8  pi.  38.  7  pi.  24;  Lib.  Plae,  2  PI.  11$ 

2  Str.  820;  5  T.  R;  766;  I  Saond.  291.  f.  g.;  and  if  be  (ail  to  plead  it  in  abatement,  the 
party  emitted  may  afterwards  sue  alone,  and  the  defendant  cannot  plead  in  abatement  te 
such  action;  7  T.  R.  279.  In  actions  by  executors,  whether  ex  contractu  or  ex  delicto, 
if  all  the  executors  named  in  the  will  do  not  join,  the  defendant  sboald  crave  oyer  of  the 
probate,  and  then  plead  the  non- joinder  in  abatement;  be  cannot  take  advantage  of  it  ia 
any  other  way;  1  Saond.  291.  g. 

t  If  one  of  sever.il  parceners  be  sued  for   any  matter  relating  to  the  property  in  co-par- 
cenary, shem»y  plead  that  there  is  another  co-heir  not  named,  Com.  Pig.    Abatesaont,  P. 
49;  to  which  ilio  plaintiff  may  reply,  that  partition  has  been  made  between  tbeen;  'fh,  Bt,  1, 
&  c.  1.  4*  2.     So,  if  a  joint-tenant  be  *ued  alone,  he  may  plead  that  he  holds  jointly  with 
«uch  a  one,  who  ia  alive,  and  not  named;  Com.  Dig.  Abatement,  F.  5.     So,  he  may  plead 
joint-tenancy  of  parcel;  Ast.  En».  10;  and  8oeTh.  D.  1.  11.  c,  29;  2  Leon.  1.  b.  $  Dak 
75.  106;  45  Ass.  pi.  13.     And  if  two  only  of  three  or  more  joinMenanU  be  mud,  one  of 
them  may  plead  tho  nonjoinder,  i  hough  the  oiher  will  not;  8  Asa.  pL  8.     In  pleading  joint- 
tenancy,  it  is  neeeesary  to  »how  of  what  gin,  M.  19;  H.  6."  32;  T.  19;   H.  6.  78;  Agr.  21; 
E.  4.  78;  Dy.  3*2.  a.;  and  that  Uie  joint  tenant  not  named  is  alive;  29  E.  3.  60;  Th.  D.  1. 
II.  c.  28.     In  reply  to  this  pica  or  joint-tenancy,  the  plaintiff  may  say,  that  the  defeoda&J 
*!     u  li8Pant»  :ind  ^averse  tho  joint-t«nancy.  Aft.  Ent.  393;  Co.  Ent.  413;  or  he  may  repay, 
that  he  lmn*elf  was  seized,  until  disseised  by  A.,  who  enfeoffed  the  tenant  and  another,  and 
?oal^  f?  "!?  Plainllff  re-eiiiered,  and  was  di»sei«ed  by  the  toaant  alona;  Th.  D.   I.  II.  c* 

vSt  ''        Ht  6'  50:  Com'  Dig*  Ab»i«ment,  Fi ,5. 

Where  iho  defendant  pleads  ihat  he  holds  in  common  wi:h  such  a  one  not  named,  faeaMiut 
show  how  they  hold  in  common;  3H.  C.  0ti.  K;  Com.  Dig.  Abatement,  F.  6.-  Infections 
upon i  contracts,  if  the  plaintiff  do  not  suo  ull  the  contracting  parties,  the  defendant  may 
>ptead  (Tie  non-joinder  in  abatement;  see  4  M.  ft.  S.  475.  The  plea  mu?t  state  that  the 
ottter  person  non  joined  is  alivq,  Lntw.  096;  semb.  I  Saund.  291;  1  Sid.  208;  1  Venn  34: 
K.  Cro.  El.  544;  Doer.  PI.  $04;  i>8  H.  6.  3.  a,  pi.  11;  Bro.  Brief,  pi.  27;  and  in  debt  od 
bond,  Ac,  that  lie  also  sealed  the  deed;  28  H.  6,  &  a.  pi.  Jl;  J  Saund.  291;  Cro,  EU  &Q 


NOLLE  PROSEQUI.— To  One  of  Several  Counts  && 

V.  tlELATIYE  TO  THE  MODE  OF  TAKING  ADVANTAGE  OF   [  754  ] 

A  NONJOINDER.* 


I.  DEFINITION  OF,  p  754. 
II.  TO  THE  WHOLE  DECLARATION,  p.  754. 

HI.  SOME  OF  SEVERAL  COUNTS,  p.  754. 

IV.  PART  OF  A  COUNT,  p  755. 

V.  WHERE  THERE  IS  DEMURRER  TO  PART,  AND  ISSUE 

TO  THE  OTHER,  p.  755. 

VI.  IN  ACTIONS  AGAINST  SEVERAL  DEFENDANTS,  p.  756. 
VII.  HOW  ENTERED,  p.  757. 

VIII.  COSTS  ON,  p.  757. 

I.  DEFINITION  OF.t  p,aml!tf 
_____ m*J  en!ef 

II.  TO  THE  WHOLE  DECLARATION.  "SL*™* 
Cooper  t.  Teppin.  M.  T.  1789.  K.  B.  3  T.  R.  51 1.  whole 

After  this  action  was  brought,  and  the  declaration  delivered,  the  plaintiff  c^ate  of  ae 
discovered  that  the  defendant  was  an  infant,  and  entered  a  nolle  prosequi. — ilon*  *f»  *' 
The  Court  held  it  regular.  co/ertow, 

III.  TO  SOME^f1*EV£RAL  COUNT&  al&'?*f 
1.     Drummohd  v.  Dorant.  T.  T.  1791.  K.  B.  4  T.  R.  360.              awerit. 

After  demurrer  to  a  declaration  containing  two  counts,  against  two  defend-  t>D  Werner 
ants,  because  one  of  them  was  not  na*ned  in  the  last  count;  plaintifT  entered  ra5  '     , 
a  nolle  prosequi  on  that  count,  and  proceeded  on  the  other.     The  Court  were    r  755  i 
-of  opinion  that  in  this  sta<r,e  of  tho  proceedings  the  plaintiff  could  not  enter  a  iJration,ths 
nolle  prosequi.     See  H.  Black.  108.  plaintiff 

1  Tent  31.  136;  see  the  Precedents,   1  Went.   16,  17,  27,  28,  3.1,  43,  41,  47,  57,  59,  65,  cannot  ea 
"#8.     Where  husband  and  wife  must  be  sued  jointly,  if  one  of  them  bo  sued  alone,  the  non-  tor  a  nol. 

t binder  nay  be  placed  in  abatement;  Aft.  Ent.  JO.     An  action  agniiMt  excutora  must  be  proa*  as  te 
rought  against  all  those  who  proved  tho  will:  otherwiso  tho  defendant  must  plead  tho  non-  some  of  the 
joinder  in  abatement.     It  is  not  necessary,  however,  in  the  plea,  to  say,  that  tho  will  is  coaats.§ 
prored,  2  H.  5.  8.  b.;  but  it  must' state  that  tho  executor*  not  named  administered  good* 
and  chattels  of  tho  testator,  see  the  Precedents,  I  Went.  58.  13.     So,    an   action   against 
administrators  must  be  brought  again.it  all  thoso  to  whom  administration  was  granted:  other- 
wise ibe  otfi'joinder  may  be  pleaded  in  abatement,  see  Precedents,   1  Went.  56;  to  which 
the  plaintiff  may  reply,  that  administration  was  granted  at  first  to  the  defendant  alone;  Rust. 
Est.  ?24;  Com.  Dig.  Abatement,  F.  10. 

*  We  have  'ready  seen  that,  in  actions  on  contracts,  the  non-joinder  of  a  party  who 
•light  to  be  made  co-plaintiff  will  in  general  be  the  ground  of  nonsuit,  and  need  not,  though 
it  may  be  pleaded  in  abatement;  but  that  in  the  case  of  executors  or  assignees  of  a  bank- 
rapt,  sad  others  suing  jure  representations,  the  omission  can  only  be  pleaded  in  abatement, 

2  Satind.  291.  g  ;  3B.  and  P.  465;  and  that  tho  non-joinder  of  a  person  who  ought  to  bo 
made  a  co-plaintiff  in  an  action  in  form  ex  delicto,  as  ease,  trovor,  trespass,  See,  can  only 
ho  pleaded  in  abatement;  and  that,  with  regard  to  defendants,  the  omission  of  a  joint  con- 
tfactor  must  be  ploadod  in  abatement  and  that  in  actions  for  torts,  no  advantngo  can  is 
jpmeral  be  taken  of  the  non-joinder  of  the  defendant;  see  3  Eist,  62.  2  N.  It.  365. 

I  A  nolle  prosequi  is  a  notice  or  acknowledgment  thil  the  plaintiff  does  not  intend  to 
proceed  any  further,  either  in  tho  suit  altogether,  or  as  to  somo  part  of  it,  or  as  to  soma  of 
<be  defendants;  but  if  entered  as  to  parr  of  the  suit  only,  or  as  to  some  of  the  defendants* 
iim  is  at  liberty  Jo  proceed  as  to  tho  rest,  I  Sauod.  207.  b. 

X  Wbore  the  defendant  pleads  one  plea  to  the  wholo  declaration,  and  that  plea  happens 
to  be  a  complete  bar  to  one  or  id  ore  of  the  counts,  but  not  to  others,  the  plaintiff  mav  enter 
*  nolle  prosequi  as  to  die  counts  to  which  the  plea  is  a  bar,  Merchant  v.  Driver,  1  Saund. 
807.  b. 

$  But  if  the  defendant  demur  or  plead  separately  to  several  counts,  the  plaintiff  may 
enter  a  nolle  prosequi  as  to  some  of  the  counts,  and  procool  to  trial  or  argument  on  the 
others;  1  Sautid.  207.  a.  203.  339;  2  Roll.  Abr.  101.  G.  pi.  o;  2  Leon.  177;  Hob.  180;  1 
Sir.  532;  7T.  R.  473;  1  B  and  P.  157;  6  Taunt.  444;  Clifi.  425.  pi.  14;  Lit.  Ent.  448. 
455.  If  the  dofendant  plead  to  one  count,  and  demur  to  another,  the  plaintiff,  if  he  have 
judgment  on  the  demurrer,  and  be  content  to  take  damages  upon  that  judgment  only,  may 
execute  a  writ  of  equity  as  to  it;  or,  in  case  of  a  bill  of  exchange,  or  tho  like,  may  have  it 
referred  to  the  nutter,  anu\may  en  tor*  noljej^rasegui  as  to  the  ji*ue  in  fact. 


5U  ^  ^  PROSEQUI.— J*  Actions  ngaiml  Stuni. 

rfbe  cauaeo?  ^WlLv-  Mbrct.  H.  T.  1787.  C.  P.  1  H,  Bl.  108. 

Aa  where  *  ;oi»©a«  ^er  «n»^x*,rrer  to  a  declaration  was,  that  the  counts  were  iarpron- 
there  it  no  en?  3  oej  otv  iW^"-  ur>  The  plaintiff  cannot  enter  a  nolle  prosequi  as  to  some, 
•oajoinder.  a0d  Pr0CW  *x**  others. 

IV.  TO  PART  OF  A  COUNT.*  * 


V.  WHERl,  T^HERE  IS  A  DEMURRER  TO  PART,  AND  ISSUE 

TO  THE  OTHER. 
*ohh«Ij,  i.  Anon.      M.  T.  1700.  K.  B.  1  Salk.  219;  S.  C.  12  Mod.  658. 

\wTwm&      *>er  ^ttr%     ^  there  be  a  demurrer  to  part,  and  pica  to  issue  to  part,  and 
demmrw  to  judgment  upon  the  demurrer  before  the  issue  tried,  tbc  plaintiff,  if  he  please, 
part  end  is.  may  enter  a  nolle  pros,  upon  the  issue,  and  take  a  writ  of  inquiry  of  damages 
m*  to  the    up0Q  the  judgment  on  demurrer;  but  it  is  not  to  be  taken  out  till  after  nolle 
other,  end  p^,   entered  on  the  other;  for  if  they  will  proceed  upon  the  issue,  the  jury 
(mined  oa    w^°  tr7  li  ought  to  inquire  of  the  damages  on  the  other;  and  here,  because  a 
the  demur  writ  of  inquiry  was  taken  out,  without  entering  of  nolle  pro*,  final  judgment 
rer,  a  not    was  stayed. 

pros. wet  ee  g.     Fleming  y.  Langton.  M.  T.  1722.  K.  B.  1  Stra.  632. 

?njj*?  to  The  declaration  consisted  of  four  counts;  to  three  of  which  there  was  a 
writ  of  in  P*ea  °f  non  assumpsit,  and  a  demurrer  to  the  fourth ;  and  after  judgment  oft 
«airy.  the  demurrer,  the  plaintiff  took  out  a  writ  of  inquiry,  and  executed  it;  this 
Kit  mow  e  was  moved  to  be  set  aside,  there  being  no  nolle  prosequi  on  the  roll,  aud  it  was 
^fe^fDM  ms*8teo<>  tnat  the  plaintiff  ought  to  take  out  a  ventre,  as  well  to  try  the  issue, 
rale  hold*.  M  (o  jnqUjre  0f  tDe  damages  upon  the  demurrer. 

Per  Cur.     That  is,  indeed,  the  course  where  the  issues  are  carried  dowit 
to  trial  before  the  demurrer  is  determined,  and  in  that  case  the  jury  give  con- 
•f  7*>fi  1    tingent  damages;  but  here,  the  demurrer  being  determined,  and  the  plaintiff 
■-  J   being  able  to  recover  all  he  goes  for  upon  the  fourth  count,  there  is  no  reason 

we  should  force  him  to  carry  down  the  record  to  Nisi  Prius;  and  as  to  the 
want  of  a  nolle  prosequi  upon  the  roll,  he  may  supply  that  when  be  comes  to 
enter  the  final  judgment;  if  not,  the  defendant  will  have  the  advantage  of  it 
upon  a  writ  of  error. — The  judgment  upon  the  inquiry  must  stand, 

VI.  IN  ACTIONS  AGAINST  SEVERAL. 
1.     Lover  v.  Salkkld,  E.  T.  1699.  K.  B.  2  Salk.  455. 
A  sol.  pros.     Trespass  against  two  defendants,  and  verdict  for  the  plaintiff.    One  defen- 
««annot  be   font  being  an  infant,  the  plaintiff  took  judgment  against  the  other,  and  after* 
'entered  as  wanjg  entered  a  nolle  pros,  against  the  infant     Upon  this  judgment  the  plain- 
several  de  t^sued  out  execution,  upon  which  errot   was  brought;  it  was  objected,  that 
4endants,af  *ne  execution  and  judgment  could  not  vary  the  demand  of  the  writ.     Contra, 
ter  final       It  was  urged  that  torts  are  several,  and  the  plaintiff  may  as  well  enter  a  nolle 
jadgmeeta  pros,  quoad  one  defendant  upon  a  trial  by  verdict  as  if  one  defendant  had  de- 
*Iai!a*t  ?he    murred,  and  verdict  against  the  other;  and  that  a  nolle  pros,   may  be  entered 
action  «"  a^er  judgment,  as  well  as  before;  and  for  nolle  pros,  entered  after  judgment; 
delicio.f     15  E  4.  26;  14  E.  4.  6;  Hob.  71;    I  Roll.  Rep.  S79.    2  Roll.  Abr.  100.  pi. 
5.  were  cited.     Holt,  C.  J.,  said,  he  supposed  there  were  interlocutory  judg- 
ments wherein  it  might  well  lie,  but  a  final  judgment  differed;  for  that  being 
once  wrong,  a  subsequent  entry  would  not  set  it  right. — Jkdjournabar. 

t  A  nol  pros,  may  be  entered  as  to  part  of  a  count;  as  in  trespass,  where  the  plaintiff 
declares  that  Tire  defendant  took  and  carried  away  the  plaintiff's  hay,  grass,  and  corn:  be 
may  enter  a  nolle  prosequi  as  to  the  hay  and  grass,  and  proceed  for  the  taking  of  the  corn, 

I  Saund.  207.  b. 

*  In  trespass  or  other  action  for  a  wrong,  against  several  defendants,  the  plaintiff  may, 
at  any  time  before  final  judgment,  enter  a  nolle  prosequi  as  to  one  defendant,  and  proceed 
against  the  others;  see  Hob.  70;  Cro.  Car.  239.  243;  2  Koll.  Abr.  100;  2  Salk,  458. 
456.  457;  3  Salk.  244.  245;  1  Wils.  306.  In  trespass  against  several  defendants.,  wbece 
the  jury  by  mistake  have  assewed  several  damages,  the  plaintiff  may  cure  it  by  enter  lag  a 
nolle  proseqoi  as  to   one  of  the  defendant*,  and  taking  judgment  against  me  .others;  .see 

II  Co.  5;  Cro.  Car.  £39.  248;  Cartji.  198;  2  Salk.  455. 
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*  2.     Nob  v.  Chiswell.  E.  T.  1745.  K.  B.  Wils.  89. 
In  ati  action  upon  several  promises  brought  in  the  C.  P.  by  T.  against  C.  In  action* 
and  N.  jointly  as  partners,  N.  pleaded  a  judgment  recovered  in  C.  P.  by  T.  "  *°^r*c 
against  them  both  upon  the  same  premises.     T.  replied  nul  ltd.  record;  and     *s  m' 
upon  issue  thereon  judgment  was  given  against  N.,  and  a  writ  of  inquiry  of  t,e  eBler 
damages  awarded,  and  final  judgment.     C,  the  other  defendant,  pleaded  that  «d  &s  to 
he  was  a  bankrupt,  and  that  the  cause  of  action  arose  before  he  was  a  bank- one  of  iev 
nipt;  and  upon  this  issue  is  joined;  whereupon  the  plaintiff  T.  below  entered  cral  de  ?"j| 
a  nolle  prosequi,  viz.,  that  he  will  not  proceed  any  further  as  to  the  issue  join-  matter  arrj 
cd  between  htm  and  C.     Lee,  C.  J.     It  is  agreed  on  all  hands,  that  in  tres-bes  lR  \}\B 
pass  against  several,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  one;  and  personal  die 
that  will  not  discharge  the  other,  and,  therefore,  I  cannot  see  why  it  may  not  charge, 
be  done  in  this  case;  and  I  do  not  see  how  so  proper  an  advantage  can  be  ta-   [_  757  J 
ken  upon  the  statute  of  Anne,  as  to  the  bankrupt,  as  is  now  taken  by  the  en- 
try of  this  nolle  prosequi;  a  retraxit  is  a  total  relinquishment  of  the  suit,  and 
has  a  very  different  operation  from  a  nolle  prosequi.    I  am  of  opinion  that  the 
judgment  ought  to  be  affirmed.     Wright,  J.,  and  Dennison,  J.,  were  of  the 
same  opinion,  and  further  said,  that  the  plea  of  the  bankrupt  is  not  a  pica  of 
the  action,  but  only  a  personal  discharge. 

3.     Chandler  v.  Parkes.  H.  T.  1799.  N.  P.  3  Esp.  76,  Bat  it  eaa 

The  plaintiff  declared  on  a  joint  contract,  and  one  defendant  pleaded  infan-aot  whet* 
cy;  the  plaint  iff  entered  a  nolle  prosequi,  and  proceeded  against  the  other  de-one  d.ef<f^ 
fendant  in  that  action.     Kenyon,  C.  J.,  hdd  it  irregular,   the  plaintiff  should  t*l Jj.** 
commence  a  new  action  against  the  adult  defendant  only. 

VII.  HOW  ENTERED. 
Fleming  v.  Langton.  M.  T.   1792.  K.  B.  1  Stra,  532.  Duperoy  v.  John- 
son. H.  T.  1793.  K.  B.  7  T.  R,  473. 
In  assumpsit,  the  declaration  contained  four  counts.     On  not  guilty  pleaded II  ■»  pl»c«* 
to- three,  and  a  demurrer  to  the  fourth,  and  judgment  on  the  demurrer,  theat         om 
plaintiff  took  out  a  writ  of  inquiry,  and  executes  it.     This  was  moved  to  be  0f  tne  repji 
set  aside,  there  being  no  nolle  prosequi  on  the  roll;  and  it  was  insisted  that  the  cation  if  as 
plaintiff  ought  to  take  out  a  ventre,  tarn  to  try  the  issue  quam  to   inquire  of  the  ed  before  is 
damages  upon  the  demurrer.     Per  Cur.     If  the  nolle  prosequi  has  been  en-  fue  joined y 
iered  before  issue  joined,  it  should  have  hoen  pleaded  at  the  commencement if  nf,^Vl  " 
of  the  replication,  but  here  the  demurrer  being  determined,  and  the   plaintiff  ^h'the  fi' 
being  able  to  recover  all  he  goes  for  upon  that  count,  there  is  no  reason   why  na|  jQOv 
we  should  force  him  to  carry  down  the  cause  to  Nisi  Prius;  and  as  to  the  moot, 
want  of  a  nolle  prosequi  upon  the  roll,  he  may  supply  that  when  he  comes  to 
enter  the  final  judgment;  if  not,  you  will  have  the  advantage  of  it  upon  a  writ 
of  error. 


VIII.  COSTS  ON. 

I.  Cooper  v.  Tiffin.  M.  T,  1780.  K.  B.  3  T.  R.  511. 
After  this  action  was  brought,  and  the-  declaration  delivered,  the  plairitiff'faaiwd 
discovered  that  the  defendant  was  an  infant,  and  entered  a  nolle  prosequi.     Itlo'tDe 
was  moved  that  the  defendant  might  be  allowed  his  costs  under  tne  8  Eliz.  c.  JJ[rlJJjJB  ^ 
2.  s.  2.  which  gives  the.  defendants  costs,  if  after  declaration  the  plaintiff  shall  fendant  if 
suffer  the  suit  to  be  discontinued,  or  otherwise  shall  be  nonsuited  in  the  same,  entitled  to 
The  Court  said,  that  the  case  of  a  nolle  prosequi  could  not  be  distinguished  in  com** 
reason  from*  that  of  a  discontinuance;    for  that  in  thin,  as  well  as  in  that, 
the  party  might  afterwords  commence  another  action-  for  the  same  cause;  and 
that  the  practice  had  been  to  give  coats  in  such  cases. 

1.  Hubbard  v.  Biggs.   T.  T.  1812.  K.  B.   16  East,  129;  L  75&  I 

It  was* moved  fbr  the  master  to  review  bis  taxation  of  costs,  and  stated,  Anfd  wherr 
that  the  first  count  in  the  declaration  was  for  a  false  return  ngainst  the  Sheriff  CBlor*dto 
of Wjlts,  stating,  that  upon  an  execution  against  a  debtor  of  the  plaintiff,  he  ra|  coont9 

*  So  where  there  are  several  defendants*  the  one  to  whom,  it  i*  entered  ie  allowed  costs; 
see  8  Taant.  60S. 
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plaintiff  is  had  taken  goods  and  chattels  sufficient  to  levy  the  whdle' debt,  IrM  dial  it? 

not  entitled  on]y  levyed  a  less    sum  than   the  debt,  and  returned  that  he  bad  levied  the 

th  account*  sma^er  sum  *hich  he  ha  1   paid  to  the  plaintiff,  and  nulla  bona  ultra*     There 

though  he'  WQS  a  second  count  to  thr  same  effect,  with  the  same  variations;  and  a  third 

recover  on  count  upon  the  stat.  5  E  iz.  for  extortion,  in  taking  of  the  plaintiff  more  than 

ell  the  rest,  he  ought  to  have  done,  f  r  levying  the  sum  which  he  had  returned  as  levied. 

At  the  trial,  the  plaintiff  had  agreed  to  take  a  verdict  for  the  deficiency  of  the 

levy  upon  the  first  count,  and  entered  a  nolle  prosequi  to  the  other  counts,  and 

thereupon  the  master  had  only  allowed  the  costs  of  the  first  count  but  not  of 

the  others.     The  Court  held  the  master's  allowance  right,  and  Fetus*!  tto 

rule. 


WOK  ©fcStattte  ®mMCtO.     See  ante,  Vol.  1 1,  p.  665. 
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h  "biiuf        X- PROCEEDINGS  AFTER,  p,  763. 

Sue? not de  I.  FOR  WANT  OF  DECLARING. 

Hare  in  1.   By  13  Car  2.  stat.  2.  c.  s.  3.  in  actions  by  bill,  if  an  appearance  be  erf» 

time,  judg  tered  for  the  defendant  by  attorney  of  the  term  in  which  the  process  is  retvro- 
Jnent  of  ak|e^  t|)e  p|Aintiff  must  doclare  id  chief  before  the  end  of  the  term  next  after 
tnny'be>'  tnat  officii  the  appearance  was  entered,  otherwise  the  defendant  may  have 
signed.*      judgment  of  non  pi'OS.  against  him. 

[  759  ]  2.  Poweli  v.    White.  E.  T.  1779.   K.  B.    1  Doug.  159. 

If  the  ac  On  a  rule  to  show  cause  why  the  judgment  of  non  pro$.  ia  this  case  *bo0j<? 

tion  be  a    not  be  set  aside  for  irregularity;  th  -■  circumstances  were,  that  the  pfatnti/f  hex? 

»      *  *  As  an  appearance  0b tared  after  the  essoign-day,  and   before  the  day  of  term,  may  ba 

entered  as  of  the  preceding  term,  therefore,  non  pro$.  entered  after  the  second  term  for 
want  of  declaring  before   the  end  of  such  second  term,  ia  good,  Orgmere  v.  Bradley*  #> 
East,  314;  bat  where  defendant  was  arrested  on  the  22nd  of  November,  and  special  bail 
was  pat  in  in  M.  T.,  end  perfected  in  H.  T.,  a  judgment  of  nonpros.,  signed  in  H.  vac*- 
tion,  was  irregular;  Brandon  v.  Henry,  8  B.  and  A.  514.     While  a  treaty  subsists  between 
the  plaintiff  nnd  the  defendant,   who  is  a  prisoner,   the  plaintiff  ia  not  obliged  te  declare 
against  him  within   two  terms  according  to  the  rules   of  the  Court,  Nalper  v.  Stewart,  S 
Wils.  45;  though  in  general  'be  plaintiff  do  not  declare  within  two  terms  after  the  return 
of  the  writ,  the  defendant  m.iy  sign  judgment  of  non  pro$. ;  but  if  no  such  judgment  be 
signed,  the  plaintiff  may  decUre  within  a  year;  Harley  v.  Lee,  2  T.  R.  113.     In  actions 
by  original,  the  p'aintiff  has,  within  the  end  of  the  term  next  after  that  in  which  the  writ 
was  returnable,  to  declare  \n  chief:  and  if  he  fail  to  do  so,  the  defendant  may  sign  judg- 
ment of  non  pro*,  at  Any  time  beforo  the  essoign-day  of  the  following  terra,  but  not  after 
wards     If  the  defendant  be  taken  or  appear  voluntarily  on  the  exegi  facias,  the  fAaiatuT 
mast  declare  against  within  the  usual  time  limited  upon  process  by  original,  otherwise  iW 
da  fondant  may  sign  judgment  of  non  pfo$<\  but  if  the  defendant  be  outlawed,    and  after- 
wards come  in  and  reverse  tho  outlawry,  although  the  plaintiff  mast  declare  against  him  (if 
at  all  within  two  terms  after  the  reversal ;)  )el  the  defendant  cannot  sign  judgment  of  most 
pros,  if  the  plaintiff  fail  to  do  so.     If  the  plaintiff  in  replevin  do  not  declare   before  four 
days  after  the  service  of  the  rule  to  declare;  and  twenty-four  hours  after  a  declaration  aas 
been  demanded  (where  a  demand  is  necessary)   bat  severally  expired,  the  defendant  may 
sign  judgment  of  non  pro$*    So  if  he  do  not  declare  upon  a  writ  of  second  dalWeraoc* 
within  the  time  limited  for  tUt  purpose,  the  defendant  may  sign  judgment  of  now  pros- 
Where  a  cause  U  removed  from  an  inferior  court  by  writ  of  habeas  corpwo-  cum  count', 
the  plaintiff,  if  he  declare   nt  all  in  this  cause,  must  declare  before  the  end  of  the>  term 
nctt  after  which  bail  is  put  in}  bat  judgment  of  non  ptos.  cannot  be  sis/ass)  if  he  tail  to 
do  so* 
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ited  oat  m  bailable  writ  againf  {bree;  that  one  was  arrested,  and  pat  in  bail;  **\  defend' 
and  the  plaintiff* not  having  declared  against  him  within  two  terms,  he  signed  *■*■•  ^***\ 
judgment,  the  other  two  defendants  not  having  appeared  to  the  writ. — Tlw{[*^"j£, 
rule  made  absolute.     Roe  v.  Cock,  2  T.  R.  257.  *^byal!  * 

3.  Coofer  v.  Nias.     M.  T.  1319.  K.  B.  3B.  &  A.  271.  7     * 

Motion  to  set  aside  judgment  of  nonpros,  signed  after  twelve  months  from  And  in  ah" 
the  return  of  the  writ.         Per  Cur.     The  rule  is,  that  if  the  plaintiff  does  not0?**9  bT 
declare  within  a  year  after  the  return  day  of  the  writ,  he  is  out  of  court.  J^J^iuJlJ 
The  safest  course  is  to  reckon  the  twelve  months  from  the  return  day.     The  theday  ia 
time  given  to  put  in  and  perfect  bail  is  merely  matter  of  indulgence*— Rule  which  tb© 
absolute  without  costs*  writ  is  re 

"  » —  tamable, 

IL  FOR  WANT  OF  REPLYING.  .   ,        ~ 

Heuis  v.  Buckingham.  T.  T.  1823,  K.  B.  3  D.  $  R.   1.  oV    !« 

On  showing  cause  against  a  rule  for  setting  aside  judgment  for  a  nonpros.  ^  ™  J^  . 

for  irreguiatity,  the  question  was,  whether  the  plaintiff,  who  has  signed  a  *^n^  judgment  ' 

•Wervwes  also  bound  to  deliver  it.     Per  Cur.     According  to  the  practice  of  of  now 

tits  Court  as  certified  by  the  master,  the  similiter  should  have  been  delivered.  j»r"*.  may 

T  be  signed,  f 

111    FOR    WANT  OF  DELIVERING  PARtlCtJLARS  OF  DE-  t  760  P 

MAND.J 

IV.  tfOR  N6T  PAYING  COSTS  OF  FIRST  ACTION.  JJSM* 

Suttok  v.  ft'ioGWAY.  H.  T.  1822.  K.  B.  5  B.  4r  A.  523.  secdaTaeT 

.  A  rale  bad  been  obtained  for  staying  the  proceedings  in  ejectment  until  all  tion  are 

Use  coats  of  a  former  ejectment  have  been  paid.     On  motion  to  permit  the  de-*taid  until 

fondant,  in  case  these  costs  are  not   paid   before  a  certain  day  be  named  P*7meBt. 

by  the  Court,  to  sign  judgment  non  pros.  TheSr!?  * 

Per  Car.     The  eflfect  of  it  would  be  thin,  that  if  the  party  could  not  pay  the  non-pay 
boats  within  the  time  limited,  he  would  be  altogether  deprived  of  his  remedy  by  meat  of 
ejectment,  the  twenty  years  having  now  expired.     We  think  we  ought  not  to  cost*  »"*' 
go  further  than  the  precedents  have  already  gone  in  these  cases. — 'Rule  *,roa,ld  °* 
*eie*e<L  *  *  nonpros, 


V.  FOR  NOT  ENTERING?  ISSU&  dofeBdannv 

Philfot  v.  Muller.  T.  T.  1782.  K.  B.  a  Tidd.  78.  n.k  wt«r  hays 

One  of  two  defendants  in  trespass,  after  having  pleaded  separately,  signed'  pleaded  ss|f 
%  non  pros,  for  not  entering  the  issue.     The  Court  held  the  judgment  to  beV*to,7» 

regular.  judgment 

*  Unless  a  plaintiff  decfares  against  tfnc  of  two  defendant!  named  in  his  writ,  and  does  taring  the9 
Jttt  proceed  against  the  other;  then  the  lattSf  may  sign  judgment  of  non  pros.    However,  j^^Jf* 
where  several  defendants  are  entitled  to  sign  lodgment  of  noti  proa,   they  oan  sign  but  oner 
Judgment,  although  they  have  appeared  severally  by  separate  attorneys,  4  Burr.  2418/ 

f  And  it  Si  not  riecessary  for  him  in  the  King's  Bench  to  demand  a  repheaiiotr,  the  ser- 
Vice  of  the  copy  of  the  rule  being1  deemed  rn  that  court  a  demand  of  itself}  but  id  the  Com- 
mon Fleas  a  replication  mast  be  demanded  in  writing  by  the  defendant's  attorney;  after' 
which,  if  a  replication  be  not  delivered  or  tiled  at  the  ftothonotaries'  office  m  due  time,  be' 
ntay  sign  a  judgment  of  non  pros.  In  replevin,  after  the  defendant  has  avowed,  be  may 
rale  the  ptaiifthT  to  plead  in  the  saute  manner  he  is  ruled  to  reply  in  other  actions;*  and  if  the 
me  plaintiff  neglect  Ur  plead  iff  the  lime  limited  by  the  rote,  the  defendant  may  sign  jedg-  •» 

meet  ef  non  pros. 

f  Judgment  of  non  p>os.  omrinel  be  signed  for  a  negteet  to  deliver  particular  of  demand. 

§  Bat  judgment  of  non  pros.- for  not  entering;  the  issue  cannot  be  signed,  unless  there  be' 
af  rule  to  enter  the  issue  of  the  same  term  in  which  adch  judgment  ia  signed;  Letneaster  v. 
Fraser,  1  Af.  fc  ST.  478;  nor  after  the  issue  be  entered;  1  T.  ft.  M:  And,  where  it  appears 
by  affidavit  that  the  plaintiff's  attorney  bad  mislaid  the  papers,  the  Court  ordered  the  defen- 
dant's attorney  to  give  hima  copy  of  the  issue,  the  better  to  enable  btnr  to  enter  it.  In  the 
Commoo  Pleas,  the  plaint nTs  attorney  mast  in  all  cases  carry  in  the  roll  and  docket  it  with- 
in four  days  after  service  of  the  rule  to  enter  '.he  issue,  or  the  defendant's  attorney  may  sign: 
ST  non  pros.;  and  the  four  days  are  reckoned  exclusively  of  the  day  of  serving  the  rule;  there- 
leva,  if  H  be  served  on  Friday,  the  plaintiff  has  ah*  tha  Tuesday  following,  to  enter  the  issuer 

TOt;  XII,  «> 
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VI.  IN  ERROR. 

1.  Sambmdgk  t.  Houselky.  T.  T.  1787.  K.  B.  ST.  R.  17. 
ITriMrae        Ernr  from  C.  P.  returnable  at  the  last  return  of  £.  T.,  and  bail  being 
*"**£??'  perfected,  a  rule  was  given  by  the  defendant  in  error,  signed  by  the  cleric  of  the 
4^,  UB9m  error  to  certify  the  record  in  eight  days,  otherwise  a  mm  pros,  would  be  entered, 
defendant    Th'*  ™le  was  scnred  on  the  18th  of  May,  and  the  record  was  certified  before 
any  enter  the  first  day  of  this  term.     The  defendant,  after  the  record  wa*  certified,  and 
judgment    three  days  before  this  term,  sued  out  a  scire  facias  quart  extcwtionem  nem, 
*r**?b     tC8te<1  tne  Ja8t  dar  of  E.  TV,  and  returnable  the  first  day  of  this  term*,  and  ft 
an  gfgti  art warrant  thereon  was  served  on  the  plaint  iff  the  first  day  of  this  term.     On  tliej 
allowed,     *»tne  day,  the  plaintiff  was  also  served  with  a  rule  to  appear  to  the$cirtjkcm*f 
[-761  1  tuid  another  rule  to  assign  errors  on  record. 

BuIIer,  J.  The  proceedings  are  regular  on  both  grounds;  *s  to  the  first, 
the  record  was  brought  into  this  Court  in  the  vacation;  there  it  remains  aa  a 
transcript  of  the  last  term,  it  is  not  necessary  that  the  officer  should  hmwm 
eight  days  allowed  him  to  transcribe  it ;  it  is  his  duty,  as  an  officer  of  (be  Court, 
to  transcribe  it  as  soon  e>  be  can,  and  that  though  eight  days  are  menriooed, 
which  he  is  not  to  exceed,  yet,  if  be  can  certify  the  record  in  less  time,  be 
should  do  it.  Then,  as  to  the  other  point,  there  is  no  ground  for  k,  as  an  it- 
regularity  ;  the  two  rules  are  consistent,  being  both  for  toe  seme  purpose. 
Per  Cur. — Rule  discharged. 

2.  Milborn  r.  Copeland.  H.  T.  18 13.  K.  B.lM.k  S.  104. 
An  fr  error,     In  this  case  the  defendant  brought  a  writ  of  error,  returnable  in  pariianeoof, 
plaintiff      and  non  prossed  his  own  writ  of  error. 
™™T  ^*        Lord  Ellenboroogh,  C.  J,    It  is  the  constant  and  established  practice,  \ 

owh  wriLt  *  ^n(*  QDOQ  in<\utrJ  from  the  officers,  that  the  usage  has  prevented,  winboat 
caption,  for  thirty  or  forty  years. 

Vll.  RELATIVE  TO  THE  MODE  OF  SIGNING.* 


Jh*. 


L  ?6*  1  trill.  RELATIVE  TO  SETTING  ASIDE. 

.       ,1.  Bakwettv.  Smith.  M.  T.  1757.  K.  B.  1  Burr .401. 
a    thZ**      The" Court  refused  to  set  aside  a  nonpros,  regularly  obtained  by  the  dofenW 
uUr  Sr wiS^*04  •S*»n«*  (He  plaintiff,  who  was  only  a  common  informer  (who  saed  for  a 
not  be  aet   Pena,t.y  of  10,000/.  upon  the  statute  of  Usury),  though  the  plaintiff  offered  icT 
nside.  pay  the  costs  of  setting  it  aside. 

...  2.  Barlow  v.  Ray.  E.  T\  1792.  K.  B.4T.8,  WW. 

Bat  ifirreg  The  present  nlaintifThaving  signed  judgment  of  non  pro*,  in  another  act  tar 
eonr»a  h  DrouBnt.Dy  tne  defendant  against  him,  brought  an  action  upon  that  judgniewf, 
wiM  but  the' judgment  of  non  pros,  being  irregular,  the  defendant  obtained  two 

•  In  error  from  K.  %  to  Exhoquer  Chamber,  if  the  plaintiff  do  not  allege  dimindtioa  be- 
fore the  expiration  of  the  rule  requiring  htm  to  do  so,  the  defendant  may  sign  judgment  of 
non  pros.     So,  if  the  plaintiff  in  error  do  not  assign  error  within  the  time  limited  for  that 
purpose,  the  defendant'  may  *ign  judgment  of  non  pros.     In  error  from  this   Court  to  the 
Fxcbequer  Chamber,  if  the  plaintiff  do  not  procure  the  certiorari  to  be  fotarned  within   the 
time  limited  m  the  rule  Am-  that  purpose,  the  defendant ,  may  sign  judgment  of  son  pros. 
And  lastly,  when  the  *  ant  of  an  original  writ  ia  a*«igned  IV  error,  and  the  defendant  baa 
obtained  from  tbe  master  of  the   rolls  an  order  to  the  curaiiors  to  issi/e  the  writ,  if,  upon 
serving  a  copy  of  the  petition,  and  order  en  the  opposite   attorney,  and  tendering  te  him  Use 
coats  of  bis  proceedings  in  error,  he  accept  such  costs,  the  defendant  may  sign  judgment  of 
non  pros. 

1 1n  the  Common  Pleas,  the  defendant  in  error  cannot  take  out  execution  without  a  cer- 
tificate in  writing  from  the  clerk  of  tbe  error  that  the  plaintiff  in  etror  has  made  a  defeat* 
in  transcribing  the  record  into  the  King's  Bench.-  The  bail  in  Common  Pleas,  oein*  bound 
to  prosecute  the  writ  of  error  with  effect,  will  be  liable,  though'  the  record  should  not  be 
transcribed. 

%  An  incipitur  is  made  on  a  roll  of  tbe  term.  The  clerk*  of  the  judgment  taxes  the  costs, 
which  are  60s.;  in  all  other  cases  tbe  costs  are  taxed  by  the  master,  who  will  mark  the 
same  upon  the  judgment  paper.  And  also  in  error  coram  nobis,  and  ia  all  cases  of  error  to 
to  the  Court  of  K.  R.,  judgment  is  signed,  and  also  on  a  judgment  paper,  alter  the  record 
has  been  removed  there,  judgment  of  non  pros,  is  signed  as  above  directed;  but  in  all  oth- 
er instances  of  non  proa,  in  error,  the  judgment  is  signed  by  the  clerk  of  the  errors,  * 
will  also  tax  tbe  costs. 


X&N SUIT '—Judgment  of.  4tf 

aaftenv  the  osje  to  set  aside  that judgment  for  irregularity,  the  other  to  set  aside 
the  proceedings  ia  this  action  founded  upon  the  judgment. 

Tae  Court  said  that  as  the  original  action  was  the  substratum  of  the  whole; 
af  thai  failed,  the  subsequent  proceedings  had  upon  it,whether  by  execution  or 
another  action,  also  failed  with  it,  and  that  the  whole  might  be  set  aside  in 
one  rule;  that  k  was  the  practice  so  to  do  in  actions  upon  bail  bonds;  and 
that  they  ought,  foe  the  sake  of  economy  to  the  suitors,  to  adhere  to  that  prac- 
tice. 


IX.  RELATIVE  TO  THE  COSTS  AND  EXECUTION. 

1.  Daviesv.  James.  M.  T.  1780.  K.  B.    1  T.  R.  373.  Tha  costs 

It  was  resolved,  that  on  judgment  of  mm  pros,  the  costs  are  to  be  paid  by  "^L^w, 

I***11**  oTaintilr* 

S.  Salt  v.  Richards.  H.  T.  1806.  K,  B.  7  East,  110.  r 

It  was  moved,  the  defendants  in  error  might  have  their  costs  of  the  non  pros.  Unlets  the 
e/the  writ  of  error  (which  writ  of  error  was  non  prossed  for  not  transciibing  non  pro*. 
the  record.)     Lord  Ellenborough,  C.  J.     It  cannot  be  said  that  there  is  any  b«  for  ?•* 
failure  of  justice,  if  the  costs  be  not  taxed  in  this  case,  when  it  does  not  «p- ^^JJoV* 
pear  that  the  stat.  3  Hen.  7.   meant  that  they  should  be  taxed.     That  stat-1  ' 

ute  says  that  the  defendant  in  error  shall  recover  his  costs  and  damage  'by 
the  discretion  of  the  justice  before  whom  the  writ  of  error  is  signed.  Now, 
taking  for  granted  that  the  justice  there  spoken  of  means  the  Court;  yet  by 
the  Court  before  whom  the  writ  of  error  is  sued  can  never  be  meant  the  Court 
to  whom  the  error  is  imputed.  It  roust  either  mean  the  Court  of  Chan- 
cery oat  of  which  the  writ  of  error  issues,  or  the  Exchequer  Chamber, 
which  is  to  review  the  erroneous  judgment.  But,  at  any  rate,  this  Court  can- 
not be  the  proper  forum  to  tax  the  costs,  whatever  other  Court,  if  any  where 
iateeded  to  do  so.  But  I  rather  incline  to  think  that  the  legislature  did  not  mean 
te  give  io  the  costs  in  this  case,  because  there  is  no  Court,  properly  speaking,  i  733 >1 
before  whom  the  writ  of  error  issued,  without  the  transcript  being  certified  to 
them;  and  the  universal  practice  not  to  tax  costs  in  this  case  confirms  that  ^nd  for  ths 
cosset nsetioii.  cosim.  0x0 

3.  Murray  v.  Wilsq*.  H.  T.   1752.  K.  B.  1  Wils.  316.  cation  may 

The.  Court  said  there  was  no  doubt  but  that  on  judgment  of  non  pros.  exs-be  uk** 
mtioa  might  be  {alien  out  for  the  costs.  OBt* 

X.  RELATIVE  TO  THE  PROCEEDINGS  AFTER. 

Turton  v.  Hates.  T.  T.  1720.  K.  B.  1  Stra.  439.  £"**""*• 

The  plaintiff  had  been  non  prossed,  ia  a  former  action,  for  want  of  a  deela-  b^oTh^Af 
ration;  it  was  now,  in  a  second  action,  moved  thai  the  defendant  might  beter  non 
discharged  upon  common  bail,  alleging  it  to  be  the  practice  in  C.  P.  pros,  and 

Per  Got.    We  know  of  no  such  practice  here,  and  think  it  very  unreasona-  plaintiff  « 
hie;  for  the  plaintiff  suffers  enough  by   paying  costs  in  the  first  action,  and i»»  he-Idea. 
thete&re  ought  net  to  be  in  a  worse  condition  than  before.  **       ' 

£iQtt*ff  SftC&Ctt     See  oats,  tit.  Ecclesiastical  Persons;  from  p.  525  to 
533,  vol.  viii. 

JLMMfltlCt  JFftfcgftTtttt  at. 
I.  RELATIVE  TO  THE  DEFINITION  OF,  p.  764. 

II ^  WHEN   A   NONSUIT  WILL,   OR  WILJ, 

NOT,  BE  ALLOWED. 
(A)  Gaouaos  soft, 
(a)  In  general,  p.  764.     (©)  In  particular. 
t.  On  point  of  fact,  p.  764.    2.  On  point  of  law,  p.  765.    9.  For  noajoia* 
;der, p.  765. 

(B)  ^Aa  TO  PARTICULAR  FORMS  OF  ACTION. 

.  (a)  Ejectment,  p.  765.     (6)  Replerin,  p.  766.     (c)  Scire  facias,  p.  766. 

(C)  ;Ae  TO  PARTICULAR  CASES. 

•  •  Evsa  though  bs  bs  aa  mtttton  tea  Higgs  ▼.  Warry,  6,T.  R.  664;  3  Bo|T.  1395. 


*&  NONSUIT.— JuigmaU  for— When  oM. 

(•)  On  point  reaerred,  p.  766     (6)  On  triml  by  prwieo,  p.  W«.      (c)  «i 
jL  $**  ]  undefended  causes,  p.  767.     (d)  On  Welsh  Judicature  Act,  p.  767. 

(D)   As  TO  WHAT  DOES,  OR  DOES  NOT,  OPERATE  Iff  BAR. 

(a)  Judgmeqt  on  demurrer,  p.  767.  (o)  Payment  of  money  into  court,  p, 
707.     (c)PJea  offender,  p. -767. 

III.  RELATIVE  TO  WHO  MAY  BE  NONSUITED,   AND  OF 

THE  PARTY  ENTITLED  TO  DEMAND  IT,  p«  7*8, 

IV. -  MOTION  AND  RULE  FOB,  P,  768. 

V.  . COSTS  ON,  p.  768. 

■VI. SETTING  ASIDE,  p,  768. 

1  VII.  — PROCEEDINGS  AFTER,  p.  769. 

VIH.  p_ r. ^  NEW  TRIAL  AFTER,  p.  769. 

Ifitbe  

j£rtJ  I.  RELATIVE  TO  THE  DEFINITION  OF.* 

tioWa  wtl"  II.  RELATIVE  TO  WHEN  A  NONSUIT  WILL,  OR  WILL  WOT, 
.not  lie,  the  BE  ALLOWED, 

jedge  at  N.  (£)  Goround  for. 

plaintiff;  Sadler  v.  Robins.  1818.  N.  P.  1  Campb.  256. 

though  the  Lord  Ellenborough.  If  there  is  evidently  no  consideration  to  nine  t  promise 
ojeotion  that  action  cannot  be  supported,  why  should  the  defendant  be  put  to  move  hi 
might  be  ta  arrest  of  judgment  ?  In  many  other  cases,  when  it  is  clear  the  action  will  not 
l^0."  ™°  He,  although  the  objection  appears  on  the  record,  and  might  be  taken  ndra»- 
r  ^Qft  ytage  of,  by  motion  in  arrest  of  judgment,  or  by  writ  of  error,  judges  are  in  the> 

rest  of judg  htJHt  of  directing  a  nonsuit. 

.mentorde  (b)  In  particular,     1.  On  point  of  fact.^    2.  On  point  of  fm».% 

tnnrtfM  3.  For  Non-joinder*     See  ante,  tit.  Non-joinder. 

(B)   As  TO  T ARTICULAR  FORMS  OF  ACTION. 

U^X  (a)  Ejectment. 

*,•£;.«.  Turner  v.  Barnabt.  T.  T.  1733.  K.  B.  1  Salk.  259. 

may  qf  'In,  ejectment.     If  at  the  trial  the  defendant  will  not  appear,  and  confess) 

hoarse  be  lease,  entry,  and' ouster,  the  course  is  to  call  the  defendant  and  bis  attorney,  if 
nonsuited,  fl  he  be  within- the  rule ;  and  then  to  call  the  plaintiff  himself,  and  nonsuit  Attn;  then 
upon  the  return  of  the  poslea,  judgment  will  be  given  against  the  carnal  ejector. 

*  If  the  plaintiff  find  that  his  evidence  ie  not  sufficient  to  maintain  hit  ease,  be  may  elect 

"to  be  non  suited,  in  order  that  he  may  have  en   opportunity  of  bringing  it  on  earn,  eJMner 

in  another  shape,  or  when  belter  prepared  with   evidence:  for  after  a  nonsuit,  which  is  onW 

a  default,  he  may  commence  another  suit  against  the  defendant  for  the  same  cause  of  ac- 

-tipp;  but  if  a  verdiet  be  ones  given,  and  judgment  follow  thereon,  bo  is  fetevor  barred 

jfirom  suing  -the  defendant  upon  the  same  ground  of  complaint. 

1  But  where  the  case  turns  on  a  question  of  fact,  it  ought  to  be  submitted  to  the  jury, 
unless  the  plaintiff's  counsel  expressly  assent  to  his  being  non  suited,  see  9  Price,  S91;  a 
mere  tack  acquiescence  not  being,  it  seems,  sufficient. 

t  There  cannot  be  a  nonsuit  on  the  part  of  the  fact,  it  should  be  loft  to  tJso>  jsjry?  see  9 
Price,  191. 
t$  Points  of  law  are  the  grounds  on  whioh  nonsuits  always  proceed;  see  1  Oasapn.  25f . 
- 1  If  there  be  several  defendants,  and  some  of  them  refuse  to  appear  and  confess,  It  Is 
.the  practice  to  proceed  against  those  who  do  appear,  and  enier  a  verdiet   for  thooe  who  do 
not,  indorsing  upont  the  postea,  that  such  verdict  is  entered  for  them,  because  tfecy  do  not 
appear  and„cenress;  and  the  plaintiff's  lessor  will  then  be  entitled  to  bis  costs  against  such 
.  defendants,  and  to  judgment  against  the  casual  ejector,  for  too  lands  in  their  possession;  1 
Ld.  Raym.  729.     But  in  ejectment  by  landlord  against  tenant  on  the  statute  1  Goo.  4.  e, 
.  87.  s.  2.  whenever  it  shall  appear  on  the  trial  that  such  tenant  or  his  attorney  bath  been 
served  with  due  notice  of  trial,  the  plaintiff  shall  not  be  nonsuited  for  default  or  the  defen- 
dant's appearance,  or  of  confession  of  lease,  entry,  and  ouster,  but  the  production  of  the 
content  rule,  end  undertaking  of  the  defendant  shall,  in  all  such  cases,  be  suffioies*  ovideoee 
.  of  lease,  entry,  and  ouster,  nnd  the  judge  before  whom  such  cause  shall  como  on  to  bo  triad 
shall,  whether  the  defendant  shall  appear  upon  such  trial  or  not,  permit  the  plaintiff  on  the 
trial,  afier  proof  of  his  right  to  recover  possession  of  the  whole  or  of  any  part  of  the  pre- 
mises mentioned  in  the  declaration,  to  go  into  evidence  of  the  mesne  profits  thereof,  which 
shall  or  might  have  accrued  from  the  day  of  expiration  or  determination  of  the  tenant's  in- 
terest jn  the  same,  down  to  the  time  of  the  verdict  given  in  the  cause,  or  to  some)  preceding 
,  day  to  be  specially  mentioned  therein;  and  the  jury  on  the  trial,   finding  for  tfco  pbuatjf. 


NONSUIT.— Jedgmt*  ♦/— When  aOmei.  m  MS 

(b)  Replevin.    See  pos^X*.  Replevin.  [  766  ] 

(e)  Scire  facias. 
O'Mkalvy  v.  WiLftoif .  M.  T.   1808.  N.  P.    1  Cainpb.  484. 
In  t  fctr«  /octet ,  the  plaintiff's  counsel  proposed  to  be  nonsuited;  in  reply  it  The  pnm 
was  said,  there  was  no  instance  in  which  a  nonsuit  had  been  allowed  in  scire  tHTmeyte 
facias.    Lord  Ellenhorotigh.     I  have  no  doubt  that  there  may.     At  any  pe-  ^TSr» 
nod  when  the  plaintiff  is  demand  able,  if  he  does  not   appear,  there  shall  />•  j^^ 
judgment  of  nonsuit  against  him,  unless  there  be  something  on  the  record  in- 
consistent with  snch  a  judgment.     Nothing  of  that  sort  appears  in  this  case 
to  prevent  the  plaintiff  from  abandoning  his  suit  when  he  is  called  to  hear  the 
vefdict, 

(C)   As  TO  PARTICULAR  CAUSES. 

(a)  Onpoint reserved. 
Da  VILA  v.  Herring.  E.  T.  1719.  K.  B.  1  Stra.  300. 
On  the  trial  of  an  issue  in  the  King's  Bench,  a  case  was  made,  and  after-  ~"*rJ2mt 
wards  argued  in  Court;  but  the  facts  not  being  sufficiently  stated,  so  as  *** 'J^Tiimy 
Court  could  give  judgment  according  to  the  justice  of  the  cause,  it  was  re-  ^  a  a9n 
commended  to  the  parties,  and  accordingly  they  agreed,  to  go  to  a  new  trial,  nuf 
when  the  plaintiff  was  nonsuited;  and  the  question  being  about  costs,  wheth- 
er the  master  should  tax  the  common  costs  of  a  nonsuit,  or  take  into  his  consi- 
deration all  the  former  proceedings;  upon  motion  for  the  Court's  direction   to 
the  master,  ft  was  ordered,  that  he  should  tax  the  defendant  his  costs  upon  the 
whole,  as  well  with  relation  to  the  first  trial  as  the  last. 

(e)  On  tiial  by  proviso.     See  also  tit.     Proviso  y  Trial  fry. 
Hodgson  v.  Forster.  M.  T.  1822.  K.B.1B.&G.  1 10.  S.  C.  2  D.  &  R. 

The  plaintiff  did  not  appear  at  the  trial,  the  record  having  been  taken  down  oy  *  ^ 
4>y  proviso,  and  a  verdict  found  fbr  defendant  by  mistake,  at  N.  P. ,  instead  of  piaiejtfeT 
a  nonsuit.     Tho  Court,  though  this  was  irregular,  would  not  permit  plaintiff  to  may  tone* 
set  it  aside,  unless  on  the  terms  of  consenting  to  a  nonsuit  being  entered.         suited. 

(e)  On  undefended  causes.  I   7*7  j 

Treacher  v.  Hintox.  E.  T.  1821.  K.  B.  4  B.  $  A.  413. 
The  Court  may  order  a  verdict  to  be  entered  for  the  plaintiff,  where  the  J*ere  ""•J 
cause  was  undefended  at  Nisi  Prius;  the  judge  having  directed  nonsuit,  with  De*  BO* 
liberty  to  the  plaintiff  to  move  to  enter  a  verdict.  imdefendsi 

(a*)  On  Welch  judicature  ad.     See  post,  tit.  Welch  Judicature  Act.         cww 

shall,  id  such  ewe,  give  their  verdict  upon  the  whole  natter,  both  as  to  the  recovery  of  the 
whole  or  any  part  of  the  premises,  ana  also  as  to  the  amount  of  the  deranges,  to  be  paid  fbr 
eueb  mesne  profits;  provided  always,  that  nothing  therein  contained  shall  be  construed  to 
bar  any  such  landlord  from  bringing  an  action  of  trespass  for  the  mesne  profits  which  shall 
—erne  from  the  verdict  on  the  day  so  specified  therein  down  to  the  day  ef  the  delivery  of 
peesessiou  of  the  premises  recovered  in  the  ejectment;  and  by  the  same  statute,  in  all  cases 
in  which  such  undertaking  should  have  been  givon  and  security  found  as  required  by  that 
met,  in  and  upon  the  trial,  a  verdict  shall  pass  for  the  plaintiff;  but  if  it  shntt  appear  to  the 
judge  before  whom  the  same  shad  have  been  had,  that  the  finding  of  the  jury  was  oontmry 
to  the  evidence,  or  that  the  damages  given  were  excessive,  it  sh.iU  be  lawful  for  the  judge 
fo>  order  the  execution  of  the  judgment  to  be  stayed  absolutely  till  the  fifth  day  of  the  term 
next  following,  or  to  the  next  session  assizes  or  court  day   (as  the  case  maybe);  which 

Srdor  the  judge  shall  in  all  other  cases  make  upon  the  requisition  of  the  defendant,  in  ease 
e  shall  forthwith  undertake  to  find,  and  in  condition  that  witbm  four  days  from  the  trial  he 
eheJl  actually  find  security,  by  the  recognizance  of  himself  and  two  sufficient  sureties,  in 
each  reasonable  sum  as  the  judge  shall  direct,  conditioned  noi  to  commit  any  waste,  or  act 
in  the  nature  of  waste,  or  other  wilful  damage,  and  not  to  sell  or  carry  eff  any  standing 
.crop*,  bay,  straw,  or  manure,  produced  or  made,  (if  any)  upon  the  premises,  and   which 
'  may  happen  to  be  thereupon,  from  the  day  on  which  the  verdict  should  have  been  given  en 
the  day  on  which  execution  shall  finally  be  made  upon  the  judgment,  or  the  same  be  set 
amide  as  the  case  may  he;  and  that  all  recognizances  and  securities  entered  into  pursuant  to 
the  provisions  of  that  act  may  and  shall  be  taken  respectively  in  such  manner,   and  by  and 
before  such  persons  as  are  provided  and  authorised  m  retpect  to  recognizances  of  bail 
upon  actions  and  suits  depending  in  tho  court,  in  which  any    uch  aetion  of  ejectment  shall 
sieve  been  commenced;  and  that  the  officer  of  the  same  court  with  whom  recognizances  of 
J»aH  are  filed  shall  file  such  recognisances  and  securities  for  which  respectively  the  snot  qf 
9*>  <M,,  and  no  mere,  shall  be  pajjl. 


*« 


*M  llOK8UlT.—Jm1gmM*of^Cm+«L 

(D)  At  TO  WHAT  DOEt  Oft  BOMS  ROT,  OfSftATfc  IH  BAft. 

(a)  Judgment  on  demurrer. 
Paitoh  v.  Pom  ah.  M.  T.  1808.  K.  B.  10  East,  366. 
After  jndf      After  judgments  for  the  defendant*,  on  demurrer  to  certain  special  pleat, 
■teateade  there  wan  judgment  of  nonsuit  against  the  plaintiffs,  for  not  proceeding  to 
*""?*  **   trial  upon  the  other  pleas,  to  which  issue  was  joined. 

*m»w  tBtn      Lerd  Ellenborough,  C.  J.     The  question  in  this  case  is,  whether  k  be  com- 
nay  bs      patent  for  the  Court  to  give  judgment  as  in  case  of  nonsuit  in  the  situation  in 
jadgsaeat    which  the  cause  now  stands;  the  declaration  consisted  of  several  counts  in 
■P°"  *a    debt,  some  upon  specialties,  and  some  upon  simple,  demands.     To  the*  apecv 
ether  plsa*  mjtjegj  the  defendants  pleaded  non  tstfaelum,  and  certain  special  pleas,  and 
to  the  others  the/  pleaded  mi  debet.     The  plaintiffs  demurred  to  the  special 
plea,  and  upon  those  demurrers  the  defendants  had  judgment.     Upon  the  non 
est  jactum  and  nil  debet,  issues  are  joined,  and  the  plaintiffs  now  contend  that 
as  there  is  a  judgment  upon  the  record  in  favour  of  the  defendants,  a  jwdg- 
asent  of  nonsuit  cannot  legally  be  entered  against  them.     I  am  of  opinion, 
however,  that  it  may.     A  nonsuit  is  a  judgment  against  the  plaintiffs,  for  net 
appearing  on  a  day  when  they  were  demandahle. 

(b)  Payment  of  money  into  court. 
Dilk  v.  Kbighlbt.  T.  T.  1795.  N.  P.  2  £sp.  482.  n.  S.  P.  Gutnlbjdg*  t. 
^rh6ro  Smith.  M.  T.  1794.  C.  P.  5  H.  Bl.  375. 

*     The  defendant  had  paid  money  into  Conrt;  the  plaintiff  at  the  trial  objected 


.fee  a 

sait  after    that  the  defendant,  having  paid  money  into  the  Court  could  not  avail  himself 
pft/mtat  of  of  his  infancy.     The  paying  money  into  Court  might  be  for  necessaries,  and 
'mosey  into  the  plaintiff  was  nonsuited. 
*-*  (c)  Plea  of  Tender. 

Iissssjs  af  Hardiho  v.  Sficbb.  Lent  Assises,  1808,  *>.  B.  1  Campb.  537. 

jer  plea  of      Under  the  plea  of  plaintiff  admitting  the  tender,  took  the  money  bat  of  the 
lander        Court  and  joined  issue  on  the  non  assumpsit-,  it  now  appeared  clearly  that  the 
tthsrs  caa    sum  tendered  was  amply  sufficient  to  cover,  the  whole  debt,  wherenpon  the 
set  be  a      plaintiff's  counsel  proposed  to  be  nonsuited, 
"f*?^  1      Heath,  J,  After  a  plea  of  tender,  there  cannot  be  a  nonsuit. 

isn^risstUL  RELATIVE   TO  WHO  MAY    BE   NONSUITED/  AND  OF 
^several  dT  THE  PARTY  ENTITLED  TO  DEMAND  IT. 

tfeodaau  I .     Haknat  v.  Smith.  T.  T.  1 730.  K.  B.  3  T.  R.  662. 

^plaintiff  One  of  two  defendants  suffers  judgment  by  default,  and  the  other  goes  to 

'niMaSiid    *r***>  an<*  nonsuit*d  tne  ptaiatiff  as  to  him.  •   But  such  defendant  mast  nave  a 
a*  ts  one     verdict  if  the  plaintiff  fail  to  make  out  his  case. 
'A  aeeeatt,  2*     Arnold  v.  Jobkson.  H.  T.  1719.  K.  B.  1  Stra.  9S7. 

"it  ii  Mid,  This  cause  at  Nisi  Prius  was  called  on,  and  jury  sworn,  but  no 
.ess  only  bstorney,  parties,  or  witnesses  appeared  on  either  side;  the  judge  held  that  the 
'?'^  *'  only  way  was  to  discharge  the  jury.  For  nobody  has  a  right  to  demand  the 
Iubco  ef  ptanrtiff  but  the  defendant,  and  the  defendant  not  demanding  him,  the  judge 
tae  dafsad  *enld  not  order  him  to  be  called. 

eat.  S.     Watkiws  v.  Towser.  H.  T.  1788,  K.  B.  3  T.  R  S8K  NawsuTCB  v. 

And  tbe  Clay.  T.  T.  181 1.  K.  B.  14  East,  S39. 

plaintiff  it       p4r  Grose.     We  cannot  order  a  nonsuit  to  be  entered  against  the  ooaaent 

y^MlUA  IV.    RELATIVE  TO  THE  MOTION  AND  RULE  FORf 

V.    RELATIVE  TO  COSTS  ON.J 

*  The  King  cannot  be  nonsuited,  because  be  is  supposed  to  be  always  in  court;  so*  Cess. 
Die.  Tit.  Pleader,  X.  3. 

f  In  case  of  nonsuit,  no  rale  or  motion  for  judgment  is  necessary,  <br  in  thaiomoo,  as.hs 
is  out  of  court,  judgment  may  be  entered  immediately  after  ibe  day  in  bank. 

t  If  after  the  appearance  of  the  defendant,  the  plaintiff  be  nonsuited,  the  defendant  ebejl 
'    nave  judgment  to  recover  his  costs  in  all  actions  in  which  the  plaintiff'  would  "be  entitled  •> 
eocts  if  he  recovered,  4 1. 1.  c.  3;  see  8  Burr.  1730;  1  Stra.  300;  Cowp.  407;  end  also  jn 
penal  actions  by  common  informers;  sea  18  El.  c.  6;  Cowp.  960;  Wjllee,  J88.  440. 


*  NONSUIT.  — Aidgwttif  a  m  Case  of.  MS 

VI.    RELATIVE  TO  SETTING  ASIDE.* 


VII.    RELATIVE  TO  PROCEEDINGS  AFTER,  t  L  ™*  1 

YIH.    RELATIVE  TO  NEW  TRIAL  AFTER.     See  post,  tit.  Trial. 


TSonsutt,  Jtitomttit  asfn  <ttase  *t 

J.  RELATIVE  TO  THE  NATURE  OF,  p.  769. 
IL • WHEN  IT  WILL,  OR  WILL  NOT  BE  AL- 
LOWED, p.  76*. 
III.  ~ MAY  BE  MOVED  FOR. 

(A)  In  K.  B. 

(«)  Intowncate*,  p.  770.     (6)  —  Country  causes,  p.  771. 

(B)  In  C.  P.  p.  771. 

(C)  —  Exchequer,  p,  772. 

IV.    RELATIVE  TO  THE   MOTION  AND   RULE   FOR;   AND 
HEREIN    OF   THE   PLAINTIFF'S   EXCUSE   FOR   NOT 
PROCEEDING,  p.  772. 
V. DISCHARGING  OF,  AND  OF  NE- 
CESSARY POWERS,  p.  774. 

in. MAKING  THE   RULE  ABSOLUTE, 

p.  775. 
tit --—  COSTS,  p.  776. ' 

I.    RELATIVE  TO  THE  NATURE  OF.J 

l— . To  found 

M.    RELATIVE  TO  WHEN  IT  WILL  OR  WILL  NOT  BE  AL-iad.«mtBt 

LOWED.fc  5  £3* 

Dams  *.  Db#n4».  E.  T.  1670.  K  B.  2  Smnd.  336.  defendant 

It  w«s  reaohrcd  by  the  Court,  tint  to  obtain  judnmeot,  as  k>  case  of  non-  most  pro 

*  If  the  judge  at  Nisi  Prim  nonsuit  the  plaintiff  through  mistake,  the  Court,  upon  appli-  DMkof  -ve  . 
cation,  will  set  aside  a  nonsuit;  4  Burr.  1898.     Bui  the  Court  will  not  sot   aside  a  nonsuit  "       '       *' 
vvJuntarily  suffered  by  the  plaintiff,  in  order  to  let  him  in  to  plead  de  novo,  5  Burr.  2692; 
ftto  wijl  they  set  it  aside,  it  should  seem,  on  the  ground  that  the  ca*e  ought  to  hate  been 
euDnhted  to  the  jury,  unless  this  wero  desired  on  the  part  of  the  plaintiff*  at  the  trial  of  the 
tfeee;  1  Taunt.  10.     The  Court,  however,  as  a  matter  of  indulgence,  will,  in  some   eases 
net  aside  a  uonsuit  upon  payment  of  costs,  and  a  peremptory  under  aking  to  try  nt  the  next 
sifting*  of  a*sizes,  where  the  pUintiff  has  been  nonsuited  on  of  the  non-attendance  of  his 
vritnee***,  or  the  like:  see  1  Barn.  It  Aid*  253.     If  set  aside  upon  payment  of  costs,  such' 
payment  is  a  condition  precedent  to  the  setting' aside  of  the  nonsuit,  and  until  payment  be 
■Bade.  }he  plaintiff  cannot  proceed  to  another  trial;   13  East.  165. 

f  6n   nonsuit,  the  plaintiff  may  afterwards   bring  another  action   for  the  same  cause, 
which  he  cannot  de  after  a  verdict  against  him. 

|  WHere  imfe  is  joined,  and' the  plaintiff* shall  neglect  to  bring  such  issue  to  trial,  accor- 
ding to  the  coarse  and  practice  ef  the  court,  then   upon  motion  in  open  court  (due  notice1 
"being  first  given  thereof),  the  judge*   shall  give  the  same  judgment  for  plaintiff  aa  in  case' 
ef  do n -suit. 

$  The  delay  end  expenee  attending  trial  by 'proviso  (see  po$t,  (hat  tit.)  gave  rise  to 
the  14  Gee.  2.  e.  17.  by  which  it  is  enacted,  that  where  any  issee  is  or  shall  be  joined,  in* 
aery  action  or  suit  at  law,  or  in  any  of  hia  Majesty's  eoortr  df  record  at  Westminster,  &c.; 
aad  thepJaiotiffor  ptainttffir  in  any  seen  action  or  suit,  has,  or  have  neglected,  or  shall  neg- 
leet  to  bring  each  issue  or  aeit  on  to  be  triad,  according  to  the  eours*  and  practice  of  the  se  <fr 
ooerts  respectively,  it  shall  and  may  be  lawful  for  the  judge  or  judges  of  the  said  Cnerts  ret* 
weetively,  at  any  time  after  such  neglect,  upon  motion -made  io  open  oonrt,  (due  notice  hav- 
sag  been  given  btarthereof )  to  give  the  like  judgment  for  the  defendant  or  defendants  in  every 
ssjftb  actio*  or  suit  aa  in  eases  of  nonsuit,  unless  the  said  judge  or  judges  shall,  upon  just  cause' 
and  reasonable  terms,  allow  any  further  time  for  the  trial  of  such  issue;  and  if  the  plaintiff  or 
f^amtiffs  ahull  neglect  to  try  such  issue  within  the  tine  so  allowed,  then  and  in  every  each* 
ease,  the  said  judge  or  judges  shall  proceed  to  give  such  judgement  aa  aforesaid;  provided 
always,  that  all  judgments  given  by  virtue  of  this  aet  shall  be  of  the  like  force  and  effect 
ae  judgments  upon  nonsuit,  and  of  no  ether  force  and  effect;  provided  also,  that  the  de- 
fendant of  defendants  shall,  upon  each  judgment  be  awarded  his,  her,  or  their  costs,  io  any 
actio*  or  suit,  Where  he,  the,  or  they,  would,  upon  nonsuit,  be  entitled  to  the  same,  and 
la  aa  other  actio*  or  aatt  whataosveiv    This  statute  eateads  to/  actions  brought  by  exeeutear 
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suit,  defendant  nfttat  eater  on  his  proof,  tbe*  same  as  if  jriaiotalf 
defends.     See  2  Marsh.  364. 


t  1W  1        III.     RELATIVE  TO  WHEN  IT  MAY  BE  MOVED  FOR. 

(A)  In  K.  B. 

(a)  In  town  causes. 
tJatil  no  Mint  v.  Tremamondov  H.  T.  1792.  K.  B.  4  T.  R,  557. 

S!u  boon**1  ^  Buller>  J  In  town  caUses>  unless  notice  of  trial  baa  been  gnreo,  taV 
ativeo,  do  defendant  cannot  move  for  judgment  as  in  case  of  nonsuit  tbe  next  term  after 
fondant  can  that  in  which  issue  was  joined,  although  it  was  joined  earij  enough  to  enable 
not  movo  the  plaintiff  to  give  notice  of  trial  for  tbe  sittings  after  the  proceeding  tana, 
for  jadg  The  defendant  in  the  same  term  moved  for  judgment  as  ill  case  of  a  noasnk; 
ment  as  in  it  was  refused  bv  tbe  Court.  See  FUzgertUd  a.  Smith,  T.  T. 36  Gee.  3  K.  B. 
**"•  .  J  (o)  In  country  causes.^ 

jTJIJ \  n  Hall  v.  Buchanan.  M.  T.  1 188.  K.  B.  2  T.  R.  734. 

In  country      Th*  <Mue  'D  tn^8  cause,  which  was  a  country  cause,  was  joined  early  enouflr 
causes        in  last  Trinity  term,  to  have  given  notice  of  trial  for  tbe  summer  assises;  and 

m1™!!**?  and  administrator!,  Howard  v.  Rathbone,  Willes,  816;  and  qai  lam,  Barnes,  818;  and 
net  bonod  aJl0  (Q  lne  return  l0  a  maodatnos;  Wigaa  ▼.  Holmes,  sepre,  118.  And  in  C.  P.,  judgment 
r  *'Ir  ."^  i  M  »■  caM  of  nonsuit  m*7  he  entered  np  against  a  demandant  m  a  Wril  of  right;  nor  will 
uce  ot  trial  ^  e(mrt  ^.^  ^  .j.  he  ^  ^^d^  himooif  anfairl  j  towards  tbe  tenant  ia  the  eons** 

h?L  of  the  Proeeedinp*  Almgill  v.  Pierson,  1B.&P.  108;  bat  tee  statates  de  not  avail  te 
mseqeeot  aet|onfl  0f  r,p)0Tin,  Eggleton  v.  Smart,  1  Blac  878;  and  in  replevin  no  judgment  as  in  esse 
^T!*! (?       of  a  nonsait  for  not  trying  the  cause,  Watson  v.  Jeakinson,  Savor  ,22;  and  where  a 


la  '      JT±e  wa9Mt  ^own  for  tbe  kitting*  in  term,  and  made  a  remanet  to  the  sittings  after  awm  by 
■s  joined.;    M||t<  tfa#  4efendaijt  mfcv  move  for  jadgmont  as  i  n  ease  of  a  nonsuit,  if  the  pmmtsf  afterwards 
withdraws  the  record,  Gadel  v.  Bennett,  8  B.  It  A.  708;  bat  a  plaintiff  ia  several  senate,  who 


by  the  event  of  one  verdict  perceives  that  be  eennot  have  a  fair  trial  in  the  others  amy  tea 
bly  withdraw  his  record  withont  subjecting  himself  either  to  a  judgment  as  ia  case  ofa  no 
or  to  the  defendant 'a  costs  of  the  day  of  trial ;  Molten  v.  —  5  Taoat.  88.  So,  where  a  special  je- 
ry  caose  bad  been  standing  on  the  paper  for  three  year*  without  any  appointsaeat, spotted  Jer 
to  have  it  tried,  the  Court  refused  to  give  the  defetehmt  judgment  as  in  case  of  a  bjosjsssi,  JVaa- 
k  or  v.  An<slcy,  2  Chit.  Hop.  243;  und  where  the  plaint  iff  had  carried  down  the  record  to  trial, 
when  the  cause  was  made  remnnet  by  the  defendant's  consent,  the  Court  refused  to  give  judg- 
ment as  in  cu*e  ofa  nonsuit,  for  not  carrying  it  down  a  second  time;  because  tbe  14  Geo.  $r 
c.  17.  was  satisfied  by  iho  plaintiff's  carrying  once,  1  East,  340;  Hew  bum  v.  Langley,  3T.- 
11.  I;  or  plaintiff  b .is  been  nonsuited,  1.  T.  R.  492;  or  obtained  a  verdict,  Henftin  v.  Goorso,- 
E.  T.  1610.  K.  11.  12  East,  2472.     After  a  new  trial  has  been  granted  the  derene'aoc  cannot 
have  judgment  as  in  case  of  a  nonsuit  for  not  carrying  down  the  cause  again;  bat  mast  try 
(no  cause  by  proviso.     Where  tbe  judge  had  refused  to  try  an  action  upon  a  wager,  depend- 
ing on  an  abstract  question  of  law  or  judicial  practice,   the  Court  of  King's  Bench  would 
not  afterwards  grant  a  rule  for  judgment  as  in  case  of  a  nonsuit,  there  having  beea  no  do-' 
fnilt  of  the  p'aintiff  in  not  proceeding  to  trial,  see  12  East,  247?  and  the  Court  of  Covnssotr1 
Plena  will  not  entertain  a  motion  for  such  judgment  pending  a  demurrer;  3  Marsh.  864. 
The  plaintiff,  in  such  case,  having  the  whole  of  the*  next  term  to  enter  the  issue,  ae 
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laches  can  be  imputed  to  him  till  the  term  after;  and  in  the  King's  Bench,  whore  issue  war 
joined  in  Easter  term,  and  notice  of  trial  given  for  the  firit  sittings  in  Trinity  term,  and  the 
plaintiff  having  continued  it  till  the  sittings  after  that  term/the  defendant  in  the  same  tarsal 
moved  for  judgment  as  in  case  of  a  nonsuit;  it  was  refared  by  the  Goaty  Fttxgerald  v.- 
Smith,  T.  T.  36  Geo.  3  K.  B. 

But  where  issue  was  joined,   and  thero  is  a  rule  to  enter  the  issue,  end  notice  of  trial  is 
given  in  one  and  the  same  term  for  the  adjourned  sittings  after  the  terra,  and  the  plemua? 
does  not  go  to  trial  at  those  sittings,  the  defendant  is  entiled  in  the  following  term  to  jada> 
ment  as  in  case  of  a  nonsnit;  and  if  no  reason  is  assigned  for  not  going1  to  trial*  the  Coast 
Will  not  compel  the  defendant  to  accept  a  peremptory  undertaking:  Walter  v.  BnelrJe,  zChaV 
Rep.  244.     To  support  a  rule  for  judgment  as  in  case  ofa  nonsuit  in  the  next  term  after 
(hat  in  which  issue  was  joined  the  affidavit  most  state  that  notice  of  trial  was  given  for  or 
sitting  m  or  afior  the  preceding  term;  but  in  the  third  or  othor  subsequent  terna*   a  general 
affidavit,  atuting  the  term  when  issue  was  joined,  is  deemed  sufficient;  son  1  H.  Blac,  28*V 
2  H.  Blac.  558. 

1 1n  a  country  cause,  where  notice  of  trial  is  given  for  the  assises,  the  defendant  may 
move  for  judgment  as"  in  case  of  nonsuit  the  next  term;  seeCowp.  889. 

%  And  if  he  does  not,  the  dc /end ant  cannot  move  for  judgment  as  in  case  of  a  nOnooit  till 
after  the  next  assises:  in  an  issuable  term,  the  role  for  judgment  as  in  case  ofa  nonaoh  in  a 
country  cause,  should  be  applied  for  early  in  tbe  term,  in  order  that  the  plaintiff  may  have 
sufficient  time  to  show  cause  in  the  same  term;  or  tbe  Court,  we  have  seen;  will  enlarge  the 
Mdo  till'  the  aext  term,'  and  not  permit  the  parties  to  discuss  U  at  chambers. 
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too  aneb  notice  had  beep  given,  a  role  was  obtained  to  stair  cause 
why  there  should  not  be  the  like  judgment  as  in  case  of  a  nonsuit;  the  prac- 
tice in  the  Common  Pleas,  see  infra,  being  conformable  to  this  rule.  It  was  now 
answered,  that,  whatever  might  be  the  practice  of  any  other  Court,  the  plaintiff  Formerly 
in  ibis  Ceurt  was  not  bound  to  give  notice  of  trial  till  the  term  succeeding  that  defcndant 
in  which  issue  was  joined,  and  that  in  this  case  the  plaintiff  had  given  notice  ^  ^  * 
nf  trial  in  this  terra.    And  the  Court  being  of  that  opinion,  discharged  the  more  for 
Sole.  judgment 

(B)  In  Common  Pleas.  >"  *  P. 

•  1.     FaAMPToN  y.  Paths.  T.  T.  1788.  K.  B.  1  H.  BI.  ^     Rafter 

It  was  moved  lor  judgment  as  in  case  of  a  nonsuit,  issue  having  been  join*'  th£t  £ 
#d  in  this  cause  within  the  six  6rst  days  of  last  term,  and  no  notice  of  trial  whidiissna 
given.     It  was  contended  that  the  Court  weuld  not  compel  the  plaintiff  td  wm  joined 
take  two  steps  in  the  same  term;  that  notice  of  trial  is  not  necessary  to  be  if  thertwa 
given  in  the  same  term  in  which  issue  is  joined.     But  the  Court  were  °f  opi0'^^  to 
•on  against  the  plaintiff,  as  there  was  time  enough  in  the  term  to  have  given  gi^utieV 
netico,  and  therefore  made  the  rule  absolute.  of  trial. 

2.     BAKsn  v.  Newman.  H.  T.  1789,  K.  B.  1  It  Bl.  123.  I  772  ] 

The  Court  disapproved  of  the  present  case,  and  said,  the  plaintiff  has  the  But  now  a 
whole  of  the  term  nest  to  that  in  which  issue  is  joined  to  try  his  cause  in.        different 

(C)  In  Exchequer.*  wis  holds. 


IV.  RELATIVE  TO  THE  MOTION  AND  RULE  FOB*  AND 
HEREIN  OF  THE  PLAINTIFF'S  EXCUSE  FOR  NOT 
PROCEEDING. 

1.     Holah  v.  Fleet.  M.  T.  1809.  K.  B.  1  Chk.  Rep.  672. 
Motion  lor  a  rule  to  show  cause  why  a  judgment  as  in  case  of  a  nonsuit,  If  pVmthT 
should  not  be  entered  in  this  case.     A  declaration  was  filed  in  Michaelmas  d0Mn0tt7 
term  last,  issue  Was  joined  in   Hilary  term,  and  in  this  term  the  defendant  £°^rin£ 
Wiled  the  plaintiff  to  enter  the  issue;  and  the  question  was,  whether  the  de-  tne  h»oet 
sendant  was  at  liberty  to  move  for  a  judgment  as  in  case  of  a  nonsuit  in  the  judgment 
same  term  in  which  the  issue  is  entered.  The  Court  held,  that  as  the  issue  was  of  nonsuit 
joined  so  long  ago  as  Hilary  Term  last,  the  defendant  was  at  liberty  to  move  for  m  *,ybeth,D# 
judgment  as  in  case  of  nonsuit  in  the  same  term  in  which  the  issue  was  entered^  g^m^ierm 
3.     Pbetbks  v.  Throomorton.  E.  T.  1799.  C.  P.  1  B.  &  P.  387.  m  j^  b. . 

The  Court  held,  the  defendant  may  rule  the  plaintiff  to  enter  the  issue,  and  .    .rp. 
Store  the  judgment,  as  in  case  of  a  nonsuit  in  the  same  term.  ?  77l»  n 

3.  ClarJcs  v.  GoRRJLt.  M.  T.   1741.  C.  P.  Barnes,  313.  Unless 

Plaintiff's  own  illness  was  held  sufficient  to  prevent  a  non  suit,  and  was  at-  iUfficient 
lowed  as  sufficient  cause,  and  next  assizes  appointed  for  the  trial.  excuse  for 

4.  Dapp  v.  Woodman.  E.  T.   1741.  C.  P.  Barnes,  316.  notprocee 

Rule  to  show  cause  why  judgment  as  in  casn  of  non  suit  should  not  be  dis-d|m&  lo*ri 
Charged.     The  plaintiff  not  havingprocoeded  to  trial  on  account  of  the  absence  gjJjJU.    "" 
'  ef  a  material  witness.  Per  Cur.     The  plaintiff  may  pay  costs  ef  the  application,  a«  the  ah 
and  undertake  peremptorily  to  try  the  cause  at  the  next  sitting;  and  inclined  to  scene*  of  a 

*  The  defendant  may  move  for  judgment  as  in  ease  of  a  nonsuit  the  next  term  after  that  m&erial 
Ja  whicfe  issue  was  joined,  if  joined  early  enough  to  enable  the  plaintiff  to  give  notice  of  wltMM» 
a  trial,  for  the  sitting  in  or  after  the  preceding  term;  a  plaintiff  in  this  coort  being  in  all 
eases  bound  to  proceed  to  trial  at  the  next  sittings  or  assizes  after  issue  joined,  provided 
Jfcere  be  time  for  giving  notice  0f  trial;  see  Mann.  Ex.  Pr.  820;  5  Price,  18f :  7  Price,  5«lj 
f  Sannd.  386.  b.  c. 

f  The  role  for  judgment  id  such  case  is*  a  rule  to  show  cause,  founded  on  an  affidavit  of 
the  State  of  the  proceedings,  and  of  the  plaintiff's  default  in  not  proceeding  to*  trial,  which 
rale  id  the  K.  B.  has  been  bolden  to  be  sufficient  notice  of  motion  within  the  act;  bat  'in 
the  Common  Pleas  it  is  otherwise,  and  in  that  coort,  although  notice  has  been  given  of  a 
motion  for  judgment  as  in  case  of  a  nonsuit,  on  which  the  plaintiff  entered  into  a  peremp- 
jtprj  undertaking  to  try,  yet  notice  must  also  be  given  of  the  like  motion  for  not  proceed? 
log  to  trial  in  pursuance  of  the  undertaking,  see  2  Taont.  48;  but  the  rule  requiring  a  term's 
petiee  does  not  extend  to  a  motion  for  judgment  as  in  case  of  a  nonsuit.  Te  move  f#r 
•eh  jad  %  naent,  the  rule  roust  be  in  court  at  the  time  the  motion  is  made,  see  Imp.  K.  B„ 
9  Ed.  890;  Barnes.  318;  I  B.  fc  P.  888;  and  if  no  cause  U  shown  the  rule  is  made  afcser 
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tfktnk  they  corjld,  if  they  thought  it  reasonable,  enlarge  the  tin*' 

case  of  a  default.  • 

5.  Grepkhill  v.  Mitchel.  E.  T.  1815.  C.  P.  Taunt.  ISO, 
Or  want  of      In  opposing  a  rule  for  judgment  aa  in  case  of  a  nonsuit,  the  grotrad  was  the) 
document*  absence  of  docomentary  evidence :  in  rapport  of  his  role,  it  wm  eoniended 
-ty  evidence  |tjat  ^  p|aiQtiflFhaid  not  disclosed  sufficient  matter  to  the  Court,  and  cowparod 
It  to  the  usnal  case  of  opposing  the  like  upon  the  absence  of  a  materia!  wkoem* 
Whereupon  the  practice  of  this  Court  requires,  that  the  name  of  the  witoeaof 
should  be  stated,  otherwise  the  affidavit  is  insufficient.     But  the  Court  held, 
that  it  was  a  very  short  process  to  give  a  witness's  name,  hut  it  might  be  very 
complicated  to  state  what  the  documents  were,  and  they  discharged  the  rule  on  a 
peremptory  undertaking  to  try  at  the  sittings  after  the  term. — Role  discharged. 
6,  Ratness  v.  Sficbr.  H.  T.  1797.  K.  B.  7  T.  R.  m. 
frrea  ia  qui     The  plaintiff  in  a  am  turn  action,  the  7  Geo.  2.  e.  *.,  withdrew  his  record, 
Um  ac        because  the  broker  who  negociated  the  illegal  bargain  for  stock,  refused  to  gfvs 
^7  74  1  evidence  for  fear  of  subjecting  himself  lo  a' penalty  on  the  same  act;  this  was 
If  tiie  rea    ^eld  a  8UD^c>ent  reason  to  discharge  a  rote  for  judgment  as  ra  case  o/Wtsvw, 
eons  for  not  for  not  proceeding  to  trial  although  the  witness's  liability  to  be  sued  would  not 
proceeding  be  removed  till  after  the  three  succeeding  terms. 

beetift  _ — _ , . 

cion*.  the    y   RELATIVE  TO  THE  DISCHARGING  OF,  AND  IMPOSING 

Coon  Will  TFnMQ  ' 

direhargo  ir-illrlS. 

the  rule  for  1  .  Fishir  v.  Hancock.  K.  B.  Cited  2  Tidd.  827. 

judgment        The  plaintiff  had  become  insolvent  after  issue  joined.     This  was  allowed  to 

aa in  case    De  a  good  cause  against  judgment  as  in  case  of  a  nonsuit,  and  the   Court 

withoutUB  wou^  not  °'n^  n'm  «own  to  *  peremptory  undertaking,  it  being  alleged  thai 

posing        hi*  creditors  were  about  to  decide  whether  they  would  prosecute  or  abaadow 

tsmuuf       the  cause. 

2.  Hacherv.  Hardy.  T.  T.  1814.  K.  B.  1  Chit.  Hep.  280,  d. 
In  general,      Cause  was  shown  against  a  rule  obtained  to  discharge  judgment  as  is  casuT 
however,     of  a  nonsuit.     It  appeared  from  the  affidavit  produced  on  showing  cause,  thai 

imposed. $   *,ale  ef  wares,  9"  an  affidavit  of  tetvica.     If  the  plaintiff  meant  te  resist  rfce  appticattemV 
be  should  obtain  an  office  copy  of  the  role,  and  of  the  affidavit  on  which  it  was  gvsnteeV 
*nd  the  Coon,  on  showing  cause,  will  make  the  role  abeoftsta,  or  dionhergo  it.  SMeaesfiasj* 
Is  circumstances;  and  if  discharged,  it  is  either  with  or  withost  a  nefemelerv  ane'erlaJrieg 
to  try  the  easse  at  the  next  aittiogs  or  assize*;  Goooh  v.  Pearson,  1  H.  Bl.  628}  C  haunt  II- 
v.  Parkin,  2  Taunt.  48. 

•Though  some  substantia!  reason  must  be  assigned;  Walter  v.  Ruckle,  *  CH*.  S4e£ 
And  where  issue  was  joined,  and  there  is  a  role   to  enter  the   issae,  and  notice  off  trial  ur 

5lvea  is  on*  and  the  same  term  for  the  adjourned  sittings  after  that  term,  and  the  p'atntiuT 
oe«  not  go  to  trial  at  those  truing*,  the  defendant  is  entitled  ia  the  following  term  t# 
jadtment  aa  in  case  of  a  nonsuit;  and  if  no  reason  can  he  assigned  for  not  going  to  trial', 
the  Court  will  not  compel  the  defendant  to  accept  a  peremptory  undertaking^  Batavee  v« 
Verba ry,  1  D.  it  R.  448.     In  an  anion  for  penalties   for  usury ,  a  defendant  ia  eaflitled  to 
.  judgment  as  in  ease  of  a  nonsuit,  if  it  appears  that  a  witness  to  the  corrupt  contract,  wis) 
m  abroad,  would  not  be  permitted  to  give  evidence,  even  if  he  were  ia  the'eosuary;  Wvaa 
v.  Cterfc;  6  Taaat.  122.     Bm  when  the  rule  is  opposed  on  the  grow*  of  the  absence  of  a 
material  witness,  the  name  of  (ho  witness  need  not  be  stated  in  the  affidavit;  see  6  Tnaet. 
104;  6 'Taunt.  150.     And  in  opposing  the  role  for  want  of  documentary  evidence,  H  b  ast 
necessary  to  state  what  the  evidence  is.     And  no  groat  precision  is  required  in  aa  affidavit 
of  this  nature;  therefore,  where  the  affidavit  merely  stated  that  the  reason  for  net  proceed- 
ing to  trial  waa,  that  it  was  not  convenient  for  a  material  witness  to  come  to  town  "m  tun* 
for  the  trial,  after  it  waa  sworn  that  an  attempt  had  been  made  to  snhpeana  him,  tee  Court 
said  that,  although  the  affidavit  was  loose*  yet  as  this  waa  the  plaintiff's  first  cfcfhsh,  the 
defendant  ought  to  be  content  with  a  peremptory  undertaking;  Whceter  v.  Stevens,  1  Ceil* 
Rep.  280.     Where  the  rule  to  show  cause  was  discharged,  on  an  affidavit  watch  contain* 
edan  answer  fa  tee  in  itself,  the  Court  would  not  afterwards  open  the  matter  on  an  affidavit 
which  disproved  the  contents  of  the  former  one,  3  T.  R.  405;  though  if  it  had  been  so*. 
cested  at  the  time  that  the  answer  was  false,  in  fact,  the  Court  would  heve  suspended  their 
judgment  till  the  matter  was  examined;  see   W)  one  v.  Cleric,  0  Taunt.  122 f  Banket  v. 
Hughes,  1  Chit.  Rep.  280;  Briekedike  v.  Boll  man,  8  T.  R.  405. 

t  Where  the  defendant  had  procured  the  cause  to  be  stayed  nv  injunction,  the  Court 
would  not  compel  the  plaintiff  to  give  a  peremptory  undertaking;  1  Chit.  Rep.  ISO,  281. 

t  Aa  where  the  plaintiff  had  hold  oat  to  the  defendant  that  be  couW  atUts  the  car 
the  Coart  duwhnrged  the  rale  for  judgment,  at  ia  eats  of  aonesit,  on  the  uJuJattuT'e  am 
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<an\lon*rtiA  wmie  feespfeclaiton  *f  procimag  toe  testknony  of  a  Material  wiV 
Mis;  and  it  was  suggested  by  the  counsel,  that  the  Court  would  not  compel 
ike  plaintiff  to  enter  into  the  usual  peremptory  undertaking,  as  it  was  uncer- 
tain whetker  they  would  be  able  to  get  the  witness  ia  time  to  enable  then  Jo 
«ee»*4y  with  the  terms  ofeuea  en  undertaking. 

Sed  per  Bavlejr,J.  The  plaintiff  must  given  peremptory  undertaking; 
4e*d  it,  at  any  future  time,  they  can  show  to  the  Court  any  fair  grounds  for 
their  interference,  they  may  apply  for  further  relief.  This  rule  can  only  be 
discharged  on  a  peremptory  undertaking  being  given. — Rule  discharged  ac- 
cordingly. 

.    *  Mall*t  v.  Hilto*.  M.  T.  179-2.  K.  B.  2H.  Bl.  119. 

It  was  moved  to  discharge  judgment  as  for  case  of  a  non  suit,  on  an  affida-  '"£•**.  * 
▼it,  stating  that  the  issue  was  joined  in  Easter  term,  and  notice  of  trial  given  JJJ^JJJJJJ"* 
lor  the  sittings  after  that  term,  and  countermanded;  that  notice  of  such  trial  ^^qm  ,„£ 
iwaa  again  given  for  4he  sittings  in  Trinity  term,  and  again  countermanded.       omnt  to  die 

The  Court  held,  that  in  all  cases  where  an  application  was  made  fox  the  charge  the 
first  lime  for  judgment,  as  in  case  of  nonsuit,  it  was  sufficient,  in  answer  to  rarlei..  -. 
amen  aa  application,  to  undertake  peremptorily  to  try,  without  alleging  any  rea-   I  i 

son  for  not  having  before  tried  the  cause;  and  that  whatever  might  have  been 
Ike  former  practice,  in  future  it  should  be  understood,  that  the  first  motion  for 
judgment  as  in  case  of  a  nonsuit  was  only  a  mode  of  obtaining  a  peremptory 
undertaking  to  try. 

4.  Dirrv.  Wood  maw.  E.  T.   1741.  K.  B.  Barnes,  313.  • 

Rule  to  show  cause  why  judgment  as  in  case  of  a  nonsuit  should  not  be  dis- ^  ^©im 
charged.     Per  Cur.     Some  ground  ought  to  be  shown;  but  at  all  events  ble  toehew 
plaintiff  must  pay  costs  of  the  application,  and  peremptorily  try  the  cause  at  ioom 
Ike  next  sittings.  ground. t 

VI.  RELATIVE  TO  MAKING  THE  RULE  ABSOLUTE  J 

Battie  v.  Brown.  H.  T.  175-2.  K.  B.  Saver,  74.  l\mTb^ \r 

After  one  rule  to  show  cause  why  there  should  not  be  judgment  as  in  the  ^™\*  *,r 
ise  of  nonsuit  had  been  discharged  on  an  undertaking  peremptorily  to  try  the  plaintiff 
cause  at  the  neat  assizes,  a  second  rule  was  mode  to  show  cause  why  there  must  pro 
sAieeld  not  be  such  judgment.     Upon  showing  cause  upon  this  rule,  it  appear*  ceod. •« 
ed  that  after  the  undertaking  to  try  the  cause  at  the  next  assizes,  a  mistake  foM*f  ta 

ashing,  ia  the  meanwhile,  either  to  (7  Teant.  170)  to  pay  coats  or  to  enter  a  itet  prateeetu,  taking,  f 
sea  1  Cart.  Bnp.  TJS;  7  Taaat.  759;  and  plaiatiff  waa  alia  wed  to  anter  a  alaf  praecaaaw 
mm  payatg  tan  esata  of  the  application,  on  the  groand  that  the  dafaod ant  hud  become  »v» 
nelvent,  etthengh  a  rata  for  jn  dement  bid  heaa  aathorised  on  a  peremptory  enderteking, 
nVjoemv;  Caftan  1  Chit.  Rep.  7tS.  So,  where  the  pretest  defendant  obtained  jedam  at 
against  the  plaint  iff  in  C.  P.  for  I  Si.  tl»e  latter  naffer*  jadgment  by  defaalt,  althoegh  he 
had  a  eftnim  for  12/.  which  be  omitted  to  eat  off,  and  then  proceeded  in  K.  B.  The  Cosat 
held  that,  as  the  defendant  had  offered  to  allow  the  plaintiff  102. ,  he  wig**  obtain  jadg- 
natel  as  ia  cans  of  nonenit,  anleaa  plaintiff  iroeld  nndertake  ta  try  peremptorily;  Chapman 
V.  nvaaeniar,  1  Chit  Rep.  178. 

*  la tno-Esofcoqnor.  on  discharging  each  a  rale*  the  plaintiff  mast  pay  oasta  and  nnasaat 
n»  Intern;  Attorney-General  ▼.  Tbaeker,  %  Price,  119. 

•  ♦  By  arodavh,  aach  aa  the  plaintiff 'a  own  illness,  or  fan  abeeaea  of  anMtarial  witanm, 
Ac,  tasagb,  aa  haa  bean  already  obaervad,  a  alight  eanaa  lain  general  deemed  eaffieieot  on 
aha  feat  application;  and  if  witnesses  are  absent,  and  their  ret  am  ia  not  immediately  aa* 
seetndt  ibia  Conrt  will  not  rennirn  of  the  plaintiff  a  peremptory  andartaking  to  proceed  In 
mini,  aa  the  condition  of  dMcharging  a  role  for  judgment  as  in  cam  of  a  nonsoit.  In  gene* 
ml,  however,  a  peremptory  nndortnking  if  reqotred  in  the  Common  Plane  ,ae  in  King's 
Ban  ah.  And  where  notice  of  a  trial  haa  bean  given*  and  not  ceanter  mended,  the  Conrt 
will  order  the  plaintiff  to  nay  eoeei  for  net  proceeding  to  trial,  no  well  aa  to  give  n  parsnip* 
tat*  DaderteJring  to  ary  the  noato  at  the  next  eittinga  or  omisaa;  Gardner  v.  Hoses,  1  Taaai. 
118;  Sanaa  v.  Gregg.  Bernee,  464;  Ellieoo  v.  Centh,  Price,  16. 

t  Bat  if  farther  time  be.given  on  a  peremptory  andartaking,  the  plaintiff  matt  draw  aa 
the  rale  and  serve  a  copy  of  it  on  the  defendant**  attorney,  after  which,  if  he  do  not  proceed 
to  trial  pnranant  to  hie  undertaking,  the  defendant  having  obtained  ap.ofll  e  copy  of  the 
ram,  ahenld  aanve  the  Conrt  for  jadgmenton  an  affidavit  of  the  circumstance*. 

f  The  plaintiff  hnving  given  n  peremptory  aederlakieg  te  try  at  a  given  sitting,  had  ant 
damn  ait  saasa  on  the  paper  far  those  aittiogs;  there  being  so  prospect  of  Urn  seats  beiag 
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t  776  ]  fed  been  discovered  In  the  declaration,  %Meh  waafcrtbe  aatawfa  giMissjy 
whereas  the  fact  was,  that  the  plaintiff  had  sold  a  onto  to  the  defendant;  that 
as  this  mistake  was  discovered,  and  there  was  no  count  far  goods  told,  the 
cause  was  not  tried;  and  that  notice  had  been  given  before  the  preeent  role 
was  moved  for,  of  a  motion  for  leave  to  amend  the  declaration.  The  rnle  was 
made  absolute;  and  Per  Wright,  J.,  end  DtenieeO,  J.  (Lee,  C.  J.y  being  eb- 
eenr).— The  plaintiff  onght  to  have  been  satisfied  that  bis  declaration  was 
light  before  be  undertook  peremptorily  to  try  the  enuse. 

-      r  " 

in  C.  fi.  VIH .  RELATIVE  TO  COSTS. 

^X^H^  !-  L**o*oiuf  *.  Linghorx.  E.  T.  1817;  S.  C.  t  Moore,  351j  7  Taunt  476\ 

eaTen  dis        Xt  was  re8olvcd  in  C.  P.  that  costs  are  generally  allowed  on  discharging 

charging     *wl*  for  judgment  as  in  case  of  nonsuit. 

she  rule  for  2.  Morgan  v.  Brack*)*.  E.  T.  1814.  Ex.  1  Price,  61. 

jiidgumiL*     Motion  for  costs  for  Mot  proceeding  to  trial  in  this  caase,  and  judgment 

-  ri,  having  been  obtained  as  m  the  esse  of  a  nonsuit ; 

in  the  Ex*     Thompson,  O.  B.    The  meaning  of  the  act  is  that  (be  defendant  ahonU  be 

chequer,  t    P*t  in  the  same  sftnation  as  ifthe  pTaintif  had  proceeded  to  trial,  and  had  beam 

nonsuited.  —Rnle  granted. 
|   777  1  ' - 

jh#  fe#       Troir  Cntttre  i 

**A    Wort Olft  CftCtttt- 

aesisena  Fleetwood  v.  Finch.  M.  T.  1793.  (3.  P.  2  H.  Si.  220. 

i%Js**±       ^  ttie  Btatute  19  Geo.  3-  c-  74-  the  clerk  of  each  assize  on  each  circuit  is 
«.  74^i  on  ent'^ed  t°  receive  a  certain  fee  of  every  person  convicted  of  a  transportable 
tha  Morfbtfc  offence  (except  petty  larceny),  and  sentenced  to  transportation,  or  hard  labour, 
oircuit  one  trM;  bat  omitting  to  enrry  the  record  ia  the  Marshall's  office.     Held,  that  tha  defendant 
guinea.        WM  aot  en  titled  to  judgment  at  hi  ease  of  aensoit,  for  aot  proceeding  to  the  trial  parsoaaf 
■te  to*  plaintiff's  peremptory  undertaking,  as  the  latter  was  not  hound  to  carry  ia  thsfaesru', 
Cope  v.  Holt,  1  D.  k  R.  180.    So,  the  plaintiff  in  special  jury,  tha  caase  being  under  a 
•peremptory  undertaking  to  try  at  the  iteit  assise,   the  absence  of  eleven  special  jarymen 
Was  hold  a  sufficient  reasea  for  his  declining  to  proceed,  though  a  tales  had  been  prayed,  aad 
some  of  tha  talesmen  sworn;  and  the  Court,  on  a  fresh  peretnpt'try  ondemaiaV,  levy  at 
Aba  neat  assises,  discharged  a  rale,  nisi  for  judgment  as  ia  case  of  a  nonsuit,  Newton  v. 
Mailer,  1  Bing,  70.     A  peremptory  undertaking  does  not   preclude  the   Court  from  a  far- 
ther enlargement  of  the  time,  if  they  think  it  reasonable;  accordingly,   when  tha  plaintiff 
is  sat  prepared  to  try  the  caasa  pursuant  to  his  undertaking,  H  is  usual  for  aim  to  aaedy  te 
tha  Court  to  discharge  it,  and  for  liberty  to  try  at  a  sitting  or  assizes  aa  an  affidavit  at  aha 
■facts,   which  the  Court  will  grant  if  they  see  caasa  aa  tha  paysaant  of  casts;  Daf»*« 
Woodman*  Barae*,  Ul 

*  Hat  ia  tha  King's  Bench  tha  Coart  will  net  giva  costs  for.  not  proceeding  te  trial*  an- 
iens a  separate  motion  be  made  for  them. 

t  The  costs  on  sach  judgment  depends  on  thestut.  14  Geo.  2.  c  IT.  which  only  gives 
-costs  to  the  defaadaat,  where  he  would  have  beaa  entitled  to  them  apaa  a  nonssjit,  aad 
therefore,  the  tenant  is  not  entitled  to  costs  ia  a  writ  af  right,  nor  are  they  n Hawed  aa 
against  an  eieeotor,  who  merely  sues  an  outer  droit,  Powal  v»  Cohan,  4  Bair.  Iff** 
„  The  coats  of  tha  application  for  judgment  a«  in  oasaef  a  noasait  are  governed  by  tha  eveef 
of  it.  If  the  rale  be  made  absolute,  they  are  considered  aa  coeta  in  the  caase,  la  wsaati 
the  defendant  is  of  course  entitled  to  by  the  statere  14  Geo.  2«  c.  17;  bat  ifthe  rule  ha  de> 
okarged,  the  costs  of  the  application  are  in  the  discretion  of  tha  Coart.  hasot  aaanl, 
-aver,  in  the  King 'a  Bench  or  Common  Pleas,  to  make  tha  ptaiotinVpay  each  eaett  a 
charging  tha  rale,  Lowe  ▼.  Peacock,  Burr.  SI 6;  and  where  nothing  is  asid  reopening 

tha  defendant  will  be  entitled  to  them  if  he  succeed  at  the  trial,  aa  costs  in  aha  cause,  tl __ 

the  plaintiff,  if  ha  obtain  a  verdict,  will  not  be  entitled  to  the  costs  of  opposing  aba  fait. 
4n  the  Etcbequer,  where  tha  rule  for  judgment  as  in  ease  of  a  nonsuit  h  diacharged,  an 
-the  plaintiff  'e  giving  a  peremptory  undertaking  to  try  tha  eaosa  at  tha  next  riuiitajs  or  sa> 
rises,  the  costs  of  the  application  are  usually  directed  to  be  paid  by  tha  pJaJatiff.  If  a  de- 
fendant in  bis  rule  for  judgment  as  in  case  of*  nonsuit  omit  to  apply  for  his  coats  for  not 
proceeding  to  trial  parsaant  to  notice,  he  cannot,  after  that  rate  be  dhwharged,  obtain  a  se- 
parate rule  for  such  costs;  Linghorn  ▼.  Lirtgborn,  wupra. 

%  Non-tonore  cannot  be  pleaded  after  imparlance;  Barrow  v  Hsgget,  I  Lot.  56.  26#i 
•nor  by  implication,  Adams  v.  Savage,  6  Mod.  226;  nor  to  part  aad  entry  into  tha  i  aeliai, 
Letw.  16,  17;  bat  a  tenant  who  oomes  to  tha  land  by  act  ia  law,  and  aot  by  purchase 
pending  tha  writ,  may  plead  nontenure;  1  JLsh  Rawm..  2)6. 


NOTICE  TO  QUIT.  « 

tnttiekotlse  *f  correction;  and' for  persona  capitalljr  eenticled,  1A0  after- 
**%i«Js  fcere  received  the  kinir/s  pardon  en  condition  of  iNiiog  transported  or 
tsaprisoae*.     The  Court  said,  oa  the  Norfolk  circuit  Hie  fee  is  one  guinea. 

— — *^   i tut      iiMiriiiri'      ■■      ■■  »»y  it*  V  **» 

RexV.  WooDltoW.  M.  T.    1188.  £.&.  2T.R.  731.  lytedaher 

The  question  was,  whether  the  payment  of  the  fine  fixed  by  9  Geo.  1.  c.  9.  jf^  JJ^ 

M.  3.  which  exempts  persons  Worth  3,000/.  from  serving  the  office  of  sherifi  ofsoooTnuj 

Norwich,  does  ejtempt  the  person  payiog  it  for  more  than  a  year,  unless  the  be  eicuseef 

corporation  agree  that  he  shall  be  discharged  for  a  longer  time?  ■erting  the 

a  The  Court  granted  an  information  against  the  person  refusing  to  take  on  °®ce  °° 
aim  the  office  of  sheriff,  because  the  vacancy  of  the  office  occasioned  a  *topP*£^*nt 
of  public  justice,  saying,  that  the  fine  was  only  an  exoneration  for  one  This  only ' 
j^ear.  extends  to 

2.  Raxr.  Mitchell.  H.  T.  1809.  K.  B.  10  East,  511.  one  year. 

Freemen  of  Nofwjcb,-who  wove  substitutes  in  the  militia  quartered  at  Col-  wb»  are  in 
cheater,  but  having  dwelling  houses  in  Norwich  in  which  there  families  rest-  babitssta 
ded,  and  to  which  they  at  times  resorted  on  furlough  (in  some  instances  with-  wi  his  is* 
in  the  last  six  months  only,  for  the  purpose  of  voting  at  elections},  were  held  Sj>wt^r 
to  be  inhabitants  within  the  charter  of  Norwich,  and  sufficiently  to: satisfy  aw•fWI•l,• 
local  act  requiring  them  to  have  been  inhabitants  for  six  calendar  months  pre- 
rious  to  certain  elections. 


Vote,  ytaWfMdfS,    See  osie,  tit.  BUI*  and  JVUes. 
XfOt  CSFltCItg,  JPlea  Of,      See  lit*.  Case,  Action  of;  Indiettnen;  Libel; 
Slander;  Trespass;  Trover.  [  770  J 

JfcOtfCf  Of  «Ctf0fl.     See  wife,  tit.  Action,  JVeitce  of. 
jftotftt  Of  UaflL    See  <mfe.  tit.  -Boil 
AotfCf  tO  Cetttfeti.     See  ante,  tit.  Oarrur9> 
JlOttft  tO  9t0HtttC*     See  ante,  tit.  Evidence. 
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I.  RELATIVE   TO  WHEN    IT  IS,   OR  IS  NOT,   ESSENTIAL. 

•  The  etat.  41 .  Geo.  S.  (IT.  K.)  c.  *?.  was  paned  for  regelating  pabKc  notaries  la  En- 
gland. By  this  act  no  perron  shall  act  as  a  notary  antes*  daly  admitted;  nor  eball  he  be 
Admitted  at  a  notary,  unless  he  than  have  served  seven  yetiV  apprenticeship  to  a  notary. 
#•  penalty  of  fef.  Notaries  shall  not  permit  ooqaa  lined  per  toot  to  act  is  their  names. 
Parens*  applying  to  beeome  notaries  within  the  jurisdiction  of  the  company  of  set  i  Tenors 
Jm  •fjoadoa  shall  be  free  of  the  said  company. 


♦a  NOTICE  TO  QUIT.— j%  mham  g*e*. 

Ho  notice     f  Doi,  m  Jen****  *.  Waw>,  H.  T.  1  TO.  CU  P.  1JJ.  BL  T§. 

wh^Tthe        II  w^M^esolved,  that  no  notice  to  quit  is  essential,  whet*  tfe*  fewuNy  b  we* 
tenancy  is  tftrmitwl  by  effluxion  of  time,  or  the  happening  o£  a  jMtiUuUr  even*, 
eetersnined  •  ■» 

[  179  ]  II.  RELATIVE  TO  BY  WHOM  TO  BE  GIVEN. 

I»y  eflincios  Right,  d.  Fisher,  v.  Cutheu..  M.  T.  1804.  K.  B.  6  Earn4,  491. 

or  time,  or  p^  Cur.  The  notice  to  duit  must  be  given  by  the  person  interested  in  the 
J??  JfJJJJ  premises,  or  his  authorized  agent,  and  such  agent  roust  be  clothed  with  hk 
fiiciriar  power,  to  give  notice  at  the  time  notice  is  given,  a  subsequent  assent  on  the  part 
event.*  of  the  landlord  being  not  snfilcient  to  establish  by  relation  a  notice  given  \n  tbe 
The  notice  first  instance  without  his  authority;  and  consequently  where  several  joint  ten- 
abould  be  ants,  fctc.  are  lessors  of  the  plaintiff,  and  a  notice  to  quit  is  given  by  one  or 
fjj*n  hy  more,  in  the  name  of  all,  who  wflerwords  join  in  ejeetment;  it  willuiot  be  pre- 
ioTere'sted  8ume^>  from  that  clrsumstance,  that  an  authority  was  originally  given  by  the 
or  hit  eti  P*rtes  not  joining  in  the  notice  to  their  po-tanants. 
thoriseda  * .  " 


is* 


••■»«  ••*  III.  RELATIVE  TO  WHOM  TO  BE  fflVEW. 

[  w  ll,    Dok.b.  Mitchell,  v.  Leti.  M.  T.  lilt.  K.  B.  Cited  Adams  oa  Elect- 

r^jofet  ment,H5. 

It  MKereet      ^^  service  was  upon  the  relation  of  the  under-tenant  upen  the  premises, 
odihey  Lord  lStfenboroagh  C.  J.,    ruled  the  service  to  be  insufficient,  although 

ssaet  at)      the  notice  was  addressed  to  the  original  tenent. 

...  o 

join.* 

The  notee  *  And  if  shsdlordgiveaotieeto  qeitto  hieteBantatthsezpiretioa  of  the  lease,  and  the 
■hall  b«  «d  tlMI(  hold  over,  the  landlord  ie  entitled  to  double  rent,  Neasager  v.  Armstrong; \  V.  R.  ft. 
aVeseed  to  R«ht»  d*  r,owe,>  *•  Darby:  Id.  162.  Cobb  t.  Stokes,  8  Eaet.  358.  Hoace  a  mortgage* 
the  oriaiaal  m*?  recoTor  (withoat  giving  notice*  to  noil)  afaiaet  a  tenant  who  claims  ander  a  teaee  {rem 
t*n*ot  **•  mortgagor,  granted   after  the  mortgage,  without  the  privity  of  the  mortgagee;  Dish  v. 

*  flail,  Dong.  21 ;  S.  P.  Birch  t.  Wright,  1  T.  R.  378.  So,  ejectment  may  be  broagbt  by 
ja  mortgagee,  withoat  aotioe  to  quit,  against  one  who  was  let  rate  peeseesiea  as  teneet 
from  year  to  year,  by  the*  mortgagor,  after  the  mortgage  made  to  tee  origin*!  eneftgwgee, 
•bat  before  the  assignment  of  it  to  the  lessor;  Thunder  v.  Belcher,  8  East.  449.* So,  if  a 
jean  got  into  possession  of  a  house  to  be  let,  withoat  the  privity  of  the  landlord,  end  they 
after  eater  into  a  negotiation  for  a  leases  bat  diner  apoa  the  terms,  the  hmdierd  meg  memo 
an  ejectment  withoat  giving  any  aotioe  to  qqii;  Doe  d.  Knight,  v.  Lang  ley  *  2  Campb. 
SOS.  And  where  the  vendor  of  a  term,  before  the  whole  or*  the  parches*-  money  ie  paid, 
agrees  with  the  purchaser  that  the  latter  shall  have  possession  of  Urn  pr*  miens  fjfi  a  gtvea 
jday,  paying  the  reserved  rent  in  the  mean  time;  and  thai /if  he  does  out  pay  the  resides  of 
4fce  pereaare  money  oa  that  oat,  be  shall  forfeit  the  instalment  already  doe,  which,  net 
beieg  paid,  the  vendor  may  bring  an  ejectment  withoat  oetiee;  Dee*  d  Leasee  v.  Bayer,  S 
Campb.  s>.  So  whore,  by  the  terms  of  a  dead  of  eo^partaership,  a  hoaaa  is  toba  aead  and  es> 
sapled  by  the  eopartnere,  daring  the  oo~partnership,  aAer  a  diseolation  of  partnership*  no 
notice  b  accessary  previoas  to  an  aotioa  of  ejeeteteat  agaiaat  a  eo-partaer;  Doe,  d.  Wejth- 
■aa,  v.  Miles,  1  Stark.  181.  Bat  a  tenancy  from  year  to  year  cannot  be  detained,  so  as 
JO  bar  the  interest  of  the  tenant's  creditors,  anion  therO  bo  either  a  legal  aotioa  to  emit,  or  a 
eommaed  in  writing;  Doe,  d.  Road,  v.  Ridoat,  5  Tenet  Alt,  And  in  the  oaoo  of  a  tenancy 
from  year  to  year,  as  long  aa  both  parties  please,  if  the  tenant  die  intestate,  his  admtaie- 
Iralor  has  the  aamo  right  aa  the  intestate,  end  mast  give  the  same  aotioe;  Doe,  d.  Shore, 
v.  Parker,  8  T.  R.  18.    So  if  a  lease  he  m*de  by  a  tenant  for  life,  which  taraa  oat  Ie  be 


void,  and  after  his  death  the  next  in  remainder  receives  rent  from  the  tenant,  bo  fassnav 

i;  Deed. 


li 


tenancy  from  year  to  year,  aadjhe  tenant  is  entitled  to  notice  to  qeiij 
Martin,  v.  Walls,  t  Esp.  8*1. 

t  Therefore,  to  entitle  joint  tenant  to  recover  in  ejeejment  aaainot  *  tenant  from  year  to 
oar,  the  aotioe  to  quit  most  be  signed  by  alt  the  joint  tenants  ml  the  time  it  is  served;  bat 
F  she  notice  be  gives  by  oa  agent  it  is   saJnoient,  if  his  aalhority  bo  enbooqaoatly  rocog 
nixed;  end  eenseqeently  where  each  notice  was  given  by  aa  agent  under  writtoa  aeihofit/, 
which  nt  the  time  of  the  service  of  the  notice,  had  been  signed  only  by  some  of  the  seve- 
ral joint  tenants,  bat  afterwards  was  signed  by  ajl  the  others;  hold  that  the  sabeeejaeat  re- 
smaftitien  wasooAoient  to  give  validity  to  the  aothomly  from  the  bogisming,  nod  that  the 
aotioa  to  emit  was  therefore  sufficient;  Goedtitle  v.   Woodward,   8  B.  Jc  A.  889.     The 
steward  of  a  corporation  may  give  a  notice  to  fait  withoat  a  power  andar  too 
nasi  for  so  doing;  and  if  the  corporation   afterwards  bring  sn  ejectment  open 
it  will  not  be  necessary  to  give  any  other  evidence  of  his  authority ;  than  that  ho  in 
for  the  corporation:  by  bringing  the  ejectment  they  show  that  they  authorise  and  adopt  the 
act  of  their  officer;  Roe,  d.  Dean  of  Rochester,  v.  Pearcc,  Z  Campb.  98.    And  a  reesjtvejr 
appelated  by  the  Conri  fit  Chancery,  with  a  power  to  1st  lead,  iaaa  agent  sufficiently  an* 


NOTICE  TO  QUIT.— Expiration  of.  «4« 

» 

t.  Rob  f.  WiOgs.  M.  T.  1806.  C.  P.  2  N.  R.  390.  S.  P.  Pleasaht,  to. 

Plfa&ant,  v.  Benson.  T.  T.  1811.  K.  B.  14  East,  234. 

A  tenant  from  year  lo  year  had  underlet  part  of  the  premises,  and  then  For  if  the 

gare  up  to  his  landlord  tho  part  remaining  in  his  own  possession,   not  having  P""*1"* 

received  from  him  a  notice  to  quit,  or  to  su -render  such  part  in  the  name  of  the  Je.  0  t^k* 

whole;   it  was  held,  that  a  notice  to  quit  from  the  original  landlord  to  the  sub-  ftom  tit*  o 

lessee  for  the  pa  at  so  underlet  was  irregular,  and  that  the  sub-lessee  could  not  rights!  lam! 

be  ejected  without  a  regular  notice  from  his  immediate  landlord.  h>ni  lo  ,n« 

° sub-lvnant 

IV.  RELATIVE  TO  THE  TIME  OP  GIVING.  meT™1 

Right,  d.  Flower,  v.  Darby.  E.  T.  1786.  K.  B.  1  T.  R.  159.  S.  P.  Gol-    5* 

liter,  d.  Tasker,  v.  Bttrr.  E.  T.  1765.  C.  P.  1  Blac.  696.  j-  7gi  ] 

Per  Cur    If  there  be   a  lease  for  a  ye,a'r,   and  by  consent  of  both  par- 
ties the  tenant  continue  in  possession  afterwords,  the  law  implies  a  tacit  reno-  lathe  ab 
▼ation  of  the  contract.     They  are  supposed  to  have  revived  the  old  agree  sconce  of 
ment,  which  was  to  hold  for  a  year;  but  then  it  is  necessary,  for  the  sake  of*08*1** 
convenience,  that  if  either  party  should  be  inclined  to  change  his  mind,  ^Jaatfnn 
should  give  the  other  half  a  year's  notice  before  the  expiration  of  the  next  or  y,#  notfc* 
any  following  year;  therefore  a  notice  to  quit  in.  the  middle  of  the  year  is  not  shaH  a*  gi* 

binding,  as  it  is  contrary  to  the  agreement.  an  «* 

: _      *  ■  month*  be 

V.  RELATIVE  TO  AT  WHAT  TIME  TO  EXPIRE.  StST 

I .  Doe,  d.  Pitcher,  v.  Donovan .  E.  T.  1809.  K.  B.  1  Taw*.  556.        ^  ^^ 
Ejectment  brought  to  recover  the  possession  of  a  houso  and  shop  on  Lud- 
gnte  Hill.     It  appeared  that  Fearhs,  who  was  the  owner  of  the  premises,  had  The  tjetfee 
some  years  since  let  them  to  Pitcher,  as  tenant  from  year  to  year,  by  parol;  nanst  expire* 
Pilcher  let  the  premises  to  Quell,  from  Michaelmas  term,   1802,  at  501.  a  at  the  end 
year,  to  quit  at  a  quarter's  notice,  and  Quell   had  let  to  Donovan  boob  ^ii1^**** 
same  terms.     At  Lady-day,  1808,  Quell  gave  to  Pilcher  a  quartet's  notice  tncT*JJ^ 
of  her  intention  to  quit  at  Midsummer,  1 808,  and  to  Donovan  a  quarter's  no-  \ew  ihere/ 
tice,  requiring  him  to  quit  at  the  same  time.     The  jury  (bund  a  verdict  for  the  beta  «a 


o  qu 


~r 


plaintiff.     Mansfield,  C.  J.     At  the  time  of  the  trial  it  was  a  question  what  P**** 

aVerised  to  give  a  notice  to  qoit;  for,  if  he  have  an  authority  to  let,  be  meet  be  taken  to 
lave  tbe  power  of  determining  the  letting;  Williamson  v.  Colley.  Burr.  2694;  8.  P.  Deo 
d.  Green,  v.  Baker,  8  Taont.  241.  So,  the  count*  in  a  declaration  in  ejectment  need  net 
eoiloapond  with  a  notice  to  onit,  eo  ae  to  make  it  necessary  where  there  ere  several  lea* 
saai  who  sign  the  noli**  to  qait,  that  there  sbeeld  be  a  joint  demise  by  all;  Doe.  d,  Jotefa 
t.  Joliffe.  1  E*p.  S77.  And  where  there  are  three  joint  trnotees  of  en  eetnte,  notice  to' 
ejnit  for  dietatbance  in  the  possession  given  by  two  is  bad,  even  though  given  in  the  name* 
of  the  three,  and  the  third  treelee  afterward*  adopts  it;  Right,  d.  Fisher  v  Catwail,  5  Bop* 
14t.  So,  where  a  lease  contained  a  proviso  that,  if  either  of  the  parties sboald  be  aneirnnatr 
determine  in  seren  or  foorteen  yean,  it  should  be  lawful  for  either  of  them,  hie  crece* 
tors  or  administrators,  so  to  do,  open  twelve  months'  notice  to  tbe  other  of  tb**»;  ha> 
heirs,  ezecotors  er  administrators,  it  was  considered  >hat  the  words  exeevters  ar  ado**** 
traiors  were  pot  for  representative**  in  general,  and  that  a  notice  might  he  giv*tt"h>y  an  aa> 
algnee  of  either  party,  or  by  tbe  heir  or  devisee  ae  welt  es  by  the  parties  themselves,  ibeif 
execotors,  or  administrator*,  Roe  d.  Bamford  v.  Hay  ley;  beeeane  otherwise,  In  a  cane  ef 
assignment  or  devise,  the  right  of  determining  the  term  woaM  be  take*  by  the  nereone  ia- 
tereited  in  it,  and  given  to  a  mere  s:r*nger  having  no  interest  therein?  see  It  East,  454# 
Bat  where  the  demise  was  for  twenty  one  years,  if  botn  parties  ehoald  so  long  live;  bat 
if  either  should  die  before  tho  end  of  the  term,  then  the  heirs,  ezecofors,  Ac.  of  the  par* 
ty  so  dying-  might  determine  the  lease  by  so  giving  twelve  months'  notice  to  qait?  it  was 
fcolden  that  ibis  power  extended  only  to  tbe  representatives  of  the  party  dying,  end  that  the 
laes*  could  not  be  determined  by  a  notice  to  quit,  given  by  the  lesso/,  after  the  leasee** 
death,. to  his  representative:  tee  Leg,  d,  8c oft,  V;  Benton,  Willes  48.  ' 

•  When  premises  are  in  the  po*s*s«ion  of  two  or  more  as  joint  tenants  or  tenants  iff 
common,  a  written  notice  to  quit,  addressed  to  all,  and  served  open  one  only,  wiH  ha 
a  goad  notice;  Doe,  d.  Bradford  v.  Walk  ins,  7  Eaat,  551 ;  8.  C.  S  Smith.  517.  Bat  it  ha* 
been  sail  that  notice  to  quit  may  be  given  to  tenant  by  parol,  and  where  there  are  twn 
parts  of  the  premises  held  in  common,  notice  to  one  is  sufficient?  Doe  d.  Macartney  v. 
Crick,  5  Eap.  195,  And  in  ejectment  against  tbe  baijino  of  corporations,  the  tenancy  may 
be  determined  bj  a  notice  to  anil  served  on  its  officers;  Doe,  d.  CariiBie,  v.  Woodman,  ft 
East,  123. 


•M  NOTICE  TO  QUIT.— JE*inriM»  a/. 

[7^1  wisnwwt  by  tha  quarter's  notice.  I  thought  it  meant  a  spatter  of  t  ^ 
mem  to  the  ending  at  an/  time,  but  that  interpretation  certainly  admits  of  the  question 
contrary;*  raised  by  the  defendant'?  argument,  whether  it  shall  be  a  quarter  of  a  year's 
_.  .  .  notice,  ending  not  at  one  of  the  four  moat  usual  days  of  payment  in  the  jear, 
stent  day"  DU*  m  loe  middle  of  what  is  usually  called  a  quarter;  (fee  evidence  given  was 
the  tenancy  s  quarter's  notice,  leaving  it  entirely  to  the  law  to  ascertain  the  meaning  of 
wmn»wc  the  expression*  and  as  there  is  no  satisfactory  explanation  thai  this  contract 
•*  jjj*1"**  for  a  quarter's  warning  had  any  other  meaning  than  that  which  thegeaeraJ  law 
noent day  ft***** we  ^'n^  *l  De*ter  to  hold  (and  certainly  it  is  the  most  rational  interpreta- 
nmdem  a  tlon)  that  the  notice  to  quit  was  intended  to  expire  at  the  end  of  die  year,  asai 
tosuAcieot.  conecquenttv  a  aonsait  most  be  entered . 

Ifthaetaot  *•  Dc«,d.8ficer,v.  Lei.  T.  T.  1«09.  K.  B.  II  East,  3 1 2. 

day  be  on  ?**  ^ur*  M  *  particular  day  be  mentioned  in  the  notice,  it  mast  be  the 
certain,,  the  day  of  the  coinmeacement,  and  not  of  the  conclusion,  of  the  tenancy,  lor  the 
time  when  tenant  cannot  be  compelled  to  quit  whilst  his  right  of  possession  continues, 
*■•  t*B*l"t  ux]  (AN|  ^to  2s  not  determined  until  the  year  is  fully  completed.  It  must  also 
tered  J  the  •*  ,nt  eMct  day  °?  sac^  commencement  The  next  or  any  subsequent  da/ 
period.        **H  t>oi  be  sufficient. 

The  usual  3.  Kjtotr  ▼.  Dkrrett.  H.  T.   1814.  N.  P.  SCampb.  511. 

notice  b         Lord  Ellenborovgh,  C.  J.,  said,  if  the  exact  day  be  uncertain,  the  time 
half  a  ysnr,  when  the  tenant  actually  entered  is  the  period. 
Jj^**  4.  Snrn.it  ▼.  NawaiAif.  H.  T.  17*5.  W.  P.  1  Esp.  «6. 

able  odjr^  *l  VM  contended,  that  a  quarterly  reservation  of  rent  is  not  a  circumstance 
terly ;  fiwn  which  an  agreement  to  dispense  with  a  regular  notice  for  six  months  ia  to 
Unless  be  inferred;  although,  where  the  landlord  accepted  in  such  caae  a  three  months' 
there  be  a  notice  from  his  tenant,  without  expressing  either  his  assent  to,  or  dissent  from?, 
•eeciai  cos  such  notice,  it  was  ruled  at  Nisi  Prius  to  be  presumptive  evidence  of  an  agree* 
that  tbe"ten  meot» lna*  lnree  inonth's  notice  should  he  sufficient, 
ant  shall  be  *•  Ro*, n'  HatfnansoN,  v.  Charrick.  M.  T.  181 L  N.  P.  Peaks,  4. 
entitled  to  The  Court  held,  that  custom  might  vary  the  usual  notice  of  six  mootbs,  ml 
•  year's  a*  that  tan  tenant  shall  be  entitled  to  a  year's  notice. 

T'  6.     Doe,  d.  Pa  set,  v.  Huesix.  H.  T.  1*94.  1  £sp- 94> 

,-.  .  *  This  was  an  action  of  ejectment;  it  was  admitted'  that  a  notice  to  quit  nasi 
J^JJJ}^"  reference  in  all  cases  to  the  letting,  and  that  where  a  party  tikes  a  bonne  by 
regulated    *»e  nsontb,  *  month's  notice  is  sufficient* 

by  the  time  •  A*  sa  agreement  to  take  a  form,  the  arable  fram  Old  Candlemas,  the  parser*  front  QU 
ef  holding  :  tjtoV*day,  tad  tha  meadow  from  Old  liny-day,  paying  rent  half-yearly  at  €Md  Miohaielaaaa 
therefore,  and  Lady-day,  It  a  taking  from  CMd  L«dyv  ami  the  notion  to  quit  delivered  before  Otd-Mteb 
where  a  aotmee-day  ie  sufficient,  Doe,  d.  Doggatt,  v.  Snowdon,  3  Woe.  lfcte.  80,  under  an  agrae- 
beaee  ia  la  meat  by  a  tenant  of  e  limn  to  enter  00  the  tillage  land  at  Candlemas,  end  00  the  poetore,  Ac, 
aea  by  the  at  Lady-day.  and  that  be  shouM  quit  according  to  'be  time  of  entering,  and  the  rent  wat 
mouth,  a  eoyabte  at  Miehaolmas  and  L-»dy*dav,,  bold  that  a  notion  to  quit  delivered  half  a  year  before 
saoaUVses  Lady-day,  botleeathaa  a  half-year  before  Candlemas,  was  good;  ftoa,  d.  Strickland,  v, 
f  fee  will  anenet,  3  Smith,  855r  «.  C.  G  Knot,  1 30.  And  the  Court .  enid  in  this  ease,  that  is  aD  such 
~  eases,  notice  must  remr  to  the  substantive  time  of  entering?  aea  Doe,  d.  Bradford,  ▼.  Wat- 

kinft,  7  East,  551.     And  wbero  house  and  land  are  lei  together,  to  be  entered  open  at  differ- 
eat  times,  and  it  do  not  appear  from  the  terms  of  the  demise  from  what  time  the  whole  if 
to  bo  taken  aa  let  together,  it  ia  a  question  of  fact  for  the  jury  which  is  the  prinejmt  ana 
wbieh  the  accessorial,  sobjeci  of  demise,  in  order  for  the  judge  to  decide  whether  the  notica 
to  quit  the  whole  were  given  in  time;  Doe  r,  Howard,  11  Cast,  498.     tTW*(eW*nt  for  lim 
auhs  a  (ease  for  years,  which  js  void  against  the  remainder- man,  and  too  Utter,  before  be 
electa  to  avoid  it,  roceives  rem  from  the  teaant,  whereby  a  tenancy  from  year  to  year  ie 
ereateHI,  yet  it  ia  with  reforonco  to  the  old  term,  and,  therefore,  a'  hilfyear  a  notice  to  OjuH 
from  ihe  remainder-man,  ending  with  the  old  year,  is  good;  Doe,  d.  (ToHins,  v.  Wetter,  7 
T.  It.  47^8:  8.  P.  Right,  d.  Flower,  r.  Darby,  1  T.  K.  159.     And  onrfer  an  agreement  fbr 
a  demise  for  a  year,  the  rent  lo  bo  paid  weekly,  and  to  have  a  month's  warning,  the  agree* 
ment  may  be  put  an  00H  to  hy  a  month's  notice;  Dbe,  d.  Peacock,  v.  fcartan,  6*  Cap.  4.  Aa# 
if  at  tfm  end  of  the  year,  wh'm  the  tenancy  is  from  year  to  year,  the  landlord 
ano:her  farmer  as  tenant,   in    the  room   of  the  former  tenant,   without    any  04 
in  writing,  such  acceptance  shall  be  a  dispensation  of  any  notice  to  quit;  Taylor  v. 
man,  2  Esp.  506. 

•f  As  where  a  holding  is  general  from  Michaelmas,  the  custom  of  the  country  as  to  wbetbo* 
ft  shall  be  deemed  Old  or  New  Mfetaelroa*,  ia  adaaksabje  evidence;  sea  Fattey,  4.  Cbaate*- 
ley,  v.  Wood,  1  lVp.  1  *e. 
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,    V.     Dok,  d.  Peacock,  v.  Raff  an.  H.  T.  1806.  N.  P.  6  Esp.  4.  So  aweek 

Agreement  for  a  demise  for  a  year,  the  rent  to  be  paid  weekly,  and  to  have  ^y  payment 
a  month's  warning;  if  no  default  was  made  in  payment  of  the  rent,  but  which  prj™"Vacie 
agreement  the  lessor  afterwards  refuses  to  execute,  and  the  tenant  pays  his  evidence  of 
rent  weekly.     He  is  entitled  to  a  months  notice  to  quit,  though  the  agreement  a  weekly 
was  not  executed,  and  although,  if  a  weekly  tenant,  a  week's  notice  was  good,  holding. 
8.     Doe,  d.  Hinde,  ▼.  Vince.   1809.  N.  P.  2  Camph.  256.  S.  P.  Doe,  d. 
Harrop,  v.  Green.  4  Esp.  198.  S.  P.  Howard  v.  Welmsley.  T.  T, 
1806.  N.  P.  6  Esp.  53.  Where  uW 

Ejectment  against  tenant  from  year  to  year,  the  landlord  depended  upon  no-  tenancy  or 
tice  served  at  Lady-day,  1808,  by  which  defendant  was  required  to  quit  on  J|J*J  *| 
Michaelmas-day  then  next.     It  appeared,  however,  that  he  had  entered  at MlCQae] 
Michaelmas,  old  style.     Per  Macdonald,  G.  B.     A  notice  to  quit  at  Michael-  ityiej  a  DO 
mas  generally,  prima  facte ,  means  new  Michaelmas.     But  in  this  case,  the  tice  to  qait 
holding  being  from  Old  Michaelmas,  it  must  be  taken  that  in  all  trttnsaetionrat  MicbW 
relating  to  the  premises,  where  Michaelmas  is  mentioned,  Old  Michaelmas  is  °ja*  &*gor 
intended.  eei" 

9.     Right  v.  Darby.  E.  T.  1786.  K.  B.  1  T.  R.  159. 
In  this  case  it  was  contended  that  the  principle  that  a  notice  to  quit  must  ex- There  '■  no 
pire  at  the  end  of  the  year  of  the  tenancy,  did  not  extend  to  houses  as  well  as  j^'JJJjJJJJ1 
lands,  and  that  in  cases  where  houses  alone  were  concerned  six  month's  no-  to  qait  be 
Cice  at  any  period  of  the  year  would  be  sufficient;  but  the  Court  considered  tween  boa 
that  the  same  inconvenience  might  arise  in  the  one  case  as  in  the  other;  since  ■©•mm! 
the  value  of  the  houses  varies  considerably  at  different  periods  of  the  year; landf 
and  therefore  held  that  the  tenant  of  a  house  was  entitled  to  the  same  privj*-    * 
leges  with  respect  to  the  notice  to  quit  as  the  occupier  of  land; 

VI.    RELATIVE  TO  THE  FORM  OF.  J  T*5  ? 

/  a  \   r»     t>  A  notice  to 

^  „  ( A)  By  Parol.  it  need 

Doe,  d.  Macartney,  v.  Crick.  H.  T.  1805.  N.  P.  5  Esp.  196.  not  be  in 

Lord  Ellenborough,  C.  J.,  held,  that  a  notice  to  quit  need  not  be  in  writing,  writingyf 

(B)  Ln  writkno.J  Ktbeioten 

(C)  General  requisites.^  tion  of  giv 

1.     Dott,  d.  Bedford,  v.  Kniohtlet.  M.  T.  1796.  K.  B.  7  T.  R.  58.       ingnotte* 
The  notice  was  given  at  Michaelmas,  1795,  to  quit  at  a Lady-day,  which  be»uffi 
Will  be  in  1795,"  and  was  accompanied  at  the  time  of  the  delivery  to  the  ten-JJ*°  iVwn 
ant  with  a  declaration,  that  as  he  could  not  agree  to  the  terms  proposed  for  ability  in 
new  lease,  he  must  quit  next  Lady-day;  and  under  those  circumstances  the  the  word 

*  So  whore  a  notice  was  given  on  tho  20th  September  to  quit  at  the  end  of  six  calender  reoderit  de 
ttonfhs,  it  was  held  good  to  determine  a  holding  commencing  on  the  25  of  March.     And  infective* 
a  tenant  comes  in  the  middle  of  a  quarter,  and  aVkerwnrds  pays  for  the  time  to  the  begin-  * 

ning  of  a  succeeding  regular  quarter,  from  which  time  ho  pays  half-yearly,  his  tenancy  com- 
mences from  that  regular  quarter  day  to  which  he  paid  up;  Doc,  d.  Holcombe,  ▼.  Johnson, 
6  Esp.  10.  So,  if  premises  are  taken  for  twelve  months  certain,  and  six  month's  notice- .to 
quit  afterwards,  the  tenancy  may  bo  determined  by  a  six  months'  notice  to  quit  expiring  at 
tiio  end  of  the  first  year;  Thompson  v.  Mabcrley,  2  Campb.  573. 

f  Wheir  the  landlord  intends  to  enforce  his  claim  to  double  value  if  the  tenant  hold*  Over* 
4  Geo.  2.  c.  28.  s.  1;  it  is  necessary  that  the  notice  should  be  in  writing;  but  for  the  pur- 
poses of  an  ejectment  a  parol  notice  is  sufficient,  unless  the  notice  is  required'  to-  be  in  writ' 
mg  by  express  agreement  between  tho  parties;  J^gg  v.  Benison,  Willes,  43;  Temmins  V< 
Row  lis  on,  1  Bl.  533.  It  is,  nevertheless,  the  general  practice  to  give  written  notices,  and 
it  is  a  precaution  which  should  in  all  instances,  where  possible,  bo  observed,  as  it  prevents 
mistakes,  and  renders  the  evidence  certain  and  correct. 

%  Tlio  notice  nosd  not  be  in  writing  iu  tho  absenco  of  an  express  agreement  to  that  effect; 
1  Plow.  553;  Willes,  43?  5  Cross,  176;  2  Campb.  96. 

§  The  notice  must  include  all  (he  premises  he'd  under  the  same  demise;  for  a  landlord? 
cannot  determine  tho  tenancy  as  to  the  part  of  tho  thing  demised,  and  continue  it  aa  to  the 
residue;  but  where  the  demise  was  of  land  and  tithes,  and  tho  notice  was  to  quit  posses- 
sion of  "  all  that  messuage,  tenement,  or  dwelling-house,  farm,  land,  and  premises,  with 
the  appurtenances,  which  you  rent  of  me;"  it  was  ruled  that  the  notice  was  sufficient  to. in* 
dude  the  tithes;  for  the  tiiho9  being  held  along  with  the  farm,  the  notioe  must  have  been, 
understood  by  both  parties  to  apply  to  both;  Doo,  d.  Morgan,  v.  Church,  3  Cantjpb.  71^ 
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notice  was  considered  by  the  Court  to  be  sufficiently  certain.     The  Court  aP 
bo  seemed  to  be  of  opinion  '.hot  the  notice  would  have  been  good,  without  tn« 
accompanying  declaration;  the  words  "which  will  ben  manifestly  referring  to 
the  then  next  Lady-day. 
2.     Doe,  d.  Matthewson  v.  Wriohtman.  E.  T.  1801.  N.  P.  4  Esp.  5. 
Since  on         The  notico  was  to  quit  on  the  25th  of  March,  or  the  6th  of  April  next  en- 
wThb"^    ra*nS'  an<* was  delivered  before  Michaelmas-day;  it  waa  held  to  be  a  good  no- 
made  good  t'ce'  M  ^ing  intended  to  meet  an  holding  commencing  either  at  new  or.  old 
by  intend    Lady-day,  and  not  to  give  an  alternative. 

»«nf  3.     Doe,  d  Cox,  v. T.  T.  1B02.  N.  P.  4  Esp.  185. 

[  785  ]       This  was  a  misdescription  of  the  premises  in  the  notice,  the  house  being  de- 
A**here    gcri bed   therein  as  the   "Waterman's  Arms,"  instead  of  the  "Bricklayer's 
wm  no'de  ^rmB"  no  B,Sn  cnlled  the  "Waterman's  Arms,"  being  in  the  parish. 
•cribed.f         The   Court  held  the  notico  valid,  because  the  error  could  lead  to  no  mistake* 

4.     Doe,  d.  Matthews,  v.  Jackson.  E.  T.  1T79.  K.  B.  Doug.  175. 
But  it  must      This  notice  waa,  "I  desire  yon  to  quit  the  possession  at  Lady-day  next  of 
not  he  in     the  premises,  4rc  in  your  possession,  or  I  shall  insist  upon  double  rent."  The 
the  aliema  Court  held  it  to  contnin  no  alternative,  because  the  landlord  did  not  mean  to 
tnre*  offer  a  new  bargain  thereby,  but  only  added  l:ie  word  as  an  emphatic  al  way 

of  enforcing  the  notice,  or  showing  the  tenant  the  legal  consequence  of  his 
holding  over.  It  waa  contended  for  the  tenant,  that  this  could  not  be  the  con- 
struction of  the  notice,  because  the  stat.  of  4  Geo.  2,  c.  28,  dees  not  grew 
&>uble  "rent,"  but  double  "value"  on  holding  over;  but 

Lord  Mansfield*,  C.  J.,  was  of  opinion,  that  the  notice,  notwithstanding  thi* 
'     variance,  clearly  referred  to  the  statute. 

An  •rror  irf  (&)   ®F  INFORMALITIES  II*. 

5te  nonce  Doe  T.  Sfiller.  M.  T.  1807.  N.  P.  6  Esp.  70. 

»  waived        A  notice  was  addressed  to  the  tenant  by  a  wrong  christian  name,  and  lb* 

by  the  u-n  tenant  did  not  return  the  notice,  or  object  to  it,  and  there  was  no  other  ten**** 

mu keeping 0f  ^  ng*2fe  mentioned  in  the  notice;  it  was  ruled  to  be  sufficient. 


jr. 


VII.  RELATIVE  TO  THE  SERVICE  OF. 
1.     Jones,  d.  Griffiths  v.  Marsh.  M.  T.  1796.  4  T.  R.  464. 
If  U*  no         r*^ie  C°urt  SQid>  it  is  in  all  Cases  adviseoble,  if  possible,  to  deliver  notice  to* 
lie*  cannot  the  tenant  personally;  but  if  personul  service  cannot  be  effected,  the  aoticer' 
be  person*!  should  be  left  at  his  usual  place  of  residence,  whether  the  owner  be  resides* 
lyi»«r\red  on  apoo  f he  demised  premises  or  elsewhere.     It  is  howetcr  doubtful,  from  the 
it  murt  be  ia(,gn,ent  of  Buller,  J.,  whether  the  delivery  oi  a  notice  to  quit  at  the.  oweV- 
JeA  at  bin    l'n&  ^0^36  of  the  tenant  will  be  a  sufficient  service,  provided  N*e  person  to 
■sua!  place  whom  it  is  delivered  should  swear  upon  tho  trial,  that  no  intimation  thereof  h*4 
of  abode  t    ever  been  given  to  the  tenant  in  possession. 

T  786  ].  2.     Doe,  d.  Drjtoss,  v.  Lucas.  T.  T.  1814.  N.  P.  5  Esp.  T5X 

TllVo  V      T°e  no,'ce  !o  ^Uli  was  gi^en  by  leaving  it  at  the  house  which  had  been  the 
Ibe'aervanL  res*dence  °f  B.  L.  in  bis  lifetime,  hut  there  was  no  evidence  of  its  ever  having 
'  come  to  the  widow's  hands.    This  evidence  was  objected  to.    It  was  contend* 
ed  that  this  was  not  a  legal  notice  to  quit.     That  service  at  the  house  where 

•  Hence,  whoa  a  farm  was  leased  for  twemy -one  years,  at  a  rent  of  1801.  per  annum, 
consisting,  as  described  in  the  lease,  of  the  Town  Boston,  and  its  several  pircels  described 
by  the  name,  al  the  rent  of  Sol.;  oilwr  closes  named  sit  the  rents  of  &I.  and  II.;  the  Shipper 
Boston,  end  its  soveral  parcels,  described  by  lire  nurae,  nt  861.,  with  a  power  reserved  t» 
either  parly  to  determine  the  leaso  at  the  end  of  fourteen  years,  oa  giving  two  rears*  pre- 
vious notico;  held,  that  a  notice  by  the  landlord  to  his^  tenant  to  quit  Town  Boston,  sec 
agreeably  to  the  terms  of  the  contract  between  them  in  the  expirmion  of  the  founeeo  year* 
of  the  term,  and  given  in  doe  time,  was  sufficient;  Doe  v.  Archer,  14  East,  245. 

1  And  where  n  house,  lands,  and  tithes,  are  held  under  a  parol  demise  at  a  joint  rent,  a 
notice  to  quit  the  house,  lands,  and  premises,  with  the  appurtenances  and  the  trthesr  \9  **£.. 
cient  to  put  an  end  to  the  tenancy:  scmhli:;  that  although  tithes  are  let  by  purol,  the  tenaas 
is  entitled  to  a  notice  to  jfuit;  Doe,  d.  Morg-m,  v.  Church,  3  Cnmpb.  71. 

t  But,  if  notice  to<wit  at  Midsummer  he  given  to  a  tenant  holding  from  Michaelmas,  |ba 
may  insist  on  the  insufficiency  of  the  notice  al  the  trial,  though  he  did  nor  make  any     '  " 
tion  al  the  time  when  it  was  served;  Clakapple,  d,  Greet*,  v,  Cep«n*r  4  T,  R.  36  U 
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tfo  tenant  lived  was  in  no  case  sufficient.  There  should  be  a  delivery  to  the 
tenant,  his  wife,  or  to  a  servant;  and,  in  the  latter  case,  evidence  at  least  that 
it  came  into  the  tenant's  hands,  analogous  to  the  regular  service  of  a  declara- 
tion in  ejectment.  Lord  Ellenborough,  having  referred-  to  the  case  of  Grif- 
fith v.  Marsh,  ante,  p.  785,  said,  that  that  case  was  different  from  this;  in  that 
case  the  notice  was  delivered  at  the  tenant's  dwelling  house,  and  explained  to 
the  servant.  The  objnction  whs  then  taken,  that  the  servant  was  not  called, 
who  might  have  accounted  for  the  notice,  and  stated  whether  it  had  been  deli- 
vered or  not;  and  that,  not  being  called,  it  was  strong  presumptive  evidence 
that  her  master  had  received  the  notice,  and  -should  be  left  to  the  jury;  but 
here  there  was  no  each  evidence  offered. 


VIII.     RELATIVE  TO  THE  WAIVER  OF. 
I.     Dob,  d.  Chent.  v.  Battkn.  H.  T.  1775.  K.  B.  Cowp.  243. 
The  landlord  brought  an  ejectment  immediately  upon  the  expiration  of  the  Mere  aceep 
notice,  and,  after  the  appearance  of  the  tenant  in  the  action,  received  from  him  tan?e.°~ 

•  .  ••  .«  ii  i        .i.  •■«_»  rent  is  no* 

%  quarters  rent  accruing  subsequently  to  the  day  when  the  notice  expired,  but  0f  iuolf  a 
nevertheless  continued  his  action.     The  Court  were  of  opinion,  (upon  a  mo- waiver  of 
lion  for  a  new  trial,  after  a  verdict  for  the  defendant,)  that  from  the  continu-  notice,  bat 
aace  of  the  suit  by  the  landlord,  after  the  acceptance  of  the  rent,  a  fair  infer-  ma*tef  °* 
once  might  be  drawn  that  he  did  not  mean  to  waive  his  notice;  and  as  that  J^'i^ft  to 
;point  had  net  been  left  for  (he  consideration  of  the  jury,  who  had  been  direct- the  jury. 
ed  at  the  trial  to  find  for  the  de-fondant  upon  the  simple  fact  of  the  quarter's 
Tent  having  beea  paid  and  received,  the  motion  for  the  new  trial  was  granted, 
2.     Dor,  d.  Ash,  v.  Calvert.  H.  T.  18 10.  2  Campb.  387, 

A  notice  to  quit  had  been  duly  given.     The  question  was,  whether  the  no-  As,  whore 
lice  to  quit  had  not  been  waived  by  a  subsequent  receipt  of  rent.     It  appear- rcnl  was  at 
*d  that  the  rent  for  the  premises  had  for  several  years  been  received  by  G.  &  ways  paid 
Co.,  bankers,  on  account  of  the  landlord,  and  that  a  clerk  of  (heirs,  at  Mi-er>*  wj,0 
chaelmas,  1809,  received  a  quarter's  rent  due  from  the  quarter  which  then  ex- received 
ynred,  but  that  he  was  then  ignorant  of  the  notice  to  quit  having  been  given,  or  the  vane  ta 
the  ejectment  having  been  brought,  and  that  he  received  the  rent  without  any lhe  ordin* 
special  authority,  imagining  that  matters  remained  between  the  parties  on  their  U Sanest 
former  footing.     There  was  no  evidence  of  (he  rent  having  come  to  the  hands  jt  wa*  hold 
of  the  lessor  ot  the  plaintiff.     Lord  Ellenborough,     The  receipt  of  the  rent  en  no  wajv 
might  amount  to  a  waiver  of  the  notice  to  quit.     Bat  as  the  rent. in  this  case  •'• 
has  been  received  by  the  agent  without  any  special  authority,  the  notice  re-   I   787' J 
mains  in  full  force. 

9.     Good  right,  d.  Charter,  v.  Cord  went.  H.  T.   1795.  K.  B.  6  &,  T.  B« 

219. 

In  ejectment,  it  appeared  that  the  plaintiff  gave  the  defendant,  who  was  his  J°f  il  wafl 
tenant  from  year  to  year,  regular  notice  to  quit  at  Old  Michaelmas,  1792,  but  weJj™ 
that  afterwards  the  defendant  paid  him  half  a  year's  rent,  due  5th  April,  1793,^4  rent 
which  it  was  contended  on  behalf  of  defendant  was  a  wairerof  the  notice  to  was  accept 
quit.     The  judge  left  it  to  the  jury  to  say  whether  the  money  were  received  ed  »fter  »>• 
as  a  rent,  in   which  case  I  hey  should   consider  it  as  an  acknowledgment  of"?1'™  ex, 
the  tenancy  after  the  expiration  of  the  notice  to  quit,  and   should  find  a  ver- {JJ™ejeJJ 
diet  for  the  defendant;  or  as  satisfaction  for  damages  paid  hy   the  defen- mem  was 
dant  as  trespasser,   in  which  case  they   should   find  a  verdict  for  the  plaintiff;  nut  tried 
and  he  added,  that  the  circumstance  of  the  ejectment  having  been  brought  in  fur  lhr*?e 
1793,  and  not  tried  till  1795,  was  an  additional  reason  to  induce  them  to  be-  vear?* 
Have  that  the  lessor  of  the  plaintiff  had  waived  his  notice  to  quit;  the  jury 
found  a  verdict  for  the  defendant,  and  the  Court  afterwards,  on  motion,  refused 
to  set  it  aside. 

4.     Doe,  d.  Brierly,  v.  Palmer.  T.  T.  1812.  K.  B.  16  East,  53.  s©  a    b 

In  ejectment  against  a  lessee  of  tithes  for  holding  over  after  the  expiration  que^'no*6 
of  a  notice  to  quit,  the  Court  held  thai  some  evidence  must  be  given  to  show  llce  may  A 
that  he  did  not  mean  to  quit  the  possession,  as  by  hisdeclaraion  to  that  effect,  mount  to  a 
•or  even  his  silence  upon  guest  ions  about  it;  and  that  a  second  notice  to  the  waiver  of 
defendant  to  quit  at  Michaelmas,   1811,  was  a  waiver  as  to  a.  former  notice 


&4t  NOTICE  TO  QUIT.— Effect  of. 

the  fint*    given  to  the  original  lessee,  from  whom  he  claimed  by  assignment,  «to  quit  flt 

Michaelmas,  1810. 
Ami  a  tot     5      Whitbacre,  d.  Boult,  v.  Svmonds.  T.  T.  1808.  K.  B.  10  East,  IS. 
tUatihTum     ^  landlord,  after*JLLe*!elivery  of  a  notice  to  quit,  promised  the  tenant  that  he 
ant  may  oo  should  not  be  turned  out  until  the  place  was  sold,  and  after  the  sale  of  the  pre- 
copy  until  mises,  brought  an  ejectment  upon  a  demise  anterior  to  the  time  of  sale.     It 
[  788  ]  was  contended,  that  the  permission  to  occupy  was  a  waiver  of  the  antecedent 
tfre  promt    notice,  so  far  as  to  prevent  the  tenant  being  considered  as  a  trespasser  by  re- 
iokMsa     lat'on  Dac^  to  tne  !'me  wncn  the  notice  expired,  and  that  the  demise  ought  to 
.waiver.       have  been  laid  posterior  to  the  day  when  the  contract  for  the  sale  was  made. 
But  the  Court  held,  that  the  permission  amounted  only  to  a  declaration  on  the 
part  of  the  landlord,  that  until  the  sale  of  the  place  he  should  suspend  the  ex- 
.ercuse  of  his  right  under  the  notice,  indulging  the  tenant,  by  permitting  him 
to  remain  on  the  premises;  and  thU  was  contended  to  vacate  the  notice,  and 
to  be  a  departure  from  the  rights  which  the  landlord  bad  acquired  under  it. 
6,    Doe,  d.  Cheney,  v.  Batten.  H.  T.  1775.  K.  B.  Cowp.  245. 
But  tb«  ae       It  was  resolved,  that  the  acceptance  by  the  landlord  of  the  double  valoe  of 
cepuace  of  the  premises,  given  by  4  Geo.  2,  c.  28,  when  the  tenant  wilfully  holds  over 
mo    ft  r      1^er  *ne  exP*rat'on  °f  a  written  notice  to  quit,  or  the  bringing  of  an  action  of 
tico,  ia  no   ^?°*  ^pr  tne  same>  W»N  not  he  a  waiver  of  the  notice;  for  the  doable  valoe  is 
waiver;      given  as  a  penalty  for  the  trespass,  and  not  as  a  payment  between  landlord 
••rnbje :  aland  tenant.     But  if,  after  the  expiration  of  a  notice  to  quit  by  the  tenant,  the 
ioubleVeat  ,aod,or.d  accePl  the  double  rent,  to  which  he  id  entitled  by  the  stat.  1 1  Geo.  2, 
c.  19,  it  seems  that  he  cannot  afterwards  proceed  upon  the  notice  to  quit,  for 
this  latter  statute  recognizes  the  party  by  the  name  of  tenant,  which  the  first 
statute  does  not,  and  gives  a  right  of  distress  for  double  rent,  which  is  a  reme- 
6o  d'etrrn  ^  aPPucaD,e  °nly  to  the  relation  of  landlord  and  tenant. 

Jog  for  rent  "*•     Zouch,  D.  Ward,  v.  Wilunqsoale.  H.  T.  1790.   C.  P.    I  H.  Bl.  31!. 
.ia  a  wai  ?Fhe  Court  held,  that  taking  a  distress  for  rent  accrued  after  the  expiration 

var.t         .of  a  notice  to  quit,  is  a  waiver  of  the  notice. 


VleJoLd  IX     RELATIVE  TO  THE  EFFECT  OF. 

in  the  no  K    .DoE>  D:  Matthewsox,  v.  Wrightman.  E.  T.  18CM.  N.  P.  4  Esp.  5. 

tice  ia  evi  Action  of  ejectment  to  recover  possession  of  certain  premises  In  St.  Giles V. 
deooe  that  It  was  contended,  that  the  plaintiff'  was  bound  to  show  the  defendants  feapa- 
tho  tenancy  cv  commenced  on  the  day  mentioned  in  the  notice. 

T  ?B9  1  j  ■l4>W'  ^envon'  li  is  Dot  ^cumhent  on  the  plaintiff  to  give  any  tradr  erf- 
that  time,  d©nce;  it  suffices  to  prove  his  having  given  six  month's  notice  to  quit,  and 
in  the  ab  »at  the  ejectment  has  been  brought  after  that  time  was  expired.  If  be  has 
seen  e  of  mistaken  the  commencement  of  the  defendant's  tenancy,  so  that  his  notice  to 
the  proof  to  quit  is  for  that  reason  wrong,  the  onus  of  proving  the  true  time  of  the  cove- 
jhe  contra  nant  of  the  term  lies  on  the  defendant. 

•  But  where  a  landlord  gavo  a  notice  to  quit  different  parts  of  n  farm  at  different  times, 

which  the  tenant  neglected  to  do  in  part,  in  consequence  of  which  the  landlord  commenced 

an  ejectment;  and  before  the  last  period  mentioned  in  the  notice  waa  expired,  the  landlord, 

.rearing  that  the  witness  by  whom  lie  was  to  prove  the  notice,  would  die,  gave  another  notice 

ao  quit  at  the  respective  times  in  the   following  year,  but  continued  to  proceed   with  hie 

-ejectment;  hold    the  second  notice  was  no  waiver  of  the  first;  Doe,  d.  Williams,   v.  Hum- 

phreys,  J  Last,  235.  u.     In  ejectment  by  an  executor,  it  is  sufficient  prima  facie  evidence 

-that  be  testator  had  a  chattel  interest  in  the  premises,  to  put  in  the  defendant's   answer  to 

!L  .k  '"  JPlllJ«.,utm«  tbat  bo  believed  the  testator  was  possessed  of  tho  leasehold  premise* 
.in  the  bill  mentioned;   Doe,  d.  Djgl)V|  v<  BtM||  3  c        b-  j  lG      A  took  »^XoI|  of 

nnH ™  I'0"  a*}*1  °f  JAugUsl'  llnd  nt  Michaelma.  following  paid  the  half  quarter's  rent, 
rnoHc«  rnl  »eira.rd8.t0  pay  ^^rterly  on  the  usual  feast  days;  held,  that  in  such  cm* 
a  notice  to  quit  at  Michaelmas  was  sufficient;  3  C.  It  P.  275. 

validite\he8no^.thV  I>Hngi|,,gJ'!n  !!Clion  forpse  and  occupation  will  not  be  sufficient  to  i*v 

no t  ice  n  hou° li  k5    M  -hC  ,andlord1m«y  only  »oover  to  the  time  of  the  eapinttioo  of  the 

^^  ,Por  Buller,  in  Birch  v.   W?igK,l   T.  R. 


current 


ll»76thyof  j.„l?r/ an     1"  '"  eJeo1,m<"".  \WH  «•'•  4epi-  on  <ho  fint  notice,   w„  « 
ill*  lOtl,  pf  /^mry  folio.v.nj  „,tY^  upon  tlio  tenant,  Who  *t  the  time  wxi*  MgU-^ 


NUISANCE.  *** 

*.     Do*,  d.  Eat**  v.  Lamely.  E.  T.  1797.  N.  P.  2  Esp.  6S5.  And  if •*• 

In  ejectment,  the  plaintiff  proved  the  holding  by  the  defendant,   and  notice  £"■£  ^ 

to  quit  at  Lady-day.     Defendant  denied  that  the  term  commenced  at  Lady-  leMor  re 

day,  after  having  given  the  plaintiff  that  information  spotting 

Lord  Kenyon,  C.  J.,  said:  the  defendant  had  concluded  himself  by  the  in-  the  com 

formation  he  had  given,  and  that  he  coufd  not  set  up  a  holding  from  a  different  y^fJJJ 

day,  and  that  it  made  no  difference  whether  it  proceeded  from  mistake  or  de-  ^  he  w 

sign.  bound  by 

■ notice  gnr 

X.  RELATIVE  TO  THE  ADMISSIBILITY  OF  IN  EVIDENCE*  ^.tCOB 

"  with  such 

WOtCte  Of  Crfal-     See  post,  lit.  Trial.  miniate 

Tffotoeltgt  mwu 

JitttJttin  $3CtUnt<     See  ante,  tit.  Contract,  vol.  vi.  p.  197. 
fiUttCttpgtfte  69(IL     See  post,  tit.  Will.  [  79Q 

QVLlSHXltt.     See  tit.  ante,  Barratry;  Comme-ce;  Indictment;  Tithes. 
I.  RELATIVE  TO  THE  DEFINITION  OF,  p.  791. 
II. WHAT  DOES,    OR  DOES  NOT,    AMOUNT 

TO. 

(A)  In  general. 

i+)  Private,  p.  791.     (6)  Public,  p.  792. 

(B)    Is  PARTICULAR. 

(a)  As  to  bridges.  Sse  tit.  Bridges.  (6)  As  to  highways.  See  lit.  High- 
way, (c)  As  to  lights.  See  tit.  Lights,  (d)  As  to  rivers.  See  tit.  River. 
(e)  As  to  ways.  See  tit.  Way.  (/)  Being  a  common  scold,  p.  792.  (g)  By 
spreading  infections.  See  tit.  Indictment;  Misdemeanor,  (k)  3y  using 
fireworks.  See  tit.  Fireworks,  (*)  By  keeping  ferocious  animals.  See  tit. 
Animals,     (j)  By  keeping  disorderly  houses. 

1st.  Bawdy  houses.  See  tit.  Bawdy  House.  2nd.  Cock-pits,  p.  793. 
3rd.  Gaminghouses.  See  tit.  Gaming.  4th.  Play  houses.  See  tit.  LU 
eence;  Theatre. 

(k)  Lewdness. 

1st.  By  bathing.  See  tit.  Bathing.  2nd.  By  indecent  exposure,  p.  793. 
3rd.  By  exhibiting  monsters      See  tit.  Monster. 

ft)  Lotteries.  See  tit.  Lottery,  (m)  Trade,  offences  connected  with,  p.  793. 
.  RELATIVE  TO  THE  QUESTION   OF,   HOW  DETERMIN- 
ED, p.  794. 

IV. —  ABATEMENT  OF,  p.  795. 

V. - EFFECT  OF    AN    ACQUIESCENCE 

IN,  p.  796. 
VI.  RELATIVE  TO  THE  REMEDIES. 

to  tho  noticoto  quit;  but  ho  said  he  should  go  out  as  soon  as  he  could  suit  himself.  Tifui 
was  held  to  be  prima  fucie  evidence,  that  lite  tenancy  convnenced  at  Michaelmas  and  was 
determined  before  the  day  of  the  demise;  Doe,  d.  Baker,  v.  Wombwell,  8  Campb.  -559. 
So,  if  a  notice  to  quit  is  served  personally  on  the  tenant  in  possession,  and  he  makes  go 
objection  to  it,  this  is  prim*  facie  evidence,  to  bo  left,  to  tha  jury,  that  the  tennncy  com- 
menced at  tho  season  of  tho  year  when  the  notice  to  quit  oxpires,  Thomas  t.  Thomas,  2  * 
Campb.  647;  but  a  notice,  desiring  the  defendant  to  "  q.U  the  premises  which  you  hold 
under  me,  your  term  therein  having  long  since  expired,"  does  not  recognize  a  subsisting 
tenancy,  from  year  to  year,  subsequent  to  the  term,  but  id  a  mere  demand  of  possession! 
*i)oe,  d.  Godsall,  ▼.  Inglis,  3  Taunt.  54. 

*  The  notice  itself  is,  of  coarse  admissible  evidence.  Where  the  tenancy  expires  by 
reason  of  a  notice  to  qait,  the  lessor  mast  prove  the  tenancy  of  the  defendants,  the  rest  of 
the,  nalice  and  its  contents  (and  if  given  by  an  agent,  tho  agent's  authority),  and  that  the 
notice  and  the  year  of  the  tenancy  expire  at  the  same  time.  Where  also  the  notiee  is  for 
a  shorter  period  than  half  a  year,  or  expires  at  any  other  period  thnn  the  end  of  the  year 
■of  the  tenancy*  it  will  be  neoessary  to  show  the  cast om. of  the  country  where  the  lands 
tie*  or  on  express  agreement  by  which  soch  notice  is  authorised. 

t  It  is  no.  objection  to  an  action  that  it  be  new  in  its  application,  if  it  be  not  new  in  its 
principle;  Pasley  v.  Freeman,  8  T.  R.  68;  amis,  tit  Deceit,  vo|.  vii.  p.  681;  Chamber 
JUiM.  JWm*l**.J}L  cV  8.  415. 
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NUISANCE.— j&  to  Trade.  55* 

Le  Blanc,  in  passing  sentence,  observed,  that  although  the  Court  had  not  j«ry  need 
upon  its  records  any  prosecution  for  this. specific  offence,  yet  there  could  be  "^  JjP^ 
no  doubt  in  point  of  law,  that  if  a  person  unlawfully,  injuriously,  and  with  full  ^dacier*  if 
knowledge  of  the  fact,  exposes  in  a  public  highway  a  person  infected  with  a  the  thing 


the  subjects. 

(B)  In  particular. 
(/)  Being  a  common  scold.     See  Fffrratry.  Being  a 

Rex  v.  Cooper.  H.  T.  1745.  K.  B.  2  Stra.  1246.  common 

Per  Cur.     A  person  may  be  indicted  for  being  a  common  scold.  scold  i*  in 

(*)  By  keeping  disorderly  houses.    2  a.   Cock  pits. ,|  'r^lfftt  1 

(c)  Lewdness.     2  a.  2fy  indecent  exposure.  J  L     ^     J 

(m)   Trade,  offences  connected  unth*  _.        . ... 

1.     Rex  v.  Llowd.  T.  T.  1803.  N.  P.  4  Esp.  200.  ?  merely 

Upon  an  indictment  against  a  tinman  for  the  noise  made  by  him  in  carrying^  ann0y 
en  his  trade,  it  appeared  in  evidence  that  the  noise  only  affected  ^ie  inhabit-  anee  to  a 
ants  of  three  numbers  of  chambers  in  Clifford's  Inn,  and  that  by  shutting  the  few  inhabit 
windows  the  noise  was  in  a  great  measure  prevented.  indiciaM** 

It  was  ruled  by  Lord  Ellenhorough,  C.  J.,  that  the  indictment  could  not  be  nf  t  n||.|g 
•Hstaiaed,  as  the  annoyance  was,  if  any  thing,  a  private  nuisance.  once.§ 

Rex  v.  Pappixeau.  H.  T."  1725.  K.  B.  1  Stra.  686.  |  794  ] 

Indictment  for  a  nuisance  by  steeping  stinking  skins  in  water,  laying  it  to  Unlets  the 
be  committed  near  the  highway,  and  also  near  several  dwelling  houses.  airthorea 

The  Court  said,  that  if  a  man  erects  a  nuisance  near  the  highway,  by  which  J^Jj  *** 
the  air  thereabouts  is  corrupted,  it  must,  in  its  nature,  be  a  nuisance  to  those 
wbo  are  in  the  highway;  and  that  therefore  the  indictment  was  well  enough.    go  u  to 

3,     Rex  v.  White.  E   T.  1757.  K.  B.  1  Burr.  333.  render  th» 

Indictment  for  a  nuisance  in  erecting  buildings,  and  making   fires  which  enjoyment 
eent  forth  noisome,  offensive,  and  stinking  smokes,  and  making  great  quanti- of  ljf«  *od 
ties  of  noisome,  offensive,  and  stinking  liquor*,  ©ear  to  the  king's  common  JJJJ^J,*]1* 

*  A  common  Mold,  communis  vixatrix,  (for  oar  law  confine*  it  to  the  feminine  gender)  blc.. 
is  a  public  nuisance  to  her  neighbourhood,  and  may  be  indicted  for  the  offence;  and,  upon 
conviction*  punished  by  being   placed  in  a   certain   engine  of  correction  called   trebveket 
or  cocking  -stool,  1  Hawk.  P.  C.  e.  75.  e.  14;     4  Dla.  Com.  168;  and  ahe  may  be  convic- 
ted without  setting  forth  the  particulars  in  the  indictment. 

t  It  seems  that  the  keeping  of  a  cock- pit  is  not  only  an  indictable  oiTenee  at  common 
law,  but  that  a  cockpit  is  .considered  as  a  gaming  house,  within  the  stat.  83  Hen.  8.  c.  •♦ 
s.  It.,  which  imposes  a  penalty  of  405.  p«*r  day  upon  such  houses;  and  therefore,  on  a 
conviction  at  common  law,  the  Court  wiW  measure  the  fine  by  inflicting  40t.  for  each  day* 
according  to  tho  number  of  days  such  cock- pit  was  kept  open;  mo  Res  v.  llewell,  3  Kebt. 
610;  2  Hawk.  P.  C.  c,  92.  s.  29. 

1  By  the  ft  Geo.  4.  c.  83.  ezpoeiag  a  man's  person,  with  intent  to  'two It  a  female,  is  an. 
offence  for  which-  the  offender  may  be  treated  as  a  rogue  and  vagabond;  and  so  is  the  wil* 
fully  exposing  an  obscene  print,  or  indecent  exhibition.  By  the  third  section,  every  com- 
mon prostitute  wandering  in  public,  and  behaving  in  a  riotous  and  indecent  raaoaer,  majr 
bo  treated  as  a  riotous  and  dis  >rderly  person-. 

§  Bat  in  general,  offensive  trades  and  manufactures  are  public  nuisances.  A  brewhonse, 
erected  ia  such  an  inconvenient  place  that  the  business  cannot  be  carriod  on  without  greatly 
ineomnsedmg  the  neighbourhood,  may  be  indicted  as  a  common  nuisance;  nad  so  ia  the  life* 
case  may  a  glass-boose,  or  swine-yard.  With  respect  to  a  candle-manufactory,  it  has  been 
holden.that  it  is  no  common  nuisance  to  make  candles  in  town,  because  the  needfulness 
cf  them  shall  dispense  with  the  noisomeiiess  of  the  smell;  but  the  reasonableness  of  this 
opinion  seems  justly  to-  be  questionable,  because  whatever  necessity  there-  may  bo  that 
candles  bo  made,  it  cannot  be  pretended  that  it  is  necessary  to  make  them  in  a  town:  see 
1  Hawk.  P.  C.  c.  7ft.  s.  10;  2  Roll.  Abr.  189;  Cro.  Car.  510;  Vent  136;  Palm.  ft86; 
Vent.  26;  Keb.  500;  2  Salk.  458.  pi.  8,  460.  pi.  7;  2  Ld.  Rnym  1163.  It  sees**  that, 
erecting  gunpowder  mills,  or  keeping  gunpowder  magazine  near  a  town,  is  a  nairfsnee  by 
the  common  law,  for  which  an  indictment  or  information'  will  lie;  and  tho  making,  keep- 
ing or  carrying  of  two  large  a  quantity  cf  gunpowder  at  one  time,  or  in  one  place  or  vehicle, 
is  prohibited  by  the  statute  12  Geo.  3.  c.  61.  coder  heavy  peaalties  and  forfeitures ;,  Wjt» 
liases j.  East  India  Company,  8  East,  192; 


T  >  M7ISANCE.  — . ftoiwoal  rf. 

^  ^  '  I  ^y.  *10  dwelling  houses  of  several  of  the  inhabitants,  where- 
*  t\  °*  „^g»«t:d  with  noisome  and  offensive  stinks  and  smeui. 
y  »"t*e*  K  e'iJcDce,  it  appeared  that  the  smell  was  not  only  in~ 
>eD  -1,0*- W  ***  a'30  noxious  and  hurtful,  and  made  persons  sick,  and 
be*  tt*v  '  an*'  "  WM  l,eI'1  ,nat  'A  wa*  not  n*c*e«*rJ  'a**  ,0* 
li-  *Ort  tlole8cme'  but  thal  "'  WM  ,nou6n  if  ir  rendered  Ibe  en> 
i  Vile  »  m  property  uncomfortable;  and  further,  thai  the  existence  of 
*ce  aep^*»ded  upon  the  number  of  the  houses  and  concourse  of  peo- 
wns  io*"^r  to  be  judged  by  the  jury. 

4.     Rex  v.  Davev.  Lent  Assises.  1805.  N.  F.  5  Esp.  217. 
nuisance  charged  in  the  indictment  was,  that  the   defendant   erected 
ised  and  procured  to  be  erected,   certain  furnacea  and  ovens  for  the 
;  of  cuke,  whereby  wrent  quantities  of  smoke  was  thrown  out,  and  va- 

aiued  of  commune  notumtnJum  of  the  inhabitants.  Heath,  J.,  in  aum- 
p,  observed  to  ihe  jury,  that  to  constitute  a  nuisance,  it  roust  appear  sat- 
rily  lo  them   that  the  grievance  were  either  destructive  to  the  general 

ot  tho  inhabitants,  oi  rendered  their  dwellings  uncomfortable  or  tmlen- 


IELATIVE  TO  THE  QUESTION  OF  HOW  DETERMINES* 

Brown  v.  Holt.  T.  T.  1812.  K.  B.  4  Taunt.  687. 
Court  would  not  deHde  the  question  whether  the  Golden-lane  Brewery 
'  'lin  6  Geo.  1 ,  c.  18,  apon  a  motion  lo  set  aside  >  judgment. 


IV.  RELATIVE  TO  ABATEMENT  OF.» 

1.  Rex  v.   Robe  yell.  H.  T.   1697.  K.  B.  2  Salk.  459. 
Cur.     It   H.  build-  a  house  so  near   mine  that  it  steps  my  lights,  or 
the  waler  upon  my  house,  or  is  in  any  other  way  a  nuisance  to  me,  I 
nler  on  the  owner's)  -oil  and  pull  it  down.  ' 

2.  Rex  v.  Wh/itos.  E.  T.   1700.  K:  B.  19  Mod.  510. 
Cur.   If  one  sees  h>9  neighbor  erecting  a  thing  which  will  be  a  nuisance, 
mot  abate  it  till  it  becomes  an  actual  nuisanee.     So  the  maxim  of  prs» 
tela  quam  mtdala-  holds  not  in  this  case. 

S.  Wins  t.  Twmw^M.  T.  1804.  K.  El  2  Smith,  9. 
rai  resolved,  that  if  a  man  in  his  own  aoil  erect  a  thing  which  is  a  nui- 
lo  another,  as  by  stepping  a  rivulet,  and  so  diminishing  the  water  used 
i  for  his  cattle,  the  party  injured  may  enter  on  Ihe  soil  of  the  other  and 
ihe  nuisance,  and  justify  the  trespass;  and  this  right  of  abatement  is  not- 
ed merely  to  nuisance  to  a  house,  to  a  mill,  or  to  land. 

nay  tn:nr  on  I  lie  noil  or  the  former,  ami  abite  tho   nuisance- 1 

4.  Rex  v.  Pappineau.  H.  T.   1725.  1  Stra.  186. 
i  Court  were  clearly  of  opinion,  that  judgement  of  abate  meat  is  unnecas- 
rben  the  nuisance  is  temporary. 
It*  nuiiance  in  temporary} 

nniinneo  may  ha  removed,  by  iba  parly  grieved  Catering  and  abating  tbe  nabmae* 
ler  inch  an  set  ef  self -rtdreae,  ha  cannot  anelain  >a  action,  or  recover  damages, 
emu  9  Co.  686;  and  the  name  rola  applies  to  publio  neinneee.  Jnmea  v.  Haywood, 
hi,  J2J,  2J1J  >ee  Pc:..addock'(  cue,  5  Co.  100.  So  a  judge,  on  hi*  owo  view. 
dec  it  to  be  abated,  1  "  iod.  76;  or,  a  writ  aiey  be  obtained  to  Iba  sheriff,  directing 
abate  it;  Anon.  Comb.  TO. 

has  been  laid  thai,  in  iasiilying  the  removal  of  a  nuisance,  it  need  not  be  shown 
I  party  did  aa  little  miaJiief  ei  poaiible;  Lodie  v.  Arnold,  H.  T.  1696.  K.  B.  Selk. 

inn  conviction  for  >  noiiiance,  Ihe  jode ment  ia  to  bo  adapted  to  the  aatar*  of  the  of- 
lleged;  hence,  if  a  coninaanca  beaMaged.  proslrarion  than  Id  be  awarded;  Rex  v. 
tic**  of  the  WeM  Riding  of  Yorkahir*.  7  T.  R,  «T:  9.  P.  Bex  v.  Staid,  8  T.  R: 
Ipon  a  conviction  for  a  nuisance,  of  which  a  continuinee  waa  alleged,  ."  ' 
Irntioli  will  not  be  giv  -n  by  tho  Court  or  King'*  Bench,  if  th*y  are  aatiei 
lanca  bee  been  alraaiij  cfTeelnallj  lb  ■ltd;  Res  T.lacledoB,  IS  Kn»t,  164. 


*.  » 


I  6.  Rkx  v.  Kingston.  M.  T.  1806.  K.  B.  8  feast,  41.  Wh«  in 

It    wis  resolved,  thut  whc  re  an  act  empowers  commissioners  to  abate  nui-  JJ*  TOimnTs 
"  fences  after  notice,  and  gives  an  appeal,  an  appeal  lies  against  such  notice,      aioneis  to 
*ba'.e  nuisances  after  notice,  aod  gives  an  appeal,  an  appeal  lies  against  such  notice. 

V.  RELATITE  TO  THE  EFFECT  OF  ANr  ACQUIESCENCE  flf .-  i  7a6  r 
Weld  v.  Hornby.  H.  T.  1806.  K.  B,  7  East,  195.  L  J 

Per  Cur.     The  enhancing,  straightening,  or  enlarging  of  an  ancient  weir,?,eeIn, 
as  well  as  the  new  erection  of  one,  for  the  purpose  of  stopping  fish  in  their  length  of 
passage  up  a  river,  is  treated  as  a  public  nuisance  by  Magna  Chart*,  C.  23yiim«  can  le 
and  12  Edw,  4-  c.  ?.,  and  the  right  to  convert  a  brushwood  into  a  stone  weir  legalize  a  mr 
not  evidenced  by  showing  that  forty  years  ago  that  two-thirds  of  ii  had  been  a&nc9#4r 
to  converted  without    interruption;  and  the  action  for  the  injury  had  been 
brought  within  twenty  years  after  the  remaining  part  was  so  converted, 

VI.  RELATIVE  TO  THE  REMEDIES.  w?ll*noUU 

(A)  With  reference  to  when  civil  or  crininal  proceedings  mat  BEforanu;s 

adopted."]"  ance  from 

1.  Ivesok  v.  Moore.  T.  T.    1698.  K.  B.  1  Ld.  Raym.  486;  S.  C.    1  Salk.  which  no  in 

t$\  ttolt,  10;  Carth,45l;  12  Mod.  262;   1   Com.  581.  seethe  Plead- ^mdual . 
ingss  3  Ld.  Raym.  291.  S.  P.  Thomas  v.  Sorrel.  Vaughan,  335.  341.  edVoartS 
S.  P.  Paine  v\  Partrick.  T.  T.  1690.  K.  B.  Carth.  193.  ular  dattf 

Ptr  Cur.     To  sustain  an  action  for  an   injury  occasioned  by  a  public  nui-  age  ; 
•ance,  some  individual  and  special  damage  must  have  accrued  to  the  plaintiff*.  A*  the 

2.  Hubert  v.  Groves.   E.  T.  1794.  N.  P.  1  Esp.  248.    Cited  in  Rose  v.  n™  .ob    4 

Miles.  E.  T.  1814.  K.  B.  4  M.  £  S.  103:  JPgJ  of 

\*  Trespass  on  the  case.     Lord  Kcnyon  was  of  opinion,  that  the  grievance  tiff  ^  buai 
complained  of  in  the  declaration  was  not  of  that  description  which  entitled  thenesst 
party  to  maintain  an  action.     That  it  was  an  injury  to  the  king's  highway,  a   I   797  1 
public  nuisance;  and  the  party's  remedy  was  by  indictment  only,  anoFthat  theT"e  P*rt/ 
fcctkra  therefore  could  not  be  sustained.  InTnlls? 

3.     Butterpielo  v.  IWester.  E.  T.  1809.  K.  B,  1 1  East,  60.         ha*6  md 
Per  Lord  Ellenborough.     The  party  complaining  of  an  obstruction  must  common 
have  used  common  and  ordinary  caution  to  avoid  the  impediment.  and  ordina 

4.     Flower  v.  Adam.  E.  T.  1810.  C.  P.  2,  Taunt.  314.  g  £«£<* 

It  Appeared  that  some  bricklayers  employed  by  the  defendant  had  laid  sev-  lho  |miwdi 
eral  barrows  of  lime-rubbish  before  the  defendant's  door;  the  plaintiff  was  pas-ment.- 

•  Though  it  appears  to  have  been  ruled  that  a  person  cannot  be  indicted  Tor  getting  up  a  hex-  immediate' 
Seat  manufactory  in*  a  neighbourhood  in  which  offensive  trades  have  long  been  borne  with, 
Unless  the  inconvenience  to  the  public  be  greatly  increased,  Rex  v.  Bartholomew  Neville, 
Peake,  91;  and  also,  that  a  person  cannot  be  indi<  ted  Tor  continuing  a  noxtodi  trade  which 
ferns  been  carried  on  at  the  same  place  for  nearly  fifty  years;  Rex  v.  Samuel  Neville.  Peake,  99: 

f  N'lisances  being  of  two  kinds,  public  or  common  nuiunces,  which  affect  the  pub- 
lic, and  are  an  annoyance  to  all  the  Ring's  subjects,  and  private  nuisances,  which  merely 
Hart  or  anttoy  tne  land*,  tenements,  or  hereditaments  of  another.  The  latter  are  only  re* 
uttediable  by  civil  proceedings,  but  the  former,  as  they  annoy  the  whole  community  in  gt> 
Moral,  and  not  rot-rely  some  particular  persons,  are  pun  Unable  by  irdiotment,  and  are  nor" 
the  subject  of  a  civil  suit.  Indeed,  ft  would  bo  unreasonable  to  mult  ply  actions*  by  giv- 
ing every  man  a  separate  right  ef  action,  for  what  damnifies  him  in  common  only  With  the 
fsjst  of  his  felhw  subjects.  There  are*  however,  cases,  whero  a  party  has  been  admitted 
to  have  private  satisfaction  by  a  civil  remedy  for  that  which  is  a  general  nuirance,  namely, 
where  be  has  sustained  some  extraordinary  damage  by  it,  beyond  the,  rest  of  the  com  mo- 
aiityr  or  if  by  tne*ns  of  a  ditch  dog  aoross  the  public  way,  which  t»  a  common  nuisance,  a 
tHan  or  his  horse  suffer  any  injury  by  falling  therein,  then  for  this  particular  damage,  not 
common  to  others,  it  has  been  decided  that  the  party  may  sustain  an   action;  Co.  Lit  66  f 

0  Rep.  79. 

f  Or  delaying  Dim  a  little  while  in  a  journey,  is  not  such  special  damages  as  will  sus- 
tain an  action;  lor  the  damage  ought  to  be  direct  and  not  consequential;  eeeJPaine  v.  Part- 
riek,  Garth.  191;  9.  P.  Bui.  N  P.  26.  But  an  obstruction  on  a  highway,  which  prevent* 
•Jm  plaintiff  from  performing  the  same  journey  as  many  times  a  diy  as  he  otherwise  woatd. 
If  the  obstructions  had  not  existed,  is  sufficient  damage;  see  Greasley  v.  Codling.  1  Bioav 

TOL.  XII.  TO 
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endproxi   sing  in  a  «ingle-horse  chaise;  the  wind  raised  a  whirl-wind  of  the  iims-nA* 
mate  cause  bish,   and  that  frightened  the  horse,  which  usually  was  very   quiet;    lie 
of  damage  itarte<|  on  one  side,  and  would  have  run  against  a  waggon  which  was  ipeetiiig 
be  the  un     them>  but  lhe  piaintiff  hastily  pulled  him  round,  and  the  horse  then  ran  over  a 
of  the'  pUto  lime  heap  lying  before  another  man's  door;  by  the  shock  the  shad  was  bro* 
tiff,  be  can  ken,  and  the  horse,  being  still  more  alarmed  by  it,  ran  away,  and  overset  the 
not  recover  ch,aise,  and  the  plaintiff  was  throw  a  out  and  hurt.     It  was  holden,  that  as  the 
-immediate  and  proximate  cause  of  the  injury  was  the  unskilfulness  of  the  dri- 
ver, the  action  could  not  be  maintained.     See  ante,  tit.  Accident. 
6.     Hart  v.  Basset.  T.  T.  1680.  K.  B.  T.  Jones,  156.    S.  P.  CmcgssTK 
v.  Lbthbridge..  E.  T.  1738.  C.  P.  Willes,  73.     Rose  v.  Miles.  R  T. 

1815,  K  B.4  M.  &S.-101. 
aWUI  spe        The  plaintiff  declared  that  he  ^vas  entitled  to  certain  tithes,  and  that  tfce  4i* 

e*e  hblev  rect  wa/  l0  carrv  tnem  to  nis  l>arh  waB  ,nrou?n  a  certa*n  highway.     That  the 
or  suffices  *  defendant  had  stopped  up  the  highway  by  a  ditch  and  gate,  erected  ex  tran$- 
to  enttbls    verso  via,  and  that  by  reason  of  such  obstruction  he  (the  plaintiff)  was  forced 
the  plaintiff  to  carry  his  tithes  by  a  longer  and  more  difficult  way.    Verdict  for  the  plain- 
to  sue**     '(jg^  anj  &(m  damages. — It  was  moved  in  arrest  of  judgment,  that  this  being  laid 
in  a  common  highway,  the  obstruction  was  a  common  nuisance;  and  that 
therefore  the  action  would  not  lie,  and  1  Inst.  56,  was  cited;  but  it  was  resol- 
ved by  the  Court  that  the  action  was  maintainable;   for  they  said  that  this 
rule,  that  }he  action  will  not  lie  for  that  which  every  one  suffers,  ought  not  to 
,be  taken  too  largely.    In  this  case  the  plaintiff  had  sustained  a  particular  dam- 
age; for  the  labour  and  pains  he  was  forced  to  take  with  hislcattle  and  servant 
r  soft  l  ^  reason  of  the  obstruction,  might  be  of  more  value  than  the  loss  of  a  horse, 
X  V98   I  which  bad  been  holden  to  bo  sufficient  damage  to  maintain  such  a  suit. 

mittM  luw  (B)    BY    A  *ou*  WRMITTAT.t 

oily  »  ■   Rosew^ll  v  Prior.    H.  T.  1700.  K.  B.  12  Mod.  639. 

giiast  un  It  was  resolved,  that  a  quod  permitted  can  only  be  brought  against  the 
ant  of  the  alienee,  as  being  tenant  of  the  freehold. 

freehold.  ^  With  reference  to  the  remedy  by  action  on  the,  case. 

(a)  Application  of  the  remedy. 
4,     Hendrick  v.  Bartland.  T.  T.  1676.  K.  B.  2  Mod.  253. 
As  action        The  plaintiff  brought  an  action  in  the  case,  for  stopping  the  water  going  to 
?n  * .•  case  n|B  mill,  with  a  continuando,  &c    The  defendant  pleads,  that  the  stopping  was 

•ro  aL™profqnftnB  tolentaiumy  an<*  tnat  tal*  *''«>  which  was  between  the  first  and  last  day 
per  remedy  1*"*  in  the  coniinuando]  the  plaintiff  himself  had  abated  the  nuisance,  and  so 
for  the  erec  he  had  no  cause  of  action.  But  the  Court  were  of  opinion,  that  it  was  not  ef 
tion.  a  good  plea,  and  took  this  difference  between  a  quod  permit  tat,  or  an  assise  fe*> 

a  nuisance,  and  an  action  on  the  case  for  the  same;  for  the  end  of  a  etiect  per- 
mtilat,  or  an  assise,  was  to  abate  the  nuisance;  but  the  end  of  an  action  on  the 
dase  was  to  recover  damages.     Though  the  nuisance  is  removed,  the  plaintiff 
is  entitled  to  his  damages  that  accrued  before. 
See  Barton's  case,  9  Co.  R.  536. 

9.     Rosewell  v.  Prior.  H.  T.  1700.  K.  B.  12  Mod.  639, 
Or  contitw      <phc  Court  held,  that  an  action  will  lie  for  continuance  of  a  nuisance.      He> 

nuUonco*    V*10*  d9e3  tho  ^rst  wrong  shall  answer  for  all  consequential  damages. 
•■•*"*■  (6)  Parties  to  the  action. 

1 .  Plaintiffs.1 

*  Although  whets  there  if  a  direct  special  damage,  an  aetien  lies  for  not  repairing,  as 
welt  as  for  a  nuisance  on  the  highway,  if  an  individual  i*  li«SU  to  repairs,  jet  it  cannot  bo 
supported  against  an  individual  when  the  county  or  parish  b  to  ropair,  Roeeell  t.  Mom  of 
Devon,  M.  T.  1788.  K.  B.  2T.  R.  671. 

t  This  mode  of  proceeding  an  well  &f  by  an  assize,  is  now  entirely  oat  of  mwe;  ooo 
Penroddock'i  ease,  5  Co.  14)06. 

t  The  person  in  actaal  possession,  whether  lawfully  or  not,  may  support  an  act,!**  for  a 
nuisance  against  a  wrong-doer;  1  East,  244;  1  Show.  7  n  a.;  Cro.  Car.  825.  If  tbo 
naitance  be  to  the  damage  of  the  reversionary  as  welt  as  lhe  possessory  interest,  an  anion 
may  bo  brooght  as  well  by  the  reversioner,  see  8  Lev.  209;  8  Wits.  461 ;  8  Bl.  R.  9841 ) 
'as  by  the  tenant  in  possession,  and  each  will  bo  entitled  to  recover  damages  aomnasMsmtft 
with  the  injuries  union  their  respective  interest  may  haVe  sattainadV     If  the  tola**.   *$o7 


NUISANCE.— CttnJ— Dulawtlm.  *» 

2.  Dtftndanlb* 

(c)  Declaration.^  *•  J 

1,     Warren  v.  Webb.  M.  T.  1808.  K.  B.  1  Taunt.  379;    $ed  vide  Jeffer- 

IES  v.  DUKCOMBH.  E.  T.  1809.  K.  B.  1 1  East,  226.  If  noplace 

The  question  was,  whether,  if  no  place  and  county  be  alleged  where  the  nnd  c^im|y 
nuisance  is  committed,  the  county  in  the  margin  shall  be  intended.  be  alleged 

Mansfield,  C.  J.     The  objection  taken  in  this  case  was,  that  the  plain  tiff  in  tbedeom 
did  not  at  the  trial  support  his  declaration.     The  defendant's  counsel  suppos-  ratioo 
ed,  that,  in  the  declaration,  the  defendant's  house  was  alleged  to  be  in  Mid- w"™  ^ 
dieses,  and  the  evidence  was  that  the  house  was  in  Surrey.     On  reading  the  coimniU<Hj; 
declaration,  it  at  first  appeared  to  me,  that  the  videlicet  in  the  county  of  Mid-  the  county 
dlesex,  as  applied  to  a  house  or  any  thing  else  in  Surrey,  in  its  nature  local,  in  the  mar 
is  nonsense,  and  a  contradiction  in  terms,  and  upon  consideration  the  t rue  jlj»jjj JJjJJ °* 
sense  appears  to  be  this:  it  is  a  description  of  the  house,  a  local  object,  which in  e       ' 
it  states  to  be  in  Middlesex,  and  consequently  the  objection  must  prevail.     If 
this  is  not  a  description  of  the  place  where  the  defendant's  house  is  situated, 
there  is  no  description  of  it;  and  if  no  place  is  alleged  in  the  declaration,  it 
must  be  intended  that  the  house  lies  in  the  coury  in  which  the  nuisance  is 
alleged  to  be  committed,  which  is  Middlesex.     Therefore,  quancunquH  via  da* 
fa,  the  declaration  is  not  supported. 

affected  by  the  nuisance  be  aliened,  the  alienee,  after  request  made  to  remove  or  abate  the 
nuisance,  may  maintain  an  action  for  tho  nuisance}  aee  6  Rep.  1008.  Tenant!  in  common 
may  join  in  an  action  to  recover  damages  for  a  nuisance,  which  concerns  the  tcnemenj 
they  hold  io  common. 

*  The  action  may  be  maintained  against  the  person  who  erects  the  nuisance  or  his  alie- 
nee, see  5  Rep.  100.  B. ;  who  permits  the  no  if  a  nee  to  be  continued.  If  the  party  against 
whom  a  verdict  in  an  action  of  this  kind,  has  been  recovered,  does  not  abate  the  nuisance 
another  action  may  be  brought  for  continuing  the  nuisance,  in  which  the  jury  will  be  dir 
rected  to  give  large  damages.  It  is  osnal  in  the  first  action  to  give  nominal  damages  only, 
which,  however,  entitle  the  plaintiff  to  foil  costs.  Tenant  for  years  erected  a  nuisance, 
see  8alk.  460;  and  afterward*  made  an  under  lease  to  T.  S.  The  question  was,  whether 
after  a  recovery  against  the  first  tenant  for  years,  for  the  erection,  an  action  would  lie  ar 
gainst  him  for  the  continuance  after  he  had  made  an  under  loose.  Per  Cur.  It  lies,  for  he 
transferred  it  with  the  original  wrong,  and  bis  demi-e  affirms  tho  continuance  of  it;  he  hath 
also  rent  as  a  consideration  for  the  continuance,  and,  therefore,  ought  to  answer  the  da- 
mage it  occasions;  vide  Wm  Jones,  272.  Receipt  of  rent  is  upholding;  Cro.  Ja*.  873. 555. 
The  action  lies  again**  either,  at  the  plaintiff's  election.  Case  lies  again«t  tho  landlord  of 
a  house,  demised  by  lease,  who -under  his  contract  with  his  tenant*,  employs  workmen  to 
repair  the  house  for  a  nuisance  in  the  house  occasioned  by  the  negligence  of  his  workmen; 
see  4  Taunt.  649.  The  trustees  ef  a  turnpike  road  empowered  bv  statute  to  make  water- 
cooises,  to  prevent  the  road  from  being  overflowed,  directed  their  surveyors  to  present  n 
plan  for  carrying  off  the  water  from  an  adjacent  brook;  he  recommended,  and  hat  recom- 
mendation they  adop'ed,  and  caused  him  to  make  a  wide*  channel  from  the  road,  gradually 
narrowing,  and  conducting;  the  water  into  the  ordinary  fence-ditches  of  the  plntntifTs  land, 
which  were  sufficient  to  discharge  it,  and  his  lands  wore  consequently  overflowed.  It  was 
holden,  see  6  Taunt.  29;  that  an  action  did  not  lie  against  the  defendant,  who  was  one  of 
the  trustees,  as  the  chairman  who  had  signed  the  order  for  cutting  this  trench  for  the  defen- 
dant, was  not  a  volunteer;  he  executed  a  duty  imposed  on  him  by  tho  legis'ature,  which  ' 
he  was  not  bound  to  execute,  and  ho  exercised  his  best  skill,  diligence,  and  caution,  in  the 
oxecotion  of  it. 

t  Tha  Yenue  is  local;  Com.  Dig.  Action  at;  but  it  is  not  necessary  to  give  u  loeal  des- 
eriptioRof  the  nuisance;  2  East,  497;  11  Ens',  226;  1  Taunt.  879.  Stating  a  posses- 
sion in  fact  in  the  declaration  is  sufficient;  1  East,  214;  1  Show.  74.  n.;aad  the  inser- 
ting of  the  word  "lawful*'  is  unnecessary;  5  Ens',  276;  and  it  is  improper  to  declare  on  a 
seisin  in  fee,  er  otherwise  to  state  the  plaintiff's  title;  2  Saund.  118.  a.  n.  J ;  Com.  Dig. 
Plead.  C.  89.  If  a  title  be  stated,  and  it  appear  to  be  insufficient  the  declaration  will  be 
demurrable;  2  Ld.  Kaym.  1228;  Anon  Salk.  865;  and  it  must  be  proved  us  stated,  * 
Saund.  206.  a.  n.  22;  207.  a.  n.  24.  In  a  declaration  for  the  continuing  a  nuisance,  it 
is  not  necessary  to  show  the  time  when  the  nuisance  was  oreated;  Cro.  Elis.  19*.  As  to 
the  declaration  in  general,  see  Johnson  v.  Long,  Ld.  Raym.  870;  1  Salk.  10;  Carta.  466. 
If  the  action  is  not  brought  against  the  original  erector  of  the  nuisanee,  hut  against  bis 
faofloe,  lessee,  He.,  it  is  necessary  to   allege  a  special  request  to  the  defendant  to  remove 

the  nuisance;  Winsmore  Yf  Greenbanjc,  Willes,  663;  Cro.  Jan.  655;  ft  Cp.  188 j  1  Jenk- 
ins, 60, 
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f  ffifr   \  -•     *-,    tS^"^^*1**^  oy  Proprietors  op  the  Mersey  Canal  v.  Douglas*.  l£ 

^al  eW*lP       *"     e  "**"X  **8»  whether  it  id  not  necessary  to  give  a  local  description  to  the 

~    tjumflf  ***?   nui»anCr»\if  ^  **n  acl*°n  for  diverting  the  water  of  a  navigation. 

Mfl&frttf^y       pe?      wu^  When  the  question  is,  whether  in  this  form  of  action  it  be  necet* 

mwu^***    Baryt°£.r^  ^vith  certainty  the  local  description  of  the  nuisance  complained 

Tfli  «\tete  of  ?  ^ot  ue  *^  *   -we  musl  cons^er  Preston  as  the  local  description  of  the  place 

"2g^  decWa  %vhete  **l.t  ^*mJisance  was  committed;  but  we  think  it  was  not  necessary  so  to 

<«toa  »\%x*d  AescrVb®  x  ^      it  is  sufficient  if  the  declaration  point  out  the  grievance  of  the 

\V»^Mt    Com^Vtt"int  Vy  \,n  certainty  enough  to  enable  the  defendant  to  have  notice  of  it; 

\?ir^*utoA  v\ttch  **e  *-**ink  has  been  done  here,  and  that  the  name  of  the  place  is  to  be 

T^*\ui    teCcTtedto  the  venue. 

*u  *«**      3.     H  A***tn  v.  Raymond.  M.  T.  1814.  C.  P.  1  Marsh,  363;  S.  C.  5  Taunt. 
*v»  mot  T^9# 

IJ,^°^1'     .  In  an  action  on  the  case  for  damaging  the  plaintiff's  wharf,  the  declaration 

the  parish    stated  the  wharf  to  be  situate  near  the  river  Thames  j  "to  wit,  at  Kingston,  in 

ofS.,  in  tho  the  parish   of  St.  Saviour'*,  Soufhwark,  in  the  county  of  Surrey,"  though 

county  of    ^here  was  no  such  place  ns  Kingston  in  that  parish.     The  Court  held,  that 

fharo  wu    tne  description  of  the  place  was  to  be  taken  merely  as  venue,  and  that  a  non* 

no  such       suit  could  not  be  supported  on  the  ground  of  variance. 

place  ai  K.  in  that  parish  ;  held  thut  the  ulU:/  ition  was  to  be  referred  to  the  venue.* 

4.     Fjtzsimons  v.  Inglis.  E.  T.  1814  C.  P.  5  Taunt.  534. 
In  the  dec       In  declaring  for  a  nuisance,  the  immediate  cause  of  the  injury  moat  be  sta> 
hratjon.the  (ed,  and  under  an  averment  of  the  remote  cause,  and  an  allegation,  that  by 
prozimato    mcans  of  (he  premises  the  noxious  matter  annoyed  the  plaint  id's  house;  it  is 
iwiurVmust no*  competent  to  give  evidence  of  the  intermediate  causes, 
be  stated.  5.     Rider  vi  Smith.  T.  T.  1 790,  K.  B.  3  T.  R.  766. 

and  not  the  In  an  action  on  the  case  for  not  repairing  a  private  road  leading  through  the 
remote  defendant's  close,  it  is  sufficient  for  the  plaintiff  to  allege  that  the  defendant,  as 
locate  of  C0CUPier  of  ^e  clotf\  is  bound  to  repair.  Duller,  J.,  scid:  that  the  distinction 
not  prepar  wa*  between  cases  where  the  plaintiff  lays  a  charge  upon  the  right  of  the  de- 
fetg  a  pri  fendant,  and  where  the  defendant  himself  prescribes  in  right  of  his  own  estate. 
vaie  road  In  the  former  case,  the  plaintiff  is  presumed  to  be  ignorant  of  the  defendant's 
fa"*inf  estate,  and  cannot,  therefore,  plead  it;  but  in  the  latter,  the  defendant  know- 
o^fendent's  'nS  n'8  own  estale»  in  r*Sni  °*"  wmcn  ne  claims  a  privilege,  must  set  it  forth, 
clone,  it  in  In  Rex  v-  Sir  F.  Bucknali,  see  2  Ld.  Raym.  804;  Lord  Holt  said,  where  ay 
sufficient  man  is  obliged  to  make  fences  against  another,  it  is  enough  to  say,  oinnes  of-*' 
that  the  do  cupatores  ought  to  repair,  Sec,  because  that  lays  a  charge  upon  the  light  of 
fendant,  ^another,  which  it  may  be  he  connot  particularly  know.  And  notwithstanding 
thecfose  ii  two  out  °^ lnc  tnrce  °f lne  judges  were  of  a  different  opinion  in  Holbacks  ▼. 
bound  to're  Warner,  Cro.  Jac.  665,  yet  several  subsequent  cases  have  been  determined 
pair.  on  the  above  distinction.     In  1  Vent.  264,  there  is  the  report  of  an  action  on 

[  801  ]  the  case  against  the  defendant,  for  not  repairing  a  fence,  where  the  allegation 
was,  that  the  tenants  and  occupiers  of  such  a  parcel  of  land  adjoining  the' 
plaintiff's,  have  time  out  of  mind  maintained  it,  &c;  and  it  was  holden  suffi- 

A  recovery  cient. 

informer  (Q  pjeas  j 

goodbario Johnson  v.  Long.  H.  T.  1697.  K.  B.  1  Ld.  Raym.  370;  S.  C.   Sdk.    \Oi 
an  action         It  was  resolved  by  the  Court,  that  a  recovery  on  a  former  action  is  a  good' 

for  erecting  bar  to  an  action  for  erecting  the  same  nuisance. 

the  aatne 

nuisancer        ♦  If  a  trench  eat  in  the  county  of  N.  causes  the   plaintiff's  lauds  to  be  overflowed    itt 

the  cob  at  t  of  W.,  although  the  atatate  requires  all  actions  to  bo  brought  and  .tried*  ia  the 

county  where  the  cause  of  action  arises,  the   actios  may    be   brought  i|W.;  Sutto*  e\ 

Clarke,  6  Taunt.  29. 

f  But  an  allegation  of  possession  of  the  premises  ia  sufficient,   without  diselotuug  she/* 

plaintiff  V title ;  Crimstead  v.  Marlowe,  T.  T.  1782.  K.  B.  4T.  R.  717. 

t  The  proper  plea  to  an  action  on  tbo  case  is,  that  of  "  not  guilt?:"  under  tbie,  all  anat- 

tera  of  defence  miv  be  given  in  evidence;     The  defendant  cannot  plead  that  be  baa  remov« 

od  the  nuisance,  Westlesa  v.  Kales,  Port.  33?;  nor  caU  he  p/oaaribe  to  make  uJ  ~  "         " 

Fowler  y.  Baadcs,  Cro.  Jac.  546.  49*.- 


1  KULLUM  TEMPUS:  *>1 

(e)   Evidence  .»  Evidence 

*~  Foster  v.  Bonner.  E.  T.   1770.  K.  B.  Cowp.  454.  *r™tion  af 

The  Court  held,  that  evidence  of  an  obstruction  after  the  suit  or  before  the  ter  lhe  sut 
declaration,  is  sufficient  to  maintain  the  action.  and  before]  . 

(/)    Cost 8. j  thedeelam 

(G)  With  reference  to  the  remedy  by  indictment.!  ,,odv 

(Sea  atife,  tits.    Barrator;  Bawdy   House;  Gaming; -Highway;  Indictment.)  An  indict 
1.  Rex  v.  Record.  T.  T.  1768.  K.  B.  2  Show.  216.  ment  for 

Presentment  for  a  nuisance  in  keeping  hogs,  to  the  annoyance  of  the  neigh- *  nu',anc0 
bourhood.  a  Counsel  mo%ed  to  quash  it  for  these  exceptions;  because  k  was  JJ^bfaee* 
said  to  be  at  Castle  Lane,  and  did  not  lay  where  that  was.  where  the 

nuisance  was  cemmltted,  and  dexcrjhe  where  1  lie  place  is  initiated.  $  ^^1    80"    1 

2.  Anon.  T.  T.  1718.  1 !  Mod.  305.     Reg.  v.  Wigg.  E.  T.  17<J*.  ft.   B.  2T\B  cJurt 

Ld.  Raym.  1163.  naver' 

The  Court  never  quashes  an  indictment  for  a  nuisance  on  motion,  but  •the  quashes  ill* 
defendant  must  demur.  <Jrawn  ln 

(D)  With  reference  to  the  remedy  by  presentment.!!  fornois** 

(£)  With  reference  to  the.  remedy  by  in  formations.  iT  *  ances,  on 

Rex  y.  Stanton.  H.  T.   1678.  K.  B.  2  Show.  30.  motion,  but 

It  was  resolved,  that  an  information  lies  for  cutting  down  the  bank  of  a  pub-  the  defend 
fie  river,  and  thereby  diverting  of  the  water,  although  that  part  of  it  is  by   act mt  mwi  d# 
of  parliament  vested  in  private  persons,  and  an  action  given  them  for  damages-"JJrjn<orftia 
done  td  it.  tion  lies  for 

ifctil  tfel  leUCOrJ.     See  tit.  Record,  cJut,in«, 

down  the 

Nullum  JTempus.**  **»«>  of  a 

*  The  defendant  may  prove  lhat  the  plaintiff*  gave  liim'Ieavo  by  parol  to  do  the  act  and  there 
which  occasioned  lhe  nuisance,  Winter  v.  BrocUwell,  8  East,  3G8;  ond  that  it  was  done  Dv  divert 
under  that  permission;  for  a  licence  executed  in  not  count ermandable.  j,J-  ln0 

f  The  plaintiff  is  entitled  to  full  costs,  whatever  may  be  the  amount  of  damages,   unless  course  of 
the  judge  certifies  under  the  statute  of  Elizabeth.  tne  waUr^ 

t  If  an  act  done  in  one  county  prove  a  nuisance  to  another,  it  seems  that  in  an  indictment 
for  it,  the  venue  may  be  laid  in  either  county,  although  it  seems  more  correct  le  lay  it  in  the' 
county  in  which  the  act  was  done,  Arch.  Crim.  PI.  &  Ev.  6;  3  East.     Where  a  thing  is  not 
a  nuisance  actually,  but  only  becomes  so  by  particular  circumstances,  the  indctmenl  ought 
t*  show  the  special  matter,  and  not  conclude  gonerally  ad  commune  nocunfentumr  Com.' 
Palm.  368.  374. 

^  $  Laying  the  nuisnnce  to  be  committed  near  lhe  highway,  and  also  near  the  several  dwel- 
ling-hoasea,  Jto.  is  well  enough;  Rex  v.  Pappernoau,  H.  T.  1723.  K.  B.  Sira.  G86. 

0  The  leet  may  prevent  and  redress  all  immediate  public  nt/bance;  2  Jto.  -6l;  Cro.  ElizV' 
664. 

•J  Bol  applications  to  the  party  should  be  sliown  bofore  moving  for  an  information*  Rex;- 
r.  Green,  Keny.  379.  ' 

'*  Between  subject  and  subject  the  rale  Is,  vigiiariiibus  et  n6n  dormientibus  jura  sobveni- 
ontj  Hob.  347.  So  that,  in  mauy  instances,  rights  may  be  !r>st  merely  by  the  neglect  of 
the  party  to  enforce  them;  see  ante,  tits.  Bond;  Limitation,  Statute  of.     From  the  earliest 

Seriods  of  English  law  it  has,  however,  been  a  maxim,  that  nullum   I  em  pus  occurrit  Re<r*r 
taund.  32.  33;  Plowd.  Com.  242.   b.;  Com.  Dig.   Prerog.   D.   86;  Godb.  297;  a  maxTrrf' 
grounded  on  the  principal,  that  no  laches  can  be  imputed  to  the  sovereign,  whose  time  anrt' 
attention  are  supposed  to  bs  occupied  by  the  cares  of  government;  Godb.    195.     Jfor  ii 
there  any  reason  that  the  king  should  suffer  by  the  negligence  of  his  officers,  or  by  their 
compacts  or  combination  with  the  adverse  party;  Hob.  347.     Numberless  decisions  in  the 
books  have  proceeded  entirely  on  this  principle;  see  5  Bac.  Ab.  562.   tit.  Prerog.   E.  6^ 
Thus  the  kins;  cannot  be  barred  tfy  a  fino  to  which  he  is  not  a  party,  and  five  years'  non- 
claim;  5  Cruise,  57;  1  Ed.  £08.  ch.  13.'  s.  2.     Nor  can  there   be   a  tenant  at  suftVence 
against  the  king,  for  as  no  Jaches  can  be  imputed  to  his  majesty  for  not  entering    if  the 
king  s  tenant  hold  over,  he  will  he  considered1  as  an   intruder;  1  Inst.   6;  7.  b;  %  Leon 
143;  Bro,  Ab.  tit  Disseisin;  4  Hob.  322;  Rol.  Ab.  659.     So  no  man,  by  entry,  can,  at  com- 
mon law,  gain  himself  a  title  against  the  king;  Co.  Lit.  41.  b.     Nor  will  any  descents  toll 
his  entry;  2  Leon.  31.  pi.  37;  Plowd.  243.  a;  Vin.   Ab.  Prerog;   t.  2:     So  the  statute  of 
limitations  does  not  bind  the  king;  and  it  seems,  that  if  a  bill  of  exchange,  or  promissory 
no:e,  come  into  the  hands  of  the  Crown  before  it  is  due,   the  non-presentment  of  it  when 
2S»  i°i  om,MI°"  to  8ive  notic0  °r  ^honour,  are  not  material;  Chitty  on  Bills,  5th  Ed. 
257.  319.  cites  West  on  Extents,  28.  29.  80.  * 

Even  at  common  law,  a  prescription  may  be  good  against  the  king,  as  in  the  case  of 
wails;  Staund.  Prerog.  Regis.  32.  A.  B.;  and  in  many  cases  the  Crown,  by  deferring  a 
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MS  OTT-GOING  TENANT.  *  < 

r  ms  i    Attiuunattte  wen.  see  po*,  tit.  wui.        ? 

^Btj.*    See  tits.  Coloration;  Offenee and  Offender; .Perjury. 

1.  Rex  v. 'Mo.ii.  IE.  T.  1805.  K.  B.  6  East,  419.  n.  * 
la  an  indict  The  stat.  37  Geo.  3,  c.  123,  makes  it  felony  lor  any  person,  in  any  manlier 
■Mat  on  3Tor  form  whatsoever,  to  administer,  &c.  any  oath,  purporting,  or  any  way  in- 
sufficient*" Gilded  to  wnd tne  P***/  l0  enga?e  m  any  seditious,  purpose,  or  to  disturb  lb* 
allege  and  puhlic  peace,  or  to  be  or  any  society,  $c.  formed  for  any  such  purpose,  Sfc.} 
prove  the  or  not  to  ipform  or  give  evidence  against  any  associate,  S?c.\  and  by  sect.  4, 
object  of    it  shall  not  he  necessary  in  an  indictment  for  any  such  offence  to  set  forth  the 

and*  an*^  wor^fl  of  tne  oatn»  DUt  xi  sRaJl  De  8ufficient  to  ««t  forth  the  purpprt  of  ft,  or 
inent  oT^*  80nM  material  part  thereof;  held  that  an  indictment  charging  that  the  defend- 
without  ita  B°t  administered  to  J.  H .  an  oath,  intended  to  bind  him,  not  to  inform  or  give 
ting  its  ten  evidence  against  any  member  of  a  certain  socjety,  formed  to  disturb  the  pub- 
or  or  par  ijc  peace  for  any  act  or  expression,  of  his  or  theirs,  cjrc.,  is  good,  without  al- 
Daral  er  ^ffat  tne  teAor  *nd  purport  of  his  oath  to  be  set  forth,  and  without  showing  in 
deuce  may  w"at  manner  the  public  peace  was  meant  to  be  disturbed  by  such  society, 
be  given  of  Where»the  witness  swearing  to  the  words  spoken  by  way  of  oath  by  the  prt»- 
tbeoatb:  oner,  when  he  administered  the  samo  said  oath,  that  he  held  a  piper  in  his 
and  expU    hand  at  the  same  time  when  he  administered  the  oath,  from  which  it  was  sujk 

the'realde  P086^  tnat  ne  rea<*  tne  word«;  ye*  ne^  tnat  a  parol  evidence  of  what  hem 
sign.  ^*ct  8a*d|  waa  sufficient,  without  giving  notice  to  produce  such  paper;  vide  Ja- 

cob v.  Lindsey,  1  East,  460.  Where  the  oath  on  the  face  of  it  did  not  pur- 
port to  be  for  a  seditious  purpose,  yet  to  that  evidence  might  be  given  to  show 
that  the  brotherhood  therein  referred  to  was  a  seditious  society. 

2.  Rex  v.  Marks.  T.  T,  1802.  K.  B.  3  East,  157. 
In  this  case  it  was  resolved  by  the  Court,  that  the  37  Geo.  3,  is  not  confined 

3.is  not  eon  to  oaths  administered  for  the  purpose  of  mutiny  and  sedition,  but  applies  to  alt 

flood  to  all  in0gai  combinations. 

oitha  re  la  ° 

;^i?eombin      •felfgatfOtt.     See  tils.  Bond;  Parent  and  Child. 

>tipns.  <&feStrUttfon.     See  tits.  Highway;  Lights;  Nuisance;  Trade. 

ACCUpSffCB*     See  tits.   Common;  Copyhold  Estate;  Heir;  Life,  Tenant 
for;  Landlord  and  Tenant;  Master  and  Servant;    Trespass;  Use  and  Oecupa* 
-   Horn. 

AttUpBtfOtt     'See  post,  tit.    Use  and  Occupation. 
0fFtttC?«     See  tits. , Indict  merit;  Information;  Compounding. 
©ff*JOrttfl  Cettattt     See  tit.  Landlord  and  Tenant. 

seizure,  Jtc.  ma?  have  a  less  efficacious  remedy;  ibid;  ante,  951;  and  tee  further  exception) 
to  ihe  ruto  nullum,  Jtc  Co.  Lit.  1 19;  ib.  note  I.  By  tho  Nullum  Tempu*  act,  9  Geo.  3.  c. 
J  6.  (*ee  an  act  on  this  subject  relat'iTo  to  Ireland,  48  Geo.  3.  c.  47.)  the  king  shall  not  tne, 
Jtc.  any  person,  Jtc  for  any  lands,  Jtc,  (except  liberties  and  franchise-*),  or  any  title  whiofc 
.lias  not  first  accrued  within  sixty  years  before  the  .commencement  of  such  suit,  unless  bo 
-has  been  answered  the  rents  within  that  time,  or  they  have  been  in  charge,  or  stood  insuper 
of  record;,  and  the  subject  shall  quietly  enjoy  against  tho  jting,  and  all  claiming  under  bins 
by  patent,  fc. 

•  Oith  is  a  solemn  appeal  to  God  as  a  witness  of  the  truth  of  what  we  affirm  or  deny  ua 

the  presence  of  ihotte  who  are  duly  authorized  to  administer  tho  aame,  and  in  taking  it,  ibo 

party,  as  a  symbol  of  his  belief  in  the  existence  of  a  Supreme  Being  whom  ho   attests,  ia 

required  to  lay  his  hand*  on,  and  kiss  the  Holy  Scriptures.     Quakers  and  Mora* ions,  by  9 

I  Geo.  4.  c.  32,  are  allowod,  instead  of  an  oa?h,  to  make  their  solemn  affirmation  in  all  ones* 

"  of  civil  or  criminal  procedure.     It  is  only  oaths  administered  in  a  civil  or  criminal  i*oit  ia  a 

court  of  justice  having  power. to  administer  an  oath,  or  before  some  majpstra'e  or  officer  in* 

vested  by  statute  with  similar  authority,  that  the  law  takes  nognizance  of,  and  con»*oueotly 

all  voluntary  affidavits  are  extra-judicial;  as,  for  example,  the  affidavits  of  a  quack  of  the  effi- 

jcacy  of  his  nostrum*;  or  of  a  brewer,  that  his  beer  is  made  only  of  malt  and  hops,  which 

are  sometimes  improperly  admit  ed  by  magistrates,  ore  not  liable  to  the  penalties  of  perjure. 

Where  too  an  oath  is  required  by  act  of  parliament,  but   not   in  judicial  proceedings,  too 

falsehood  of  it  Professor  Christian  considers  not  to  amount  to  perjury,   unless  the  statute 

enacts  that  such  oath,  when  fulse,  shall  be  purjury,  or  shall  subject  the  offender  to  the  penal - 

'.  ties  of  perjury.     The  Huuse  of  Commons  has  no  power  to  administer  an  oath,  except  ia> 

those  particular  instances,  in  which  that  authority  is  granted  by  oxpress  act  of  parliament. 
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